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Arnold end Hodges* Beports, Queen's Bench, 1 rol., 
1840—1841 

Aspineirs Keritime LewOeees. 1870—(current} 
Aenburasr's Prindploa of Equity, 1902 
Atkyne* Esports, Cbeneeiy, 3 rola, 1736—1764 
Aybfle’s New Peudeot of Bomen Ciril Lev 
Ayliffe's Perergon Juris Cenooid Angliceui 


Bemevell end Adolphus' Boports, King's Bench* 
6 role.. 1830—1834 

Bernevell end Aldereon'e Boports, King’s Bench, 
6 roU., 1817—1822 

Bemevell end CteeaveU’s Beports, King’s Bench, 
10 role., 1822—1830 

Best end Smith's Beports, Queen's Bench, 10 vols., 

1861— 1870 
Bscon's AbridgmMt 

Beil Conti Cuee (Lowndes end Maxwell), 1 rol.. 

1862— 1854 

Beildon'e ^leet Ceees in Obenoery (Selden Society, 
VoL X.) 

Bell end Beatty's Beporta, Oheaeery (Trelend)* 
2 role., 1807—1814 

Bankruptcy end Insolreney Beports, 2 role., 1868— 
1866 
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Bmt. .. •. 

Bmv. ft W«L .. 

Beaw. 

Bellows .. •. 

Ball, 0. 0* . • 

Ball. Ot. of SoM. 

Bell, Ct of SeM. foL .. 

Bell, Diet. Deo. 

Bell, Sc. ApB« 

Belt’i Sup. 

Beni. •, 

Ben. ft D. •. 

Bing. 

BlDg. (N. c.) 

Bitt. Free. Cee,.. 

BitL Bep. in Ch. 

Bl. Com. 

Bl. D. ft Osbi .. 

Bli. 

Bli. (K. S.) 

Boe. ftp* 

Bob. ft P. (h. b.) 

Bnot. 

Bro. Abr. 

Bro. 0. 0. 

Bro. Bve. fiop. .. 

Bro. (k. o.) 

Bro. rert. Cu. .. 

Supp. to bfor. 

Bfo. Syuop. .. .. 

Brod. ft Buig« .. •» 


BejTon ft Aznold'e Election Oecee, 1 toL, l$4d—1846 
Bemn ft Auetin’o Election Ceeee, 1 toL, 1842 
Bemardieton'e Beporte, Ohescory, fol., 1 toI., 1740-* 
1741 

BeroirdietoiL'e Beporte, Eing'e Benchi fol., 2 vole., 
1726—1734 

Bemec* Kotos of Cose# of Preotioe, Common Piece, 

I TOl., 1733—1760 

Betty's B^orte, Sing's Beoeb (Irelo&d), 1 toI., 1825 
—1626 

Beetty's Beporte, Ghsnoery (Ireland), 1 ?oL, 1813— 
1830 

BecTcn's Beporte, Rolls Court, 36 toIs., 1838—1866 
Bsaran and walford's Bailvsy Parliamentary Oases, 

1 vol., 1846 

Beawee’e Ijoz B£eroatoria 

BelleWe’s Case# Biobard H., King's Benoh, 

1 rol. • 

T. Bell's Crown Cases Beserved, 1 vol., 1858—1860 
B. Bell's Deoisioos. Court of Session (^tlsnd), I toL, 
1700—1762 

B. Boll's Deoiaiooe, Cotirt of Session (Sootlaod), 
loL, 1 roL. 1704—4766 

B. 8. B^l's Dictionary of Decisions, Court of Seaaion 
(Scotland). 2eo)a. 1608—1833 
8. 8. Bell's nootob Appeals, House of Lords, 7 toU., 
1842—1850 

Belt's Supplement to Vesey Sen., Ohamcery, 1 toL. 

l74g^lY88 

Benloe's (or Bendloe's) Beporte. King's Bench and 
Common Pleas. fol«, 1 roJ., 1516—1627 
Benlof aiid Daliaon's Beporte, Common Pleas, fob, 

1 Tol., 1357—1576 

Biogham's Reports, Common Pleas, 10 role., 1822— 
1834 

Bingham's New Gceea, Cominon Pleas, 6 role., 1834 
—1840 

Bittleaton'a l^ractioe Oases in Chambera under the 
Judicature Acts, 1873 and 1376, 1 rol., 1675—1876 
BiUlestou'e Reports in Chambers (Queen's Bench 
Division!, 1 v«>l., 1883—1884 
Blaokstone's Commentanei 

Blaokham. Dundee, and Osborne's Beporte, Praotioe 
and Nisi Prius (Ireland), 1 vol., 1846—1846 
Bligb's Beporte, House of I^rds, 4 toIs., 1816—1621 
BUgli'a Beporte, House of T,ords, New Series, 11 
vole., 1827—1837 

Bosanquet and Puller's Beporte, Common Pleas, 
3 vote.. 1796—1604 

Bosanouet and Puller's New Beporte, Common Pleas, 

2 vole.. 1804—1807 

Bracton De Legibus et Oonsuetudinibus Anglim 
Sir J. Brooke's Abridgment 

W. Brown's Chancery Bep^a 4 vole., 1778—1764 
W. H. Brooke's Ecclesiastical Beporte, P i ivy Oouncil, 
1 VoL, 1856—1672 

Sir E. Bfooke's New Cases, 1 vol., 1615—1566 
J. Brown's Cases in Parliament. 8 vole., 1702—1800 
If. P. Brown's Supplement to Uoriaon'e Dictionary 
of 7>eciaion^ CouH of Sessiun (SooUand), 5 voU. 
If. P. Brown's Synopeii of Dedaioos, Court of Session 
(Scotlsnd), 4 vote., 1582—1827 
BrMsrip and Bingham's Beporte. Common Flees, 
dvola. 1816—1622 
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Brod. A F. •« Bntdriok And FrenftotLa*t Booled—Uo>l Beporto» 

Priry Gooneil, 1 ▼ol., 1706—X8d4 

JBrotm.. Broun'o Jostiouiy Baporte Scotland), 9 role., 1843-* 

1846 

Brows. A Lvih. .• Browsiag end Lathiagtos'e Bapoiis, Adsurdlr, 

1 Tol.* 1863—1866 

Browsl. .« .. .. Brow^ow tsd Qeldeeborough'e Beporti, Ootdblqs 

PloM. 9 1^. 1660—1694 

Bnioe •• .. Bnioe*e Deddooe, Cooit of Seadon (Scotlesd), 1714 

—1716 

Buchan..Baobai^’a BaporU, Court ol Scidon and Juaticiarr 

(Scotiasd). 1806—1813 

Buck Bttck'a Oaaea is Bankraptar, 1 toI., 1816—1890 

Bulit. Bulatrode'a Raporta, £uig^a Bases, 'iol.» 3 parta is 

I Tot., 1610—1828 

Bush. .. Busbury'eBaporta^BxcheQuer, fol.» 1 Tol.,1713—1741 

Burr. •» .. Burrow a fiaporta, King^s Uoiiofa, 6 vole., 1766—1772 

Burr. S. 0, Burrow^ Battlameot OaM, Kisg'a fiasch, 1 ?ot» 

1733—1776 

Burrell.Burrell’e Baporta, Admiralty, ed. by Moraden, 1 rol., 

164g— 

C. A .OouA ot Appeal 

0. B. Coismos Beoob Reporta, 18 vola.,* 1846—1866 

0. B. (ir. e.) . • •. Common Boooh Baporta, New Sapee* 20 rola., 1868— 

1866 • 

0. 0. A. .. Court ot Crimtaal Appeal 

0. O. Ot. Caa. .. . • Central Orisiiaal Court Oases (Seadone Papers), 1834 

—(currant) 

0. L. XL .. Common Law Baporta, 3 aols. 1863—1866 

Ot P* D. .. l^w Baporta, CommoD Plena Diridos, 6 rola., 1876 

—1880 • 

0. A P. .. •. CarrisgiOD and Payne's BaporU, Kid Prius, 9 rols., 

1823—1841 

Cab. A £1. Cabab4 asd KUie's Baporta, Queen's Bauch Diruion, 

• 1 TOl, 1882—1886 

Qald. Uag. Oas. .. Caldecott's Idagistratea Oases, t rol., 1777—1766 
Oaltb. .. Galthrop's City ol London CasM, King's Bench, 1 toL , 

1809—1618 

Camp. OmmpbeU's Baporta, Kiel Prius, 4 eols., 1807—1816 

Carp. Pat. Cas.Carpmsei'a Patent Caeca, 2 toIs., 1603—1842 

Oar. A Kir. .. . • Carrington and Kirwan's Beports, Nid Priua, 3 Tola., 

1843—1863 

Oar. AM. •» .. Carrington and Marehman'a Baporta, Niai Priua, 

1 Tol., 1841—1843 

Cart. •. •. Cartar'a Beporla, Oommoo Pleas, fuL* 1 toI., 1664— 

1H73 

Cartb. .. .. Caithew'a Baporta, King’s Bench, loL, 1 toL, 1687— 

1700 

Cary Ckry's B^>orta, Chaooerx, 1 Yol. 

Cas. iu Ch. .. Cases is Chancery, foL, 3 parts, 1660—1697 

Caa. Praot. K. B. Caaee of Praotioo, Kiu^s Mseh, I toL, 1666—1776 

Oaa. Sett. .. Oases ol Settlemente and BamoTala, I vol., 1689— 

1727 

Oas. Finch .. Osaea temp. Finoh, Ohiuicery, loL, 1 roL, 1673—lOvSO 

Oaa. tsma. King .. Select OaM Cetr^. King. Chance^, loL, 1 toL, 1724 

—1733 ♦ 

Cm. lamp. Talb,.. Caae^is Bquiiy (tmp, Talbot, loL, I toI., 1730—1737 

Oh. (preceded by date) .. Law Bep^m Chancery Diriaion, dnoe 1890 

[1891] 1 Oh.) 

Oh. App. Taw Baporta, Cbazmery Appeals, 10 rola., 1886—1876 

Cb. D. .. Law Beports, Chancery Ihvidon, 46 Tols, 1RT6—1890 

Ob. Bob,.Cbhatopber Bo^naon’a Boports, AdmMty, 8 Tok., 

1798—1809 
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Ohar. Pr. Our. .. Charley's New Praotioa Saporte, 3 ▼ols., 1871^1876 

Ohar. Obam. Cm. CbarleVs Obamber Oaaes, 1 toI^i 1876—1876 

Chit. Chitty^a Prafitice Bepor^ SJog'a Beaob, 2 voLs., 

1770—1822 

Oh A Fin. .• .* Clark and FmneUy's Baporta, House of Lords, 12 

fols.. 1831—1648 

Cflar. CIatMi's Baporta and Ploas of Assises at ToAe, 

1 Toh. 1631—1660 

Clif. A Bick. Clifford and Biokards* Locus Standi Baporta, 3 vola, 

1873—1884 

Clif* A Btaph. .. Gifford and Staphons' Locus Standi Baporta, 2 aols., 

1867—1872 

Uockb. A Bows .. Oookbum and Rove's Blactiou Casaa, 1 toI., 1833 

Oo. But. .. Coke's Entries 

Co* lust.. Coke's Institutes 

Oo. Tntt.Coke on Littleton (1 lost) 

Co. Bap.Coka'e Baporta, 13 wU. 1672—1616 

Coll. CoUyar'a Mpoila, Chancery, 2 rola., 1844—1646 

Coll. Jurid. .. CoUaotanaa Juridica, 2 vola 

OoJlaa .. .. .. Collsi’ Caeca in l^rliament, 1 rot., 1607—1713 

CoH. .. ColtnUn'e Bagiatrstion Cas^, 1 rol., 1879—1886 

Com. •. Comyne' Baporta. King's Bench, CommoD Pleas, and 

Excha(}uer, fol., 2*rola., 1696—1740 

Com. Oas. Commercial Oaaae, 1896—(curreut) 

Oom. Dig. .. < Comyna' 7>igaet 

Comb. .. < Comberbaelfs Baporta, King's Bench, fol., 1 fol., 

1686—1698 

Con. A r>aw* Connor and Lawson's Baporta, Chancery (Iraland)i 

2 rola., 1841—1843 

Cooke A Al. . • Cooke and Aloock'a BeporU, King'a Bench (Ireland), 

1 rol., 1833—1834 

Cooke, Pr. Cas. .. Cooked Practice Reports, Common Plesa, 1 rot, 

1706—1747 

Cooke, Pr. Beg... .. Cooke's PraoUoal Begiater of the Common Pleas, 

1 TOl*, 1702—1742 

Coop. O... •. Q* Cooper's Baporta, Ohoneery, 1 rol., 1792—1816 

Coop. Pr. Cat.0. P. Cooper's Baporta. Chancery Practice, 1 vol., 

1837—1838 

Coop. fame. Brough. .. 0. P. Cooper's Oases Ump. Brougham, Chancery, 

1 Tol.. 1833—1634 


2 Tola., 1846—1848 (and misceUaneoue earlier gases) 

Corb. AD. Corbett ai^d Daniell'e Election Oaaee, 1 vol., 1819 

Conper.Couper's Justiciary Baporta (Scotland), 6 toIb., 1868 

-1886 

Covp. .. .* Co^i^r's Beports, King's Bench, 2 vols., 177^— 

Coz, C. 0. .« .. E. W* Cox's OriininalLaw Cases, 1843—(current) 

Cox A Atk. . • Cos and Atkinson's Registration Appeal Cases, 1 Tol., 

1843—1846 

Cos, Eq. Oas. .. B. 0. Cox's Equity Oases, 2 toIs., 1746—1797 

M* A H. .. Cox, hlacne. and Hertslet's County Courts Oases and 

Appeals, Vol. I., 1846—1862 

Or. A-J..Crompton end Jervis’s Beports, Exchequer, 2 toIs., 

1830—1832 

Or* A Jd... •« Ormpton and Meeson'a Beports, Exchequer, 2 vola., 

183^1634 

Or. M* A B. Crompton, Mossop, %nd Boeooe'aBeporte, Exchequer, 

2 tola., 183V-1836 

Cr, A Fh* , • . * Orasg and PhiUipa* Beports, Chancery, I toL, 1840— 

1641 

Or. App. fiep.Cohen's Crimiasl Appeal Beports, 1900—(current) 

Cruw. AD.Crawford and Din's Oirouit Caese (Ireland), 3 v<^, 

1838—1848 
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Orav* ft D. Ahr. 0» 

CrMfl. loBolr, Om. 
Grippe* Ohuroh Cm. 
Oro. Cer. 

Oro. Elis. 

Oro. Jao. *. 

Cm. Diff. 

Conn. 

Curt. • • 


Orewford *ad Diz'e Abridged 0 mm (IreUiid). 1 roL. 
1537—1838 

.. CreMweU'fl IdmItoi^ 0mm, 1 toL, 1827—1829 
.. Crippe’ Ohnrob ead CAem 0mm, 3 parte. 1847^1860 
.. OrMce'e fieporte temp, CSmIm I., King’s Benob and 
Oommoa PUm, 1 yoL, 182o— 1041 
Croks'e Eeporte Umv. Blisabstb, King’s Benob and 
Oomtnon Pleu. I red., 1M2—1003 
.. Croke’s Beporte U/np. Janea L, Sing’s Bench and 
OonUDon Pleas, 1 roL, 1003—1625 
.. Cruise's Digest of the Iav of Beal Property, 7 toLs. 
Cimoin|dbaQi*s Boporte, Siog's Bench, fol.» 1 rol., 
1781—1736 

Ouitois’ Boclesiaetical Heporte, 3 rols., 1834—1844 


Dalr. 


Dan. 


Dan. ft tX 

Dar. ft Mer. 

Dar. Pat. 0as« . 
Dar. Ir. .. 

Day 

Dos. ft 6v. • 

Deac. 

Dear, ft Ch» 

Dean, ft B. 

Dears. C. 0. . 

Deas ft And. 

De O. 

DoO. F. ftJ. . 


De G. ft J. 

De O. J. ft 8m... 


De G. M. ft G. .. 


De G« ft Sm. 
Delano . • 


Den. 

Diok. 



Dods. ., • 

Donnelly 
Doug. Ei. Oas. . 
Doug. (x. B.) 
Dov 

Dow ft 01. 

Dow. ft L. •• 


Dalrymple’s Deotsioos. Court of SoMion (Sootlaod), 
fol., 1 ?ol., 1698—1720 

. • Dantcdre Be^tte, Fxohequer in Bquity, 1 roL, 1817 
—1823 

Daiison and Lloyd's Mercantile Casee, 1 roL, 1828— 
1829 

Davison and Menrsle’e Beporte, Qxxeen's Dench, 

1 Vol., 1643-1844 

.. DartM’ Patent Cssm, 1 vol., 1787-1816 

Darya* (or Dariae* or Dary's^ Beporte (Ireland!, 

1 to].. 1604—1611 s 

Day's Kleotion Cesee, 1 to! , 1892—1893 
Doms and Rwabey'e KcolrAaMtioal Beporte. 1 vol.i 

Deacon's Beporte, Bsnkiuptcy, 4 yols., 1834—1840 
Dmcou and Chitty's Boporte, Bankruptcy, 4 vote.,* 
1832—1633 • 

Deanly and BeU's Crown Cases Beeerred, 1 toL, 
1606—1866 

Dearsly's Crown CaeM BMorved, I rol, 1832—1836 
Dom and Audorsonte Decistons (Scotland). 3 rote., 
1629—1832 

De Oex's Heports, Bankruptcy, 1 rol, 1844—1848 
De Gex, Fishor. and Jones's Beporls. Chancery, 
4 rcls., 1869—1662 

.. De Oex and Jones's Beporte, Ohaucery, 4 rols., 1867 
—1669 

De Oex, Jonee, and Smith's BmH>rte, Chsnoery, 
4 rols., 1862—1866 

.. De Oex, MsenaAten, and Gordon's Beporte, Ohau* 
eery. 6 Tote., 1^1—1667 

De Ooxand Smale's Beporte, Ohanoery, 6 vote., 1646 
—1868 

.. Delaue's Decisions. Beviaion Courts, 1 vol., 1832— 
1636 

.. Denison's Crown Coses Beoerved, 2 vote., 1844—1862 
Dickens' Bepmia, Ohanoery, 2 rols., 1669—1798 
Justiniun's Digeet or Pandects 

•. Dirleton's Decisions, Court of Seauon Scotland), 
ful., 1 roL, 1666—1677 

.« Dodson's Beporte, Admiralty, 2 rols., 1811—1622 
Donnelly's Beporta. Chancery, I vol., 1836—1837 
Douglas^ Sleetagn Os^, 4 rol&, 177^—1776 
Dowlas* ^por^ Xing's Dench, 4 vote., 1778—1786 
Dows Beporte, llooee of lx>rds, 6 veds., 1812—1818 

•. Dow and Clark's Beporte. House of Lords, 2 vote., 
1827—1832 

Dowling and Lowndes' PrmoUoe Beporte, 7 vote., 
1843 -1849 
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Dow. A Bj. {«. B.) .. Dowling mad ByUad'oBoporU, Ki&g'oB«kOb, 9 fola» 

1892—1847 

Dow. A By. (k. a) .. Dowliog and ByUad't Uagistmtoi' 0 «m, 4 toIb.i 

1622^1887 

Dow. d By. (w. t.) .. Dowling nad Bylnnd^o BoporU, Kin Prioi, 1 port, 

1822--1823 

Dowl.DowliBg't Pnotico Boporta» 0 toU., 1880^1841 

Dowl. (w. a.) . • .. Dowlings Practice BeporU» New Seriae, 2 yola., 

1^41—1848 

Dr. A Wal. .. Drury and Walab'a Beporta, Obanoery (Ireland), 

3yola., 1837-^1841 

Dr. & War. Drury and Warren'a Beporta, Ohanoery (Ireland), 

4 yola, 1841^1843 

Drew..Drewry*a Beporta. Chancery, 4 toU.. 1832 -1659 

Drew. A Sm.Drewiyaod dmale'a Beporta, Chancery, 2 rola., 1859 

—1863 

Driokwater Drinkwater’a Eoporta, Common Pleaa, 1 vol.. 183D 

Drujy Ump. Nap. .. Drury'a Bepotta trmp» Napter, Chanoory (Tieland), 

1 yoK, 1838—1839 

Druiy femp. Sug. .. Drury*a Beporta Ump. 8ugden, Chancery (Ireland), 

lyol.. 1841—1844 

Dugd. Orig. Dugda)e*a Origjnea Juridioialea 

DonK (Ct. of Seaa) .. Daulop. Court of Seeaion Cuaet (Scotland), 2nd aeriea, 

24 yola., 1838—1862 

Donning . Douoing'a Haporta, King's Bench, 1 yoL, 173d-« 

1734 

Dune Diuie'a Deoiaiona, Court of See«ion (SooUand), fol, 

I yol., 1621—1642 

Dyer . • Dyer’a Beporta, King'a Bench, 3 yola, 1313—1381 


aftB. .. 

E. B. A E. 

Eag. A T. 

Eaat 

Beat, P. 0. 
£co. A Ad. 

Eden 

Edgar 

Edw. 

Blohiea .. 

fing. Pr. Caa. 
Kq. Caa. Abr. 

El). Eep» 

Bap. 

Ezch. 

fix. D, • • 


P, A F.. 

F. (Ot. of Sana) 

Far. CoU. (with date) .. 


Ellia and Blackburu'a Beporta, Queoo'a Bench, 
8 yoU., 1832—1838 

Elba and Bllia'a Beporta, Queen'a Bench, 3 yola, 
11 ^^ 8 — 186 ] 

Ellia, Blackburn, and Ellia'a Beporta, Uueen'a Bench, 

1 yol., 1868—1880 , 

Eagle and Tounm'a Tithe Ooaee, 4 rola., 1223—1823 
Eaat'a Bepotta. lung'a Bench, 16 voli., IbOO—1812 
Eaat'e Pleea of the thrown 

Spmka* Ecclenaatioal and Admiralty Beporta, 2 yola., 
1833—1833 

Eden’a Raporta, Chancery, 2 yola, 1737—1786 
Edgar'a IWaiona. Court of Saatjon (Scotland), fol., 
1724—1723 

Edwarda* Hepoi^, Admiralty, 1 yol., 1808—1812 
Biohiea* Dooiaions, Court of Soonion (SooUand), 

2 yola., 1783—1734 

Boaooe'a BngUab Pnae Caaoa, 2 yola., 1743—1858 
Abridgment of O a aea ia Equity, fol., 2 yola., 1667— 
1744 

Equity Beporta, 3 yola., 1833—1636 
£^i&aaee*a Beporta, Nisi Pnua, 8 yola., 1793—1810 
Exchequer Beporta (Welaby. Hurlatoae, aud Gor¬ 
don). 11 yola., 1847—1836 

lakW Seporta, Exchequer Dmeiou, 3 vole., 1873— 
1880 

Poaier and Fifilaamila Beporta, Nisi Priua, 4 yola., 
1838—1887 - 

Preaar, Court of Seanou Oaaea (Bootland), 6th aeriea, 
1898—1908 

Paoulty of Adyooatea, CoUection of Daoiaiona, Court 
of oMaion (Sootland), foL, lat and 2iid aeriaa, 
21 yola., 1732—1623 
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0^ (ir. •«} (wiUi FuKdtjr of Adrooatoo, Oollaotion ol l>ooUioni, Oourt 

of Senion (ScoUaod), Now 8erio«» 16 toU., 16^5— 
IMl 

FaIo. .Fftlooaar'a Doouio&o, Court of Semoa (ScoUwid). 

2to1o., foL. 1714—1761 

F^o. & FitSi . • •, FilconArftodFitashorbttt^i Bloctaoo Cmm, i toL, IHUt 

—1636 

Forg.Foigutoo’i OobUBtori*! CecisionH (ScotUbd), 1 ?ol., 

1811—1617 

Fits.Q. .. Fits^Gibbono' BoporU. King'o Booob, foL. 1 toI., 

1786—1731 

Fits. Nst. Bror. .. FitiilMrbert'B Nsturs Qrovlua 

FI. A K. Flsbsgftn aad Ko11t*« lUports, Bolls Court (IroUud). 

1 ▼ol, 1640—1618 

FodU« .. Fonblsoquo's lleports, BsukruptOT^ 2 psxts, 1646— 

1663 

For. .. Forros^s Roporto, Exoboquer, 1 toL^ 1600—1801 

Forb. Forbos'DoonuooA. Court of 8A6««iuu (Bootlsnd), iol., 

1 Tol., 1706—1713 

Fott. Co Tisud. .. PortoMus, Do Lbudibus liOgum Aiiglis 

Fortss. Bop. Fortosooe's BopoHs, fol., I rol., 1CW3—1736 

Foot. Posjsr's Crown Osam. 1 vol., 1743—1760 

Fount. FountsiubsU's DouisiouB, Court of Session tScoUsad), 

fol., 3 ▼ols.. 1676—1718 * 

Fos A 8. Ir. .. Id. 0. Fox end T. B. 0. 6n)l6b'e Eeporte, King's 

Beiioh (Irolsnd), 3 role., 1683—1836i 

Fox & S. Beg. .. J. 6. Fox end C. Xm SoiUi's Hegi^st^ou Cases, 

1 Tol., 1866—1696 

Froem. (or.) Freeman's Beports. Chaucer^, 1 voL. 1660—1706 

Freem. (x. x.) .. .. Freeman’s Reporba King's Benob and i'ommon 

Pleas. 1 vol., 1670—1704 

Gal. A Dar. .. . • Gale and Davieon’e Beporis, Queeu'e Benob, 3 rols., 

1641—1643 

Gale Qale'e Bewrts, Bscbeauer, 8 vols., 1836—1836 

Qib. Cod. .. Gibeon'e Codex June ijcoteeiasticj Anglioani 

Qifl. • • Oiflard'e Jlepurts, Chanoer/, 6 vola, 1867—1866 
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Part !.- -The Royal Navy(«). 

SscT. 1.— Introducimy. 

L The UAval forces of the Crown fall into two brood categories, 
the matoriol and the personnel. 

The matcrieh apart from guns and eqoipment, consists of ships. 
Of these there are two classes, differing in legal status, the propertj 
in both of which is vested in the Crown. 

2> The first and moro important class comprises the ships of 
war, those armed vossele which fij the white ensign and pennairt, 
are commanded commissioned officers, and everywhere enjoy all 
the rights and privileges attached to the Bhi|» of a sovereign state 
by international law (6). 

3. The other class comprises what are known as ** fleet 
auxiliaries,*’ and other ships necessary for the proper conduct of a 

(а) As to the procedonoe of trsfBo on railwsys for dstsJ purposes in time 
of emergenoy, see titles CoMSTitUTioxAL I«aw, VoI. Vll., p. S9. note (J); 
Railwats AMn Canals, YoL XXUI., pp. 601, 700; os to the AdmirsJty 
control over ports and bwbours, see titlee CoxstitotionalLaw, Vol. VI., 
pp. 468, 468; SniPPtXQ and Navicatiox ; ae to blockade, see titles 
COXSTlTOTtOXAL Law, VoL VI., p. 447; Shippinq and Natioation ; 
as to explosivee, see title Explosives, Vol. XIV., p. 363; as to the 
Admiralty Coroner, see title Cobonebs, VoL VII I., pp. 23 L ft $oq .; ae 
to prize law and Jortedietion, see title Prize Law ani> Jurispictiok, 
Vol. XXIII., pp. 276 fl eeg. , 

(б) S.f., exterritoriality and exemption from search; see title SmppiNO 
AND Navioatiox } HaUcck, International Law, 4tb ed., Vol. L, pp. 239 
St Mf. ,* BaU, International Law, 6th ed., pp. 184 H ioq. As to ^e rights 
and dutios of captors of prise, see title PiusE Law akd Jurisdiction, 
Vo). XXIII., p. 283. As to the right to fly eofigns.see tiiloi Admiralit, 
Vol. 1., p. 77; CoNSTiTTmoNAL Law, Vol. VI., pp. 361 ft ss^.; Sbippivo 

• AND NaTIOATION. 
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iighting fleet (f). These ahipe ere not included in the term ^^His 
MajeBtj'B ships in comiDiBsioD '* used in the Kaval Diseipline Acts(d); 
they carry no guns, do not fly the pennant or white ensign, are not 
commanded by couiiaiaaioned of&oers, and occupy no position of 
privilege under international law. Prior to 1906 the l^al status of 
thm and their crews was very uncertain. They belonged to the 
Crown, and therefore could not be registered (e) HritiBh ships under 
the Merchant Shipping Acts(/); they .were not ''His Majesty's ships 
in commiBsion/’ and therefore wore exempt from ordina^ naval 
discipline. In consequence, for the maintenance of discipline upon 
them there existed no legal sanction whatever, nor could they lawfully 
be given proper ship's papers. In 1906 n^wer was given te register 
^vemment ships for the purposes of the Merchant Shipping Acts (/) 
under such regulations, and subject to such modiljcation of the Acts, 
as might be provided by Order in Council (/;). 

4. The personnel may be divided into the following classes: 
(1) the Boyal Navy proper; (2) the Reserves; (8) the Volunteer 
Forces; (4) the Indian Marine; (5) the naval foreos provided and 
maintain^ by tho self^govenuiig dominioDB, which may become an 
integralpaft of the Boyal Kavy in tiiuo of >var; andK^) the Coastguard, 
which, though n<»t usually a part of ibo fighting force of tho Navy, 
may in certain ctroumslances be called into active servico afloat: 
to &68e may be added the Boyal Marines when on board bhip(/t). 

The persons composing the personnel of the Navy enjoy cortaiii 
privilogos and suflor certain disabilities in consequence of theiv 
memborship of the for^ of the Crown (i). 

6. Salvage son ices rendered by IHs Majesty's Bhi]>3 are, as 
regards remuneration, in exactly tho same position as services 
rendered by ships privately owned subject to the following 
limitations 

(1) No claim is allowed for any damage, or risk caused to the 

(e) £.c.. hospitel, repairing, and distilling ships, coal-cairyiog vesseis, 
tOM. ana other small dockyard vessels. 

(d) KavM DiBcipiine Act (20 Sc 30 Viet. e. 109); Kava) Discipline Acts, 
1SS4 (47 & 48 Viot. o. 39) and 1000 (9 Edw. 7, o. 41); seo p. 0. post. 

(e) Mcrobaat Shipping Act, 1894 (57 58 Viet. o. 60), s. 741. Ihcy 

enjoyed, therefore, c^ein exemptions, exemption fruro pilotage dues 
imposed by bye-laws under fSid., s. 582; see SifTitont v. uaktr, [1905] 
2 K. B. 783 : compare the ca<«a cited in uote (1), p. 5, po$t, 

(/) See ^e Srippimo asv Natiostios. 

(9) tferchant Stkippiug Act, 1906 (6 Edw. 7, c. 48), s. 60 (1). Govern- 
ment ships are defined as being ships not forming part of the Navy, but 
belonging to or held by any person on behalf of the Crown, and, therefore, 
not regUterable under the iferchant Shipping Act, 1894 (57 ic 58 Viet, 
o. 60) (^Icrehaat Shipping Act, 1006 (6 Edw. 7, c. 48), s. 80 (3)). The 
Ordor in Council, 82nd Haroh, 1911 (Stat R. de 0. 1911, p. 838), by which 
Goveinmeat ships iu» be regbUsred, excludes them from the purview of 
many of the sections of the klerobuit Shipping Acts. Provision is made for 
the exercise and perfonnanee by the Adiwalty of the powers conferred and 
dutiea imposed on owners by any seetidn o! the Acts so made applicable. 

(k) For the law applicable to each of these classes, see pp. 7 d sag., port 

(i) As to these privileges end exemptions, see, gooei^ly, pp. 91 dreg., port. 

{k) As to saivago generally, see tiUee Aumjiultt, Vol. C, pp. 78 ti rag.; 
luanBAHca. VoJ. Zvfl., pp. 456. 457, 47), 490, 496; Ssirpmo AND 
Navioatiov ; ss to prise ssTvage, see title Peisb Law and Jc/eisdictiom, 
Vol. XX ni.. p. 893. . 
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ship, or her caaipmeat, or florae, or tot the ii5d*of any stores or 
other articles belonging to the Crown snpplied in rendering these lotre* 
Bdrrioes, or for any other exponse or loss sustained by the Grown by ductwy> 
reason thereof (t). 

(2) No claim for salvage services by one of Kis Uajesty's ships 
maybe finally adjudicated upon unless the consent of the Admiralty 
to its prosecution be proved. If it be not proved the claim stands 
dismissed with costs (m). 

(8) Provision is made for the steps to be taken where salvage 
services are rendered outside the limits of the United Kingdom 
and the four adjoining seas by the commander or crew -of one of 
His Majesty's ship (ti). 

(4) Money received either as salvage or aa a gift in lien thereof 
or in any other shape is distributable by the Accountant-General 
alone in accordanco with tho prize proclamation, or in such other 
manner as tho Admiralty may direct. No sudi money may be 
accepted without tho consent of the Admiralty (o). 

(5) No claim for salvage remuneration cun be made tn rem 
against Hie Majesty's ships or stores ealved (p). 

In practice, hqyvover, the Admiralty always allows salvage 
remunonvtioti. Bomoiimes the judge of tho Admiralty* Cour{ has 
aotc<I as arbitrator in such cAdeB(a). But the present practice 
appears to bo to allow cx f/mftd salvage remuneration fixed by an 
indopondent arbitrator. 

6. No commanding officer is allowed to receive on board any Co&Tcjmoe 
morchandieo for conveyance (!>). This rule itf subject to an excep- ^ merchaii. 
tion in tho case of 6i)ecie aud ]bWolH(c). *”' 

(0 Merchant Shipping Act, 1894 (u7 ic 08 Viet. e. 60), ■. 057 ()j. The 
expression "HU hUjuty's slips" tnclndos s tamcI belonging ftt the 
Bombay OoTcrnmentwitn a hired commander and crew {Cargo ex tVootnng 
(1870). 1 P. D. 260. C. A.; Tho I>«tlAoasU (1875), 1 P. D. 27U o.). but not a 
trsnspoTt under charter to the Admiralty (TAe Kilo (1875). L. R. 4 A. £. 

449 ; The Bertie (1860). 65 L. T. 620; 6 Asp. H. L. C. 26), nor a tui boat 
owned by the lioard of Trade as tniitm of Ramsgate Harbour (TAaUybeIc 
(IH78), A I). 8). 

(m) Merchant Shipping Act. 1894 (07 68 Vint. e. 60), i. 667 (1), (3). 

liCavo of the Adrairslty to claim salvage in rospectof goods covers lorvioes 
to passengers {The AlmA (1861), Lush. 378). 

(n) Merchant Shipping Ao^ 1894 (67 U 68 Viet. c. 60), ss. 658—^63: see 
tide SmeriNO Awn^AViOAiros. 

(o) King's Regulations and Admiralty Instructions, 1906, m anienaea 
1911 (hereinafter in Parts 1. and 11, ot this title referred to as King's Regu- 
]ations>.aTt. 1885. Tlie proclamation at present in force U dated the 17tii 
September. 1900. and is to be found in the Quarterly Kavy hist. 

( p) See The Parleniont Bel^ (1880), 6 P. D. 107, C. A.,io which toe earto 
cases are roviewed ; seealso utle ADHHLiitT. Vol. I., pp. 19.71. No action 
lice in pereonnm, as it does against a private person (Five 8Uol Bargee 
(1890), L. R. 15 P. D. 142, per Harkek, P., at p. 146), for the property 
l)cloni^ to His Ma^L^sty. 

(a) Compare Tke Coneiituiion (1879), 4 P. B. 39, 45. 

Ih) Naval DisoipliDC Act (29 & 80 Viet. o. 109). a. 32. 

(e) The apportianmont of the gratuity for the oaniage of pablio and of 
the freight money for the carriage of private treasore caused considerable 
friction; see the eases collected in Prenaergast, Navy Law, 1862 ed., Vol. II .. 
p. 361. The rate of freight and its distribution, in all cases.is now regulated 
W proclamation under toe Freight for Treasure Act, 1819(89 Oeo. 8, o. 26). 

'His proolamaiioQ at present iu force is dated the I7tb September, 1900. 
hud is to be found in the Quarterly Navy List. An officer aodertiikiDg 
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8mt. 2. 
AdzolAlB* 
trftUoit 

DoAnl c( 


DUtWbatbn 
of bulDcM. 


Sbct. ^^Adminutmtiffn, 

7. Before 1832 (<0 the Navy wae administered by three dis* 
tinct departments* namely* tbe Admiralty Office* the Navy Board, 
and the VictUAlling Board. In 1632 the two latter departments were 
abolished and their dntiee transferred to what is now known as the 
Board of Admiralty (s). 

The Board is compc»ed of the Gommissiouers for executing the 
office of Lord High Admiral appointed by letters patent under the 
Great Seal. Its conatitution 1:^ varied from time to time* and rests 
now on an Order in Council of the 10th August, 1904 (/). It consists 
of the First Lord of the Admiralty* who is invariably a member of 
the Cabinet, the First Sea Lord* the Socond Sea Lord, the Third 
Sea Lord and Controller, the Fourth Sea Lord, the Civil Lord* the 
Additional Civil Lord (/), the Parliamentary and Financial S^re* 
tary* and the Permanent Secretary. 

The distribntion of business is throughout undsr the control of 
the First Lord. Subject to his control* tbe First Sea Lord is 
responsible for tbe distribution of the Navy and its organisation 
tor war* tbe Second Sea Lord for the personnel and discipline, the 
Third Sea*Lord for the materiel and the military construction of the 
fleetf the Fourth Sea Lord for stores and transport, tbe Civil Lord 
for works and buildings* the civil stalT for naval establishments* 
Greenwich Hospital and Marine Schools, the Additional Civil 
Lord for contracts and dockyard business (47)* the Parliaiijentary 
Secretary for 6nance, and tbe rermanent Secretary for the manage- 
mont and discipline of the office, recommendations for appointments, 
correspondence, and the like secretarial duties (/i). 

the carrfftffe of p?iv»te treasore 1# liable at law for its loss {IIod^$on v. 
J'KUorion (1613), 4 Taunt. 7S7; //olektfsa t. Cooks (ISIS)* 6 Taunt. 676). 

(d) Beport of tbe CommtMionm, 1690* Parlumenfary Paper fOd. 
5979]* Appendix I.; Anson* Law and Custom of tbe Coustitutioo, Vo). IT.: 
Tbe Crown* Part L, p. 190; Part II., p. Sit; Stubbs* Const! tutiuj mi 
Histoir, Vol. II., pp. 311 ot tsg.; and see, generally* title CoNSTiTtrtOKAt 
Law, VoL Vn., pp. 88 s< Mtq. 

{«) The Navy board was first constituted in 1512; in tbe following 
reign, that of Edward VI., the constitntion was rorLsed, and the oivu 
management of tbe Navy ^trusted to a board of principal officers* sub¬ 
ordinate to tbe Lord High AdrairaL At the Bestoration, the Duke of 
Tork, being appointed Lord High Admiral, reconstituted tbe NaTy Board* 
appointing three Commistioners to act with the Treasurer of the Navy* 
namely, tne Comptroller, the Snrveyor, and the Clerk of tlie Acts. The 
onmbw of Commissioners varied from time to time, and a separate ViotuaJ- 
ling Board waa established. Tht Treaaurer of the Navy was a member of 
the Navy Board* and obtained from the Treasury tho sums which the 
Ka^ Board directed him to pay. The office was abolished in 1635, and 
its Quties assigned to the office of Pajmaster-Generai aa finaUv constituted 
in 184S. 

(f) As varied by tbe Admiralty Minute of tbe 1st Jannary, 1912 (Timas* 
Sib January, 1912), reriving the office oi Additional Civil Lord. Tbe 
powers of toe Commissioners may be exercised by any two or more oi 
their number (Admiralty Act, 1090, W'Vr’ilL & Mar. Scss. 2,0.2; Admiralty 
Act, 1827 (7 A 8 Gen. 4. c. 66); see Admiralty Act* 1832 (2 A 3 Will. 4* 
e. 40); and aee* generally, title CoamTUTiOMAL Law, Vol. VI., p. 419. 

(f) Bis duUea were formerly part of those of the Third Sea Lord, who is 
DOW the advisory export in matters of constraction (Minote of the First 
Lord, tst January, 1918). 

? ) Patliameiiun F^, 1905 [Cd. MU ]; Minute of 20tli October J90i 
Idlentes of the FirstLo^, 1st Jannary and 9ih September, 1918(T«insi, 
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Sect. 8.—£n(ry and Scrnei. 8m. 

8 . There is no statato^ reetriotion of the prerogatiTe of the 
Crown to raise and maintain a naral force (i), though Uie conditions 

of entrj and service in the Navy are to some ei^t regulated b; HaMnguia 
statute (A). The discretion of the Crown, whether restrict^ bv 
statute or otherwise, is in practice exercised in accordance witn 
rules laid down by the Board of Admiral^. 

The personnel of the Navy is divided into two grades, officers 
and mmi, 

9. Officers may be commissioned, sabordinate, or warrant OSicsn. 
officers; petty officers are included in Ihe term ** men (0* The 
granting or the depriving of a commission is a prerogative of the 
Crown, and is exercised at the present time by the Admiral^ under 

the geneml powers conferred by the patent appointing the d^ommie- * 
sioQerB(m). Officers of the mUitair branch receive a commission 
on being confirmed in the rank of sul^lieuienoot, and again on 
promotion to Flag>rank. All other officers receive commissions on 
their first appointment to commissioned rank(n); 

The commissioned officers of the Navy are divided into four SubdivUiotift. 
branches—a mUitary branch, an engineer branch, a inedioal branch, 
and a civil branch, which iucludes all oilier naval oflicei^(o). 

Chaplains, though they are commissioned officers, hold no naval 
rank, but retain when afloat the position to which their office would 
entitle them on shore. The Chuploin of the Fleet is considered the 
head of the chapluiDS ( p). , 

Admission to commissioned rank is obtained by examination after AduaMioo. 
n period of training, in the cose of the military and engineering 
i>ranchea, as nuval cadet; in the case of ihe medical branch, as 
acting surgeon; or in tlte case of the civil branch, as assistant 
clerk ( 47 ). Chaplains are appointed in ihe first instance for four 

8 th January andStb September, 1012). The First Sea Lord, aa the exeou* 
tive officer in control of the daily movementa of the Fleet, is now advi^ 
by a Kavai War Stall; see Memorandum of the First Lordot the Admiralty, 
lit January, 1012 (Ttmei, 8 tb January, 1012); ae to the Committee el 
Iropexial Defence, see title CosdTiTUTioifAL Law. Vol. VII., p. 28. 

(t) Compare stat. (1682) 14 Car. 2, c. 3. preamble; see title ConSTi* 

TUTIOXAL Law, Vol. VI., p. 420; and preamble to annual Army Act 

{k) Naval Enlistment Acts, 1836 (5 A 6 Will. 4. e. 24), 1853 (16 it 17 
Viet. c. 89), uud 1884 (47 it 48 Viet. e. 48). Au indirect control is 
exercised by Parliament in the granting of auppUea uecesaair to meet 
the annual ezpeniee. As to the effect of ent^ on domicif, see title 
CoSFLiCT OP Laws, Vol. YL. p. 189. 

(2) Naval Discipline Aot (29 it 30 Viet. 0 .109), a 86 ; King's Begulationi. 
p. xii. Subordinate officers are acting mates, midshipmen, clerks, naval 
ca^ts, and aaeUtant (derke; see KlngV Kegulatious, ait. 1913 a. 

(m) For the ternii of the patent aec Heport of the Commissioners, 1890, 
ParUetneniary Paper fCd. 6079], p. ix.; and see title ComstxtUtiokax 
Law, Vol. VL. pp. 417—419. 

(n) King's Reflations, art 226. 

( 0 ) Ibtd., art. 170. • 

(p) ibid., art. 217. As to naval chaplains, see further title Eoclboi* 

ASTiCAL Law, Vol. XI., p* 649 ; and see also ibid., p. 463, Dotc<n. 

( 9 ) King's Regulatious.cb. 7. Theregvilatioiu as to entry to afl branohes 
for xht time bomg in force ate to be lound in the Quarterly Navy List; 

:md ae to medical q uni ideation, see title Medic ixn and Phasic act, 

Vol. XX., p. 338. 
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years, and may afienrards be placed on ilie esiablished. list ol 
chaplains (<i). 

^ officer catmot resign hia appointmont at hia own will and 
pleasure ( 6 ). liia submitted, however, that the mere acceptance of a 
commission would not of itself and in all circumstances suffice to 
bring an officer within the jurisdielion of a court-martial for refusing 
to enter upon any particular office, at all events unless he is actually 
borne on ue books of one of His klajesty's 0 hi|» in cotomidsion (c). 


10. The service of men in the Navy has, flinoe early times, been 
partially regulated by statute (d). Two methods have been 
employed, that of forcible impressment (c) and that of voluntary 
enhstment. The former method is now in abeyance, and entry into 
the Navy is on a purely voluntary basis. 

It would appear that there is no limit to the prerogative of tbo 
Crown in fixing the duration of the service of seamen in the Navy, 
however they may have entered. On the other hand, the service of 
a seaman naturally determines on the airival of his ship at a port 
in the United Kingdom after the completion of tbo employment 
for which she was commissioned (/). To meet the difficuHios 
occasioned by this condition of tliiugs, it has been pinvided that 
no ^rson should be detained against his consent in the naval 
servieo of the Crown tor a longer period than fivo years unless he 
had voluntarily entered (or a longer period (^ 7 ); but men may 
enter or re-enter for continuous or general service for longer 
periods, it and as the Admiralty regulations allow (h). In the case 
of boys the period must not ezee^ twelve years, or if he entered 
under the age of eighteen, must not extend l^yond his reaching the 
age of thirty (A). 

The period for which a seaman can lie compelled to serve 
is reckoned from the date upon which he enlored into the engago- 
ment under which he is serving wUliout regard to any breach in its 

(a) KiDg'i RefuIstioDs, arts. 272. 'St4. 

(*) B. T. CMm%ng, Ex petit BaR (1887), 10 Q. B. D. 13. It is submillea 
that tno dccuioD ill this case is eoaaJly applicable to a wnrrain officer, and 
even to a subordioate officer not holding a coromission who bSM accepted 
Ml appointment to serve in one of Hia Majcsiy’e shine in cominUsion’* 1 
and see flaortoa t. ChurckiU, [1802] 2 Q. B. 1A4, C. A. 

Ic) A point spedfioaUy left undecided in B. v. Cuminfi. Ex parU Ball 
npra, St p. 91; compare Naval Discipline Act (29 Sc 30 Viet. c. 100), 
s. 87 5 p. 9, potl, and see p. 7, ufite; as to the diRolplinarr control over 
officers, see pp. 9 ei post. 

(d) 1 BL Com. 41 k Tke earliest lUtute soenia to be stat. (137$) 
2 Ric. 2, stat. 1. c. 4. 

(a) Per Inpressment, see pp. 19 si seg. pos^ 

(/) This follows Irom the nature of impreasniont viewed in the first 
inMAce prerogative of tUo Crown, and secondly as a bullion upon the 
•uoject. Ouee on shipboard, there is no dUliocUun affecting the Crown 
between a volunteer and one iraprased. 

(#) Naval KnlMtnient Act, 183$ (fi & 0 Will. 4. c. 24) s 1 

(») N»tiU EdutineBt Act. 18M (fi & 48 Viet. c. 46). a. 2 (1) (ft), (b). 
ITii. Act ftni J^e Nft.al Enliitmmt AcU, 1835 (6 & 6 Will. 4, c. 24) ind 
1803 (10 8e 17 Vlct.e. 69), mutt be construed together os one Act, and may 
be dtsd togetlisr M the Naval Enlistment Aott, 1836—1884. 'rhougu 
under the Naval Enlistment Acts discharge ranoot be claimed as aright* It 
may under the regulations be purobated in exceptional casts (Sing's 
Regulations, art. 697)b » 
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continuity ocoaeioned by desertion, invatidity, impriBonmentor any 
other cause (i). 

11. Any person who, upon entering or ofteriog himeelf to enter 
the Navy, makes any false statement with intent to deceive any 
oflBoer authorised to enter seamen or others for the Navy is liable to 
be treated as a rogue and vagabond O')* 

Any certificate which is by law evidence o! the birth of a person 
and any declaration under the Statutory DecUrations Act, 1836 (il;), 
by the parent or a guardian of a person entering into the naval ser* 
vice of the Crown as a boy, respecting the place of birth of such boy, 
and a declaration made by a man respecting bis place of birth, is 
evidence for the purpose of the Naval Discipline Acts (0 of the facts 
slated in such declarations (m)^ 

A merchant seaman leaving bis ship to enter the naval service 
is not a deserter, nor can he thereby incur any punishment or loss 
whatever. Any stipulation to the contrary in any agreement is 
void, and its insertion therein renders iiie potson responsible 
therefor liable to a fine. The effects and* money, including 
any arrears of wages, of such a seaman must be paid over to the 
omcer authorised to receive him into the service. Bat «ny wages 
advanced to and not earned at the time the seaman leff nis 
ship con be recovered out of his naval pay. Further, by an 
application to the High Court, any moneys paid to a necessary 
substitute in excess of wliat would have payable to the sea* 
man under his agreement can be recovered from the Admiralty (n), 

Skct. 4.— 

12. The maintenance of discipline in the Navy is regulated by 
the Naval DiHcipline Act (o), which constitutes the penal code of the 
Navy. 

13* The persons subject to naval discipline are:— 

(1) Persons in and belonging to IUh Majesty's Navy, whose 
names are, at the time an offence is comiuittod, borne in the books 
of one of His Majesty's ships in commission (p); 

(t) Kiog's IteguUtions, art 400. 

(D Naval Knlistmont Act, 1S53 (IS A 17 Viet. c. S9), i. IS; YagraDcy 
Act, 1324 (6 Creo. 4, e. 83); MC title POOK Law, VoI. XX11., pp. SOS ct 
$eq. This applies to entry into the Naval llceerves (Seamen'e and Soldiers' 
False CLaracteis Act, 1906 (S £dw. 7, o. 5), s. 3); and see p. 99, post; as 
to false or fruudulont certifioatos, see p. 90, post; and see also title 
CniMiHAL Law avi> Pbockdv&e, Vol. IX., pp. 7^ rl isg. 

(A) 6 A 6 Wm. 4, c. 62. 

(() Sec note (d), p. 4, ante. 

(la) Naval Enlistment Act. 1334 (47 A 48 Viet c. 40}. s. 8(3). Foreigners 
are net to be euterod or re^enterw into the Nevj without tUo sauoUoii 
of the Admiralty (King's Eegnlatioos. 362 a). 

(») Merchant Shipping Act, 1894 (67 A 68 Vkt. c. 60), as. 196-^187 ; 
lee title SBrrrtvo aud Navioatiou. 

(o) Naval Discipline Act (29 A 30 Vlot. e. 100), as amended by the 
Naval DisoipliAe AcU, 18S4 (47 A 48 Viet. e. 39), and 1909 (9 Edw. 7, e. 41). 
Ihe ciyil code of the Navy Is contained in the regolatioxis and initructiooe 
established by Order in Connell. 

(n) Naval Discipline Act (89 A 30 Viet e. 109), l. 87; compare p. 8, ante. 
*Ae to what are ** His Majesty's shipc in cemmieejon," see p. 4, ante. 
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(3) Persons embarked as passengers, under regnlationB b; the 
Admiralty (q ); 

( 8 ) Land forces of the Grown when embarked on any of His 
Vajestj's ships to the extent directed Order in Connoil (a); 

(4) rereone home on the books of hued veesels in His Majesty’s 
service in tune of war where tlie Adroirally has thought fit so to 
direct, and where snob direction has been specified in the ship's 
articles (b ); 

(5) Spies for the enemy and persons on board any of His 
Majesty a ships endeavouring to seduce persons subject to the Naval 
Discipline Act (c) from their allegiance (d); 

( 6 ) In certain circumstances, ofilcers and men of the Royal 
Marines, Colonial Naval Forces, [ndiao Marine Forces, Royal Naval 
Reserve, Royal Fleet Reserve, Royal Naval Volunteer Reserve, Royal 
Naval and Marine Volunteers, and the Coastguard, as well as naval 
and marine pensioners, and seamen riggers (r). 

14. The naval Mnal code deals first with breaches of naval discip* 
line and duty. These are specified under the Articles of AVar(/). 
For all these naval offences punishinentb are specified, and wherever 
committed on board ship or on shore, within or without the 
United Kingdom, by a person subject to naval discipline, they are 
punishablo under the naval i)ooal code (< 7 ). 


1ft. The purview of the naval penal code is, however, not confineil 
merely to breaches of naval disciplino and duty: it extends also to 
offences against the oidinory criminal law. 

For such uffonces, if committed in any harbour, haven, or creek, 
or on any lake or river, or in any one of His Majesty’s dockyards, 
victualling yards, steam factory yards, or on any gun wharf or in 
any arsenal, barrack, or hospital belonging to His Majesty, whether 
within or without the United Kingdom, or anywhere within the 
jurisdiction of the Admiralty, or at any place on shore out of the 
United Kingdom, a person subject to naval discipline may l)e tried 


(9) Naval Diedplioe Act (29 L SO Viet. c. 109), s. BO; see Kiog*# 
llegulatioDS, art. 720. 

(a) Naval Disciplme Act (29 A 30 Viet. 0. 100), a 88; King*# Regala* 
tions, ch. 34; Order in Council, 30Ui June, 1890. 

(S) Naval Discipline Act (29 ic 30 Viot. c. 109), s. 90. 

(c) 29 & 30 Vkt. e. 109. 

(d) ibid., as. 6, 13; and sco ibid., s. 49 ; ace title C&iuinal Law akd 
PaocBDUU, Vol. IX., pp. 464, 466; B. v. Daeman (1912), 76 J. P. 271, 

(a) See pp. 21 si teq., 29 al aav., piii. 

(/) Naval Diadpline Act (29 it 30 Viet. c. 109], sa. 2^44; see title 
CouBTS. Vol. IX., p. 98. As to sedoolng the fones of the Crown irom 
their allegiaiice and incitiug to mutiny, see title Crimixal Law and 
l^aoCBDUKE, Yol. IX., pp. 464, 460; B. v. Bovman, ntp/o. Aa 
to deeertion, see Naval Desettera Aet, 1847 (10 Se 11 Viet. o. 62), a. 9 ; title 
CEJicurAL Law and Pbocedces, Vol. IX., p. 302, note (r). A fraudulent 
eoofeeaion of deeertion renden a pmon liable to serve in the Navy or 
else to be pojuahed aa a rogue and vagabond (Naval Deserters Aet, 1847 
(10 All Viot. c. 62], a. 10); no title Pooe Law, Vol. XXII., p. C19. 
These nrovidons apply also to the Coastguard Service (Coastguard Service 
Aet, 1866 <19 4s 20 Viot. e. 83). s. 9). Aa to the Coastguard Service 
gIDeraUy, see p. 28, peW. 

(g) Naval Disoipliiie Aet (29 4s SO Viet c. 109), s. 46. • 



Part L—Ter Botal Nayy. 


11 


under the ustrI penal code (h), and puniehed either ae ter an aet to ^ 

the prejudice of good order and nayal discipline, or in the eame 
manner as under the ordinarj criminal law (t). 

No powers tbns conferred upr»n the naval anthoritiee destroy or Junsdicdea 
supersede the jurisdiction of the ordinary courts of law or operate ^ ef^^icoiarta. 
to prevent a person ponishable by ordinary law teing punished 
otherwise than under the provisions of the naval penaJ code (k). 

Further, whether for olTencee against naval discipline or duty or Tim limit 
for breaches of the ordiDary law, no person, except offenders who pw*«o«* 
have avoided justice or fled from apprehension, can be tried and 
punished under the naval penal c<^e after the lapse of three 
years from the eommiseion o! the offence, or of one year after his 
return to the United Kingdom if be has been absent therefrom 
ter three years (f). 

16* This naval penal code is administered by courls-martial (m) or, AJminiim* 
with certain limitations, summarily by the commanding officer of 
the ship to which the offender belongs. The summary juriediction ^ 

extends to all non-capital offences, except those committed by an 
olficer(n), but there is no power under it to award penal ^servitude, 
or more than three montlin' imprisonment or detention (o). More¬ 
over, except in cases of mutiuy, corporal punishment can only be 
ordered after an inquiry and report by one or more officers 
appointed by the commanding officer (6). 

17. Special provision is made for subordinate officers. In their ^boniiusu 
case the iKinishmeut of forfeiture of timj or seniority can be 
imposed for not more than three mouths by the commanding 

officer, for not more than six months by the comraandcr-in-chief 
on a foreign station, and for not more than twelve months by the 
Admiralty. Further, the commander-in-chief on a foreign station 
may impose U|>on them the punishments numberetl (8), (9) and 
(10) in the list of punishmente set out elsewhere(c). 

18. The procedure and practice of naval courts-martial are regu- KsTslcooru- 
laied. by tlie Naval Discipline Act (<f) and the rules framed there- 

under in the King's Regulations and Admiralty Instructions(c)« 

A court-martiflj may be held either to inquire generally into the 

(A) Naval Discipline Act (29 L 30 Viet. o. 109), s. 40. 

H) Ibid., 9. 46. 

ik) Ibid., I. 10), 

(l) lAiJ.. s. 54. 

(m) iStd., a 56(1), 

(a) For tlic sneaning of ** officer,** see p. 7, anfe. 

(a) Naval Discipline Act (20 As 30 Viet. c. 109), s. 56 (2). 

(5) Ihid., «. 56 (4). 

<c) Ibid., B. 57 (1), (2); see pp. 15 el #sg., poit. As to sabordinate 
officers, seo Dofe (Ot P 7, ante. 

id) 29 4( 30 Viot. c. 109, ss. 68--69. 

(e) iHd., a 65; Sing's Hsgulations. arts. 669—607. These courts ors 
convened on tbo authority of either Uio Admiralty or mi officer hold^ 
a oomniission anthorUing liim to oVder courts-moHial (Naval Discipline 
Act (29 ii 30 Viot. 0. 109). s. '09 (0)—(12)); for their compositioD and 
the position and duties of tho Juage«Advocate of the Fleet and the 
Deputy Judge-Advoeate in their regard, see title CousTS, Yol IX., 
pp. 97—100. Neither the prosecutor nor the officer ordering a court- 
martial may tit thereon (Nav^ Discipline Act (29 & 30 Viet. o. 109), 
e, 66 (6), (13)». 
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ciroomstettces of tbe ioas, capture, wreck, or destruction of one of 
His Majesty’s ships (/)» or to mrestigate a specific charge (p). 

A court-martial is a public court, must be held on one of His 
Majesty’s ships of war and sit from day to day, except on 
Sundays (h). 

19. In the case of a general inquiry into loss or capture a 
warrant may be issued by the convening authority (i) without any 
complaint Mng addressed to him (k). No specific charge is made 
against anvoiiei and all the ofHcere and crow can tried by 
one and the same court, before which any of them may be 
reqiured to give evidence, though not such as might criminate 
himself (/). 

It is submitted that no punishment can be imposed by such a court* 
martial, which is in reality nothing more than a court of inquiry (tit). 

20. A court-martial convened to investigate a 8 |)ecific charge 
is initiated by a letter of complaint, called the circumstantial 
letter,” addressed to tlie convening authority, stating in detail the 
facts on which a charge is made(ii). This letter may not refer in 
any way'to the occuk^'s previous record (a), and can only bo 
admitted as evideuce against him if at the trial he pleads guilty (o). 
With the circumBtantial letter is sent a formal document in the 
nature of an indictment stating the charge or charges, with a 
list of the wilnessea for the prosecution, a summary o! evidence, a 
certified copy of the accused^s certificate of service, and a certifloil 
extract from the conduct book of any ofTenccs from the time of 
his joining the ship to the date nf the offence (j;). If satisfied by 
this information that there are reASOimble grounds for considering 
that an offence has been committed by (he i)erson accused, the 
convening authority authorises an officer by warrant to act ae 

E iresident of the court*martiat, and sends to him the eircuinstantial 
etter and the formal charge ( 47 ). 

21 . As a general rule, the connnanding officer of the ship to 
which the accused belongs acts as prosecutor, but some other officer 


(/) Naval Dvciplin^^ Act (20 A SO Viet. 0. 109). ss. Ul, 02. 

(tf> /Sid., s. 66. 

(A) Ibid., w. 60, SO. 

(t) See note (<), p. II, ante. 

(k) King*i Regvlationa. arts. 062, 662a. 

(l) Naviu Diacipline Act (29 ^ SO Viet. e. 100), 0. 92. 

(m) It was tbe better practice, before the passing of the Naval Discipline 
Act (29 Sc 30 Viet. c. 109), for a ohargo to bo etabodied in the warrant 
convening a conrt-marti^ under tbeee Mreumstances; compare a form 
in Hickman. Law and Practice of Naval OourU MurUol, J861. But oven 
where no cha^ was made, it was not unusual to inflict various punish* 
ments as tbe result of these inqutries. This abuse survived the passing of 
the Navai Diacipllno Aot (29 St. 30 Vtot. c. 109), though it is efenicu^^ 
justice that no mao should be paoished except on a formulated charge 
minst which he has the opportunitjuto defend himself; compare Naval 
Discipline Act (29 S( 30 VUsi. 0. 100), s. 03. 

(a) Klog*s Kegolatioas, arts. 659, 650a. 

je) fStd., art. OSTa. 

(p) Ibid , art. 660. Bat tbe two Ust documents are required only where 
the eeciised is below the rook of subordinate ofOocr. 

(g) Kinf*i» Kcfulatie&i. art. 663; os to iliu office of preeideut, see title 
Coum, Vol. IX., p. 97. * 
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ia Appointed the oonvening authority to act ae proeecutor in 
cases where it is undesirable or imposeible that the commanding 
officer oi the accueed’s ship should act (r). 

32. The accused must have notice in writing of the date and 
time oi his trial and proper opportunity to prepare hie defence. 
Ho should receive a copy of the circumstantial letter, the formal 
charge, and a list of the witnesses for the prosecution at least 
twenty-four hours before tho trial. Any witnesses he may desire 
to call are summoned by tho judgo>advocate, and he is entitled to 
obtain any person or persons to assist him in the conduct of his 
case (s). A person so assisting may advise on all poiuis, but requires 
tho permission of the president to examine or cross-examine 
witnesses. He may not, however» eiamiue the priboner, nor may 
he address the court (0» tliough in practice bo prepares a written 
defence for the accus^ and reads it to the court. 

23. The prisoner, who is in the custody of a |)rovost*marsiial(a), 
has an opportunity of objecting to any {wrticular member of the 
court or generally to its constitution, and any objection is decided 
by the votes of the court (^). » 

The members of tlio court and tho judge-advocate having taken 
the prescribed oaths (c), the trial is begun bv tbs reading Of the 
oliurgeand the circumstaiilial letter by Ine judge-advocate (a). The 
prisoner is not obliged to plead, and a plea of guilty involves the 
admission of the material accuracy of tho civcumstautial letter. It 
is then only open to the prisoner to make a statement in mitigation 
of punishmout, and to cm! evidence as to character before the court 
del liberates on its sonteoce (c). 

Jn the absence of a plea of guilty the case for the prosecu¬ 
tion begins at once by tbe calling of witnoasos in support of the 
charge. Ordinary criminal procedure is followed, except that 
witnesses cannot be present without the president's tiermission, 
and that both tbe proseeuter and any member of the court are 
competent witnesses. The examination must bo on oath, and oral, 
and, except in one case, iu the presence of the court (/). 

AVlien tbe case for the prosecution is closed time may be allowed 
the prisoner for tho preparation of his defence, tbe court adjourning 

(r) Kinfi'A Kegulations, art. 6S4. 

(ar) See ^avaf Dj«cipUue Act (20 & 00 Viet. c. 109), a. 66; Klog's 
Kegulationa, arts. 661, 666, 669; titles BaRRiSTSas, Vol. II., p. 876; 
EviDEKCE, Vol. XllL, pp. 686.686, note (r). As to exemption of witiieaaci 
from arrest, see title ^^naturrs Bailipfs, p. SIS, poif. 

(0 King's Kegtdatione, art. 074. 

(o) Ibid., art. 664 (2). 

(8) Naval DUcipUne Act (29 & 30 Viet. e. 100), a. 62; King's Regulatioxia, 
art. 672. 

(c) Naval Disuipliae Act <29 30 Viui. c. 109), m. 63, 64; and MS 

note (a), p. 1), ante. 

(d) aing's Hegulationa, art. 678. 

(a) Ibid., art. 676. * 

(/) King's Kegttlatioos, artd. 6S1—684. Where any witnaas ii uaablu 
through a^knoKi to attend, the court must adjourn and his evidence be 
taken on oatli before a magistrate or coonael in tbs preeeikce of the judgw* 
advocate, the prisoner, bis advisor, and the proseoutor (fhid., art. 68S). 

The gluing of false evidence before a oourt martial la periury (Natal 
* Discipline Aoi <29d;80 Viot. o. 109), t. 67, as amended hj tho rerjury Aoi, 
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Bnr. 4 . if Decenary ( 9 ). Id it be rnoBt be granted considerable 

IHscipUne. Utitu^ It may be either oral or 10 vriting. lo the latter ease» it 
is read to the court either b; bimselfp his friondp or b; the judge* 
advocate. When the prisoner is read; and the court reassembled, 
if the prisoner is the only witnw for the defence, his evidence is 
then taken. It is follow^ iminediately by his statement in defence. 
If the prisoner does not desire to give evidence, or if there are 
ivitnoBses other than himself, he must make his statement 
iminediately on the opening of his case (h)* 

After the conclusion of the evidence for the defence the prisoner, 
with the consent of the court, may deal with discrepanoies between 
his own evidence or bis own statement in defence and the evidence 
of bis witnesses and comment on new facts elicited (A). 

Kiading. 34. At the cloec of the evidence the prisoner is removed, and with 
the assistance of the judge-advocate the court arrives at its finding( 1 ). 

The decision of the court in all matters, except as to sentence of 
death, goes by the majority (A); but the finding must be signed by 
every member of the court (t). 

It is competent for the court (a) to find the intent with which an 
offence wab committed where intent is of the essence of the charge, 
and ^eintAnt found is less grave than the intent charged ( 0 ; (b)in 
certain cases to find a prisoner gnilty of a lesser ofTonce of the same 
class on a charge of a greater (la); (c) to find that the prisoner 
is iD 8 ane(f(); or (d) to record a verdict of honourable acquittal 
where the charge ^ected personal honour ( 0 ). 

On the reopening ofHbe court the prisoner is brought in and the 
finding read to him and, on a verdict of guilty, specific evidence as to 
the character of the prisoner may be adduced before sentence(p). 

8«fitence. 36. The court is again cleared and the punishment agreed upon. 

The sentence drawn up by the ]udge*advocate is signed by every 
member 0 ! the court, the prisoner is once more brought in, sentenuo 
pronounced, and the court dissolved. The finding and sentence 
mast be reported straightway to the coniinander*in-chief or the 
senior officer, and the miuutes of the whole proceedings transmitted 
to tbs Admiralty (^). 

ISn (1^2 Geo. S, c. 6)); see title Crihikal Law aki> Pjcocedukb, 
Vol. IX., pp. 290. 331, 490—497. 

A court-martial has power to pueUh naval witpofteos summarily with 
imprisonment for non*atteudaace, pievarication, or contempt of court 
(Naval Diaeipline Act (29 & 30 ITict. 0 . 109), s. 66] ,* King's Itegulations, 
art. 685. Q(i<sre, whether it baa an inherent power to commit for contempt. 

There are ipccial rules as to evidence to be adduced in certain specif 
cases, €.q., loss, strandiug, or hotarding of one of Hia Majesty's ships 
(King's Rceulatioos. arts. 688. 687a). 

(s) Ihid., am. 658, 688a, 860. 

(A) Ihid, 

{i) Ibid., art. 692. 

(Jr) Ibid., art. 691 ; sec, as to aeuteuce of death, p. 15, pv$l. 

(J) Naval Discipline Act (29 30 Vifct. c. 109), s. 47. 

(•) Ibid., a. 48. 

(a) Ibid., s. 88. 

( 0 ) King's Regulations, art. 092, note 3. 

(p) Ibid., aru. 898, 694. 

^ Bs|ulaUoAa, arts. 698, 896: Naval DisolpUne Act (29 k 30 
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26< In some cases for a spCKific offeuoe the puniahment pre¬ 
scribed is peremptory, and admits of neither alteration nor diminn* 
tion(r). in others the punishment proscribed necseaarily involves 
lesser consequences ($). In one ease panishment is left entirely to 
the discretion of the eonrt(0* 

In most cases the addition to the prescribed punishment of 
the words **or such other punishment as is hereafter mentioned 
gives a court-martial or an ofReer exercising his summary powers 
a wide discretion in the imposition of punishment; bat this 
discretion is eonlioed to imposing punishments of a degree inferior 
to the one specified. In ttie case of any offence not punishable 
with death or penal servitude, unless otherwise expressly provided, 
the offonder may be proceedeii against and punished according to 
the laws and customs in such cases used at sea (a). 

27. The following are the punishments which may be inflicted 
under the naval penal code, arranged in order of gravity (6), 
and the Admiralty has power to suspend, annul, or modify any 
sentence except a sentence of death, which can only be remitted 
by His Majesty, But no modification by the Admii^ltv may 
increase the punishment involved in any sentence, either m 
its de^ee or in its duration (c), 

(1) I>eath may be inflicted under the naval penal code in coses 
of murder (/f), of acting ns a spy for the enemy (e), of treachery, 
cowardice, mutiny, or desertion to the enemy (/), and of burning 
any dockyard, magnxine, building, stores, vessels, or any similar 
property, not belonging to an enemy, pirate, or rebel (^). 

Judgment of death can only be pas^ with the concurrence of a 
two-t)urds majority, or if the officers present do not exceed five, 
with the concurrence of four of them. A sentence of death can 
only 1)6remitted by His Majesty,and, except incases of mutiny, can 
only be carried out after confirmation by the Admiralty, or, on a 
foreign station, by the Commander-in-Chief (h)* 


(r) Cowardice or traitorous conduct or muder involves a Mnieoce o( 
death (iiid., as. 2, 9. 5, 45); scandalous or fraudulent conduct or cruelty, 
on the part of an officer involvee a sentence of dismissal, vite diwsco, 
from the service i coodaot ** anbecoaung the obameter of an officer'* 
iuvolvos diamissal without disgrace s. 2$). 

(f) Ibid., a. 63 (5). (6), (10). Such pnniihmente are penal seiTitude, 
dUmUsal with disgraM, and imprisonment. For their lessor consequences, 
SCO p. LC, oost 

(() 2.S., for stirring up any distnrbaooe: see Naval Discipline Aot(22 & 30 
Viot. 0 . 109), s. 37. 

(a) Ibid., ss. 44, 45. 

(b) Ibid., a 52. 

(o) Ibid., s. 53 (1). 

S ) Ibid., a 45; see note (r), sapm. 

) Naval Disolpliue Act (89 4e 30 Vlot e. 109), a. 6. 

(/) Ibid., as. 2-^13, 16, 19; sec hote (r), supra. 

(V) Naval Discipline Aot (29 5i 30 Viot c. 109). s. 34. As to oflenoes In 
oonnesion with ships, doohyaidi. and naval and military stores, apart from 
ths Naval Disoipbne Act (29 & 80 Viot c. 109), see tito CoKBTtTUTlovAL 
Law, Vol. Vt., p. 357; CBinniAL Law avd Paocanun, VoL IX., pp. 277- 
284, note («). 3m. note (w), 409. 778. 
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(2) Tbe punifiliment next in ^verity id peoAl aarritude. 
only be awarded by a oourt'iQartial(t); it may be far life^ bat 
caanot be lor lesa than three yoar 8 (ji;X and in all cases it inTolree 
dismissal from the service with disgrace ( 1 ). 

A sentence of penal servitude by court-martial carries with it all 
the consequences of a similar sentence under the ordinary law. It 
runs from the day of sentence, and the order of the Admiralty or 
the warrant of the Commander-In-Chief, or of the olhcer who ordered 
tbe court-martial, is a sufficient warrant for tbe transfer of the 
prisoner to tbe prison to undergo his sentence (m). 

(2) Dismissal from the service with disgrace (n). This involves 
in all cases a forfeiture of all pay, head money, bounty, 
salvage, prise money, allowances, annuities, pensions, gratuities, 
medals and decorations earned by or granted to the offender and an 
incapacity again in any way to 6 cn*e His Hajesty(o). 

(4) Imprisonment (p) may not exceed two years ( 9 ), or, i{ 
inflicted summarily, throe months(r). Under the provisions of 
the naval penal c^e it may include a period 0 ! solitary con tin e- 
ment(rf), pr of hard labour (bX or both, in addition to corporal 
puDishineot(e). It involves disrating in tbe ease of a petty officer 
and Inaction to the ranks ip the ease of a non-comniissioned officer 
of Marines, and the stoppage of all wages and i>ay(</). 

Corporal punishment (a), which is restricted to foriy-eigbt 
lashes, can never be inflict^ on an officer, or, except in cases of 
mutiny, on a petty or non-commissioned officer; it cannot be 
inflicted without an fhquiry by one or more officers under the 
direction of the commanding officer (/). 

A term of imprisonment runs from the day of sentence (/;), unless 
( 1 ) the offender is already serving a sentence by a court-martial for 
a former offence, and the court directs the latter sentence to run 
from the completion of tbe former, or ( 2 ) the ship is at sea or off a 
place where there is no proper prison or detejition quarters. In this 
case the term runs from the date of arrival at a suitable place 
subject to deduction of anytime spent in confinoment (/<). 

(t) Navel DiflcipliAe Act (SO As SO Viet. c. 109), s. S6 (2). 

{k) Penal Servitude Act, 1891 (64 & 66 Viet. c. 00), s. 2. 

(1) Naval DiflcipUae Act (29 SO Viet. c. 109), s. 63 (4), (6); and see 
ibid., c. 73. 

(«) /6td., «. 70, 74(1). 

(a) Ibid., I. 62 (3). 

(c) Ibid., a. 63 (6); and see tbe King's Kegulatioos, art. 696a. 

(p) Naval DWpifaie Act (29 & SO Viet. e. 109), s. 62 (4). 

(^ iM., 8. 63 (7); whether under a eingle seDtenoe or under eentencea 
by oifforeut courts-martial made to nm consecutively (iMd., s. 73). 

(r) Ibid., a 66 (2). 

(а) Ibid., B. 63 (S). But this power is now, by the King's Begulations, 
art e96a (ii.). directed not to be exercised. 

(б) Naval Dbcipline Act (29 6t SO VioL c. 209), «. 63 (9). 

(e) TheinflletioD of oorp<^ punUlment is at presdot suspended (King's 
R^ations, arts. 6960 (a). 746, 763). ^ 

(d) Naval Discipliiia Act (29 6s SO Viot e. 109), a 68 (10). 

g ibid., a 62 U). 

) Ibid., a 63111) i but see note (s), sapna 
Naval DisolMDeAot(29 A soviet. 0 . 1^), a 74(1); amended by the 
N aval Disdplme Act, 1909 (9 £dw.7»o. 41); this miles also to detention. 

(61 Naval DiscipiiDe Aet (99 A SO Viot. a 109), as. 78,74 (2); this* 
applied also to deteotiom 
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A sentence of imprisonment reqmres an order from the 
Admiralty or tlio Gommander-in-Cbidf or the officer ordering 
the court*martial, or the commanding ofBcer if the sentence was 
imposed by him, before it is carried into execntion (a ); and any 
time spent in naval custody is reckoned towards its term (frX 

(5) Detention (c) in buildings or vessels set apart as deten* 
tion quarters for a term not exceeding two years. No officer is 
subject to detention (d). A sentence of less than fourteen days 
does not, but a longer sentence does, necessarily involve a stoppage 
of wages or j)ay (c). The term of detention is calcnlated in the 
same way and the requirements as to confirmation of the sentence 
are the same as in the case of imprisonment (/). 

(G) Dismissal from His Majesty’s service (g), 

(7) Forfeiture of seniority as an officer (h). 

(8) Dismissal from tlie ship to which the offender belongs (i). 

(!>) fJevere reprimand, or reprimand (j). 

(10) Disrating a subordinate or petty officer (k). 

(11) Forfeiture of pay, allowances, pensions, gratuities and 
decorations (/)• 

(12) Minor jHiniHlimonU customary hi tho Navy(»i). * 

2S. No provision jh made in the naval penal code for appeals 
either on the law or on the facie from the findings of naval 
courts^martial. In practice tho minutes of all courts-martial in 
which the accused does not plead guilty are referred to the Judge- 
Advocate of tlie Fleet for his repoti. On report the Admiralty 
acts AS it may be advised. 

It is submitted, however, that there is an inherent right of 
appeal to tho Crown (m). 


(o) XAval Discipline Act (39 ^ SO Viot. c. 100), a. 74 (3); iliis applies 
rUo to detention. 

(6) Ibid., I. 79: this applies also to detention. 

(c) First introduced by Naval DiscipHns Act, 1009 (9 Kdw. 7, o. 41), 
which was passed to prevont persons found guilty of offences sgrinst 
discipline and not dismissed from tbe serviee from oeiog siibjeot to tho 
stigma attaching to imprisonment. 

id) Naval Discipline Act (29 dc 30 Viet e. 109), s. 53 (11). as 
amended by the Karal Discipline Act, 1909 (9 Edw. 7, c. 41). 

(s) Naval DiscipUoo Act (29 d: 30 Viet. o. 109), a 03 (10). Imprison¬ 
ment or detention for more thnn fourteen days involves also tho forfeiture of 
good conduct medal and deprivation of badges, and, in the ease of a petty 
officer or leading seaman, disrating to a grade below that of a leading 
seaman (King’s Regulations, art. 707). 

(/) See p. Id, ante, and the text, tupra. 

( 0 ) Naval Discipline Act (29 A; 30 Vict. o. 109], s. 52 (5). 

(A) Ibid,; King^s Rogutations, art 695. 

(*) Naval Discipline Act (29 & 30 Viet o. 109), s. 52 (7); King's 
RcgulAtinnii. art 6D5a. 

(j) Naval Discipline Act (29 A: 30 Vict. 109], s. 52 (6). 

(k) J&td., s. 52 (0). 

(l) I5id., s. 52(10). « 

(m) /M., s. 52(11). 

(a) In the ease of Admiral Byug, in 1755, the Lords of the Admiral^, 
having beira potitionod for a review of the sentence, uresented a memorial 
to the King praying " that the opjwn of the jnegOs might be taken, 
whether the sentence was legal*’ The matter was referred to the fudges 
«and their report communicated to the Admiralty by Order in Council; see 
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The quesiiou of jurisdiction ine>*» in many c&8e8» bo tested by an 
action for false impriBODment(o), or by application for a writ of hal>ea$ 
corjntt (p); bot it is submitted that no prohibition lies to a naval court* 
martial, for it ceases to eziet as soon m sentence is pronounced (^). 

No instance exists of a writ of certiorari being granted to bnng 
up the sentence of a naval court*mattial(f*). 

29. The Admiralty has power to set apart buildings or vesnela 
as naval prisons or naval detention quarters, and to exercise in 
their regara iKwers similar to those possessed by a Secretary of 
State over military prisons and detention barracks («). 

A naval offender sentenced to penal servitude ie removed to an 
ordinary convict prison (/). 

A term of imprisonment may, however, be served either in a naval 
or military prison, or in naval detention quarters or in a common gaol 
or house of correction, according as the punishing authority directs, 
or as the Admiralty or Commander-in-Chief or senior officer on a 
foreign station from ttiae to time appoints (o). 

A person sentenced to detention, on tbo other hand, must undergo 
his punishment either in detention quarters or in detention 
barracks (b). 

Within these limits the place of confinement may I)e varied from 
time to time by order in writing of the Admiralty or the Commundor- 
in*Chiet (c). The expense of any naval offender's confinement in or 
removal from any non*naval prison is met by an allowanco from 
the Admiralty (d). 

A persrjn undergoing imprisonment or detontion may be 
discliargcd by an order in writing by tiie Admiralty or Commander* 
in-Chief on a foreign station, and, if the punishment was imposed 


Dclafcns, KsTal CourU-Marliid, ISOS, pp. ZOO tt where the author's 
opinion is added that appeals ** may certainly be luado on subjects of lets 
iQonieut.*’ 

(ol Compaq 8%thn v. JohatCons (K87), 1 Term Rep. 490, 784,11. L. As 
to the relation of the ordinary oouits to naval jurisdiotion, see title 
CmuiiNAL Law and Procbdusk, VoI. IX.. p. 271, snd, generally, pp. 89 
et $€a., poet; see also p. 11, anU. 

<p) Compare v. Cuming, parte Hall (1887), 19 Q. B. D. 13 ; Hear* 
eon T. CA«rvf(tQ, 11802] 2 Q. J). 144, C. A. As to the writ of habeas corpus, 
s«e title Crown rRACTicis, Vol. X., pp. 39 et scq. 

(9) Be Poe (1833), 5 B. & Ad. 681. Aa to prohibition, see title Crown 
Practice Voi. X., p. 141 et »eq. 

(r) It is submitied, however, that if the effect of the sontence is not to 
deprive him of any civil rights, no saeb writ can bo granted (Be ilaneergh 
(ImI), 1 B. 6( S* 400), entirely apart from the question ivlietber there is 
anyone to whom the writ could be directed; see the text, eupra. As to 
eeriiomri, see title Crown Practice, YoK X., pp. 1.55 et eeg. 

(s) Naval Discipline Act (20 ds 30 Viet. c. 109), s. 81 (1), (2), as 
amended by the Naval DiecipUne Act, 1009 (9 £dw. 7* c. 41) ; nee RMn- 
-iations Cor Naval Prisons, Stat. R. 4c 0. Kev!. Vo). IX., Navy, p. U. ^or 
the powers of the Secretary of State, see Army Aot, a. 133. As to the 
Army Act, sec nolo ($], p. SU, poeU^ As to prisons geuerallj, see title 
Prisons, VoI. XXIIl.. pp. 229 al W ^ 

(1) Kaval Discipline Act {20 U 30 Viet. c. 100), s. 70. 

! a) Ibid., I. 74 

6} Naval Disdpime Aot 1000 (9 Sdw. 7, o. 41), s. 1 (2). 
aj Naval Diiciplme Act (29 4 30 ^et c. 100), s. 73. 
d) 73M., 88-72; 76. 
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bia oonunandiiig officer, bj en order of tbst officer. Bj a 
sHniiar order he can be brought up either as a prisoner or witness 
before a court •martial (e). 

Heavy penalties are imposed for aiding an escape, or on attempt 
to escape, by persons undergoing imprisonment or detention, 
for breaches of prison regulations, and for defaults by gaolers and 
keepers of prisons in their duties ( f)* 

Sect G.-^hnjirentmcut. , 

30. The practice of compeltinc persons by force into the 
naval (^) service of the realm is called ** impressment (h). Justifiable 
only on grounds of public necessity, the power to impress, though 
now in abeyance (i). ts part of the prerogative of the Crown (k). It 
is support^ by the continued usage of centuries (0i by express 
imlicial opinions (m), and by the implied sanction of numerous 
statutes and repealed decisions (»)• 


(e) Naval DUcipbae Act (^9 C; 30 Viet, l09). s. 78. 

(/) Jhid., u. 82, 83. 

(c) The Crown exorcised formerly a very wide power in coiuj^Uiag 
sssfstauce in tho defence of therealni. Astocompuleoij ihiUtarrMrvice, see 
p. 38, port. The practice of improMmeot anciently extended to ships as 
well as meu i ace iuatancM quoted iu judgment in B. v. Bnad/oot 1)743), 
IS State Tr. 1323: I^aird Clowes. Uwtorv of tbf Uovol Navy, Vol. !.» 




18. 112, 1)4. US, 140; Maitland, CoastitotioDu Ulstory, p. 2S0. 
Nor was compulsory service coniiued to the neoesaitios of the ddence of 
the realm; see Barriiigtoii. Observatioue on Statutee. Sid ed., p. 302. 
uotc (u), where is sot out a writ of Henry VI. for the Ukiog of siorag* 

(A) The word **iiQprsssmei«t origioally connoted no idea of phy^maJ 
compulsion. Press money was given both to soldjen and to saiiors on 
voluntary enlistioeut as ibo earnest of their contract to serve. It was 
tho ^'King's Shilling*': see Maitland, f^nstitulioiia] History, p. 401; 
1 Hale, P. C. 677 : UaxTingtoD, Observations on Statutes, 3rd ed., pp. 200 
€ttfq.: and Oxford English Dictioaory, ** Impress." Pepys seems to have 
considered the giving of ureas money osseutial to the validity of a forcible 
taking (Diary, 1666, 30th June, 1st July, Snd July ; 1667,27th February, 
22nd August). 

(i) The Boyal Com mission on Manning of the Navy. 1859, p. si., declared 
it to be impraoticable. The Crimeui war was the first importut war In 
which it^resamont was not employed. 

(k) 1 111. Com. 410: Post. 154; Broom, Constitution a 1 Law. 7th od., 
pp. 112, 113; as to its usage in modern times, seo note {%), 

(l) Sm the instancee quoted in /?. v. Bwtd/oct, »upf<t . and Laird Clowes, 
History of the Eoyai Nary, Vol. L, pp. 19, 112, il4, US, 146; and see 
also Maitland, Constitutional History, p. 280; Stubbs, Coastitntional 
History, Vo). 11., p. 313; May, Constitutional Histo^, Vol. 11., p. 273. 

(m) B. V. Broaa/ooi, ^upm: B, v. Tubbs (1776). 2 Cowp. 512. 

(w) The legality of impressment is necesaarOy implied in all cases and 
statntea quoted iu tho notes to p. 20 , po^t; and see B, v. PkilUps 
(1773), 2 cowp. 330; OoJdtfoain*i Cate (1778), 2 Wni. Bl» 1207; Nopisr 
V. BrowUng (1781), 16 Mor. Diet. MIO; Chalmen v. ^apisr (1732), 16 
Mor. Diet. 6612; Ex patie Dryden (1793), 5 Term Kep. 417; Ex parte 
CaUiU (1768), 7 Term Bep. 673; Es poHe Brtfele (1805), 3 East, 233; 
Eleweier v. Boyle (1808). i Camp. 187; Poyws and Tkarevgkgood^e Caee 
(1813, 1 M. 4s S. 223; CkaloeoR^’s Cos# (1811), 13 East. 550, n.; and 
note (e), p. 20, poet .* son also tho following statutes: state. (1378) 2 Rio. 2, 
stat. 1, 0 . 4 ; (1555) 2 Js 3 Phil. 4s Mar. e. 16; (1696) 7 4s 8 WUL 3, 0 . 21; 
(1607) 6 4: 0 WiU. 3, «. 23; (1705) 4 4s 5 Anne. c. 6 (aU repealed). 
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8 t The power o! unpresBzneat extends at oominon law over all 
persons of a seafaring coaracterp whether employed on the sea or on 
navigable rivers (o). 

From the generd liability of all persons witliin this description a 
salt-water ferryman alone is oicopted at common law (p). tilatu- 
tory exemptions were, however, freqaent. Created, most of them, 
in the interests of certain special trades (q), and ausponded in 
times of emergency (r), these exemptions are now almost wholly 
swept away; bnt the Admiralty is still bound to issuo protections 
to all persons* under eighteen or over fifty-five years of age (t); to 
foreigners serving in merchant ships or privateers; to every i>erson 
using the sea for two years from his first going to sea; to appren¬ 
tices to the sea service for three years if they have not before used 
the sea (s); and to persons who have sorred lo the Itoyal Navy, for 
two years if di8chatge<l by the Admiralty, for one year if discharged 
at their request ((). 

32. Ixupressiueut is carried out under warrant from the 
Admiralty grounded on an Order by the King in Council (a). 
The terms of the warrant must be strictly adheL*6<l to, and any 


(ob 1 Cost, P. V. 307 } It. V. nnxid/ocl (1743). 18 HUUi Tr. 1333 ; R. v. 

(1770), 3 Cowp. 312. 519; Ez mH# tioftly (1801), 1 l^sst. 466. 
TbU seaftriug obaracter sttMbcs to a ship's carpenter (A'x wtrie hoqgin 
(1611), 13 East, 640), but not to mere ebipwrighta v. yopisr(1780), 
10 Mot. Diet. 0607). It it cllaoeablo by a oonA fide retiromeut from tbo 
soaiiTatb v. W^Uie (1610), 16 Pac. Coli. 608), but not bj iHe sole set of 
being bound apprentice to a trade on land (TurntjcU v. //oms (1703), 
16 Uor. Diet. 6612). It doos not atUoh, by au UDComplirDontory exception, 
to gentlemen yscbtenieo (fS. v. Tubbn, vapre). A* to the liability of 
seafaring men in public employtnent to be employed in limes of emergency, 
see p. 28 , petf. 

(p) Ipiwiek {InkabiUiMit) r. Ffowne (1561), 5av. 14, Kx. Cb.; compare 
Sxj>aii4 For (1763), 3 Term Rep. 276, where Hulles, J., at p. 277,spoaicB 
of ferrymen ^ncrally as exempt. Semite, tlue is wrong. 8ce >Uso title 
Fburies, VoI. XIV., p. 3G6, note (J), Tbero is no exemption altacbing to 
Lord Mayor*s Watcnneii (R. r. xubSs, $tipra), to freemen or iivorytnon 
{R. ▼. YoiMg (1806), 0 East, 466), to freeholders (R. v. Douglas (1804), 
6 East, 477), or to a person serving as bead borough (A> parte Fox, 

ea p fW). 

(g) A.g.. the Greenland trade was privileged by stats. (1702) I Anne, 
0 . 10; (1771) a Geo. 3, c. 38; (1780) 26 Geo. 3, o. 41; (1792)32 000. 3, 
c. 22; (1601-2) 42 Goo. 3, o. 22; the fisbing industry by stat. (13C2-3) 
6 Elis. c. 6 (repealed), the Fish Carriago Act, 1762 (2 Geo. 3, o. 15), ami 
the flea Fisheries (Bootlanil] Act, 1810 (60 Geo. 3, c. 108); the sugar trade 
by stat. (1746) 19 Geo. 2, o. 30 (repealed); insurance oMees* watermen by 
the Fires Prereotlon (Metropolis) Act, 1774 (14 Geo. 3, c. 78), s. 82; the 
coal trade by stat. (1696) 6 ds 7 Will. 3, e. 16, s. 19 (repealed). For other 
exernptiona, see stats. (1703) 2 & 3 Anue, c. 6; (1706-7) 6 Anue, o. 64; 
(1710) 0 Arae, c. 16, s. 64; (1786) 26 Geo. 3, c. io, s. 26 (all repealed). 

(r) Stabs. (1776.9) 19 Geo. 8. e. 76; (1707-8) 38 Coo. 3, o. 46 (both 
repeisled). 

(s) Exemption from ImpreMment Act, 1739 (13 Geo. 2, o. 17), S. 2. 

(0 Kaval EnliatineDt Act, 1836 (3 & 6 Will 4. o. 24). S. 2. 

(•) Prhadcrfsst, Navy I«w, 1852f pp. 90 et eeq. Since the offloe of 
Loid High Admiral was put into eommissioo, no powet of impressment has 
been inanted in Che patents of the Board. 8eo forms of warr^ts in R^r. 
B roo 4/ aci, tnpra; thi parU So/Uy, $upm; Prondergast, Navy Iaw. 
1662, p. 121; and see fiorimiles of passes against impressment, Laird 
Clowes, History of the Royal Navy, Vol. If., pp. 286, 237. 
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irregulftrib; renders an attempted seiaure an lawful and reBiitance 
thereto justifiable (6). 

The method of obtaining release after an nnlawfol impressment 
is by means of the writ of habea4 corpus (e). 


Part II—Reserve Naval Forces. 

SscT. 1 .—lioyal Naval Urge ire. 

33. Tho Admiralty was authorised in 1850 (<f> to raise and 
maintain and train a body of yolnnteers drawn from, seamen (o) 
within or without the British Islands(/) as a rcsoiwe for the 
regular naval forces in time of emergency. There is no restriction 
on the size of the force so raised (f^), now known as the Royal 
Naval Reserve (fc). 

Bower is given to the Admiralty to make regulations as to the 
maunor in which volunteers are entered to serve, the payment 
in coDsiderution of entry, and as to service generally (>). 

ib) B. r. Brondfoci (1743). IS State Tr. 1333; 1 Kaet. R C. 303.313^ Foet 
313; H. V. ir«6i (1747). 1 Wm. Bl. 10; B. v. Bertbukk 0719), IDoug. 
(K. B.) 207. As to the uao of force ia the elocution of or in resutanoe to a 
warrant, sue title CamniAf. Law akd Procedcub. VoL IX., pp. 574, 560. 

(o) iico title Ckowk Piuctice. VoI. X., p. 10. note (h); B. v. Kii*$ 

(1704). Comb. 245 ; A'x parte Fox (1703). 5 Tenu Hep. 275; Bx varte Groeoi 
(1825). 5 Dow. & Ut. (k. b.) OIU; Ez parU Barruon (1305). 2 Smith, 
K. ». 4(16. 

(J) Royal Naval Reserve (Volunteer) Act, 1850 (22 & 23 Viot.o. 40),a 1. 
ThU Act U. in the main, a re-enaotuient of the Naval Volanteera Act, 1653 
(10 46 17 Viol, ti 73). authorising the rahing of a volunteer force to be 
known as the Royal Naval (Joast Yoluntoere. and ia the principal Statute for 
all the divisions of the naval reservea. The first mention of a naval reservo 
force um 1600 ;aeo Laird Olowce.KUtoty of tho Royal Navy. Vol. 11., p. 237. 
Under the Naval Volunteers Act, 1353 (10 6t 17 Viet. c. 13). a volunteer 
force of uot more thau ton thousand men, to be called the Royal Naval 
Coast Voinntcors, was authorised (ikid., a. 1). No force raised under this 
power exiata. A eooet rolnnt«er was not while training to be sent more 
Uian fifty leagues from the United Kingdoni. was to bo colled into actual 
aorvico only in cose o f ij n m inent d anger or great emergency, and wai t o serve 
when BO c^led out for one year only, extendible to two by Royal ProeU* 
uiaiion. While a volunteer be woe protected from service in the Navy, 
except when collod out in national eiw^rgeDcy, bnt was not eligible for 
adinissioo to Crccnwkh Hospital. Rogulationa made under the Act by the 
Admiralty must be laid before both ifouscs of Parliament (ibrVI., sa. 8—5, 
8, 11). See also p. 2li, post. 

(e) “ Or others specially suitable (Royal Naval Reserve (Volunteer) 
Act, 1659 (22 & 23 vict. c. 40). s. 1). As to the liability of setJaring meu 
in public departments to servlco in times of emergency, see p. 25, port. 

m But not outexdo the BriUsh Talands, unless bo is a Brituh eubjoet 
(Royal Kavol Reserve Volunteer Act, 1896 (59 & 60 VicL c. ^), a 1(1); 
Royal Naval Reserve Act, 1902 (2 Edw. 7, e. 5), s. 1). 

( 0 ) Naval Fore^ Act, 1903 (3 Kdw. 7, o. 6), s. 5, repealing restrictions 
imposed by the Royal Naval Reeerfc (Voluot^) Act, 1659 (22 4k 23 Vict 
0 .40), s. 1, and the Naval Reserve Act, 1600 (63 4e 54 Viet e. 62).a I (l)(h). 

(k) The title given by the Act was the Royal Naval Volunteers (Royal 
Naval Reserve (Volunteer) Act, 1659 (22 U 28 Viet o. 40), a 1). The Royal 
Naval Reserve comprieee also tho Royal Fleet Reserve; see p. 2$. post. 

(0 Royal Naval Reserve (VolunUwr) Act, 1659 (22 A 23 Vict. c. 40), 
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All the lawB aod custoisB relating to the government of the 
ii%rf are applicable in like manner to volonteera, and officers 
having command over them, while training or on actual service (ft), 
as well Ad to pensiouers calM out for actual service (I). Volunteers 
while training or on aeinal service are in the same position as 
regards billeting as the Royal Marines (m). 

84. The volunteer enters for five years (n), but may be dis- 
charged at any time (o). His service entitles him to certain civil 
exemptions, and the privilege of ell Ability, under Admiralty vegula* 
lions, for admission to Greenwich Hospital (p). 

35. Training and instruction, which may be on board ship or 
on shore, must not extend over more than twenty-eight days in any 
one year(^); and during these periods the volunteer is victuallod 
in the same manner as seamen of the fleet, or, where trained on 
shore and not victualled, receives a money allowanco in lieu of 
provisions (r). 

86 . The volunteers may be called into actual service, under 
Admiralty directions, '*on such occasions as His Majesty shall 
deem fit.'** The occasion must be comroumcated to Parliament, or, if 
Parliament be not sitting, declared in Council and proclaimed (s). 
^Vheit 80 culled out they are liable to servo on board ship or ashore 
for three years, and this period may on emergency be extended by 
Boyal Proclamation to five years, at extra pay for any seivice 
l>eyond iliree years (/). 

37. While on actual service, whether ashore or ad oat, they 
are in the same position us regards pay, allotment of wages, remit¬ 
tances, and other prorisions relating to pay, as men of their 
respective ratings in the Royal Navy(u). 

uilh the consent of the Treasury jieusions may be granted 
under Admiralty regulations, but when confened may lie paid to 
the pensioner himself only (a). In time of emergency these 
peusiooers may be required to serve iu the Navy for so long ae the 
emergency continues, and while so serving receive, besides their 
pensions, the pay and allowances of men of their ratings in the 
Royal Navy ( 6 ). 

•a. 9; 13; see Royal Naval ReBorve (Men) Rcgulatiuus, 1910, amended, 
1012 . 

(1;) Royal Naval Reserve (Volunteer) Aol, 1859 (22 23 Viet. c. 40), 

s. 15. 

(l) Ibid., 8. 12. 

(m) Ibid., 8. 8; SCO note (m). p. 54, pout. For billeting, generally, see 
pp. 53 ti 9tq., post. 

(m) Itoyju Naval Reserve (Volunteer) Act, 1850 (22 ^ 23 Vict. c. 40), 
s. 2. As to making a false *.tat6mQDC on entry, see p. 9, anti. 

(o) Royal Kavol Beservo (Volunteer) Act, 1860 (SO & 23 Viet. c. 40), e. 14. 

(p) IbH., s. 7. 

(o) itui, R. 3. 

(r) Ibid,, B. 5. 

(a) 8. 4; Naval RcRorve (MoBiUsation) Act, 1900 (03 & 04 Vict. 

€. 17), 8. 1. 

(i) Royal Naval Reserve (Voluoteer) Act, 1850 (22 A 23 Viot. o. 40), s. 5. 

iu) Ibid., is. 6, 15 s 88 to extra pay on aervico, see the ti*xt. $upn, 

fa) Royal Naval Reserve (Volunteer) Act, 1859 (22A23 Vict.o. 40), 1 .10. 

(5) Ibid., s. 11. This liability ezteoda to persons holding dofonred 
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36. ShippiDg mHBieTB acting under the Merchant Shipping Aet^ 
1864 (c)» haye power to call for infonnation oonceming reserve 
men from maetere and other persone on Britieh merchant ehips, 
and are bound, under penalty, to give euch information and other 
aeeistance as the Admiralty or Bo^ of Trade requires (d). 

89. Any person enrolled as a volunteer o! the Boyal Naval Reserve, 
in this section referred to as a volunteer/' who enlists in ^e 
Regular Forces or the Militia or the R^^al Naval Coast Volunteers, 
or any person enrolled in the Militia or Iielonging to the Royal 
Naval Coast Volonteers who enters as a volunteer, commits an 
offence punishable with six months* imprisonment. The enlistment 
and entering respectively are null and void, and anyone enlisting or 
entering as a volunteer in such circumstances is liable io a fine (e), 

A volunteer or a pensioner not appearing when required for 
actual service may be appreliended and punish^ as a deserter from 
the Royal Navy(/). 

A volunteer not api>earing for or improperly afterwards absenting 
hiinsoU from tmining utter proper notice given is liable to a penalty 
not exceeding £20 and any person inducing a volunteer to 
absent himself, or knowingly harbouring or employing a volunteer 
absenting himself from duty, is liable to a penalty not exceeding 

TenaUies are also imposed on the buying or selling of volunteers* 
arms, uccoutroments, ammunition, slops or necessaries; and 
provision is made for a search warrant to issue on suspicion, 
supported by oath, of unlawful possession thereof (i). 

Vrovision is made for the euforcement of these penalties by 
summary procedure, and for their apportionmeot where an informer 
is concerned (A;). 

Sscr. 2 .—lioyal Fleet Ft sene. 


Baer. 1. 

Bm) 

Naval 

Reserve, 

iatomatlon 

M 

lIMfi* 

Offerees. 

Wrongful 

enllMent 


Fnllun to 
Appeer for 
torvlon or 
tfftl&lOg. 


Sals of nriu 
etc. 


Enforctmeni 

of peoAirin. 


40* A new division of the Royal Naval Reserve was authorised in Who nsj, 
1900(2), which received in 1003 the name Royal Fleet Reserve** (in). 

It is restricted to persons enlisted in the Royal Navy or Royal 
Bklariuos on and after the Bth August, 1900, and bolding pensions 

pension cortiflestes or ticksts (Royal Naval Reserve Vclnuteer Act, 1890 . 

(69 & 60 Viet. c. 33), s. 2). A* to naval pay and pcuiions, generally, see 
pp. 33 <t leg., post, 

(e) n 6t IS vict. c. lOi. 

(d) The Merchant Shipping Act, 1S64 (17 & 18 Viet. e. 104), is repealed 
by the Merchant Shipping Ac^ 1894 (57 & 68 Vict. c. 60). s. 746, but tiio 
oiroot of registration under the new* Act in this matter remains the same 
(Royal Naval Keservo (Volunteer) Aet. 1860 (22 & 23 Vict. c. 40),a. 17). 

(e) 16<d., s. 18 i not exceeding £20 (ibid.). But as to entry of a Royal 
Naval Coast Volunteer, see also ibid., s. 7. 

if) Ibid.. M. 12, 21. This seems to involve ItabtUty to be tried by 
court •martial. Uioogb the name of such a person is not at tho time 
borne on the books of one of His Majesty's ships io eommissioQ. 

(g) I6td., a 20. 

(a) JM., a. 22 . 

(<) 1»- 

(k) J6id., Si. 24, 26. As to summary procedure gtnerany, see title 
UioistBATES. Tol XIX.» pp. 680 ei leg. 

(l) Naval Resorve Act, 1900 (68 A 64 Viet o. 62), a. I (1), which received 
the Royal Assent on the 8lh August, 1900. 

(m) Naval Forces Act. 1903 (8 Kdw. 7. o. 6). s. 4 (2). 
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Bubjeet to a oooditioa ol eerTice in this division of the Beserve (n), 
or Arsons employed as artuana or otherwise in the Admiralty and 
navel or civil eetabliahmente subject to the same condition (o ); 
persons enlisted in the Royal Na^ or Royal Marines betoro the 
8 th August, 1900, and in receipt of pensions(p), and other persons 
not in receipt of pensions after service in the Royal Navy or Royal 
Marinee, who voluntarily enlist in this division of the Reserve (q ); 
^nd persons entered for non •continue ns service in the Royal Navy 
who are engaged for not more than twelve years on condition that 
after a specified period of service in the Royal Navy they are liable 
to serve for the residue of their terms in this division of the 
Reserve (r). 

41. Members of the Royal Fleet Reserve are subject to the 
same provisione as ordinary Royal Naval Resetvists (s), except that 
the term of acrvico in the Royal Fleet Reserve is regulated by 
conditions attaching to pensions, enlistment or employment, as the 
case may be(t); and, in the case of Marine Reserves, the words 

non-commissioned officers or men aro substituted for the words 
** petty ofiicers or seamen in the Royal Navy,'* and wbothor being 
trains or* on actual aernce thoy are in the same position as the 
RoyoJ Marines (a). 

Sect. 8 .—O^c^rs ^ fhe U^yul Xaval lie$ei‘rc. 

42. His Majesty may accept as officers of reserve to the Royal 
Navy, roasters, mates, or engineers from the mercliant service or 
other British ships, tetirea commissioned officers, masters or 
engineers of the Indian Navy or any other person on the recom- 
mendatioo of tho Admiralty (c). They ere enrolled and l«ar raTik 
and receive such pay and allowonces as the Admiralty directs, and 
when training or on actual service are subject to all laws, rogulations 
and customs in force in the Royal Navy (<Z^ If killed or wounded 
in action, they stand in the same position ns regards pensions 

(a) Naval Reserto Act, 1000 (03 & C4 Viet. c. 52), e. I (2) (a) (1). 

( 0 ) /W..S. l( 2 )(c). 

(p) JM„ I. 1 (2) fa) Hi.). 

( 9 ) Ibid., s. 1 ( 2 ) (b). The restriction as to numbers imposed by ibid., 
s. 1 (2) fb), was rop^^ by Che Naval Forces Act, 1903 ($ Euw. 7, c. 6 ), s. 6 . 

fr) ibid. s. 4(1). 

(t) Naval Reserve Act, 1900 (63 & 64 Viet. c. 62), s. 1 (4); see p. 21, 

(f) Naval Reserve Act, 1000 (03 6 ( 64 Viet. e. 52), s. 1 (3). The Royal 
Naval Reserve (Volunteer) Aof, 1650 (22 23 Viet. c. 40), s. 2, rolotiua to 

terms of sorvieCt docs not apply to the Royal Kket Reserve (Naval 
Reserve Act, 1000 (63 & 64 Vici. c. 52), s. 1 (3)). 

(а) I 6 td., s. 1 (4). A marine enrolled in the Royal Fleet Reserve, wheu 
on ootnsl service or in trsinioK, is included in tbe expression ** man of tbe 
Royal Marines need in the A!my Act. As to the Army Act, see note («), 
p. 30, pest 

(б) Offleen o( tbe Royal Naval Koserve Act, 18B3 (26 & 27 Viet. o. 60), 

a. 1. * 

( 0 ) Uetohont Shipping Act, 1672 (36 5c 36 Viet. c. 73), s. 17. 

(d) Offleen of the Royal Naval BMrve Act, 1668 (26 A 37 Viet. o. 69), 
IS. 8 ,3 1 Royal Naval Reserve (Voltmtetf) Act, 1659 (83 5c 23 Viot. c. 40), 
a. 15; see Royal Naval Reserve (Offloen) Rcgolations, 1011, amendsa, 
1912. 
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and allowances as officers of oorrespondiDg rank in the Royal 
Navy (<). 

Sect. 4. — Indian Marw Serviee. 

48. The making of taws and regulations lor the Indian Marine 
Her vice is in the hands of 11 j e Go vemor • General of India in Coandl (/), 
subject to the following restrictions:—The power to impose 
sentonoe of death on natural-bom Euroj^n subjects or their 
children cannot be given to any but the High Courts without the 

f ireviouB consent of the Secretary of State for India in CounciI(a); 
awB BO made are applicable only to offences committed in Indian 
waters (A); the scale of punishueuts must be similar to, and may 
not exceed, those provided for like offences in the Naval Discipline 
Acta (i). 

Wtihiu these limits such laws have all the force of Acte of Farlia* 
ment until repeal or notice given by the Oovemor-General of 
disallowauce by the Crown (k), 

III time of war any vessel l«longing to the Indian Marine Service 
may bo placo<l by ibo Crown umler the command of the senior 
naval officer of the station, and such a vessel l)6comos an integral 

S srt of the lioyal Navy subject to the regulations made by the 
ourd of Admiralty in conjunction with the Secretary of Stdte for 
India in Council (0> 
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Sect. o .—Saral Vduntetr lUitrve (m). 

44. Po>yor to raise and maintain a no^’ naval volunteer force, Origin, 
to be called the ** Royal Naval Volunteer Hoserre/' was given in 

1903 (n). 

45. This body is governed (o) by the Royal Natnl Reserve ODverbiog 
(Voluiileer) Act, 1959 (p), with the exception {q) of the provisions 

{^) Oflicers of ilio Royal Naval Reserve Act, 1S63 (20 & 27 Viet. c. 69), 

B. 3. 

if) Indian Marino Service Act, 1864 (47 & 48 Tict. c. 38), a. 2. For 
provUionA ro made, ace Indian Marino Act, 1887 (Act No. XIV. of 1887). 

(g) fndian Marine Service Act, 1884 (47 U 48 Viols a 38), s. 5. 

(k) Ibid., a. 2 (a). Indian waters include tbs high boss between the 
Cape of Good Hope ami the Straits of Magellan and all territorial waters 
wiRun those limita (tbul., s. 3). 

(t) Ibtd.f a. 2 (b) •, eeo pp. 15 et acg., ante, lin prison ment for out mors 
than fonrtcen years, or transportation for any period, may be aubscituted 
/or penal servitude in the case of persons other than Europeans or Americans 
(luaion Marino Service Act, 1884 (47 ^ 48 Viet. c. 38), s. 2 (b)). 

{k) Ibid., B. 4. 

(l) Ibid., i. 6. 

(«) 'flio formation of a Royal Naval Artillery Voluuteer Corps was 
authorised by statute in 1873 (Kaval A^llery Voltmtecr Act. 1873 
(30 Si 37 Viet. 0 . 77). a 1). A force was raiud. which was disbaaded in 
1692, under power given to the Admiralty by the Act (rfrid., s. 18 i set Laird 
Clowes, Ristory of the Royal Navr, Vol. Vll., p. 19, as to tbe ciroum- 
stances). The Act itself stiU remains unrepcalcd. As to tbo Royal Kaval 
Coait Volunteer", see Dotofd), p. 21, ante. 

(n) Naval Forces Act, 1903 (3 £dw. 7, c. 0). s. 1(1), 

( 0 ) Ibid., s. I (2). 

(p) 22 St 23 Viot. 0 . 40 i see p. 21, oa/e. 

( 7 ) Naval Forces Act, 1903 (3 Fdw. 7, o. 6 ), s. 1 (2) (}.}« 
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dealiDg with the term o! Bervieo(r); the trainiDg and isetrao^ 
tion(«); the extejisioo of the period of actual aer^ice in eiaergenc; 
hy proclaoiAtioD (t) ; the imposition of a penalty for non-attendance 
at training(«); the rate of pay when in actual service (a); and the 
power of the admiralty to make regulations as to the sums payable 
on entry or re-entry, and to grant pensions (b). 

The Admiralty ia empowered to make regulations for these 
purposes for the Boyal tUval Volunteer Reserve, and in particular 
to adapt to this force the provisions in the Volunteer Act, 186B (c), 
relating to the power to quit the corps when not in actual 
service, and to rules and property of the corps (d). 

Sici. 6.—ColoHtof Forces. 

46. The Colonial Naval Forces are of two kinds, according as 
to whether they are raised under the authority of the Imperial 
legislature or of the local legislatures. The former are regulated 
by the Colonial Naval Peienco Act8(s}. 

Under theee Acts (c) tho colonies have power, with the approval of 
Uis Majesty in Council, to raise a volunteer force, which shall form 
part eithev of the Boyal Naval Reserve or the Royal Naval Volun* 
tear Reserve, according as the local legislatures may provide. In 
eithef case, except when offered for general service in the Royal 
Navy, these volunteers are subject to the exclusive conttul of the 
locU legislatatee(/). 

The Admiralty may, however, accept the offer by the Government 
of a colony of all or an>of such volunteers for general service in the 
Navy. To these volunteers the provisions of the Acts governing 
the Royal Naval Reserves and the Royal Naval Volunteer Reserve 
respectively on actual service apply ($). 

47. The colonies may also through their local legislatures, with 
the approval of His Majesty in Council, make provision for 

(rj itoysl Naval Iteserre (Voluntocr) Act, 18SD (22 dp 23 Vu^t.c. 40), s. 2. 

(») s. 3. 

(t) Ibid., s. 5: tbs proviao onlv u iaappUcablo (Naval forces Act. 1003 
(3 Edw, 7, c. 6), s. J (2) (i.)). 

(a) Naval Keaerve (Voluntearl Act, 1839 (23 A 23 Viet. c. 40), a. 20. 

(а) iStd., a. S; only ao mneb as r^atea to naval pay is inapplicable 
(Naval Forces Act, 1903 (3 Edw. 7, c. d], a. 1 (2) (L)). A meruber of the 
Royal Naval VolnnUer Reserve, whether training alloat, or on actual 
service, is deemed to be serving in Ilis Majesty's naval or marine forces 
within the meaning of the Navv and Marine Pay and Pensions Act, 1805 
(28 A 20 Viet. o. 73) (Naval Furoea Act, 1003 (3 Edw. 7, e. 6), a. 3). 

(б) Royal Naval Reserve (Volunteer) Act, 1850 (22 A 23 Viet. c. 40), 
ts. 0, 10 . 

M 2C A 27 Yiot o. 85. 

(d) Naval Forces Act, 1903 (3 Edw. 7» c. €), s. i (2) (ii.); see Royal 
Naval Volnntccr Beecrve Rcgulatioiis, 1909, anwiiUcd, 1012. 

(s) Colonial Naval Defence Act, 1865 (28 A 29 Viet. c. 14) ; Colonial 
Naval Defence Act, 1909 (9 Edw. 7, e. 19); see title DsniKnEXCiis amo 
COLO uixs, Vol. X., pp. 520, 521. 

(/) Colonial Naval Defence Act. 1845 (28 A 29 Vici. c. 14). a. 3(3)» 
(7), 4 ; Colonial Naval Defence Act, 1009 (9 Edw. 7,c. 19). m. 1 (1),(3); see 
Utle DirxKUtiiCTaa avd Colonsw, Vol. a., pp. 520, 521. 

K Colonial Naval Defouce Act, 1865 (28 A 29 Viet. c. 14), s. 7; 
lial Naval Defence Act. 1000 (0 Edw. 7, o. 10), hehod., Part I.; 
•eopp. 21, 25, gwA. 
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pro?iding and roamtaming Teasels of war and seamen to serre in 
them» for appointing commissioned, warrant and other officers, and 
tor e^orcing order and discipline. The Admiralty may accept the Kind 
offer of any vessel of war so provided with its officers and men, and Porees 
when so accepted, ships, officers, and men to all intents become part 
of the Royal Navy (A). 

A colony may also provide that seamen and others maintained compaiiorr 
under these powers, entered on the terms of being bound to serve in 
any vessel provided by the colony, shall also in emergency be bound 
to serve in the Royal Navy, and where the service of such men is 
offered to an<i accepted by the Admiralty under the authority of the 
Ring in Council, the mon and officers so accepted become to all 
intonfe members of the iioyal Navy(i). 

Any statutory powers of the Admiralty under these provisions(A) ComsiMonc 
may be dele^^ to any officer in the Royal Navy of the rank of 
captain or higher, and special commissions may also be issued to 
officers volunteering for service under these provisions (t). 

No power vested in the colonial GovemmentB is affect^ by these 
provisions, and no charge can be imposed on' the Richequer of the 
United Kingdom under them unless expressly so provided by 
Parliament (m). 

48. After much discussion on naval colonial dofence at three 
colonial conferences (n) an agreement was arrived at in execution of 
which Australia and C'amula were to commence the formation of their ^ ^ 

own navies. Provision is made tor the raising of navies by the 
other self^goveiiiing Dominions (o). ' 

The legal position of these semi-independent fleets presented, Kstent of 
until recently, senous diflioulty. This aroso from the necessity 
of providing legal sanclion for the maintonance of discipline ^ 
therein outside the territorial waters of the colony, whether on 
the high seas or in a foreign port. The power of the colonial 
legislatures, limited as it is by the terms of their constitution 
Acts, to give this necessa^ sanction is extremely doubtful. 

With certain specified exceptions, power is, indeed, conferred upon 
them to make la\Ys for the peace, order, and good government of 
the Dominions. But this power, unless expressly extended, is 
confined within the territorial limits of the Dominions (p). it 
was urged, liowever, that this general restriction of authority to 

' {h) Colonial Naval Defence Act, is65 {2^ ^ 29 Viet c. Ti), bsT 3 
e. As to the forc«i provided, ace title DzpsKDBsvfss and 
C oLONtxa, VoL X., p. S20, note (p). 

Colonial Naval Defence Act, 1909 (9 £dw. 7, c. 19). s. 3. and Sebed., 

Part II. 

<it) I.t.. the Colonial Naval Defenco Acts, 1965 (SS & 29yict. c. 14), 
and 1909 (0 £dw. 7, c. 19). 

(f) Colonial Naval Defence Act. 1805 <28 6» 29 Viet. o. 14), ««. 5. S. 

(m) 2bfd.. M. 9. 10. 

{») In 1908,1907, and 1911. The debates at the last of these throe con* 
fercaoes con bo found in Parliawntary Papers (Cd. 5754'574d-2], Jolj. 

1911. 

(e) New Zealand, the Union of South Africa, sad Newfoundland 
(Naval Discipline (Dominion Naval Forces) Aot, 1911 (1 2 Geo. 5, 

0 . 47). s. 1 (3)). 

(p) JfoclMMi T. A.-a. for South IKoIm, [1S91) A. C. 465, ?. C.; 
ana see Jenkins, British Rule and JuHsdietion beyond the Seas, p. 99. 
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thm iimits must be bald inoperative, where ita effect^ae in the 
ease of naral defence—is largely to nallily a power epeciaU; 
conferred (q)» 

This diffiooUj eeeme to be removed by the Naval Biseipline 
(Dominion Naval Forces) Act, 1911 (r), under which, if provision is 
made by any self-governing Dominion (a) for applying the Naval 
Discipline Act(M os at any time amended to its forces (e), it shall 
apply, subject to such mooifications as may be mode by law is the 
Dominion, to the forces and ships raised by the Dominion as if they 
were included in the expressions ** His Majesty's Navy" and " His 
Majesty's ships '* as they are used in the Naval Discipline Act (h). 

In the event of a Dominion (a) placing its naval forces at the 
disposal of the Admiralty, the Naval Discipline Act (^0 applies 
thereto without any modifications (</)• 


Sect. l»—Coa$tguanh 

49. The Admiralty took over the then existing Coastguard 
service in 1656. Fn)m a date fixed by the Treasury it was 
empowered to exercise all the powers, rights, and privileges exercis¬ 
able by anv person whatsoever relating to the then existing Coast¬ 
guard. ana the raising and government and comploto control of the 
Coastguard service passed into its bands (^). 

The Coastguard was rostricted to 10,000 officers and men, and 
was given the benefit of all rights, privileges, immunitios, and legal 
prot^tion which belongod to previously existing Coaslgiumld (/). 

All land and other property held or used for the existing Coast¬ 
guard was vested in the Afbniralty, and full jiowcrs glv^en for the 
acquisitiou of land for Coastguard stations 


(9) Powor is coofomd oq the legislatures of the three great self-governing 
Doroinione to make laws for the peace, order aod good govemmont of the 
Dominion with regard to naval defence: w. as to Aastralia, Commoo- 
wealtb ol Australia ConatitntioD Act, 1000 <63 04 Viot. c. IS), s. d <thn 

CoDstituiinn), s. 61 <vi.}; oa to Canada, lintiab North America Ac^ 1807 
<30 6i SI Viet. e. 3); as to South Africa, .South Africa Act, 1000 (9 Erlw. 7, 
o. 9), a. 69, though in this Act naval dofenoe is not specifically montioued, 
(r) I di 2 Geo. 5, e. 47. 't'fao Act docs not come into* operation in 
relation to the forces of a self goTefiiing Domini on onlcss or until provision 
to that effect is made in the Dominion (thuf., s. 1 (3)). 

(a) That is to say, the Dominion of Canada, tiie Commonwealth of 
Australia, the Dominion of New Zealand, the Union of South Africa, and 
KewfoondlaDd (thtd., a. 1 (3)). 

(S) 29 & 30 Viot. 0.100. 

<e) Naval Discipline (Docnitiion Naval Forets) Act, 1911 (I & 2 0co. 6, 
c. 47). a. 1 <1). «uoh provision appean to bare been made in Australia 
by the Naval Defence Act, 1910, No. 30 of 1910 (Co mm on wealth Act), and 
in Canada by the Naval Service Act. 1910 (9 A 10 Edw. 7. c. 43). 

(d) Naval DiscipHoe (DominionNaval Forces) Aci, 1011 <l & 2 Geo. 6, 
C. 47)« a. 1 (1). xhe oifiecn* namee are placed in the Navy Lbt fur 
the pnrpoaea of seniority, and rorulaiioos nave been made determiniog 
the relations inter «« of the officers of the Koyal Navy and of the 
Dominion naval forces. • 

(si Coastguard Service Art, 1866 (19 dt SO Viet. o. 83), s. 8. 

(/] /bid., M. 3, 6. For the qualifications required for a coastguard, see 
Rlog's Hegvlatlona, art. 402. 

(g) Coastguard Service Act. 1866 (19 & 20 Viet. o. 83), la. 4, 6; see 
tltlea CovroLBORT PtacuasE op Lakd aui> OovpEKSATroN, Vul. VI., 
pp. 6,160; CoHSTlTtmOMAh l4aw, Vol. V/l., p. 89. 
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In oaee of emergenoj, ofSoers and men of the Coas^^uard and 
revenue oruiBen and seamen riggers may be ordered to join the 
Boyal Nav^ and to serve therein for not more than five 7 eara(^); 
naval pensioners may also be ordered to rejoin {i)i aod sealariDg 
men employed in public departments may U ordered to join for 
not more than a year (A). 

Whether thus called into actual service or DOt» officers and men of 
the Coastguard homo on the books of any of His Majesty's 
ships have the same privileges of making remittances or allotments 
of ^ages to relatives^ and are snbjeet to the same provisions as to 
pay and discharge, as officers and men of their respective ratings in 
the Royal Navy(i). 

When called mto seivice it) the Itoyal Navy, officers and men of the 
Coastguard receive the same pay as their respective ratings in the 
Royal Navy (wi). 

Service in tlio Coastguard counts for pension in the same way as 
service in the fieot (n). 

Coaslguards, wbothor called into actual service or not, borne on 
the books of any vessel of war are snbjeet to the same daws and 
customs as pei'soiis serving in the fleet (')). • 

An officer of the Coastguard authorise by the Admiralty has the 
same (lOwer of summary punUhment over the petty oflicors^aud 
men of the Coastguard service on shore borne on a ship's books as 
the commauding officer of a vessel of war, but any order for 
imprisonTuent requiros the written approval of the district Coast¬ 
guard commander (p). • 

Coastguard oificers umy lie put in command of and in struct and 
train the Royal Naval Coast Volunteers («/). 

Part 111. -The Royal Marines. 

8 kct . 1 .— Command, ICnUntMimt, and Senior*, 

50. I'he ordinary operations of naval warfare frequently require 
to bo supplemented by action military in character. The Royal 
>farines oxisi to suppl}* this need. 

(h) Nav^ Voluiitoors Act, KSa3 (IS 6c 17 Viot c. 73). a. fi 
(«) s. 16. >Vben to rrcallcd they receive pay in addition to their 
peuflions (ihtd.). 

(A) fM., 8. 14. As to pay, see ftid., s. 15; note («), infra. 

(f) Coastpian) Service Act, 1656 (m it 30 Viet o. S3), A 7; Naval 
Voianteers Act. 1653 (16 A 17 Viet. c. 73), a. 17. As to desertioD from the 
Coasfffuard service, see note (/). p. 10, anU. 

(m) Naval VoluntoexH Act. 1853 (16 & 17 Viet. e. 73), a 13. But if this 

pay be less thau what a coastguard would be eotitled to if not teqoired to 
serve, the diiTerenoe in amount is made up and pud to tueb pewoB as 
he may iixoct a. 15). This provialoo appuee also to seafaring men 

in pubfio employ called up forservko (iAuL) As to pmsioneTS, ace Order 
in Council of the 7tU May, 1913 (Lamhn 9th May. 1918). 

(n) Coaatguard Service Act. 16^ (16 6l 20 Viet e. 63), a. 7; Naval 
Volunteers Act, 1653 (16 & 17 Viet c. 73), a. 16. 

( 0 ) Coaslguard Service Act, 1656 (19 6t 20 Viot. o. S3), a. S; Naval 
VoWteen Act, 1659 (16 St 17 Viet o. 78), A 17. 

(p) Coastguard Service Act 1S56 (19 5» 20 Viet. o. S3), s. S. 

(ff) i5(d., a. 10. For the Royal Naval Coast Voluntoera, see note (ri), 
4i. 21, fwM. 
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Originally ordinary soldiers sernng on board ship, they are now a 
separate military force specially raisM for naTal service (r). Their 
legal position, from the nature of the force and its (unctions, is 
QDonaalous. Their maintenance as a military force requires the 
annual sanction of Parliament (s), but the cost is charged in the 
naval estimates, and their government and control are entirely in 
the Admiralty's hands (f). 

5L Enlistment (») in the Boyal Uariaes is for any term not 
exceeding twelve years (r). A marine within six months (w) of the 
end of bis term or after its completion may l>e re-engaged (a), and 
even after a second term ho may continue in the service if he 
wishes It Ills term of service, whether under tJic original enlist¬ 
ment or on a re^eDgagenient, expires while he is on u forejgn station, 
it maybe prolong^ by bis commanding officer for not more than 
two years (c), but at tbo ond o( that time, unless ho wishes to con¬ 
tinue in the service, ho must be conveyed to England and there 
finally discharged (d). The expiry of tkiu term of sen’ioo of a 

(r) Tbc first appearance of a force resembliog the Ro^al UarineA was in 
1604. Kegimenta were (requenUy raised for sea semce, while ordinary 
laod^ffirDSDts were uUo sent on board ship. The fini real establishment 
of mai’ines datee from 1765 (Clode, History of the Military Forces of tbo 
Crown. Vol. L, pp. 70. 264). 

(t) Army Act, i. ISO. includes the Royal Marines in the **regular forces" 
which need annual authorisation. Thioughont this title reforenijcft to the 
Army Act mean teferencee to the Army Act, 1881 {44 & 45 VJet. c. CS), 
as re-cnacted annually *with amsndmcnis for a period of one year, by 
the Army (Annual) Act passed each year; see Army (Annual) Act, 1012 
(2 3 Geo. 5, c. 5). The Army Act, when rcprinled, is aiwuys to bo 

printed with all urnenduients (Army (Annual) Act, 1880 (48 A 40 Viet, 
e. S), s. 8 (2)), and it is in praotioe so reprinted every year. For the 
Army Act, as amended op to and inoiudiog the amendnicnU of 1900, seu 
BuUerworlh*i< 2<lth Century Statutes, Vol V., pp. 102 ef Met/. 

(f) Army Act, s. 170. Moreover, in respect of the Royal Marines, the 
Admiralty excrcis4s many functions oxercised in the cnao of the r»rdiiiary 
land forces directly by the Crown /ibid., s. 170 (1). (3), (4), (6), (9), (11)). 

(a) The term of emistinent and tbo general conditions of service in the 
Royal Marines arc expressly removed irom the purview of tbe Army Act 
(i5id.,s. 170(12)). 

{v) Royal Marines Act, 184? (10 A 11 Viet. c. 03), s. 1; Royal 
Hariues Act, 1857 (20 Viet. c. 1), a. 1. Terms of enlistment or re-engage- 
ment are prescribed by the Admiralty a 1), As to men engaging 
to serve a part of their timo in the Royal Fleet RcHorve, see p. 23, aniej 
as to £alM statements on enlisting, see p. 0, ante; as to the corn* 
missioning and promotHin of offioera, see title Ookstitutiokal Law, 
Vol. VIL, pp. 21, 22; .'^tat. R. A 0,1013. Marines. No. 220. 

(«) Or. where ordered on loreigu service, within throo years (Royal Marines 
Act. 1847 (10 A 11 Viet. 0. 63). s. 4). 

(s) find.. B. 3. The term of re-engagement, together with the first 
term, most not exoeed twenty .one years (Royal Marines Act, 1867 <20 Viot. 
e. 1)), and bo must previously make a declaration before a justice of tbe 
peace or some one with equal authority—a naval oflieer commanding u 
ship or the commanding omccr of a battalion or detachment of tho Royal 
Marines (Army Act, a. 170 (U); King’s Kegnlationa and Admiralty 
lustmctioDS, art. 1174). 

(h) Royal Marines Act, 1847 (10 A H Viet. c. 63), s. 5. But in all three 
caass above stated the approbation of his contmaodiog officer U necessary. 

(o) Ibid.» s. 5. 

(cl) iMd., s. 6. Unless, being In a British eobny, he seeks from Uiq 
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noD^commisaioned officer or marine between the commiaeion of an 
offence bj biiu and trial does not affect hia etatos aa a marine for 
the purpoeee of hie trial and poniehment, but in Buch eircum* 
stances the trial must always be by naval, general, district, or 
garrison court-martial (e). 

58. Any period of time during which a mrin(/) Is absent from 
duly, whether because be is iuiprisonod under sentence of a coart- 
martial or other authorised court, or is in confinement for debt, or 
by reason of his desertion, or ulisenee without leave, is not reckoned 
as part of bis term of service. Where a man is mode nrieoner of 
war, and a conrt-martial on inquiry finds he was made prisoner 
through his own wilful neglect, or that he has, or. has not, 
i‘eturn 6 d to his duty aa soon as possible, the court may direct that 
all or any of the time he was absent from his duty may be deducted 
from his term of service O 7 ). 

53 . Regulations made by a Secretary of State and the Admiralty 
may provide for the voluntary transfer of a man of the Royal 
Marines to another section of the regular forc^, or rice vrrsd, and 
a person so transferred is to be put u.s nearly as possible iu the 
utme position as if he had enlisted in the force io which is 
transferred (h). 

64. Persons iu r6(*oipt of i>onsions for service aa non-com¬ 
missioned officers and men in the Royal Marinos are liable to be 
called M-o actual service by the Admiralty in^an emergency. Non- 
attendance, if so called upon, renders them liable to be treated as 
deserters. Wheu serving they have the same status and pay as 
ordinary non-com missioned officers and men (t). 

Sect. 2.— IJi4cij>linc. 

65. Officers and men of the Royal Marines arc subject to naval or 
luilitary law according to the circumstancce of their service at any 
])articular time. 

When borne on the books (k) of any ship commissioned by His 
Majesty they are subject (0 to tho Kaval Discipline Act (m), and 

Governor of the colony, and rooeivee, with the coneeut of bis commanding 
offioer, pertnUsion to remain there. 

(«) Royal Moriuee Act. 1647 (10 & 11 Viot. c. 63), s. 7. 

[J) This incladea non-comouasionod ofllcera as well aa marines in the 
Royal Fleet Rcserreor the Royal Marino Volunteers (Army Act. e. 179 (21)). 
As to the Royal Fleet RescrTc, tee p. 23, anU ,* os to the Royal Marine 
Volunteers, ftoe p. 33, 

(jr) Roy^ Marines Act, 1847 (10 11 Viet. 0 . 63), e. 8. Service U 

similarly forfeited by fraudulent cnlUtmont (Army Act, s. 170 (14)). 

(^) Army Act, «. 179 (IS); eco King's Ec^qIauods sod Orders for the 
Army, 1912, paragraph 333 (v.). 

{i) Naval EolUtment Act, 1884 (47 A 48 Viet. e. 40), a 4, oxtending the 
provirioni of the Naval Voluotoors Act, 1803 (18 A 17 Viet. e.f3), ss. IS, 21, 
to the Royal Marines: seo note (d)»^. 21, ante. 

(b) They are entered on the books even if embarked for service on shore 
(King's ^Mulatioas and Admiralty Instruotioos, art. 1133, made under 
anthority ol the Amy Act, 1 . 179 (18)). 

m Army Aot,sS. 179(15). 

(in) 29 A 30 A^ct. c. 103; cee pp. 9 ei isg., aals. 


81 

6 Bor. 1 . 
Command, 
RnlUt- 
menhand 
Services. 

Abseoce. 


Transfers. 


Serrioe by 
peai^oucTS. 


DiKlpUse. 


Uedet milU 
lary Uw. 






93 


Boy&l Foboxs. 


UWT. 3. 
DUclpliiu. 


C0Qrt4- 

Durtiiil. 


oUier laws aud rales govaming tbs Nstj. But this general rule ia 
BUbjeet to some modineatioDs. Notwitbetanding the fact that the; 
are bo borne, ih% Annj Act(H) ie applicable to any ofBeer or man of 
the Boyal Xlarinee— 

(1) Found on eiiore as a deserter or absentee without leave (o); 

(2) Committiug an offence punishable under the Army Act (n), 
but for which he is not amenable to a naval court-martial (p); 

(3) Committing an offence (g) on ehoro, even tboogh amen¬ 
able therefor to a naval court-martiab if the Admiralty so 
directs (r); 

(4) \^ile employed on land, it the senior naval officer present so 
directs (s). 

^en not so borne on the books of a ship comroiseioned b^ the 
Crown, marines are subject to the ordinary military discipline of 
the rest of the land forces (0* 

56. Special provisions, however, are made for courts-martial 
on maritiee. 

The Admiralty exorcisee in this regard, in the sumo nmiiuer and 
to the eapic extent, all powers exercisable by the Grown under the 
Amy Act (u), whether by warrant or otbenviso, of convening or 
authorising an officer to convene or delegate his power to convene, 
or of contirtniug tho findings and scutencea of courts-martiul and 
generally in relation thereto (a). 

A general oonrt-inartial for the trial of an officer or man in tho 
Bojal Marines can only be convened by an officer authorised by 
warrant from the Admiralty (a). Buhjoct to the general power of 
conflrmation by the Admiralty, tho nndingH end sentences of a 
general or district court-martial on a marine may bo confirmed 
either by an officer authorised to convene such a court-martial, or 
by an officer with the power of confirmation in the case of an 
ordinary member of the regular land forces (b). 

<fi) As to tlio Amy Act, mo nott («), p. 30, an^f. 

( 0 ) And to any person dealing with or haviog relations with any eucl< 
officer or mau (Anuy Act, e. 17^(15) (a)). 

(p) ifrid., fl. 179(16). 

( 9 ) ** OtTeuce ’* means offence punishable under the Army Act. 

(r) Ibid., a 170(17). 

(«) itid., B. 179 (15). Tills means an employment oti land ainountiog 
to an expedition, and not to a mere temporary l^iding; see King's Re^' 
lations and Admiralty InsCrucUoos, art. 1133. When not made under 
such cirouhistaiices suBject to military law, tho power of awardiug summary 
punishment (see p. 11. onle) may be exercised by the officer in immediate 
command of the marines so serving on shore. As to billctmg ^0 Roysi 
Marines, see note (m), p. o4. po$l. 

(0 See p. 42, Formeriy a Marine Hntiuy Act was passed 

providing specially for them whea sot subjoot to navU diseiplino. 

(v) Army Act, s. 179 (3), (4). 

( 0 ) IM., 6. 179 (1). A marine serving beyond tho seas with another 
portion of ^e regular forces may bo tried by a general court.martial 
eonrened by the offioer in oommaod^f iboso forc(«. provided (1) that this 
officer has ^wer to oonvene general oourts-inartial: (2) that in his opinion 
iheie is not presaot an offit-er with the* rotiuirite authority fiom the 
Admiralty (M.). 

(b) Ibid., 4. 179 (6). As to courts-martial, seo title Cuunrs, Voi 1X.» 
pp. 97 9t i4q .; and soo p. II, usU. 
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67. Wh^a subjeot to zisval taw, marioas are in all mattera Mov.a 
under the command of the captain, the execatiTe officer, and DiietpUne. 
the officer of the watch. In their distiDcti?e duties ae marines uodernsfai 
they are commanded by their own officere, but, when carrying out Uw. 
duties in conjunction with naval officers and ment the command 
depends on the relative ranks of the officers present (c). 


58. While on board ship, the men are employed as sentinels and On boiuU 
generally perform all sbip^s duties, regard being paid to the duties 
for which they are embarked. They must not be employed as 
petty officers, nor are they obliged to go aloft (d). 


Bbct. 8.—/ioyrtl Marine Volunttere (r). 

59. The Admiralty was given power in 1908 to raise and iioftiMftria* 
maintain a body of volunteers to be known as the Royal Marine 
Volunteers, and to make regulations for their enrolment (/*). 

Royal Marine Volunteers are subject to the enactments in fores 
I'elating to volunteers, the Admiralty being sultstituted for a 
Becretary of State in making regulations adapting them. When 
subject to military law they are in tbo same positmn as the Royal 
Marines, and whether training, afloat, or on actual service 
available for service beyond the Beas(«/). » 


Part !V.—Naval and Marine .Pay, Pensions, 

and Prize Money w. 

60. The pay of officers and mon lioth of the Koyai Navy aud Psy. 
Royal l^farmoa is regu]ate<i by Orders in Council laid before 
Parliament (0. 

(c) King'it Regiilaiious and Admiralty lu«lructioue, art. U34. 

(d) Ibid., art. 1106 . 

<«) As to maruies of the Hoyel Kleet Keservo, see p. 23. wife. 

(/) Navel Forces Act, 1003 (3 £dw. 7, o. 6), «. 8 <1). Volunteers when 
trauung, afloat, or on actual service are within the meauiog of the Naval 
and Marine Pay aud Penuous Act, 1665 (28 & 20 Viet. o. 73), (Navsl 
Forces Act, 1603, (3 Edw. 7, o. 6), s. 3. 

{g) Naval Forces Ao^ 1003 (3 Edw. 7, c. 6). t. 2 (3), (3). While on sotive 
service, as well as daring training, a Koyai Marine Volantser is included 
in the term man of the Boya) Marinos used in the Aj^ Act. No 4 
Koval Marine Volonteen have, up to the present, been raised. 

(k) As to the offence of penonation in order to receive any pay, pension 
etc., see Adznirolty Powers, etc. Act, 1865 (28 ie. 20 Viot. o. 124), s. B; title 
CnruiKaL Law and PaocinuRS, Vol. IX., 708. As to the making or 
uttering of false docameuta in order to obt^ any pay, pension eto., see 
Admiralty Powers, etc. Aot, 1865 (28 A 80 Vtot e. 124), s. 6; title Cannwix 
Law aBl> Pbocbduu?., VoL IX., pg. 750, 751. As to the procedure in the 
proseontloo of these offences, see title MaoutbatT/S, Vol. XIX., p. 586. 

It is a felony to forge, coouterfeit,^ utter any forged or opuntmeited 
dooninent relating to the paymtnt of a pension (Peniions Act, 1830 (2 3 

Viot. 0 . 51), 6.0); B 06 title CiUKiXAL Law AWoPBOenuuns, Vol. IX., p. 751. 

(4) Naval Slid Maiine Pay and Pensions Act, 1885 (28 A 29 Vtct. e. 73)i 
IS. 2, 3,12. The Orders in Conooil arc embodiM in the King's Regulations 
sod Admiralty laatnictions, oh. 27» 28. The rates of pay lor the time 

a.h.—Kxy, 0 
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61. There is no stBtntory right to retired pay or pensions. 
Such right 08 there is depends upon the King's Begulationa end 
Admiralty lostraetions, which specifically dedore that they are 
held only daring good behaviour and aro liable to forfeiture or 
suspension tor any misconduct (A*)* 

Asides the retired pay of oificers and pensions to seamcUi the 
Admiraltv has the disposal of good service pensions, Naval and 
Orsenwiim Hospital pensions (f), Travers pensions (m), and pensions, 
gratuities, and com passion ate allowances to the widows or other 
relatives of deceased officers or men (h). But neither officer nor man, 
nor a widow or other relative of an officer or man, has any right 
to these prions, gratuities and allowances ; they are awarded at 
the sole oiscretion of the Admiralty. 

All pensiooe(o), bounty money, ffranis, or other allowances (p) 
are paid in such manner, and sueject to such restrictions, con* 
ditione, and provisions, as are from time to time directod by Order 
in Council (^). 

Any assignment, sole, or contract, made by an officer, soaumn, 
or marine entitled to a naval pension, or by a i^orson entitled to a 
pension is the widow of an officer, or by a person entitled to a 
compassionate allowance, or by a person entitled to marine half* 
pay of or in relation to such {^nsion, allowance or hiU’pay, is 
void(r). There is a similar prohibition with regard to the pay of a 
subordinate officer, seaman, or marine (s). 


being in force will be found in tlie Quarterly Navy List. As to the liability 
of pCDsionert to further servioo, see p. SO, anU. 

(k) 8c«, as to offleors. King’s Reflations and Admiralty lustrucUoos, 
art. S014a ; and as to moo, ieid.. art. 1070a. 

(!) Greenwich Uospilal Acts, ISSS (2S Sc 00 Viet. o. SO), ISCO (32 0: 33 
Viet. c. 44), 1872 <36 Sc 36 Viet, e 67), IS83 (40 Sc 47 Viet o. 32), 1SS6 
(48 St 49 Viet. o. 42). and 1806 (61 Sc 62 Viet. c. 24). 

(m) Naval Knights of Windsor 'Dissolution) Act, 1802 (66 Sc 66 Viet. 
0.84). 

(a) Greenwich Hospital Act, 1883 (46 St 47 Viot. e. 32). s. 2. 

(o) This term comprises naval pensions, Greeuwicli Hospital i^nsions, 
gratuities, and allowances within the meauing of the Greeuwieh Hospital 
Acts, 1866 to 1883 (see note (f), iupra) (Naval Pensions Act, 1884 (47 St 48 
Viet. C. 44), i. 2). 

(p) But not money distributable under the Naval Agency and Pistri* 
boHon Act, 1864 (27 Si 28 Viet. o. 24), wbieh is therein speciolly provided 
for; see p. 36, po$i. 

(g) Naval and Marine Pay and Pensions Act, 1866 (28 St 29 Viet. o. 73), 
8. 3. The provisions of the Orders in Connoil in force will be found in the 
King*! Reflations and Admiralty Instruotions, Addenda, ob. 61a, 52a. 

(f) Naval and Marine Pay and Pensions Act, 1866 (28 St 29 Viet. c. 73), 
8. 4. It is submitted that this proviaion repeals the Pensions Act, 1839 
(2 Se 3 Viti. e. 61). a. 3, whion authorised the assignment of the next 
quarterly payment of a pension in oertain casce. As to the meaning of the 
term **^zksio&,'’ eee note (o), sum. 

(i) Naval god Marine Pay and Pensions Act, 1865 (28 St 29 Viet. o. 73), 
i. 6. The assignment of any pay or^tber consideration for a co&t^i^g 
•frvice U ririd at common law as being against public policy. As to 
tbe assignment of pay. half pay, pensions etc., geoeraUy, see titles Cbosbs 
SI Aerrov, Voi. I v.. pp. 400 M seo.; iUcaiTxu, Vol. XXIV., pp. 868, 
869; Ksvaifcu, VoL XXIV.. p. 762; and as to commutation of pensions, 
see title RxvawoB, Vo). XXlV., p, 762. See the special ptobihlUon in 
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The Admiralty haa power to reeiore a peosion forfeited imdertbe 
Forfeiture Act, 1870(a). 

63. Where a pereon entitled to a naval peneion or other allow* 
anee, or bii^ wife, or any person he U liable to maintain, is admits 
into a workhouse, the guardians may require the next payment 
falling due to be paid to them 

Part of the pension of a person leaving a wife or family charge* 
able to a union or parish may be paid to the relief authorities by the 
order of two or more justices of the county or place where the 
union or parish is situate (c). 
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63. If a pensioner l)ecoino8 lunatic, part or all of the pension LquUc. 
may be paid to his wife, or anyone else Imving the care of liim, for 
Ills support (dy 


64. When an of&cer is a bankrupt, so much 0 ! his pay os the court, BeBkrnjx, 
with the consent of the chief officer of the department dealing 
with it, may direct is available for distribution among bis creditors; 
and, with regard to any half-pay or pension, the court may order 
it to bo paid to the trustee and applied by him as it may. direct (s). 

66. Prize money is panted (/) to the officers and crew of Priumoaej. 
ships (g) in the Nav}’ in time of war os a reward for active assistance 
in the capture or destruction of one of the enemy's fleet (k)^ hr in 
the taking of other property seiaable under the rules of inter* 
national law. 

Its distribution, as well as the distribution of any other grant or iMu 
reward, ia provid(^ for by the appointment of an agent lor every 
ship of war in comntiseioD(t)* 


tlic cose of priso monev or other bounUee (Kavol Acenej and Distribution 
Act, )S64 r27 As 2A Viot. e 24), s. )S). 

(d) 22 At 34 Viet. c. 22; King's Hegulations aad Admiralty lustruetioDS, 
art. 2014 a. Power is given by Order in Cooneil made under authority of the 
Naval Pensions Act, 1SS4 (47 A 48 Viot. e. 44), 1 . 3. A pension ia forfeited 
on its bolder being convicted of treason or felony and sentencpd to death 
or penal 0 crvitud<‘,or any term of imprisonment with hard labour, or a term 
of imprisonment without hard labour ezoeedbig twelve months (PorfeUnm 
Act, 1870 (33 Sc 34 Viot. c. 23), ■. 2): and ere titles Ckxminal Law and 
P liOCEDURV, Vol. IX., p. 428 ; Retsnuz, VoI. XXIV., pp. 762, 763. 

(6) Pensions Act, 1839 (2 Ac 3 Viot. c. 61), e. 2. 

(tf) 762d., I. 4: see King's Bcgulntions ond Admiralty InstructioDs, 
art. t07U ; and see otso titfe Poou Law, Vo). XXII., p. 672. 

(d) Lunacy Act. 1800 (63 A& 64 Vkt c. 6), s. 336; see title LinrsTics 
AKD Persons op UNSovsn Mtxd, Vol. XIX.. p. 439. 

(s) Bankruptcy Act, 1883 (49 A 47 Viet. 0 . 62). s. 63 (1), (2); see titles 
Bakkroptct and Tnsoltrnct, Vol. If., pp. 100, 101; Rbckivers, 
Vol XXIV., p. 360. 

(/) Naval Prize Act, 1804 (27 A; 28 Viet. e. 25), s. 56 (1). See. generally, 
as to prise law, titles COKStiTunox.^L Law, VoL VI., p. 446; Priss 
Law and JuaisDicnOK, Vol XXIII., pp. 276 et Hq .; SiuTFiNO and 
Navioatjok. 

(g) This term inolndes ** dag officers, commanders, and other officers, 
engineers, seamen, marines, solmers and others on booM '* any ship of war 
(Naval Prise Act. 1894 (27 St 28 Vid». 0 . 26), a. 2). 

(k) Ihid., I. 42: see title Pmss Xmw and JirEtSDtcnoK, Vol XXIII., 
p. 203. 

(0 Naval Agency and Distribution Act, 1894 (27 As 28 Viet. a. 24), s. li. 
This Act U applied to money payable under the Slave Trade Act, 1873 
(39 St 37 Viet. 0 . 89), by tbid., a, 19, or any ship, other than a ship of war, 

• c 2 
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The po 0 ( of agent ina; be bald by a partuorship bo<!y, but not by 
anyone holding office or eioploymont under the Crown, or by a 
proctor, attorney, or solicitor (a). 

The appointment, which must be by attested instrument regis¬ 
tered at the Admiralty, signed by the commanding officer, remcuns 
unaffected by a change in that command, and makes the holder an 
officer under the jurisdiction of the Court of Admiralty (b). The 
agent is entitled to copiee of official accounts, aixl is remunerated 
by a percentage on the net amount distributable. 

Disputes os to the distribution, or the investment which is 
authorised pending distribution, come within the jurisdiction of 
the Court of Admiralty (c). Before the diRtribution, the costs and 
expenses of officers and crew and agent and any other chargee must 
be taxed and paid(d). 

The distribution, where not epecialty provided for by Act of 
Parliament, must be mode under the direction of a royal proclanm- 
tion or Order in CoaneiljWnd instruments made in pursuance of such 
an order by, to, or npou anyone in the service of the Crown are 
exempt from stomp duty (s). 

Forfeited and unclaimed shares, together with a deduction of 5 
per cent, on the proceeds of all prizes, on all grants to the Navy and 
Marlbes. and on all bounty money, and on any other money from 
which by law prior to 2Srd June, 1654, a deduction was allowed, 
are earned to and form part of a naval prize cash balance (/). 

The rights of the officers and crew to take any step as salvors, 
seizors, captors or otherwise, in the deCiiult of the agent, is not 
affected The righto and authority of the Crown are also saved, 
and power is given to make Orders m Council for the purposes of 
the Act (AX 


Part V—The Regular Army. 

Sbot. l.^Commnnd, EnlUtmmt, omf Sere teen. 

DeSnittoo 66. The term ** regitlar forces is defined by the Army Act (i) 
as meaning officers and soldiers who by thoir commies ion, terms of 
enlistment or otherwise are liable to render continuously for a term 
military service in any part of the world. It iuclades the regular 


belonriag to the Crown, by direotioo of the Admiralty (Naval Agoncy 
and Dia&ibntioa Act, 1864 (27 & 28 Viet. e. 24), sa. 8, 4). As to slaves 
trade, see title Tsadb and Ticadb Unions. 

(a) Naval Agency and Distribution Act. 1864 (27 ic 28 Viot o. 24), 
M. 7, 8. 22(1). 

( 8 ) Ibid^ tt. 6 , 8 , 8 , !l. 

(ej Ibid., S0. l8-‘22. 

(d) /MA, a. 12. . 

Jf) Ibid., H. 14, 15, 10. The pro JanatioD for tbc time being in loros 
wdl be round in the Quartorly Navy List. 

8 Naval Agtn^aod Diatribation Act, 1804(27 A 28 Viot o. 24), s. 17. 
28td., s. 28 (2). 
f Jhid., Si. 23 (2), 26. 

Army Act, i. 180 (8). As to tbe Army Act. see noto(«}. p. 30, anU^ 
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army commoDly so calledi the Boyal Marines (k), the Indisn 

Army (0< the Boyat Malta Artillery (f»); also the reseire forces, Conmuad. 

when subject to military law (n). Balist- 

67* The Indian ArmT, whicli is practical!^ entirely composed 
of DAtivos of IndiOt is subject to the Indian military law contained — 
in the Indian Articles of War(o), 

The Colonial Forces consUt of troops raised by the Marions 
Colonial Governments^ and of troops raised and maintained under 
the authority of the Imperial Parliament for service in the 
Colonies ( 2 O* 

68 . The maintenance of a standing army within the realm in URintenaoc« 
times of peace, without the consent 0 ! Parliament, was declared to 

1)6 illegal by the Bill of liighU (q\ and since then the regular forces 
have only continued to exist by virtue of the annua) renewal of the 
Hanction given by PApliainfint(r). 

69. The government of the forces is vested in the Crown («), oovsmmect 

who has power to make regulations as to command and ndminis* •dmioi*.* 
tration (/). if 

The administration of the Array is ronfiddd by the Crown to the 
Army Council (a). ^ 

70. The constituent ol era on ta of the regular forces arc fighting ''^rptumi 
ti’oops, services, and departments. The two former are divided into <iepArtKneQ(a 

corps," an expression which means any military body declared by 
Royal Warrant to be a corps, which is the unit lor purposes of 

(A*) Wben borne on the books of % man-of-war in commiMion the Marinei 
ore subject to naval law ; see p. 31. <tnU: Army Act, s. 179 (15). 

(h Tne expression India U deSosd by s. 190 (21). 

(m) Ibid., s. 100 (S). 

in) Ibtd.: st'opp. 43,72, j>09t. T)io rcsrrvo forces arc defined by tite 
Army Act, e. 19o (9). 

( 0 ) Ihiff.f a. ISO (2) (a). The term *'native of India" is defined 
by ibid., s. 190 (22), as meaning a pereon triable and punishable 
imdor Indian military law. The Inihao Articles of War do not apply to 
any British-bom subjeot, or to any legitimate Christum linoal descends at 
id the same, whether in the patenial or maternal line; see Army 
Act. s. 180 (2) (b); Indian Articles of War (Act Ko. 5 of 1866}; 

Indian ArticlOH of War Amendment Act. 1894 (Act No. 12 of 1894). 

Native camp fullgwcrs are made subject to Indian miltta^ law by the Army 
Act. s. 176 (10): see also title Dtvzsowcan amd (^oLONiae, VoI. X., 
p. 506. 

ip) The term " colony " is defined by the Army Aot, e. 190 (23). As to 
the Colonial Forces, see (5i<f., s. 177. 

(q) 1 Will. ^ Mar. sees. 2» c. 2, a. I; see title CONSTiTorzovAt Law, 

Vol VI., p, 380. 

(r) See, 4.g,, the Army (Annual) Act, 1912 (2 & 3 Goo. 5). e. 6. 

(s) See stat. (1661) 13 Car. 8, stat. 1, o. 6 s title CoKStlTvtlOKAi. Law, 

Vol. VI., pp. 417—419. 

(t) Army Act, s. 71; eee King*s Regulations and Orders (or the Army, 

(Ihereafter in Parts V.—VIIL ol this tiUe referred to as Eins^s 
Regulations, 1912). paragraphs 21^236; and, as regards India and the 
ooloniea, para^phs 38—r48< rower is also reserved to the Crown to 

make articles of war, provided that the same do not create any oiimet or 
ruolshmonts not recognieed by the Army Act (f5id., s. 60). 

(a) Soe, generally, title CoMattTonoMAX. Law, Vol. VI., p. 418 1 Vol. VIh» 
pp. 92 a $f>q. 
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entiabneDt and service (i). The unit for pnrpoeee of discipline 
etc. is not necessarily the corpe, and^ like the term ** comcoanding 
officer/' is not capable of d^uition, ite meaning depending upon the 
exigeneiea of any particniar sitnation and the custom of the 
service (c). 

71. Tersons may join the regular forces either as officers (d) or 
as soldiers (c). Appointments to first com missions os officers are 
governed by the proviriona of the Pay Warrant (/)• Trafficking in 
commissions is an offence punishable on eonvicUon, on indictment 
or information, by a fine of £100 or imprisonment not exceeding six 
months, and if committed by an officer entails dismissal on convic* 
tion by C0Qrt«martial(^). 

An officer has no right to reeign his commission (k), and if be 
coosidors himself wronged by his commanding officer aud cannot 
obtain redress, his only remedy is to complain to the Army Council, 
whose duty it is to investigate the oomplami and report to the Crown 
through the Secretary of State (i)« 

72. Enlistment is the acceptance of an engagement in the 
military service of the Crown, and is in the nature of a contract 
between the person enlisted and the Crown (j )• It follows, therefore, 
that the terms upon which a person enlist cannot bo altered with* 
out bis consent. Hecruits are enlisted either tor service with a 


(6) The expression **corpe*' is defined by the Army Act. s. 100(16). 
A eoldier on enlistment.ie appointed to a corpe euid, nolou transferred, 
serves in it for the wliole penod of bis serviM. An officer is. on the other 
hand, Uftble to serve with any portion of the army. As to llio Army Act, 
see uoto (s). p. 30, oafs. 

(«) See King's Regulations, 1012. paragraph 4.16: Rules of Procedure, 
1007, s. 120 (reprinted with amendments. Stat. R. ^ 0.. 1912. No. 1906 ): 
see aiao Bmdfsy v. Arthur (1825), 6 Dow. Sc Ry. (X. b.) 4J3. 

(d) The oxpresnop "officer" in defined by the Army Act, a. 100 (4). 
An alien may not be appointed to a commiMon (fAtd.. a. 95 (1)). An 
officer bolds nia position at the will of the Crown, and cannot bring an 
action for wronghil diamissal (Ra Tu/ruU (1876). 3 Oh. D. 104; H. v. 
Seerabiry of State ftn If or. [18011 2 Q. B. 320. C. A.). The Army List is 
evidence of an officer's rank (Army Act, a. 163 {)) (d)). As to army 
cbaplains, see title Ecclesiastical Law, VoL XI., pp. 647, ^8; and see 
pp. 443. 483. note (/). 

(a) eTpression "soldier" is defined by the Army Act, s. 190 (6). 
" Noncommissioned officer " Is defined ibid., a. 190 (5). 

{P King's Rejpilationa, 1912. paragnphs 213—216; Pay Warrant, 
19^; aao Army Candidates Rtfulationa; and see title CkiNSirruTiOKAL 
Law, Vol. VII., pp. 21, 22. 

(a) Army Act, a. 155: seo also title Cedcihal Law Pkocxoube, 
Vol. IX., p. 486. 

(h) Parker v. C1*M (lonl) (1769), 4 Burr. 2410 ; Vartue v. Clive (Lord) 
(1760), 4 Butt. 2472 ; R. v. Camieg. Bx varU TJaU (1887), 10 Q. B. D. 15 j 
.Beareane, CkurehiU, [1802] 2 Q. B. i44. C. A.; Kx parU Trenchoid 
(1874), L. R. 9 Q. B. 406. 

(0 Woode V. r^tOehtc (1909), 26 T. L. R. 065. C. A.; Army Act, 
s. 48 : and see ibid., a. 27 (1), (2). as false accusations. 

(i) CoopuUorr military service was declared illegal by stat. (1640) 
16 Cat. 1, 0 .20, the royal prerogative of purveyance was aboIUbed by stat. 
(1660) 12 Car. 2. o. 24, a. 11. and any stmlar powers as far as the army ^ 
cofiosmsd new depend on the provisions of tne Army Act; and see also 
DOtet (p). (A), p. 10, outs. 
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partiealar corps of the regalar forces (ik) or for mnoral service (f). Bicr. i. 
In the latter case the recruit is to be appointed as soon as prac- ConxBund, 
ticable to some corps of the regular forces (m). A person enlisted for Esiist* 
service with or appointed to a particular corps serves in it tor the and 
period of his army service (n), anises, when enlisted for genc^ Servtcei. 

service, he is transferred within three months to some other corps 
of the same branch or arm of the service (o). A man may beirans* 
forred with hie own consent to any coris at any iime(p), or l;^ 
oomputeion bo any corps of the same branch or arm serving in the 
United Kingdom ( 9 ). 

7d. All British subjects are entitled to offer themselves for certouwbo 
enlistment, and aliens may be enlisted with the consent of ^ 

Grown (r). Inhabitants of British protectorates, negroes, and 
persons of colour are not deemed to be aliens for this purpose (<). 
Apprentices may be enlisted, but where ibo apprentice was bound 
when he was uuder the ago of sixteen tor at least four years by a 
regular indenture, and was under twenty-one at the date of his 
enlistment, the master may apply to a court of suatmary jurisdiction 
for delivery up to him of the apprentice (a). The master may, how* 
ever, elect to give up the indenture of his apprentice, and* where he 


{k) For CofiniUoD of the expreMioa corps," soe Army Aot,s. I90*(1S). 

H) Ibid., s. 82 <]). 

(«) Ibid., a 82 ( 8 ). 

(a) Ibid., s. 83. 

( 0 ) Ibid., s. 83 (1). 

tp) ibid., s. 83 (2). TIjo comiKdeat military ^authority may vary tbe 
coaditioua of his service in this case to suit the altered eircumataoccs 
(ibul.. s. 83 (3)). 

( 9 ) A soldier may be compaUorily transferred id the following eases 
(1) where heis inyalided from foreign service i. 83 (4) (s)); (2) where 
be is ordered abroad, and oitber his health rendom him unlit for foreign 
service, or he Is witbla two years from the end of bis term of army service 
(ibid., s. 83 (41 (b)); (3) where he is on foreign sorrico and bos more than 
two years of his term of army service unoxpued, and his corps Is ordered 
to another station or to return homo (ibid., ». 83 (5)}: (4) soldiers trans¬ 
ferred to soTTo as warrant officers, or on the staff, or iu any corps not being 
infantry, artillery, or cogineen, may bo transferred to any other corps 
(ibid., s. 83 ( 6 )); (5) soldiers guUtj of desertion, or frandulent enlistment, 
or sentcDced by court-marli^ to a punishment of not less thsn three 
months* detention, are liable to general service In commutation wholly or 
in part of other punishment e. 83 (7)): (C) aoldicrs In custody as 
deserters may be transferred to any other corps without prejudico to wit 
aubseniient trial and punishment {ibid., s. 83(8)). 

(f) ibid., s. 85; see title Alishs, Vol. I., p. 300. 

(s) Army Act, s. 95 (2); see title Atir.NS, Vol. I.. p. 300. 

(u) Army Ao^ s. 96. Tho master must wi^in one mouUi after the 
approntice left his setvioe take the oath spooified in tbid., Sched. I., before 
a jusdCQ of tho peace, and obtain from the Justice a certificate, in the form 
set out in the above Bche<lulc,.of having taksa such oatii (ibid., e. 06 ( 1 ), 
Sehed. 1.). He may then apply to a court of snninu^ jnnsdiction, 
within whose jurisdiction tho apprendee is, and tbe court, if satisfied of 
the master's right to claim tho apprentice, may order the latter to be 
deliverad up to the master by bis commanding officer. If therommaodlng 
officer BO requires, the court must Iry the apprentice for falsely iUtiDg 
on attestation that ho was not an apprentfeo (idd., s. 06 (8)). An 
apprentice may not be takpi from the service except uudot an order of e 
court of summavy iurisdictaon (shid., s. 98 (8)). As to courts of atuninary 
iurladiotion generally, sec title MAOimuTXs, Ybi. XIX., pp. 571 tf srg. 
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8aoT. 1 . does eo within one month after iho attestation of the apprentice, he 
Command, U entitled to receive to his own use so much oi the bounty, if any, 
Enlift- payable to the apprentice on enlistment, ae has not been paid to the 
mint, and latter before notice was given of his being an apprentice (6). 
Serviesa ladentured labourers in a colony, if imported at the expense of the 
employer or the colony in consideration of the indenture, may be 
be claimed under all circumstances (c). 

Ferinii vf 74. A person may be enlisted to serve for a period not exceed* 
•orvice. |j)g twelve years, which is known as the term of bis original enlist^ 
meQt(d). Such enlistment may be entirely for army service, that is 
with the colours, or partly for army eenice and partly for service 
in the reserve (e), and dates from the day of attestation (/) except 
in cases where a soldier has forfeited any iwi of hie service (^). 

75. A soldier in army service may, after tbo exi^iration of nine 
meQtAnu years from the date of his original enlistment, be re«ingaged on the 
coQttqu«Dcc. recommendation of his commanding officer and with the approval 
of the competent military authority, for such a further period of 
army service as will make up a total of twenty *000 yeaie(fO. A 
soldier wBo has completed twenty*one years* service may, if bo so 
desire and the competent military authority (t) approves, be con¬ 
tinued as a soldier of the regular forces (k), 

(6) Annj Act. s. 06 (0)$ as to the Army Act, aoo oolc («), p. SO, nnU. 

(c) Army Act. s. 97. 

(d) /bid., s. 76. As to re-engi^xncnt and coulmuance, see tbid., s. 84. 

Ibid., s. 17. The lelativo proportions of colour M*rvice aud 

eemea In the reserve arc varied from time to tiino ns tbo exifn^ncice of 
the service demand. The Army Council may allow a soldier to enter 
the reserve at once, or to extend his army tervtoo for alt or any part of the 
uooxplred residue of bis tonu of enlistment, or to extend Much term up to 
twelve yean or any shorter period. A reservist may also be pormittea to 
re-enter on army service for sU or any pint of the unexpirod residue of hw 
term of enlistment, or for any period not cxeeoding io the whole twelve 
yean from his attestation (ibid., s. 76). For the defliiilion of reservo,'* 
see ibid., s. 101 (9). 

(f) Ibid., s. so (6). 

(a) A soldier who has been (pilty of dosertion or fraudulent enlistment 
forfeits the whole of his service prior to eonvicUon, and his i»eriod of service 
will date from the conviction, or, where he confesses tbo offence, from the 
order, if any, of the competont military authority dispensing with his trial. 
All or any part of the forfeited service may be restored by the Army 
Council (iow., s. 79; and see King's Kegulations, 1012, parwapb 273). 

(11) Army Act. s. 84: and see King's Begulations. 1012, paragraphs 
264--2d9. The {mod of twenty-one years is compuW from the date of 
atteatatioQ, and is inclusive of any peri^ previously served in the reserve 
(Army Act, s. 64 (1)). The provisions of the Army Act as to forfeiture 
also apply to a re-engagement (Army Act, a 84 (2)); as to forfeiture, see 
note (y), A oeclaration must be roado before his commandiog 

officer by a soldier desiring to re-engage* (Army Act, s. 84 (3)); see 
King's Regulations, 1912, paragraph 264. A non-com missioned officer has 
the option of re-engaging and contanuing, or of doing either of these 
thinga, subject to the veto of the Anoy Council (Army Act, s. 86). 

(f) Ibid,, s. 66. For the definition of ''competent military authority/' 
•ee itfd., s. 101 (1). 

(k) a. 66 : Ring's l^alations, 1912, paragraphs 270—272. He 
0 «a elaim bis discharge on ginoe three montW notice (Army Aet, s. 66]; 
see olio King's Regulatioos, 191^ paragraph 272. 
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76. A soldier wlio is entiiled to be discharged may have his h 

service prolonged (or a jmoi not exceeding twelve months, if at Command, 
the time a state of war exists, or such soldier is beyond the seas, or Snttst* 
the reserve has been called oat on permanent service (Q. If asoldier nient. and 
is entitled to bo transferred to the reserve at a time when a state of ^^rvicst. 
war exists, be may !» detained in armv service for a perit^ cot p»bnKuion 
exceeding twelve months (m). In both the above cases the soldier of eerricc. 
entitlo<l to discharge or to transfer to the reserve may agree to 
continue as a soldier of the regular forces on making the prescribe 
declaration before hie commanding officer (a). 

Similarly, in ease of imminent national danger or of great emer¬ 
gency the Crown may by proclamation order that soldiers who 
would be entitled bo 1)6 transferred to the re6er>'e shall continue in 
army service (o). In such case the eoldiers continued in army 
service are liable to Btrve in army service for the same \ienod for 
which they might be required to serve if they had boon transferr^ 
to the reserve and called out on permanent service (p). 

77. A person who olTers to enlist in the regular forces receives proc«durs on 
from the recruiter a notice informing him of the general conditions eoiutment. 
of the contract he is about to enter into, and directing him to appear 

l)e{oro a justice of the i)oace for attestation (q). It he fails to art>ear, 
or on appearing <l(«c1ine8 to l)e enlisted, no further proceedings are 
to be taken (r). If lio appears, tbe justice must asK him whether 
lie has been served with and understands the notice and agrees to 
)h) enlibteil, and the enlistment is not to bo, proceeded with if tbe 
recruit ap))ears to the justice to be under the iofluence of liquor (s). 

It the recruit agrees to be enlisted he is to bo cautioned against AiustAtioa. 
making a false answer, and the questions contained in the attesta* 
tion paper are to be put to him and bis answers recorded on the 
paper itself. Upou signing the declaration contained in tbe 
attestation paper and i^ing the oatb of allegiance, the recruit 
becomes an enlisted soldier of tbe regular forces (t). It is to be 
noted that a person may also become subject to military law as a 

(l) Army Act, b. S7 (1). 

(m) 2S<Vf., B. 87 {2). 

(n) Ibid., s. 87, (3), (4). 

(0) S. 88(1). 

(n) /bid., s. 88 (3). As to tbe period of service when the reeeire it 
caUed out, see p. 80. poti, 

( 9 ) Army Act, s. 80 (1). The term juBtice of the peace** iitcIadoB, for 
Aticfltatiou purpoBOB, officere duly authorised by the Array Council ; 

Colonial and Indian magistrates: British eonanls abroad ; persona duly 
aatlioriaed by the Gorernor*(lencral of India or the Oovernors of Colonfea; 

British remdenia and poUtieal agents in Indian native states (tdid., s. 04). 

{r) ibid., B. 80 (3J. 

(s) iStd.. a. 80 (S). An onlistment on Sunday is not void under the 
Monday Obaervance Aot. 1877 (20 Car. 2, 0 . 7) (Tl'olfoa v. Oavin (1850), 

IG Q, b. 48). 

(t) Army Act, s. 80 (4). llie iuatiee moat sign the attestation pap^ 
and d^ver it to the recruiter, and the offloer who approves of the recruit 
for service must, at the request of tlie recruit, furnish the Utter with a 
wtiflod copy of his attestation paper. A fee of Is. is payable to the 
olerk o! the jnstioe for the atteeUiion («W.). A statement made hr a 
soldier in his attestation paper at to the place of his birth does not deter* 
mine his place of settlement (Chsrfssy rama Omrdiam v. Surrey (CM; 
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floldier of the regnlar forces simply by receiving pay as soeb, even 
though be may not have been duly attested (u). 'Where a Mrson 
has gone through the form of attestation^ bat the eame is inviuidp he 
cannot claim his discharge on that ground, nnlees he does so within 
three months from the^te of the attestation (a). A person who 
has never been attested at all bat becomes a soldier of the r^lar 
forces by the mere fact of receiving pay^ can at any time claim his 
discharge, bat he remmns a soldier of the regnlar forces for all 
purposes in the meantime (bX 

76. Any person who without due authority pnhiishes notices 
or advertisements for recruits, or opens or keeps recruiting offices, 
or receives recruits, or in any way interferes dii-ectly or indirectly 
with the recruiting service of the I'egnlar forces, is liable on summary 
conviction to a 6ns not exceeding A*20(c). A person who know* 
ingly makes a false answer to any question contained in the 
attestation paper, which has been put to him by or by the direction 
of the justice before whom he appears for attestation, is liable on 
summary conviction to imprisonment with or without hard labour 
for a period not exceeding three months (dy Where the attoetation 
has l^n completed and the offender hns consequently become a 
soldier of the regular forces, he may 1)6 proceeded against either 
before a court of summary jurisdiction or before a courUmartial At 
the discretion of the competent military authority (^). 


MUIUrj 14W. 


^ Sect. 2.-^Z)/sctp/bic. 


79. It is one of the cardinal features of the law of England 
that a soldier doee not by enlisting in the regular forces thereby 
cease to be a oitisen, so os to deprive bim of any of hie rights or to 
exempt him from any of his liabilities under the ordinary law of the 
Jandf/). He does, however, in his capacity of a soldier, incur 
additional responsibilities, for he becomes subject at all times and 
in all drcumstances to a c^e of military law contained in the Army 
Act, the liegulations and Orders for the Army, and Army 

Orders (! 7 ). This c^e, which is authorised and brought into opera* 
tion from year to year by the Annual Army Act (/i), is part of iliu 


^ tk$ Pern) (IS93), 69 L. T. 364); m to false answors, see the text, 
infra. 

(h) Army Act, a. 100; as to the Army Act, see note (s),p. 30, onls. As 
to the ** Sing’s Shilling,'’ see note (It), p. 19, anU. 

(o) Army Act, s. lOU (1). 

{h) ;6id.,s. 100(2). 

( 0 ) tM.t s. 9S. Aa to summary procedure generally, see title Maois* 
TEATBS, Vd. XIX., pp. 689 <i $9q. 

(d) i^ny Aet, a. 90 (1); and see s6id., ss. 33, 79 (2); as to irregular 
ealiatiaent, see iA»d., se. 33, 34; ae to atteetatios, eoe p. 41, anU. 

(s) Army Act, s. 99 (2). As to courts of summary joiisdictioa generally, 
see title UAOUtaATBS, Vol. XiX., pp. 671 ei jm. 

(/) BardwU v. XaSot (1612), 4 Taun^ 401; see p. 01, post. 

(s) Compare ^Vood v. Vicloria Pierund Pnoilion (Vctwffn Hoy) Co,, Ltd. 
(1913). 29 L. R. 317; see Ring's Begnlations, 1912, paragr^>h 1119 a. 

(4) 8oe, e.g.. Army (Anmial) Act, 1912 (2 A 6 Geo. 6, c. 6). The fact 
that the number of men ooustitutiog the forces for the iimo being exceeds 
^ Dumber aathonsed hy Psrliamettt does not exoludo the f»peration of 
the Aet («bi*d., n. 2 (3)}. 
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ordiDor; law of the laod» aod must not be confused with so-called Iscrr.l 
martial law, which is not law at all, but consists of regalationK DlBCdtoBse. 
made by the military authorities in time o! war for the purpose 
of securing the safety of the troops and maintainiug order in cases " ** 

whore the ordinary courts of law have been compelled to suspend 
their functions (i). 

80. The expression persons subject to militai^ law " includes 
all officers and soldiers of the regular forces, all civilians attached 

to or accompanying the regular forces when on active service (j), the ^ 
Boyal Marines when not borne on the books of any ship-of-war (it), 
the Indian and Colonial forces when attached to the regular forces 
in the United Kingdom ({), and under certain circumstances the 
auxiliary forces (tH), The above persona may become subject to 
military law either as officers or os soldiers (n). 

81. Where an offence under the Army Act has been committed Duntioo oi 

by any person while subject to military law, the offender may be ^ 

ietili with under the military code even though lie hae since the 
uommission of the offence ceoa^ to l»o subject to military law, 
provided that he is tried within three months of his ceasing to bo 

subject to military law, excepting where he is charged with nigtiuy, 
desertion(»i), or fraudulent enlistment (o). A jicrson subject to 
military law who is sentenced by court-martial to i^nal servitude, 
imprlsonmcDt or detention and is discharged h-om thu service, may 
1)0 dealt with during the term of his sentence os if ho continued to 
be subject to military law(p). * 

No one may be tried by court-martial for auy offence committed Timeii&it 
more than thi^ee years Wore tlie date at which the trial begins, 
except in the coses of mutiny, desertion, and fraudulent enlist- 
ment(r/); nor may anyone l>e trial twice by court-martial for tho 
some offence (r), 

82. Tie term military offences*' includes all offences for ximurj 
which ])ersotis subject to military law may be tried and punished offcnco. 


(») Sec Dicey, Law of the Constitution ; IloUaod, Handbook of l^ws and 
Onstoins of War; fix vaHe Jraroic (D. i^.)» 11^3] A. C. 109, T. C.. following 
V. jB^reeeannd (1030), 1 Knapp,316,P.C. j A. *G. /or ik$ Cape 
of Good Hw$ T. Vrtw Reenen, A.*0. for the Cape of (hod Hope v. SmU, 
110O4J A. C. lU, P. C.; TUonko v. A.-O. of Xatai, [1907 J A. C. 93, P. C. 

(j) Army Act, es. 17o—17S. A civilian subject to military law cannot 
bo tried by a rwineutol court-martial (Army Act, s. IS4 (i)) ; Be iltwi 
U6S5), Id Q. B. 0. 468. 

(ifc) 2 Sco p. 32, anU. 
it) Ibid.. 176. 176. 

(m) Sec p. 72, post. 

(«) Iko Army Act, os. 133, 154. 

(o) idtd., «. 156 (1) 8 2iarke v. Pivyley, [1608] 1 Q. B, 888, C. A. 

(p) Army Act, s. 168 (2). 

(a) I6td., s. 16L Kxemplarv service for three years is also a bar to 
triij for dcficrtion, other than oeaertion on active service, or for froaduleai 
rnliitmoat, subject to forfeitnre of all aervieo prior to the fraudulent 
onlUtincnt. The Army Council may restore aorviee forfeited (ifruf.). Ibid., 
«. 161 docs uot affect tho jurisdiction of the civil courts ss. 168,161). 
As to tho offences of iniutiog to motiov aad oamstiDg doserten, soo title 
Odzmikal Law and PRoesnuna, Vol. Ia.. pp. 464, 403. 

. (r) Army Act, s. 167. 
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by the military courts. Uost of these ofTenoee are of a purely 
military character, such as ofFenoes against military discipline and 
offences commits by one soldier against the property or person of 
another soldier (s), but the military courts may also try persons 
subject to military law for any offence which is a civil crime (t), 
subject to certain restrictions in the case of treason, murder, 
manslaughter, treason felony, or rape (a). 

83. Every person subject to military law who is charged with 
an offence under the Army Act may be taken into military custody, 
that is, be may be put under arrestor in ooDGnenient(6). An officer 
may order any officer of infurior rank or any soldier, aud a non* 
commissioned officer may order any aoldier, into custody. An 
officer may also order his superior officer into custody if the latter 
is engaged in a quarrel, fruy, or disorder (c). Officers or non¬ 
commissioned officers commanding guards, provost-marshals and 
assistant provost-marshals, must receive any person comtnitiod into 
their custody by any officer or non-enmmissioned officer. The 
officer or non-commissioned officer giving the prisoner into custody 
mast within twenty-four hours sign and deliver to the person into 
whose custody the prisoner is given an account in writing of the 
offence with which the prisoner is charged (<f). Tliis charge must 
bo investigateil without delay (r). 

84. Serious offences agaiuet military law are dealt with by 
court-martial. There are ^ree descriptions (/) of court-martial— 
the regimental court-martial, the district couii-martial, and the 
geueral coui’t*martial, which do not differ in the extent of their 
jurisdiction, each having seisin of any military offence, but varying 
as r^ards their competence to try officers and as to the amount of 
punishment which each can award (ff) and in their conqKiHition (li). 

<f) For a full Ibt of Uio offences, see Utle Courts, Vol. IX., p. 102, 
note (o). 

(i) Army Act, e. 41: os to (he Amy Act, sec note («), p. 30. ante, 

(o) As to these exceptions, see title Oouhts, VoJ. IX., p. i02. As tc 
the coDfinustion of sentences passed for civil orimes by courts -id or Uid, 
see Anuy Act, s. 04. As to the venue of trials of eoldiere clisrg^ with 
murder, see Jurisdiotiou in Ifomicides Act. 1862 (25 Sc 26 Viot. e. 66). 

(b) Army Act. s. 46 (1), (2); Mark* v. FragUtf, (18981 1 Q. B. 888, C. A. 
As to expenses of conveying a deserter to gaol, see R. v. Pkree (1614), 
a M. 4s 8. 62. 

(c) Army Act, s. 46 (8). It may in eertoio oiroumstaacea becoiue the 
duty of an officer to order tbe arrwt of his superior u/ncer; see Manual ol 
^liUtsry Law, 1907, ch. iv., paragraphs 6, 6. 

(4) Array Act, s. 45 (4). Tbe person receiving the prisoner is fully pro- 
loclod {WoUon v. Qavin (1S60), 16 Q. B. 48). 

(s) Army Act, s. 45 (5). 

if) The field court-martial, which is of an exceptional oharauler.is dealt 
with elsowbero ; soo title Cotmn, Yel. IX., pp. 101, 104. 

(p) As regards tbe trial of warrant and non .commissioned officers, see 
Army Act, si. 182, 183. As to the jurisdiction of the different hinds of 
ooojts-martial, see title Covats, Vol.sXX., pp. 102 H $eq. As to privilogo 
protecting statements made in the eourse of adminisiratiou of justice, sof^ 
title Lusl akp Sian pat, Vol. XVIII., pp. 678 ei $eq, 

(b) The members of a eourt morUal may belong to aay corps (Anuy Aet, 
i. 00 (1) ), inoluding uoiU of the Territorial Force (see pp. 72, 76, poll), 
though under tbe RuW of Procedure. 1907. r. 20 (A), a dlstriot and a 
geaew oourt-moriial abould, it possible, oonsist of officeia from other 
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85. Pereona sobject to military law who are charged with siot. a 
offeDcea under the Army Act may, if they are soldiers, be dealt DlseipUns. 
with eammarily by their commanding officer. The latter has a 
discretion as to the exercise of this power, save that in the ease of 

a charge for drunkenness be mnet deal with it eammarily, unless 
the offender is a non-commissioned officer or the offence was com* 
mitted on active servioe or duty, or after the offender was warned 
for duty, or is found unfit for duty by reason of druokenneee, or 
has been guilty of drunkenness on not less than four occasions in 
the preceding twelve months. The commanding officer's powers 
are limited to awarding twenty-eight days' detention, or, if on 
active 8er>’ico and the offender is not a non-commission^ officer, 
twenty-eight days' field punishment, and the fines, stoppages, 
and forfeiture of pav antbonsed by tho Army Act. The offender 
may elect to be tried by district court-martial in every case where 
the commanding officer awards forfeiture of pay or anything 
more than a minor punishment (i). 

86. Tho rules of evideucu in proceedings before, a court- RvMences&d 
marlial are identical with those followed in the English civil \*roctA\iTp, 
courts (it), though tho proof of certain official documents is 
facilitated (1). Tho conviction or acquittal of a prisoner by a civil 

court for the same offence is proved oy production of the certificate 
of the clerk of such court or uis deputv (tit). 

A conviction by court-martial can be proved by a copy 0 ! the 
original procee<lings of the court-martial certified by tne Judge- 
Advocate-General or bis deputy, or tbs officer having the custody 
of the same, without any formal proof of their signatures (n). 

The procedure of com U-martial is regulated by Rules of Procedure 
made by the Cro^Yn and signified under the hand of a Secretary of 

corps. Where tho piiMner is au officer the roembers should be of equal 
or superior rank to him if possible (Rules of Procedure, \907, r. 21 (a)), 
and, if the prisoner belongs to the auxUiaty forces, one znembw el 
the court should always belong to the saioe branch of the serrice as the 
|iTisoDer(ihfd.,r. 20 (b) ). Tho officer convening tho court, the prosocutor, 
a witness for tho prosecution, the officer who investigated the charge, 
or the prisonor’s commanding officer cannot sit on a court-martial save 
in the case of a field coort-mortial (Army Act, s. fiO (2), (9)). The 
president of the court is to be appoiuted by the convening officer 
(thtd., B. 47 (3)), ami must not be below rank of captain, except in 
oertaiu epeclal cirturastances; see ibid., s. 47 (4). The president of a 
district or general court-martial must, except 10 special circamstanq^ 
be a field officer (ibid., a. 48 (9)). When a warrant officer is being tnod 
tbe presidont must not be below (he rank of captain {ibid., 3. laS (4) ). 

As to the compoaitioij and couveniug of courts-martial, soe, further, title 
Couuta, VoL IX., pp. 100, lOt. 

(») Army Act, s. 40; King's Regulations, 1912, paragraphs 493—513. 

The minor punkhmente referred to are spewed in tb(d., naragraph 493. 

A aon-ooniiDissioQed officer cannot be de^t with lumiDaruy for dronken- 
ness (Army Act, s. 183 (1)). 

ih) Ibid., e. 128 ; see ^so 8hio Bounty Care, cited in B. e. ^tiddrt 
(ISOl), 1 East, 300 , 312 : Siralf^ni Casa, cited in B. v. Suddti, supra, at 
p. 313. Taking a oath before a court-martial oonstitotes perjury at 
oommou law {&. v. //eons (1804), 4 B. 4e 8.947). As to evidence generally, 

BSe title EviOKHo:, Vol. XllL, pp. 416 el na. 

(l) Army Act. s. 103, where the documencs are specified. 

(m) Ibid., a. 164; and sec tide Evidsitck, Vol. XIll., p. 050. 

(a) Amy A^t, s. 166. 
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State (ft). These rules mast not eontain anything inconsistent 
with the Army Act (p), and must be laid before Parliament as soon 
as practicable after they are made (q). A prisoner may be repre¬ 
sented at a general or district court-martial by counsel (r), whose 
poeition is subject to the Buies of Procedure and to the Army 
Act, which contains provisions for dealing with counsel guilty 
of improper conduct or contempt of court (s). 

The Rules also provide for the summoning of witnesses (t), who 
are given the same privileges from arrest on civil process as 
witnesses befoio a superior court of civil jurisdiction (a). Civilians 
who are guilty of contempt of court towards a court-martial may 
be dealt with by a civil court to whom the olTence has been certified 
by the president of the court-martial (b), and if guilty of giving 
false evidence are liable on indictment or information to be con¬ 
victed of and punished for perjury (c). Persons who are charged 
or prisoners who become insane can dealt with as provided by 
the Army Act (d). 

87. The Army Act lays down a scale of punishments for 
ollences on conviction by court-martial ranging from death (c) to a 
reprimand in the case of an officer, and to forfeiture, fines, and 
gtopi^ges in the case of a soldier (/). 

(o) Army Act. s. 70 (1); as to the Army Act, ooo note {*>), p. JO, ank. 
They will he judicially noticed (ibid,, e. 70 (3)). Procedure is at preteni 
regulated by Etuleeo! Procedure, 1007, rupriuted with amcodmcJits, Stat. 
R. oso.. leie. No. luos. 

ip) Army Act. s. 70 (2). 

(q) Ibid., e. 70 (4). 

(r) Rules of Procedu^ 1907, rr. SS—94. Counsel may io Eugbud or 

Ireland be either a barrister or a toliciior, in Scotland an advocate or law 
agent r. 93 (B)}. See also titles BaBSiifTRKS, Vol. II., p. 373; 

SOUClTOftS. 

(«) Army Act, c. 129. 

U) Rules of Procedure, 1907, r. 76: Anny Act. «. 126 (1); aud noe 
title EvinsMCR, Vol, Xill., p. 6S6. As to tno administi'ction of oaths, 
see Army Act, a 62. 

(a) ibid., a 125 (2); see title EvtDlBCB, Vol. XllI., pp. 666 H 

(b) Army Act, a 126. As to contempt of court gener«ai 7 ,se» title COM- 
TBMBT OF COUHT, ATTAClDIE>i7 AMO COmUTVAL, Vol Vll., pp. 279 el $9q, 

(e) Army Act, s. 126 (2); see also note (k), p. 46, anCe. 

(d) Army Act, s. 130; Criminal Lunatice Act, 1864 (47 & 48 Viut. 
e. 64), a 17. 

(s) The death sentcaco can only be awarded by a general court-martial, 
and requires the concurreace of two-thirds at least of the members of the 
court (Army Act, s. 46 (6), (6)), aad in the case of a field court-martial 
the conourrenoe of all the membWs of the court (ibid., t. 49 (2)). 

</) Ibid., a 44; King’s R^;ulaUoiis, 1912, paragraphs 588—099. 
Pujiishmeots for civil enmee are regulated by the Army Act. i. 41. Seu- 
tences ol penal servitude aud of imprisou merit or detention for more than 
twelve mouths must be carried out zu the Unit^ Kingdom, unless 
' the prisoner belongs to a class with reepoeC to which the Swrutary 
of State has declaroa transfer to the United Kingdom to be undesirable, 
either by reason of the cliinato or Uio place of birth or enlistment of the 
prisoner or otherwise (ibid., a 13112)Army Order, No. 132 of 1907), or, 
iO the case of a sentence of imprisonment or detration, if the court for 
speeial reasoiu otherwise orders fArmy Act, a 131): see fionerul 
KagulariooH. October, 1861 (Manual of Mtlitaiy Law, 1907, p. 361), See 
also as to execution of seotance generally. Army Act, u. 68—68, ISl—136; 
Xing's Regulations, 1912, paragraphs 600—660. As to foifeituro and stop- 
pages ol pay, sec uote (p), p. 47» potl. Puniehmoni is not to bo Increased * 
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SoldiBTB on active se^ice may also be awarded field puniehment, 
wbicb rnnet be a puniabment other than flogging, and not of a 
nature to cause injnry to life or limb (^). A conviction and 
Bdntenoe by court-martial is not valid until confirmed by the 
proper authority (h), who may mitigate or remit or suspend the 
sentence {%)• An acquittal needs no confirmation (Jk). 

88. An officer who thinks liimself wronged by his commanding 
officer, and who has applied for but not obtained the redress he 
considers himsel! entitle to, ma^ complain to the Army Council. 
It is the duty of the Army Council to eiamine into the complaint 
and to report to the Crown thereon through a {^rotary of State, 
in order to receive the direetione of the Crown (l). A soldier 
who considers himself wronged by any officer other than his 
captain, or, by a soldier, most complain to his captain, or if he 
cannot obtain satisfaction, to his commanding officer, from whom 
an appeal lies to tbe prescribed general officer. Every officer so 
complained to must investigate the complaint, and, if satisfied of 
its justice, grant full redress to the com^ainant(uO* Anonymous 
complaints are strictly forbidden (a). 

« 

Si 2 CT. and Peiinon$, 

89. The rates of |>ay and pension for officers and min are 
laid down by lioyal Warrant (o). The |)ay of an officer or soldier of 
the regular forces must be without any dedactions, other than 
those which are authorised by statute or Royal Warrant, or b^ any 
law passed by tbe Governor-Oeoeral of. India in Council (p). 

by trying the prisoner elsewhere than where the offence was committed 
(Anny Act, s. 160). 

(a) Jbid.p s. 44 (6). Tt cannot be awarded to a noo-eommiMioned officer 
by iiU oomniaudiog officer {ibid., s. 46 (2) (d)). Tbeoalnre of the pnnish- 
niont is prescriboa by rules made by the mret.iry of State; see ifanaaJ 
of Military Law, 1907, p. C9S. 

(A) For tbe confirmiiig authorities, see title Coukts, Yol. IX., p. 104. 

(i) The seutence may be znitigated or remitted even after couffmation. 
The persoug poAsoesing this power arc specifieil in the Army Act, s. 07 

(A) Ibid., B. 64 (3). 

(1) JAtd., s. 43 ; King's RegtilaUons, 1012, paragraphs 126, 439; Ifoods 
V. LytUU^yn (1009), 25 T. L. R. 666, C. A. As to service in India, see 
Army Act, s. ISO (2) (d). 

{m) Ibid., s. 43; l^og's Reflations, 1912, paragraphs 126, 439. 
Where the soldier is serving in Imdia the appeal irom the coniinsoding 
officer lies to the officer designated by the Commander-in-chief in India 
with the approval of the Governor‘General in Council (Army Act, s. 43). 

(n) King's Regulations, 1912, paragraph 439. 

(o) Pull particulars with rogtfa to pay, pension, and promotion are con¬ 
tained in Xm Pay Warrant, 1009. 

(p) Army Ao^s. 136. As regards stoppages and deduotions from pay, 
see ibid., BS. 137—140. Deductioiu raust not exceed such anm as wiU 
leave a soldier, after paying for his mesaing and washing, less than one 
penny a day (lAid., s. 136 (a)). Tbe HAtional inaniaooe Act, 1911 
(1 As 2 Geo. fi, c. 63), s. 46, provid^for stoppam from pay for tha purpose 
of providing soldiers wi^ the benefits of ue Act; see, generally, title 
Wou AMP Lahovr. As regards stoppages from a soldier's pay for the 
malotenanco of his wife m ohiidreu, see p. 93, post; as to forfeiture, fines, 
and stoppages by way of pnnishmont, see Army Aot. as. 44, 46. As to 
the Oovemor‘General of India in Council, eee title DnrsMDtxciss amd 

* CoLOvias, Vol. Z., p. 694. 
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ABAignments of or agreemeots to asdgo pay or bal(*pay are void at 
common law and in equi^ (q). 

90. Officers and soldiere, being eervonts of the Crown, liold 
their poeitioae at and during the pleaeore of the Crown, and 
consequently the civil courts nave no power to intervene in any 
dispute relating to military pay or peDBioDS(f)* 

9L Any person who wiKuUy makes any false statement, 
whether on oath or by statutory declaration, for the purpose of 
obtaining payment of any military reward, pension, or allowance, 
or any sum payable in respect of military service, or with respect 
to the payment of money or delivery of property in the possession 
of the military authorities, is liable to be punished for perjoiy (s). 
Any person who falsely represents himself to any military, naval, 
or civil authority as belonging to or being some particular man in 
the regular, reserve, or auxiliary forcee is guilty of personation (a). 

Sicrr. 4.—Zfflprcftfjicnt of Carriagii. 

93. The power of impressing carri^ee (h), animals, and drivers 
for purposes of military transport ori^nally formed part of the 

iq) Army Act, s. 141; see titli^s Cnosas jk Actiok, Vol. IV., pp. 400 

$4q.: KjrraNVt, Vol. XXIV., p. 762: m to th(» Army Act, see note {t), 
p. 30» <mt4. An exception is foaoe in ilio case of tbesssimiment of pensions 
to poor Uw guardians by tbc Pensioos Act. ISdO (2 & 3 Viet. o. 51); but 
see siat. (1840) 9 10 Viot. o. 10, s. 2; Pensions and Yeomanry Pay 

Act, 1884 (47 A 48 Viet. c. 65). and O^er of 14th Mareb, 1885, made 
thereunder (Glen, Poor haw Orders, llth ed., p. 452); and see title 
Iwtw. Vol. XXn , p. 572. A receipt for army pension is not n 
negotiable iostrument <8 Co. v. Covtnfry, 2 K. B. 1029). As 

to commutation of pensions, see PeosioD CommutaUon Acta, 1871 
(34 dc 35 Viet. e. 36) and 1882 (46 St 46 Viet. c. 44) ; and set' titlo 
RiviMUB. Vol. XXIV., p. 752. As to taking pay or pension in execution, 
see title Exbcctioh. Vol. XIV., pp. 121, 122; Jonct <8 Co. v. Covealry. 
ffupra; as to the appointment of a reoeicer, see title RccBiVEftS, Vol. 
XXIV., pp. 368, 369; as to the effect of bankruptcy and lunacy, aee 
titiee BAVsnuFTcr a«d Insolvbnct. Vol. 11., pp. 190,191; Lcif atics akd 
Pbrsons op U»soo 2 tD Mind, Vol. XIX., p. 435. 

(r) 2£o Tu/nell (1876). 3 Cb. 7). 164; U. v. Sooreiaty of 8UUc for Wat, 
(1891] 2 Q. B. 326. C. A. ; i)aan v. S., n896j 1 Q. B. 116. C. A.; Omni 
T. Soereiary of BiaU far indie (1877), 8 (). P. D. 445; XtalocA v. B^ortUxr^t 
of 8toU for India (1862), 7 App. Cas. 619 : OidUy v. Palmertlmi (Lord) 
(1822), 3 Brod. & Biog. 275; Gtbion v. Bast Jndin Co. (1830), 6 Bing. 
(H. c.) 262: Ex parU lf<^r (1852). 18 Q. D. 692; Re de Bods (Baron) 
(1836), 6 Dowl. 776; IkDohse v. B. (1886), 66 L. J. (q. B.)422,n.. H. L.; 
XasAonoidr. (1793), Ptako, 233 [175]; and see titka Crown Practicb, 
Vol. X.. p. 20; PUBUC AvTuoRmas and Pvbuc OPkicEAS, Vol. XXIII., 
pp. 305, 306. 

(s) Army Act, s. 142 (i). 

(a) fbtd., a 142 (2); and see title CtonviL Law and Pbocedurs, 
Vcd. IX., p. 707. The offence is triple summarily, and the penalty la 
imprisoameDt, with or witbont hard labour, for a maximum term of three 
months, or a maximom fine of £25 (Army Act, a. 142 (3)). Proceedings 
may also be taken under any other enactment or at common law, so long 
as me accused is not pnnishM twice foi^the same oflenoe (tbtd., s. 142 (4) ]: 
and see False Personatioa Aot, 1874 (37 St 88 Viet. o. 36); Pension and 
Yeomanry Pay Act, 1884 (47 St 48 Viet. e. 55), s. 3 ; Roservo Forces Act, 
1882 (46 5s 46 Viet. o. 48), I. 6 (2)). 8 w also title Maoxstratis, 
Vol. XIX. p. 666. 

(5) Tha word carriages’* is not deOned by the Anny Act, but it is 
submitted thst it ioo)odes all wheeled vehicles; compare i5td., Sebed. HI. 
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tojbI prerogative oi parvej^Ance, which was abolished in 1660 (c). 
It is now regulated 07 the provisiODS of the Army Act (d). The 
term impreesment *' as used in ibis connection is eomewhat mie- 
leading, os carriages and animals can only be forcibly seised when a 
state of emergency lias been declared to eiist(c). The Mwer of 
icopressment, like that of billeting, is confined to tne civil 
auLhorities, and is put into operation by means of a justice's 
warrant. The extent of the power and the procedure to be 
adopted vary as the power is exercised in ordinary circum- 
stances on production of a route, or by virtue of a requisition 
of emergency (/)• A warrant of the jiiKtices is necessary in 
any event, but the power of impressment is much more extensive 
in the latter case. 

93. Every jnstice having jurisdiction in any place mentioned 
in a route (r/) issued to the commanding officer of any portion of 
the regular forces (A) is required on production of the route, and 
on the demand of such commauding officer, to issue a warrant 
requiring any constable ( 1 ) having authority iir such place to pro¬ 
vide the carriages, animals, and urivors stated to be neoessary tor 
the purpose of moving the regimental baggage and stores of the 
forces in question(1:). The warrant is to specify the number*and 
description of the carriages, also the places from and to which they 
arc to travel and the distances between such places, and is further 
to name a loaeonable time with in which they aru to be provided ( 0 * 
All {lersons having carriages and animals suitable for the purpose 
are to provide the same when ordered to do so by the constable to 
whom the warrant is issued(m). The local police authority (») or 
the county association ( 0 ) is emiiowered to draw up an annual list 


{c) Stat. 12 Car. 8, 0 . 24, 8. li. 

(d) Army Act, Part III., m. 1 12^121. 

(«) 8^ p. port. 

(/) The provisions of the Army Act rclatinc to impreument of carnages 
do not extend to the Chanoel Islands or the Isle of Mao (Army Act, 
s. 187 (1)). They apply, with certain modificstioiis> to the auxiliary forces 
(r6id., s. 181}. 

(S) Ibitl, 8. 112. The route is eoDolusive evidence of the anthonty 
of tuo officer or noU'Commissioiied officer producing it (tNd., 0 . 118 (3)). 
It is sitniJar to the route issued for bUleting purpoees (ibid., s. 112 (2 )). 

(li) Iq the case of the auxiliary forces an order signed by the oommaDdiug 
officer of the unit in question is sobstituted for the rente s. 181 (4 )); 
and see note (f), p. 54, posf. 

(t) Including a high constable, and a oommissjooer, inspector, or other 
officer of police (tKd., s. 190 (38)). The constable most obeerte the 
directions of the police anthonty (iHd., s. 120). Where there is no constable 
the duty of oxocntinff ihe warrant devolvee on the justices (tbtd.). 

(h) Army Act, s. 112. Persons may only be oamed under a requisition 
of exnergeocy; Pud see note (f). p* 00i . 

(1) The fee payable to the olerk of the peace for the warrant is U. (Army 
Act, e. 112 (6)). 

(ffi) 2bid.y s. U2 (1). When inflkisnt earriagse or animals cannot be 
procured within the jnrisdioUon of the jnstioe graotiag the warrant, any 
[ustico having jurisdictioa in the next adioiuing place must eapply the 
deficiency by a umilar proesdore (iM., s. lit (8)). 

(a) Defined 46id., s. ICO (89). 

( 0 ) Ibid., s. 114 (4), as amended by the Army (AnnoaJ) Act. 1911 (1 « 2 
<lco. 6, c. 8). s. 4 (I). As to county aMoctaiioos, see, farther, p. 87,)^1. 
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of persons lisble to supply canines and animals (p)» and where 
sQoh a list is in existence ue josticee may issue a warrant ref^niring 
a constable, as and when requested to do so by an officer or non* 
commissioned officer in pursuance of the Army Act, to provide 
orders for the necessary carriages and animals. 6uch orders are 
as far as posable to be made from the list in regular rotation (q). 

94. The Crown may issne an order distinctly stating that a 
case of emergency exists, and authorising any general or field 
officer eomoiaading the re(futar forces in any military district or 
place in the United Kingdom to issue what is known as a requisition 
of emergency. This requisition recites the order and requires the 
justices to issue warrants for Uio provision, for purposes stated in 
the requisition, of carriages of overy description, including motor 
ears and locomotives, horses (r) of every description, and vessels 
used for the transport of any commodities on any canal or navigablo 
river (s). A justice of the peace, on demand by an officer of the 
portion of the torcee of the Crown mentioned in the requisition, or 
a duly authorised officer of the Army Council, and on production of 
the requisition, must issue his warrant for the provision of the 
carriages,* animals, or vessels stated by such officer to be necessary 
for the purpose specified in the requisition (f). This warrant is 
then executed by the constable in tbo same manner as when a 
warrant has been issued on production of a route, except that 
where a person ordered in pursuance of the warrant to furnish 
carriages, animals, or vessels neglects or refuses U> do so, then, i! 
a proclamation calling*ont the Kmrva is in force or the Militia has 
been embodied, the carriages, animals, or vessels in question may 
be forcibly seized by the officer at whose instance the warrant has 
been issuM (a). In similar circumstances, the order of the Crown 
authorising the issue of a requisition of emergency may provide for 
the purchase as well as the hire of carriages, animalH, and vessels ((»). 

(p) The proper officer sntborued by the authority preparieg tbs list 
may at all reasoaabie times enter, for purposce oi ioapeotioo, premises 
in which hs has rsason to believe that carriages or animals are kept. If 
he is obstructed a search warraat will issue (Army (Anaual) Act, ISlt 
(I 5(2 Geo. S, c. 3), s. 4 (3)). 

(g) Army Act, s. il4; to the Army Act. see note (t), p. 30, anU. 
Any person who is aggrieved by aa entry iu tbe list may oompUin to a 
court of summary jumdictioo, which mav order tbe list to be ameodod 
(Army Act, s. 114(2) ]. As to the effect of tbe list, see SharraU v, Scoinw, 
[1602) 2 Q. B. 479. 

(r) The expression '' horse inelades moles and all beasts used for 
bnraock or draught or for carrying persons (Army Act, e. 100 (40)). 

(s) ibid., a. 115 (1). (2). Canm, river, or lock tolls are not dcmandable 
for vessels so requiu'iiooed. and any toU collector demanding or receiving 
tolls in contraveation of the exemption is liable to a floe not exceeding £0 
uor lees than lOs. (ibid,, s. 115 (5)). 

(I) Ibid., e. 115 (3). The requisitiou U ooncloslve evidenoe of the 
an^ority of the officer to demand tbe carriages, animals, or vessels. It 
is also privid facie evidence of due issne and signature (iMd., s. U5 (6)). 
Offleem. soldiers, and their famiUes or serf ants may be conveyed on the 
earrlagea. aoiraals, or vessels, as well as baggage, provislonji. and military 
stores tihid.). 

(o) ibid., I. 115 (6); National Defence Act, 1666 (51 bt 53 Vlot 
6. 3i).e. 5. 

(h) Army Act, s. 115 (7); Natienal Defence Act, 1668 (51 4 b 52 Viet. 

0. 31). i* b. , 
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The duty of funiishing the carriages, animals, and ressels necessary 
for mobilualioD purposes mav m del^ated hy the Army Council 
to county associations established under the Territorial and 
Reserve Forces Act, 1007 (e). 

96* Payment for the carriages and animals impressed is to be 
at the rates and subject to the regulations mentioned in the Army 
Act(d). The Act provides for the increase of soch rates by a 
reasonable amount, not exceed)iug one third of the rate, where an 
order to that effect is made by the court of general or quarter 
eessious having jurisdiction in tbo place in question («). Any such 
increase must be notified in writing by the justice granting the 
warrant to the person demanding the same (/). Where the warrant 
is issued on pre^uction of a route, the officer or non-commissioned 
officer demanding the warrant is responsible for the payment of 
sums due to the owners or drivers of the impressed carriages 
or animals; and, if required, one third of the payment most be 
made before the carriage is loaded, and also, if rct^ired, in the 
presence of a constable or justice(j/). Whore the officer or non- 
commissioned officer ie from auy cause unable to pay the amount 
due, be must make up and sign an account with the owner or driver 
and transmit it to the Army Council, whicli must cause it to be^taid 
forthwith </(). Where default is m^e in making any payment or 
in making up an account, or where an owner or driver of any 
impresso<l carriage, animal, or vessel has been ilUtreated* the person 
aggrieved may apply to a court of aummary^jurisdictioo, which, if 
satisfied on oath of the default or ilbtreatment, must certify 
amount due by way of compensation, including the costs oi the 
application, to the Army Council, which must cause the amount to 
be paid forthwith (i). If the Army Council considers that the 
amount is not justly due or is excessive, it may apply to a court 
of summary jurisdiction for the place srhere the certificate was 
granted for a rehearing (k). Where carriages, animals, or vessels 
are supplied in pursuance of a requisition of emergency, payment 


(e) Army Act, s. 115 (S); Army (AduuoI) Act, 2000 (9 Edw. 7, o. 3), 
K. 5 (2): aod aee Territorial and R^rve Forces Act, 1907 (7 Edw. 7, c. 9), 
A. 2 (21 (i). 

(d) Army Act, Sohed. III. A day's march must not exceed twenty-five 
Tulles, and the justices may allow additional compensation for every mile 
travoUed over fifteen miles. Except in coses of pressing emergency, a 
carriage is not to be required to travel more than one day*e mar^ The 
loT^ must not exceed 30 cwt. in Great Britain, and most, if practicable, 
l>o weighed before beiog {dooed on the carriage 

(e) Jttd., s. lid (2). The order mutt epeoi^ the average price oi hay 

and oats at the neareat market town, and only lemoins in force for ten 
days, though it may be roaewed from time to time a. 113 (3)). A 

copy of the order muit be traosmitted to the Army Council within three 
dayi (ievf.,s. U3(4)), 

(ft 2W.,s. 113(2). 

(tf) JMd., s. 113 (5). 

{%) lbid.,M, 113 (S). 

(ft Ited.p s. 119 (1). In the oase of iU«troaiiueut the ^rsoii aggrieved 
must first oomplaia to the offender's commanding officer if preeantT^id.). 

[k) IMd., e. 119 (2). As to the costs of summary jurisdiction genorelly, 
me title MaaistnaTas, Vol. XIX., pp. 571 ri eeg. 
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most be made by tbe Amy Council^ and the determination oi any 
dispute as to amoont most l)o left to a county court judge (Q. An 
ovDcr Trbose carriegee, animals, or vessela have be^ forcibly 
seised (m) is entitled to payment as though be had duly furnished 
them in compliance with the order (11 )« 

96. Tlie convoyonce of the royal forces by rail is now regulated 
in ordinary circumstances by statutory provisions for the trans¬ 
port of troops and their lu^age, and also of public baggage, 
stores, arms, and anununition, at special rates, on production of 
a route ( 0 ). Railroads and the plant belonging to them may 
also be seized for tbe public service wboro there is an Order 
in Council declaring an eniorgeucy to bavo arisen, but full com- 
pusatiou must be paid to the owners of the line for any loss or 
injury caused by the seisure (yO* ^bere an order for the oniliodiment 
of the Territorial Force is in force, iraitic for naval and miliUry 
purposes is given precedence by the National Defence Act, 1SB6 (q). 

67. A constable who neglects or refuses to execute a warrant 
for ini pressmen t of carriages, animals, or vessels, or who receives, 
demands^ or agrees for money or reward (0 excuse any person from 
being placed on a list as liable to furnish or from furnisbing any 
carriage, animal, or vessel, or orders any carriage, animal, or vessel 
to be furnished tor any person or purpose or on any occasion for and 
on which it is not required by the Army Act to be furnished, U liable 
on summary conviction to a fine of not less than 20i. nor more 
than X20 (r). A pei;son who neglects or refuses to comply with 
an order for iuipressnieot, or who bribes a constable, officer, or 
non-commissioned officer lor the purpose of obtaining relief 
from liability to impressment, or who obstructs the oiccutioo 
of a warrant or order for impressment, is liable on Hummary 
conviction to a fine of not less than 405. nor more than A10(8). 

98. Pereons subject to military law who commit certain oiTences 
in relation to the impressment of carriages, animals, or Vi ssels are 
linble on conviction by court-martial to the punishments prescribed 

it) Anny Act, s. 116 (4): further, title CouuiT Couavs, Vol. Vll)., 

p]). 634, 636; as to the Army Act, see note (s), p. 30, 

l«i) Sea p. 60 , ani 0 . 

(a) Army Act, s. 116 (S); see note (o), p. 60, anU. 

(o) Cbesp Trains Act, 1SS3 (46 6 b 47 Viet. e. 34), a. 6. This Act does not 
extend to Irclarid.nor to snj railway eompaniea which lose the benefit of 
the Aot, In those cases the conTeysnce oi troops is rrgalated by the 
Bail way llesolation Act, 1&42 (6 A 6 Viet. 0 . 65), s. 20, and the Railway 
RcfulatioB Act, 1644 (7 A 8 ^et. c« 66), a 12. As to the carriage of 
ba^ue, see A.-4?. v. Oreai <ntd WerUm BciL Co» (1S63), U 

I. C £. R. 447. See also titles CaBumns, Vol. IV., p. 27; Railways ani> 
CASAte. Vol. XXill., pp. 669, 700, 

BegoUtion oi the Forces Aot, 1871 (34 A 36 Vlot. c. 86), s. 16. 

Railroads inclnde tramways (fhtd.). 

( 0 ) 51 A 52 Viet. e. 81, s. 4 (2); applied to the Teiritorial Force by Order 
in (JOUDcil dated IDth If arch, ICK 6; see nofo (i), p. 54. ante. '* Koifway 
includes tramway, whether work^ by animal or mechanical power, or 

£ rtly in one way and purtly 10 the other (NstioDt) De fence Act, I88H 
I A 52 Viet c. 31), a. 4 ($}): and see, further, tlUe Cosshtutioxial 
w, Vol VIL. p. 69. 

(f) Army Aot, A HA 

{$) 2hid„ s. 117 : snd see, farther, pp. 40, 60, ank, • 
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by the Army Act (<)• They ere also liable on summary eoQvictioa 
by a oivil court to a fine not exceeding £90 not less than 40s. (a). 

99. The following offences are punishable on enmmary con* 
vlotion with imprisonment for not more than three months, with or 
without hard labour, or by a fine of not leas ilm nor more 
than £5, namely: —forging or counterfeiting a route or requisition of 
emergency; knowingly producing a forged route or requisition to 
a constable or justice; personating an officer or soldier entitled 
to demand oarriages, animale, or vessels; producing to a justice or 
constable a route or requisition without authority, or producipg a 
document falsely puri)orting to be a route or requisition ( 6 ). 


Sscr. 4. 

Impress* 
meat cf 
Carrls^es, 

FnuUiUeDt 

dema&dB. 


8 kct . B.-^BUUUng, 

100. Billeting consists In assigning quarters to officers, soldiers, D»SDiiiou. 
and horses (c) by meims of a billet or official order requiring the 
l^rson to whom it is addressed to provide the neoessary accommo* 
nation. The power of billeting is strictly confined to. the civil 
authorities. 


101. The practice of billeting was declared to be illegal bv the Nature eod 
Petition of Bight (d) and certain other statutes (e). These de^ara* 
tions of illegality still continue in force, although billeting is ' 
temporarily authorised from year to yeat within the limits laid 
down in the Army Act(/). The civil authorities are liable in 
damages to the injured party for any illegal <fr improper exercise of 
their billeting {lowers (. 7 ). 

( 1 ) TU<Me offeiioes are :«wUfally demnodiag canisxss, soimals, or TessaU 
not actually required ; failure to com ply with regaUtloas ai to paymeut 
for carriages, animals, or veseoU, and weighing of loads : oonstrainirig any 
carriage, auimal. or vessel to travel beyond the proper dUtaaoe, or to 
carry an esceesive load; not dischargicig auy carriage, aninial. or veseel 
04 speedily as praolioable; compoUing the person in obarge of any carriage, 
animal, or vessel to take auy baggage, stores, or person not entitled to 
be carried; ilbireating a persoa in oharge of any carriage, animal, or 
voasel; using any menooe to or compulsioo on a eoustable to make hiui 
provide any carriage, animal, or vessel vrhicU he U not bound to provide, 
or to dissuade him troin the pertormaoee of Kts doty; forcing any carriage, 
animal, or vessel from its owner (Army Act, s. 31). For the scale of 
punishments, see ituf., and ibid., s. 44. 

(а) Ibid., s. 118. A ooaviotion must be certified by the court to the 
Army Council (ibid.). The effect of this section aud of i4id., 6.119, seems 
to be to prevent the court from dealing with the offences specified in the 
latter section except as tborein mentioned. As to suuiinary procedure, 
see title MaoisraATSs. Vol. XIX., pp. 589 st se^. 

(б) Army Act, B. 131, As to sammaryprocedure.eco title MAOUTBarafl, 

Vol. XLX., pp. 580 el 

( 0 ) laeludM oU artillery horses, whether belonging to the ordnance or 
supply by oontraot (itsoJ v. WUUm (1780), 8 Doug. (c. B.) 432). 

(d) 3tat. (1627) 3 Cm. 1, 0 . 1, as to which see, furthw, title Co?<STtTU* 

TioviL Law, Vol. TX., pp. 377 «f 

(s) Stat (1640) 16 Car. 1, 0 * 14 i Habeas Corpus Act, 1679 (31 Car. 3, 
c. 1), 

(/) Army Act, Part UI. The Channel Islands and the Isle of bUn are 
exempt from hUleting (ibid.a 187(1)). 

a Parker r. PliiU (1008). 12 Mod. Uep. 254 ; ParkkMi v. Poster (1690), 

. Baym. 479. 
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103. All oflBcorfl(A), eoldiers (i)» and hor866(A) belonging to the 
regular forces (0 are entitled to be billeted, and the right also 
extends to horses belonging to officers of the regnlar forces in receipt 
of a forage allowance under the King's Regulations (m). The 
auiiliar; forces (n), wbein subject to nailitar; law(o), are entitled to 
be billeted as though they were part of tlie regular forces (;)). 

103. A distinction must be drawn between the power of billeting 
troops in ordinary circumstances when no emergency exists and 
ite exercise when directions have been given for the oinbodimont of 
all or any part of the Territorial Force (^). 

In the former case troops are billeted on the producUon of a 
document, known as a route, signed by a Secretary of State and 
specifying the forces to be moved (rX or in the case of the auxiliary 
brcos, when subject to military law (s), of an order issued and 
sigoed as a route, or an order signed by the officer eominancUng the 
unit in question (f). 

When the Territorial Force is embodied the Crown may, by an 
order signed b^ a Secretary of State distinctly stating that a ease of 
emergency exists, authorise auy general or field officer eommaud* 
ing the regular forces (a) iu any military diatricb or place in the 
United Kingdom to issue a billeting requisition, which involves a 
more extensive power of billeting than a route (b). 

104. Where billets arc demanded in pursuance of a route, or 
order having the effect of a route, the power of billeting rests with 
the constable for the time being in charge at any place in the United 
Kingdom mentioned in the route or order (r). The constable's 

fit) Defioed hj the Army Act, s. 100 (i); as to tbe Army Act, see 
note (s), p. 30, ante. 

<t) Uedned by Army Act, e. 100 (0). 

{k) See ibid., i. 190 (40) i note (r). p. 60, ante. 

(l) See p. 36, ante. For biUeUng purposes tbs Royal Marinos arc included 
{Atmj Act, se. 106 (1), 190 (S)). 

(m) Ibid., s. 106; and see King's RsgulatioDf, 1912, paragraph 1333; 
AUowanee Regolations, 1910, paragraphs liO et tea. 

(a) Defined by the Army Act, s. 100 (12). 

(o) Bee p. 71, post. As rogards the billeting of the Royal Naval Reserve 

and the Royal Naval Volunteer Reeerre, eee Royal Naval Reserve 
(Volunteer) Act. 1S50 (22 k 23 Viet c. 40), a. 8; Naval Volooteera Act, 
1863 (19 17 Viet c. 73), s. 9; as to these forces, see pp. 31—29, ants, 

(p) Army Act, s. 181 (3). 

( 9 ) See p. 71, poeL 

(r) Army Act s. 103; sec, further, p. 66,posf. For defioltion of ** Secre¬ 
tary of State,” eee Amy Act, a 100 (1). 

(t) Bee p. 71, peet. Tbe expressioo ''suxUiarv forces” is defined bv 
the Amy Act, e. 100 (12). 

(t) ibtd.. a. 181 (3), (4). These provisions deal with the case of officers, 
ooB.«omEniMioQod ofleen sod men of the Torritorial Force, MiUtia, 
Ysomaory, or Voluoteon asscmbliog for traioine or on embodiment. 

(o) Denned by ibid., a. 100 (8). 

(b) Ibid., a. lObA, added by the Ar^y (Annua)) Act, 1009 (« Krlw. 7. 
0 . 3), I. 7 I aee, further, p. 59, poet. 

(c) Arxoy Act, S. 103 (1). Wboro thi^re is no constable tbe duties 
Revolve on the ^usticea (t'Hd., s. 120 (1)), but uo Jnstics bolding a military 
office may act in billeUng troops under bia command {ibid., i. 120 (2)). 
For the defiaition of ” constable,” see ibid.,t. 100(38). The constable H Uf 
observe directions giesn to him by the police auttority {ibid., a. 120 (1) U 
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powers are restricted to an area within one mile from the place in 
which be has authority (d), though a justice may* on the request o! 
a ^rson entitled to demand billets* Tarr a route by adding or 
omitting any place* or may direct billets to be proyided at adietance 
exceeding one mile (e). A justice may also call on the constable to 
account in writing for the exercise of bis powers ( f), 

A rou(e purporting to be duly isened and sign^ is conelusWe 
evidence ot the right to demand billets (.q), but is only to be acted 
on by the constable so far as there are elective ofBcers, soldiers, or 
horses present (h). 

Where the Territorial Force is embodied* and a billeting requisi' 
tioD takes the place of a route* it is incumbent on the chief ofhcei 
of police (i) to provide the necessary billets. The provisions relate 
ing to billeting in pursuance of a route apply to billeting under a 
requisition (il;), with certain important modificatioiid dealt with 
hereafter (I). 

105. Where billeting takes place in pursuance of a route or of an 
order equivalent to a route* private bouses are entirely exempt (m) \ 
but troops maybe billeted in any victualling house (n)*. Evei^ 
keeper of a victualling house is liable to provide lodging and attend* 
ance for officere* lodging, attendance and food for soldiers,* and 
stabling and forage for horses, on the scale laid down in the Act {o)« 
The keeper of a victualling house who desires to be relieved from 
hie liability can obtain relief providing adequate accommodation 
elsewhere in the immediate neighbourho^ to the approval of the 
billeting authorities (p). The police aulh6rity(q) for any place 

(d) Army Act, s. 108 (4). 

(«) Iticf.* e. 108 (6). Except id the caee of billeting by requisition (ifrid., 
s. 108 a (3) (<i)); see tliu text, infra, 

if} Army Act* s. 108 (7). 

< 0 ) ibid., s. 103 (3). 

(1) ibsd.*s. 108(1). 

(t) ibi'd.* e. IOSa (3)(b). The chief officer of police U to have regard, 
ai far as practicable, to the coovenieoeo ot peraons liable to provide 

S iartere* and to act in accordance with any g<meral instructions issued by 
e polico authorities. His powers and duties correspond to those of 
the conslsblo (see p. 04* oni«), but he can only be called to account by 
a court of summary jurisdiction (Army Act* s. IOSa (3) (b)). For defini- 
tions of chief officer of police and court of snmmaiy joj^ictioo. ibid.^ 
68. 108a (0), 190 (36). As to courts of summary JnriMiction generally, 
sec title MAU 1 STEATZ 8 , Vol. XIX.* pp. 671 el 
(k) Army Act* s. 106a (3). 

(1) See p. 66, pori. 

(m) Army Act, s. 104 (2) (a). 

(w) This term includse inns, hotels, livery stables, alehouses, houses of 
•ellera of wine by retail to bo consumed oa the premises, and bouses of 
persons selUag bran^, spirits, strong waters, cider or metheglin by retail 
(tbtd.* e. 104 (!))• The uabiliiy extends to the whole of such premises, 
including the ttablce* if any. The t«m ** vietualliog house** does not 
include military canteens (ihid., a 104 (3) (b)); taverns kept bv members 
of the Vintners* (Company (i6td., a.^04 [t\ (e)); foreiA eonsulstes (tbfd., 
s. 104 (2) (g)): promises of distillers and homers of ondicenoei* provided 
(hey do not allow tippling (ibid., s. 104 (2) (d)-^(f)). 

(a) /M.* f. 106 (1), Sened. II., Part I. The regulations to be observed 
tu billetiDg troops are contained in tMd.* Sohed. II.* Port II. 

(p) Ibid., a. 106 (2). 

, (g) re6ned by <M.* s. 190 (39). 
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may make out an aoDizal list of keepers of victualling houses Liable 
to provide billets, which is to be open to insp^tion, and any person 
aggrievod may apply to a court of summary jurisdiction (r), which 
may amend the li8t(f). ' A keeper of a victualling house may also 
complain to a court o! summary jurisdiction if he is aggrieved by 
having an undue proportion of officers, soldiers, or horses billeted 
on him (t)* 

Where the billets are given in pursuance of a billeting requisition, 
when the Territorial Force is embodied, the liability extends to 
occupiers of all public buildings (a), dwdling-houses, warehouses, 
barns, and etablee (b). The liabilities of such occupiers are 
co^extcDsive with those of keepers of victualling houses furnishing 
billets in pursuance of a route (c), but they are to be compensated 
b^ the Army Council for any damage done by officers or soldiers 
billet^ on them(<{). 

106. The prices to be paid for billots are fixed each year by the 
Annual Army Act (c). Payments by persons billeted must bo made 
l)efore such person departs, and, if he remains longer than four 
days, at least once in every four days(/). Where owing to a 
Bu^dsD order to march, or for any other reason, it is imprac^ 
tica^le to make such payment, the person billeted must make up 
BO account with the person on whom he is billetod, and, after 
signing the same, transmit it to the Army Council, which must 
cause the amount in question to be paid forthwith (^). 

107. Offences against the law of billeting may bo either oflencos 
by persons subject to military law (A), or offences by occupiers of 
premisss on which persons or horses are biiloted(t), or oitences 
ny billeting authorities (1), or offences by other persons (f). 

(r) DeCned by Army Aot,8. ISO (SS); u to the Army Act, 8oo note (i), 

5 . 30, amis. As to courts of suaurusry juri^ictirm generally, see title 
ISOIBYtlATBS, Vol. XIX.. pp. 671 St $Sq. 

(t) Army Act, s. 107. The fact that be is not included iu the list does 
Dot exempt a keeper of a vktuaUisg bouse from his liability (^Aarniil ▼. 
Scoinsf, [1S9S] 2 Q. B. 479). 

(0 Army Act, s. 108 (3). 

(a) Defined by iStd , s. 108 a (6). 

Ibid., s. IOSa (3) (a). Where the premises sre nnoeoupied the owner 
is to be deemed to be the occupier s. IOSa (6)). 

(e) 26»d., s. L08 a (3). The prioee to be paid to occupiers of such 
premises, oot being keepers of nctuaUing booses, are to be m accordance 
with regulations made by llie Army Council with the consent of the 
Treasury (fMd.. s* 108 a (3) (e)) aud laid before both Houses of Parliament 
s. IOSa (4) h Toere is no power iu this case given to tiie justieos 
to vary the route or increase the buletiag area (tStd., e. 108 a (3) (d)). 

Id) 7Sid., s. 108 a (6). In dofauJt of agreement the amount of oompensa* 
Uou is to be deteroiiDed by arbitratioD under the Arbitration Act, 1889 
(62 4e 63 Viet. c. 49) (Army Act, s. IOSa (8) (a)). 

(e) See, s.g., Army (Annual) Act, 1918 (2 Coo. 6, o. 2), Sched, 

(/) Army Act, s. M (4). 

(p) Ibid., s. 106 (6). 

(s) See p. 67i poit. As to persons subjeot to military law, see p. 49, anU, 
(0 See p. 67, pofl 
(k) See p. 68. pesl. 
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The (ollowin^ are offences in relation to billeting when committed 
by per eon B Bobject to military law :^ill-treatment by Tiolenoe, eitor* Biilettmt. 
tion, or making dieturbaucos in billets, of the occupier of a bonee 
in which any peraon or horse is billeted (m); faiinre to pay the penoni 
just demands of any such ocenpier or make ^p and transmit Bobjeetio 
an account of the samd(n); wilfully demanding billets not actually 
required (o); taking or knowingly suffering to be taken mone^ or 
reward for the purpose of relieving any person from bis liability 
to have persons or horses billeted on him(p); using or offering any 
menace to or compulsion on a constable or other civil officer to 
induce him to give billets iU^Uy, or to deter him from otherwise 
performing bis duty in relation thereto ( 9 ); using or offering 
any menace to or compulsion on any person to induce him 
to receive without his consent any person or horse not duly billeted 
on him, or to furnish any accommodation which he is not required 
to furnish (r). An officer also commits an oftence if he refuses or 
neglects to cause com|>eDsatiou to be made on complaint and proof 
of anv ilbtreatment bv any officer or soldier under his command (t). 

Further, any officer illegally quartering or causing to be billeted 
any officer, soldier, or horse is guilty of a mibdtni 6 snour(t). 

The offender is liable on conviction by court*roartial, if an 
officer, to be cashiered, or, if a soldier, to suffer imprieonmeift, or 
in either case to such loss punishment as may be awarded by the 
court (»)• In addition, the offender U also liable on summary 
conviction by a civil court to a fine not exceeding £5(v). The 
remedy for uon*payment for billets and for ill-treatment is the 
same as in the case of non-payment for improssed carriages (tc). 

108. The following are offences wlien committed by occupiers OffcnQcthj 
of premises on which persons or horses are billetedrefusing 
or neglecting to receive any such person or horse, or to furnish 
the requisite accommodation (x); bribing a constable to relieve 
him from liability to billets (y); giving or i^oeing to give to any 
person billeted on him any money or reward in lieu of receiving 
any person or horso, or furnishing the requisite accommodatiou (a). 

{m) Army Act, s. 30 (1). 

(ft) 16ki.. B. 30 (3): see ibid., s. 106. 

(c) 76«i.. i. 30 (4). 

(p) Ibid., s. 30 (Sj. 

(g) Ibid., $. 30 (6). 
if) Ibid., s. 30 (?)• 

(t) Ibid., s. 30 (2). 

(t) Ibid., B. Ill (i). 

(tt) B. 30. For forms ot charges, see Bales of Procedaie« lOOTi 
App. t., Part ri.. Offences in Relation to Billet4ug (Manual of Military 
Law, 1907, p. 540; and see ituf., p. 654); for the scale of paoiahmeiits, 
see Army Act. e. 44; p. 46, aiUs. 

(«) Army Act, s. Ill {2). A oertiffcate 0 ! any such coaviotioo must be 
troasmitted to the Army Coonail by tlie court s. Ill (3)). At to 
euiumory pro^aro, see tiUe MaQiSTaatas, Vol. XIX., pp. 589 ssg. 

(w) Army Act, s. 119 (1); see 0. 52, mfs. The oombiued effect of 
Army Act, h. lU (2). 119 (1), appears to be to deprive the ooarfe ot 
summary jnrisdiotiou of their power to iafliot a ftoe for theee offeooes* 

(a) Army Act, 1 . 110 (1)« 

(y) Ibid., a. no (8). 

(<0 fhid., I. U0(3). 
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The penoltj for any of the aboTO offences is a fine on summary 
coDVKtioD of not less than 40f. and not exceeding £6 (b). 

109. The following are offences when committed by billeting 
aathorities:^billeting any pereon or horse on a person not liable to 
billets without his consent (c); reeeivingt demanding, or agreeing 
to receiFO a bribe to relieve a person from Habilit^^ to billets (d); 
billeting any person or horse not entitled to be billeted on any 
person without his consent (e); neglecting or refusing after 
sufficient notice to give billets for any person or horse entitled to be 
billeted (/). The penalty for these offences is a fine on snmmary 
conviction of not less than 40«. and not exceeding £10 

110. Fraodulent claims to billets by any person are punishable 
in the same manner as similar offences in connexion with the 
impressment of carriages (A). 


Part VI.—Reserve Forces. 

♦ Hect, 1.— Amy Hetaxe. 

111. The Army Reserve is composed of two cIussoh, the first 
consisting of men who have ser^’ed in the regular forces and are 
liable, when called ont on permanent* service, to serve in the United 
Kingdom or elsewheiW (t), and the Special BeserveO) * this class 
may be divided into two divisions for the purpose of constituting 
a supplementary reserve (k). The second class of tbo Army Reserve 
consists of Chelsea and Greenwich pensioners and men of the regular 
forces who have served for less than their original term of enlistment: 

(t) Amy Act, s. 110; u to the Army Act, nee note («)• p. 30, ante. 
As to enmmsry procedure, see title Magistbaiss, VoI. XIX., pp. 3S0 ei tea. 

( 0 ) Am; Act,s. 100 (1). 

(d) Ibid., s. 100 (S). 

(0) Ibid., 6. 109 {Z). 

if) Ibid., s. 100 (4). 

(0) Ibid., I. 109. 

(k) Ibid., B. 121: Pee p. 53, <HUi. 

(i) Reiervs Forces Act. 1882 (4S & 46 Viet. o. 4S), s. 3. The iirtt oioss 
Army Beserro is divided ioto three sections, A. Is. and D. Section A 
(consists of not more than 6.000 picked men (Resorre Forces and Militia 
Act, 1S98 (61 4& 62 Viet. o. 0), s. 1; Teniiorial and Reserve Wrcea Act, 
1907 <7 Edw. 7, c. 9), a. 32 (2)), who must agree to the coDditloos oE 
service in this section (see p. 60, poel). After twelve months' service in 
thb section, or by agreement two years (Territorial and Reserve Forces 
Act, 1907 (7 Edw. 7, e. 9), s. 32 (2)), a man reverta to section B, wilch 
consists also of man iran^erred dfmt to that section from the regular 
forces. Section D oonriata of men who have completed the term of metr 
otigtoa) enlistment, and are enlisted or re-engsged for a farther period of 
sarvics in the reserve (see Amy Bcferve Regulations ; King's Regale* 
tions. 1912, paragraph 364). As to the reaideoee abroad of army reservists, 
see Reserve Forces Act, 1899 (62 4c 63 Viet. e. 40); Reserve Fokm Aet, 
1906 (6 Edw. 7, o. 11). As to the pay of raerviats, see Pay Warrant, 
1909. 

(f) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, e. 9), s. 30(1). 

(k) Thsre is no auppleffleDtary rtsorvs at prosaai. , 
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the; are only liable (or service in the United Kingdom ((>. There 
was also a militia reserve, which is now obsolete (m). 

112. Officers who have retired from the regular forces are 
liable to be recalled to service in the regular or atixiliar; forces at a 
time of national emergency aubjeet to certain limits of age(n). 

Officers mav also voluntarily join the Reserve of Officers (o), pro- 
vided that they possess certain qualifications (p). Reserve officers 
must report themselves annually {q\ and are compulsorily retir^ 
on attaining certain age limits(r). They are liable to he called to 
arn^y service at home or abroad at a time of national emergency^ 
and with their consent and the sanction of the Army Council 
they may be employed in army service at any time (i). The 
Indian Reserve of Officers is governed by Indian liegulations(t). 
special provision is made for ap|>ointing officers of Army hCedioal 
Rmrve (o). 

113. Persons who possess efficient motor cars, and are willing to Army Motor 
place their cars and thoir services as drivers at the disposal of the Bowrve. 
Army Council for six days in the year, may receive commisaions in 

the Army Motor Reserve (h). They may bo called to army service io 
time of national emergency (c), wlien they are required to give the 
Army Council the option of buying or hiring their cars at a prihe or 
rate to be assessed by a committee which must include officers of 
the Army Motor Reserve (<0* 

114. Soldiers of the Army Reserve enter it either by virtue of EDiSMtmt 
the terms of their original enlistment prodding for a period of 

service in the reserve, in which case they are transferred to the 


(l) Reserve Forces Act, t882 (40 A 46 Viot. e. 4S), s. S. 

(m) /Md., s. 8. Enlistment for this brsnoh of the reserre forces cessed 
by virtae of Army Order No. 68 of 1901. 

(n) Pay Warrant, 1900. art. 468. For offioera retirinE as lieutenant or 
oaptinn, the liability extends uotU reaching the a^ of mty; for quarter- 
ntaaters, rjding*m asters, majors, lieutenant-colonels or colonels, until the 
age of fifty-five ; for geneial officers, until the age of aixty-aoveu {iOid,). 
I>uTitig those perioda these officers fonn part of the Reserve of Officers 
(thtd., art. 623). 

( 0 ) IM., art. 624. 

(p) /hki., arts. 625 (South Afheau war service), 627 (personal fititess), 
628 (retired officers of auxiliary forces). 62 Sa (retired officers of Special 
Reserve). For the age l^ita on appoitiiment, see Aid., art. 620. As to 
persons ineligible, see ^td., art. 630. The Army CounciJ may modi^ the 
conditions Imd down in ^‘d., arts. 629, 628^630, in ptrUcular eases 
{ibid,, art. 631). 

(q) IM., art. 034. 

(r) art 635; if above the rank of eaplaio, at fifty-five, 
otborwise at fifty 

(•) JMd., arU. 636, 637. 

(f) Ihftd., art 653; Indian Regulaiiona. 

(а) Fay WarMt, 1909, art 632. 

(б) IhH., arta. 645—652. As to tboir partial ezomption from Ueence 
duty, see p. 97. pott: title RBVBNUt, Vol. aXIV.. p* 691. 

(e) They mutt report themselves to the Aray Council annually, and are 
oiuy liable to army asrvioe in Umea of nation^ emergency, though they 
may voloAteer for army •ervioe at any time (Pay Warraot, 1909, art. 64g 
applying iiid.» arts. 634, 636, 637). 

(d) INtf., art. 652. 
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reserve (r), mivj be eiieeially enliRted CO oi* re-engaged for 

service in the res6r\'e(^). 

115. Uou belonging to Uio Army Beserve may bo called oat (or 
annual training in tbe United Kingdom, not oxceoding in any one 
year twelve days or twenty drUls(£): this training may be carried 
out with a body of the regular or auiiliary forces (t), 

U6. Beeervists may be collod out by a Secretary of State, or in 
Ireland by tbe Lord Lieutenant, (or the purpose of assisting the 
civil power in the preservation o( tbe pablio peace (k). They may 
also be called out on permauont service by proclamation in case of 
imminent national danger or great emergency, the occasion being 
brst communicated to Parliament, or, if Parliament is not then 
sitting, tbe occasion being declared in Oouncil and notified by 
proclamation (I). Parliamont, i( not sitting, mast be summoned by 
proclamation to moet in ten days i( it wonld not otherwise meet 
sooner (m). 

Reservists belonging to section A o( the firat class Army Reserve 
are liable to be called oat on permanent service during the period 
of their engagement in that section, if required for sorvieo outside 
the United Kingdom when warlike operatiotis are in progress (n). 

117. A reservist when called out must serve for as long as his 
services ure required, bat in no case may he be r04|uirecl to serve 
for a longer period than that of his uuexpirod term of service in 
tbe reserve, unless a stato of war exists, in which event he can l)e 
required to serve for ^ further twelvo months (o). A reservist when 
caklod out becomes for all purposes and in all respects a soldier 
of the regular forces (p). 

(9) Army Act, s. SO; as to tbe Anuy Act, see note («), p. 30, onle. 

{/) Kosorre Forces Act, 1SS2 (45 & 46 Viet. o. 48), s. 4. Certain moo 
having special qaaliScatioDS railway men and post o(Boe employees) 
may be enlisted for the regular forcen and immediately transforreo to the 
rosetve under the provisions of the Reserve Poroee Act, 1660 (53 ic 54 Viot. 
0 . 421. The provisions of the Army Act relatiag U> the attostation of 
recruits are made appUoable to the enustment of men for the Army Roservo 
by the Reserve Forcee Act, 1862 (45 & 46 S^iot. o. 4B), e. 18. 

(j^) s. 3. 

(A) 11 (1). 

(s) s. 11 (2), (3). As to failure to attend training, see p. 61, potf. 

ik) Reserve Foroos Act, 1882 (45 it 46 Viot. o. 48), s. 6 (1), (3). Any 
officer oommaodiag tbe foroes in aoy town or district may lor tliU purpose, 
on the re^iiiaiUon in writing of a justice of the peace, call out the reservists 
residiog Id tbe town or district s. 6 (8)). 

(i) iStf., s. 12 : Army Act. s. 88 (1). 

(«n) Reserve Forces Act, 1882 (45 & 46 Fiot. c. 48), a. 13; compare title 
PaBtlAVUHT. Vol. XXL. p. 696. 

{%) Heserve Forces and Uilitia Act, 1808 (61 it 62 Viet. o. 6),s. 1. They 
are when called oat nodor this Act Hi^lo to serve for twelve months (^6A1.'), 
and this period may by agroemeot be extended to two yoars (Territorial 
and Reserve Forces Act. 190? (7 Edw. 7, e. 0), a 32 (8)). If any other 
part of the Amy Reserve is oaUod oat on permanent eervioe, the liability 
of mvn serving m eeotioo A bccometwuerged in their liability to servioe an 
leeerviNts. 

(o) Reserve Foroos Aot, 1888 (45 it 48 Viot e. 46), s. 14; Army Aot. 

(p) Reserve Forces Aet, 1882 (45 k 46 Viet. e. 48), s. 14 (2) \ and see 
Reeorve Forces Act, 1908 (8 Edw. 7» o. Jl), s. 2, which provides that 
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118. Beservidte ^ho ttxl to attend when called out for annual 6 aoT. i. 
Iriiinuig are to be dealt i»ith ae though guiltj of the offenee of ^vur 
absence without leave ( 9 ); and if they fail to attend when called Besem. 
out on permanent eervice, or iu aid of the civil power, they are to ofleoe^T 
be deemed guilty either of the ofience of absence without leave or re&ervute.^ 
desertion, according to the circomstaneeaCr). They may be tried 

either by court-martial or by a court of Eummary jurisdicttoUf and 
may in any case be taken into military custody ( 1 ). The punish- 
nicnt for these offences is to be that prescribed by the Army Act, 
where the offender is convicted by a court-martial (a), and m the 
case of a conviction by a court of summary junedietion is fired at 
a fine of not less than 40i. and not more ^n A26, and, in default 
of payment, imprisonment for not less than seven days and not 
exceeding the maximum term allowed by law on default in payment 
of the finG(b). Ad offender may not lie tried both by court-martial 
and a court of summary jurisdiction (c). Proceedings may be 
institulod against an offender even after the expiration of his term 
of reserve service, provided that they are com men cod within two 
months of the time at which the offence becomes known to an 
officer having T)Owerto direct the offender to bo tried, if the offender 
is apprehendea at the time, or, if be is not apprehended at the 
time, within two months of his apprehension (</). The provisions 
of the Army Act relating to evidence are applicable to the trial of 
reservists (r). 

119. Perbons falsely representing themselves to be deserters oUcdc^ bj 
from the A)my llesen'e are liable on coifviction by a court 

rcbci’viKta enlistod before the 20tb July, 1906, cannot be appointed or 
transierred without their consent to any other arm or brsocb 01 the serrire 
except that in which they served origuially. 

< 9 ) Basrrve Forces Act. 1882 (46 A 46 vict. e. 48). s. 16 (I) (b); Army 
Act, s. !&• 

(r) Reserve Forces Act, 1882 (46 ie 46 Tict. c. 48), s. 16 (I) (a); Army 
Act, M. 12, 16. 

( 1 ) Reserve Forces Act* 1882 (46 A 46 Viet. c. 48), s. 16 (2). As to their 
apprebeaBioD, see ibtd., a. 16 (1); Army Act. s. IM. For aU purposes of 
and iDcidoat^ to the cTrest, tri^, snd punishment by court•znartiu of the 
offcDder the offence is to be deemed in offence nuder tne Army Act (Reserve 
Forces Act, 1882 (45 A 46 Viet. e. 48). s. 26 (1)). Proceedings before 
courts of Bommary jurisdiction are regulstsd in accordance with tho 
Army Act, ss. 166^168 (Reserve Forces Act, 1082 (46 A 46 Viet. t. 48), 
s. 26 (2)). Tlie Reserve Forces Act, 1882 (46 8 ft 46 Viet. 0 . 48), sppliM 
to tbe Cbsnnel Islands and the lets of 61 bd for all purposes in refstion to 
tbe arrest, Uial, and punishment of offences under the Act {ibid., a 26 (4)). 

Trial " by court-martial ** includes aummaiy prooeedings before a com- 
znandiog officer (ibid., s. 26 ( 8 )). 

(а) Reserve Forces Act, 1882 (46 A 46 Viet. e. 48), s. 16 ( 2 ) (a) • and 
p. 46, cnt9. 

( б ) Reserve Forces Act, 1882 (46 A 46 Viot. 0 . 48). a. 16 (2) (b)); see 
title UsoifiTESTEs, Vol. X12., p. 604, note (A) s as to courts ot euromary 
jurisdiction and summary procedure generally, see ibtd., pp. 671 ct itq., 

580 et itq. 

(e) Reserve Forces Act, 1882 (46^46 Viet. c. 48), a. 26 (1). An offender 
can only bo tried by a court of summs^ Jurisdiction with the authority in 
writing of an officer having power to direct his trial by court-martial or a 
superior of that officer (Aray Reserve Regulations, psrsirapb 60). 

(d) Reserve Forces Act, 1882 (46 & 46 Viet. 0 . 48), s. 26 (2). This 
nrovision overrides any kimlUtlon contained in any other Act {vnd.). 

(s) /bid., i. 87 i Army Ae^ as. IM, 164: see p. 46, astc* 
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summary jorisdielioa to imprisonment wither without hard ialtour, 
for a term not exceeding three months (/). PersoDB inducing 
reeervisU to desert or alwQt themselves, or aiding or abetting 
them to commit those offences, or harbooring them after those 
offences have been committed, are liable on conviction by a court 
of summary jurisdiction to a line not exceeding £20 (g), 

8bct. 2.—SpectuI 

120* Men who have not served in the regular forces may be 
enlisted into the first class of the Army Beserve as special 
reservists (^), and by orders and regulations under the l^serve 
Forces Act, 1882 (0, may be formed into regimonts, battalions, or 
other military bodies, and into corps either alone or jointly with 
any other port of the forces, anil may be appointed, transferred, or 
attached to any corps (j). 

121. Special reservists, as part of the first class of the Army 
Beserve {k), are liable to to called out in ease of imminent national 
danger or of great emergency (0* Where a special reservist so 
agrees in writing, be is liable during the whole of his service in the 
Beserve, or during such part os bo agrees, to be called 
out ^n permanent service without proclaination or comiuunicatiou 
to Parliament, and, if Parliament is not in session, without J^arlia* 
ment meeting, provided that not more than 4,000 men are liable at 
any one time to be so called out, and that they are not called out 
except when they are required for service ontsido the United 
Kingdom when warlike operations are in progress (»i). 


(/) Rourvo Form Act, 1882 (45 L 4G Viet. c. 4$). a 16 (2). 

(^) IMd., a 17 (1). By ttid., a 17 (2), lUo Amy Act, a 153, sppliet to 
these offeocu; u to the Army Act. see note («), p. 30, ontv. As to courts 
of samroary jurisdution, see trtk M.\OiSTBiTi$, Vol. XIX.,pp. GS9 st $eq. 

(h) Territorial aud Reserve Forres Act, 1907 (7 Edw. 7, c. 0). a. 30(1). 
The Crowo has power to transfer by Order in Council battalions of the 
Militia to the Army Reserve, osd officers and mun so transferred with 
their consent form part of thercsciveof officers and special reserve, rcspec* 
tivclj. as from the date apedfied in tlie order of transfer {ibid., i. 34). The 
order of transfer made noder this leetion is dated the April, 1608, and 
applies art. 4) the provisioQS of the Reserve Forces Aett, 1882—1908, 
to the officers and men so transferred as far as they ore applicoblc. A 
legacy to the officer coonssnduig a militia unit is payable to tho officer 
oommooding tho eorrenponding unit of the Army Reserve after each 
trsDifer (fit Donald, ifoors v. 8on»srfsf, [1909] 2 Ch. 410). 

(f) 45 5t 46 Viet. c. 48, a. 20. 

(f) Territonal and Reserve Forocs Act, 1907 (7 Edw. 7, e. 9), i. 33. 

{k) Bee ibid., s. 30 (1); p. 60. anfe. 

(1) Rceerve Foroee Act. 1882 (45 it 46 Viet. o. 48). s. 12; see p. 80. 
<mii. The coiling out of special reservists, when the Army Reserve U 
called out, may bs suspended by proclamation (Territonal and Reserve 
Forces Act, 1907 (7 Raw. 7. c. 9), e. 80 (5)). ^e service of a special 
reservist may be eviended, when he becomes entitled to his dUenarge 
whilst called out on pemanent service, provided tliat he has entered 
into au amement in writing to thi^ effect {ibid., s. 31). 

<») I6m., s. 32 (lb Ao agreement under this provision may provide for 
Its revoeatioa upon notloe being given in writing {ibid.). Any exercise of 
the power given oy this provmoo ranst be reported to Parliament se coon 
es may he (thid.). The number of men for the time being called out under 
this provi^ou most not (fNd.) be reckoned in the ommbere of the forces 
anthorised by the Anny (Annual) Act • 
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122. A flp^ial reservifit may, in addition to beioK called ont for 
annual training, be called oat for a special course or ooaraes of 
training for a Mriod not exceeding six months, and may daring any 
each course be attached to or trained with any body of His 
Majesty's forces (n), subject, as to both special or annual training, 
to any limitations as to such period contained in bis atteatation 
paper (o). 


Part VII.—The Territorial Force. 

Sect. 1.— 

Sua^KCT. 1.—/• Oeturat. 

123. The Grown may raise and maintain a force called the 
Territorial Force{p), any part of which ia liable to serve in any part 
of the United Kin^om, but may not without its consent bo carried 
or ordered to go out of the UniM Kingdom (q). 

Under the hand of a Secretary of Shite the Crown may make, 
vary, or revoke orders, and subject to such orders tho Army Cq^ncil 
may make, vary, or revoke general or special regulations as to tfie 
government, discipline, jpay and allowances, or any other matters 
relating to the Territorial Force, and its formation into corps or 
other military bodies, either alone or jointly with any other part of 
the forces of the Crown (a). The regulation^ are the sole authority 
for tlie matters with which they deal(b). 

(n) Territorial and Beserre Forces Act. 1007 (7 Edw. 7, c. 9). t. 30 (2). 
1'ho annua] troiiiiug of special reservints Is not limited by the prorlsions 
of the Kesorve Forces Act, IS8S <40 it 46 Viet. o. 48), s. 11 (territorial 
and Koservo Foroos Act, 1907 (7 Cdw. 7, e. 9).s. 30 (3)): tee p. 60, ante. 

<e) Territorial and Reserve Forces Aot. 1007 (7 Edw. 7, o. 9). i. 30 (4). 
(p) IbitL, s. 6. The strength of the (oroe is to be fixed by Parliament 
from time to time (ibid.). 

(f) Ibid., s. IS <1). By tbtd, s. 40 (2), the Act is applied to the Isle of 
Man as if it formed part of the United Kio^om. sobject to enrtaio 
modifications ; see note (X). p. 73. note (a), p. 74, p. 63, note (t). p. S3, 
pat. 1'be Isle of Man Volunteers are still subject to the provisions of 
the Volunteer Act, 1663 (26 it 27 Viet. o. 65). As to voluntary service 
outsido the United Kingdom, see p. 80, pat. 

<<i) Territorial and Keaerve Forece Act, 1907 (7 Edw. 7, c. 9). m. 7 (1) 
—(S). 4 (1) (e). 37 (2). All orders and general r'^gulatioos must be laid 
before both IfouBee of Parlionient as soon as may be after they are 
(ibid.. 6. 7 (7)). The orders and regulations may provide for ilte constitu¬ 
tion of apeimanentsti^. includiog adjutants and staff •terjoante. who must, 
except in special oircumstancea certified by the general oHicer commanding, 
be membm of the regular forces. The expreesions regular forces and 
** corps*' are defined tu the Army Act. s. 190 (8), (15) (b), applied to the 
Tenitorlal Force by the Terriioriat and Reserve Forctsa Act, 1907 (7 Edw. 7, 
0. 9), t. aa 

(b) Order by HU Majeaty, Terrij»rial Force Regdations, 1912, p. 11. 
The Army Counoil is the solo odminUtrator and iuterpreter e! the 
regulations, and may vary thorn in any matter not affecting the rates and 
oAatides iaid dowo. until a subeenoent order ia made by HU Majesty. 
Ths regutatioxks oenfaiaed in Part 1. of the Regulations relating to thn 
Territorial Fores and to County Associations (subaaquenUy rafomd to oa 
• rerritorial Poreo Regulations, 1912) are declared to be orden made by 
His Majeaty (Order by HU Hajeaty, Territorial Poroe Beguladoni, 1918, 
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134. No order or regolation may vary ibe tem(c) or area of 
aervioe laid down by statute or render a man of tba Territorial 
Force (<0 liable without bia eooeent^ 

(1) To be transferred from one corps to another (e); 

(2) When not embodied to be posM to any nnit (/) other than 
that to which be was posted on enlistment; 

(d) To be posted to any part of the regular forces, if included in 
hie corps; 

(4) If eerviug at the time at which the order or regulation is 
made, to 1^ allocated to any military body to which he could not 
previously have been allocated without his consent ( 47 ). 

125. The Army Act (A) applies to the Territorial Force in the 
same manner as it applied to the Militia (i). The Crown may also 
by Order in Council apply 1 with the necessary adaptations, to the 
Territorial Force any enactment relating to the Militia, Yeomanry 
and Volunteers other than those concerning the raising, service, 
pay, discipline, or government of those forces (A). 

126. The Territorial Force takes precedence immediately after 
the 8|)ecial Reserve (!)• The precedence of the different arms ie 
laid down in the King's Regulations (m). The precedence of units 
withfh the different arms is governed by the precedence of counties 
as shown in the Army L!5t(n). 

Bus*S ect. 2. — Offirvi: A/Ipoinlmmt, JlMirein^stf. 

127. The appointmant, rank, duties, and numbern of the officers 
of the Territorial Force ai-e determined by orders and regulations ( 0 ). 

p. 11). Wben embodied the Territenal Force is governed by tbe warrants, 
regnlaUoos and orders governing the regular forces, so far as they are 
spplicsbls itbttf.). 

<e) See also p. 66, pod. 

(a) Tbe expreshion ** man '* includes a non-commiasioDed officer (Terri*' 
torial and Reserve Forces Act, 1907 il £dw. 7, e. 9), s. 98). 

(s) For transfer by consent, aee Tetritorial Force Kcgnlations, 1912, 
par^aph 154. 

if) For a deSnition of unit,** see p. S. As to the ability of a 
U 2 ut to contract, see title COKmci, Vol. YII., p. 340. 

(o) Territorial and Reserve Forces Act, 1007 (7 Edw. 7, c. 9), 0 . 7 (4), (5). 

(A) As to tbe Army Act, see note (a), p. 30, <mU. 

(t) Territorial and Beaerve Forces Ae^ 1907 (7 £dw. 7, c. 9), a. 28 0). 
This is snbiect to certain axnendxnMXts contuned in ^*d., Bched. 1. Tb(s 
application doea not ouitc agree with the deWled application of the Army 
Act to the Teiritorim Force; see ibid., e. 176 (6a), aud compare ibid., 
s. 176 (6) (application of the Army Act to the Militia). 

(h) Teitiional and Reserve Forces Act, 1907 (7 £aw. 7, c. 9), a. 28 (3). 
Sneb an Order in Connell most be laid b^ore both Houses of Parliament 
within forty days alter it is made, if Parliament U then sitting, or, if not, 
within forty dayv after the commencement of the next session. If within . 
the next aubeeqoent forty days an addrtsa is presented to the Crown byV 
either House prayina that the Order may be annulled, the Crown may 
anunl it, and the Order is thenceforth void, but any proceedings mean time 
taken under it remain valid {ibid,, a. (1)). For the enactments already 

so applied, ace Order in Council of the 19th March, 1908 (titat. E. 4t 0.. 
1008, p. 969; Territorial Force Regulations, 1912. Appendix VIIL). • 

I) Territorial Force Regulations, 1912, paragraph 540. 

as) Siug's Reg^tiooa. 1912. pertgrapb 1765. 

a) Territorial Toroe Begalationa, 1912. paragraphs 541, 549. 

s) For the doUee of omeen, see Terriioiial Force Begulationi, 1912,* 
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First appomtment to the lowest raok in any nniti excei>t aa quarter- ^ 

master, is giren to persons recommended by the president of the Orientia 
aseooiatioD for the county (p), proTided that— tk^ 

(1) The candidate is approv^ by His Uajeety ; 

(2) The recommendation is made witiiin thi^ days after notice 
has been receiTed by the president; 

( 8 ) The candidate fnlfile the conations as to age, physical fitness, 
and educational qualifications reqaired by the regulations (< 7 ). 

In other reep^ts officers of the Territorial l^orce are commis¬ 
sioned in the same way as officers of the regular forces (rX 

128. Promotion is generally governed by establishment and PromoiiM. 
given to qualified officers according to regimental seniori^, but this 
rule may be departed from in the interests of particular units (s). 

To qualify for promotion officers must pass the prescribed examina¬ 
tions and unaergo certain obligatory courses of instruction (tX 
Provision is also made for brevet promotion (a). Command may be 
given to regular officers over the Territorial Force or to officers of 
the Territorial Force over the regular forces, prbvided tboi it is not 
given to a [person over a person superior in rank to himself (r). 

paragraphs iS. For the Officers' Traiuing Corps, which provider 
milituy training for stndenU at schools and universities, witli a view to 
their cventuallv applvinff for commiBcione in the Special Reaerve o( 

Of^rs or the Territorial Force, see Rogulatioos for tbs Officers' Training 
Corps, 1012. As to the traioinff of officers who have serv^ in the Officers* 

Truaicig (>)rps,see Territorial Foroo Begulations, 102, paragraph 31$. As 
to Temtorial Force ch^laius, see title EcCLSSiASTtCAL Law, Tol. XI., 
p. 648. 

(p) Territorial Force Begnlatioiis, 102, pon^aphs 61 a, 66 ; see 
p. 83. pouf. As to the procedure, see Ternfori^ Force Kogolatione, 
paragraphs 61 b— 6lP; as to appointmeoU other than Mpoiatments in 
the lowest rank, see itid., paragraph 53 ; as to the president of a ooonty 
association, see p. S3, wH. 

(V) Candidates onst be British subjects and not under seventeen years 
of a^, and in the opinion of the Army Council suitsbloia all respects 
(Temtorial Force Begulations, 1912, pvagraph 61). For the pieocribsid 
conditions, see Territorial Force Kegulations, 1912, paragr^ilis 61—92. 

(r) Officers* Gornmusions Act, 1602 (25 A 26 Viet. e. 4), and Regulation 
of the Forces Aot, 1671 (34 A 36 Viot. e. 86 ), part of s. 6 , as applied to 
the Territorial Force by too Order in Council of the 19th Mamb. 1^8, made 
under Territorial and ReMtve Forces Act. 1907 (7 £dw. 7, c. 9), s. 28. 

The preeedenco of officers in the Territorial Force U primarilT determined 
by rank and date of appointment to that rank (Temtorial Force Kagula- 
tions, 1912, paragraphs 93—96); as to offloers transferred, soo t 6 id., para¬ 
graph 94 a. The acceptance of a oommiuion does not vacate the seat ol 
a member of Farliament (Temtorial and Eeserve Forces Act, 1907 (7 
Edw. 7, 0 . 9), s. 23 (1)); see title PaJacAMUUT, Vol. XXL, p. 662, 

(•) Territorial Foroe Regulations, 1912, pvagraphs 96—1030. The 
^IpfotDotion of officers who are aot next in seniority or who have not servsd 
in the lower ranks is sneoifioally authorised (iM., paragraph 96). For 
the prooedure in ossee ox supeiaeeeion, see did., paragraph 99; for truder 
and exchanges, seconding, redremeoi, and other matters speciallyaffeoting 
oAoeia, tee ibid., paragra^ 94 a, 104-124,81$, 220—222,23f^237, 239. 

FlA 435—472.547. 

(7) Ibid., paragraphs 281—302. 

(«) Ibid., paragraph 98. 

(v) Army Aot, s. 71. 
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129. BecroItiDg for the Territorial Force li carried out under 

the authority of the county oseociatione, assisted by the adjutants 
and permanent staff of the units concerned, and by the officers in 
charge of recruitiug for the regular forces irithin each area (w). 
The primary examination, attestation, and final approval 

are the same as those for recruits for the Regular Army (z). Attesta* 
iion ma^ be carried out hy any lieutenant or doputy-fieu tenant of a 
county in the United Eingdom, or by an officer of tbe Regular 
Army, or Territorial Force, or by a justice of tho t>eace (y). 

130. Every man who enlists into the Territorial Force must be— 

(1) EnlistM for a ** county," that is an area for which an asso« 

ciatioo has been established (a); 

(3) Enlisted to serve for not more than four years; 

(8) Appointed to serve in such corps for tho county as he 
may select, and be posted to such unit in that corps as ho may 
select. 

After enlistment he remains subject to the statutory and other 

S rescribed conditions of service in tbe Territorial Force until duly 
ischarged (h). 

(ip) For reemKiog aod enliitmont generally. Poe Territorial Force 
Regulations, 1912, paragraphs 120—Hen. Subieot to the pmviRions of 
the Territorial and nes^e Forces Act, 1907 (7 Kdw. 7, o. 0), Fait I., the 
manner and eondiUons of onlistmeut arc left to be deiermint^ hj roguU* 
tion(ibtd.,a. 9 (1)). • 

(r) Territorial Force Regulations, 1912. paragraphs 134—HO. Keemits 
most possess the physical Qualifications roouired b; regulations, and on 
enhstment most pass a medical examination parofraphs 47, 129, 

189): the standa^s of measorement are laid down in ibid.. Appendix IV. 
They may be required to rire the name of some person of roepooiabiUty 
from whom a personal retorenoe can be obinined (tOid., paragraph 132). 
*^6 age for enlistment or re.eDlistment is from serent^n to thirty'five 
years {ibid., paragraph 120 ), or, in the case of moo discharged from the 
regular army, with no liability for fnrther service, up to ibirty-eight years 
( ibid. , paragraph 143n}; the ages o f enlistmont of boyi, bandsmon, clerks, aud 
oertaio teonnical brsoohes are irovorned bv snecial regulations! see UnA.. 


oartafo technical brsoohes are govorned by special regulations: see ibid., 
paragraphs 78A. 143 a, 143n. 1430,143H. The piovirions of the Army Act. 
BS. 90, 99, lOl, 163 (see note («), p. 30, oafs), relating to the mode of 
enlktraent and atteatation, the validity of att^tation, enlistment or re« 
engagemont, and the admissibility in evidence of an attestation paper or 
copy thereof, or a declaration are, with the necessary modifications, applied 
to the Territorial Force by the Territori^ and Reserve Forces Aot, 1907 
(7 Edw. 7, 0 . 0), s. 10 (1): see pp. 41, 42, ante. In the case of the 
Territorial Force one attestation paper only is prepared (Territorial Force 
Begnlationa, 1912, paragraph 134). ParticuIsM of former service in 
fcTM of the Crown must uways be declared (ibid., paragraph 142); and 
see p. 67, post 

(y| Temtorial and Reserve Forces Aot, 1907 (7 Edw. 7, o. 9), s. 10 (8): 
Tcmtcriol Force Beguiations, 1912, tmragraph 139. The aeotions of the 
Amy Act applied to the Temtorial Force by the Territoriid and B4M6rve 
Forcet Aot, 1910 (7 Edw. 7, o. 9), s. 10 (1) (see note (»), sapru), and also 
the Army Act, a. 33, are to be conStmeo at if a justice of the pehce in 
those sections included a lieutenant, deputy'Ueutenant, or officer. 

Territorial Force Regulationa, 1912. paragraph ISO. 

J Territorial aod Reserve Forces Aot, IW (7 Edw. 7, o. 9), i. 9 (1), (I); 

toris) Force Regulations, 1912, paragraph ISO. For a d4&i« 
tloD of *'nniV see lerritorial Force Regulations, 1612. p. 8. For the 
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181. The following; oUaees Are not allowed to enlist or re*6nlist 
into the Territorial Fc^ce 

(1) Hen belonging to any corps of the Boval Na^, Begnlar Army, 
Royal Marines^ Ajmy or Special Reserve, Territorial Force, Uiiitia, 
Irish Hone, or any Royal Naval Resorve force; 

(2) Men who have b^n discharged from tiuse forces or from the 
Royal Irish Constabulary (1) as unfit for forth^ service, (2) for 
misconduct, (d) with a or an indifferent character; 

(d) Men who have been convicted of a serious offence by the civil 
power; 

(i) Forei^ers; 

(C) Men in receipt of disability pensions from army funds (c). 

132. Men of the Territorial Force may be re-engaged during the 
twelve months prior to the completion of their current term of 
service on making the prescribed declaration (dX In cases of doubt 
their modical fitness must he ascertained by re-examination. 

Employees in any of His Majesty^s dockyards may not enlist in 
the Royal Garrison Artillery or coast defence iinits of the Royal 
Engineers («). 

183. Men of the Territorial Force may enlist into the ^oyal 
Navy (f), the Regular Army, or the Royal Marines, and into the 
Speoiaf Resorve, including the Irish Horse(p). 


method of numbering, soo Territorial Force BegalfttiODA, 191S, paragraoh 
14C. For tlio coadilions under which transfer mtiy be effected, see iSt^, 
paragraph 154, and p. C4, nntt. 

(c) Territorial Force Regulations, iSlS, paragraph ISO. Thia ptoviiion 
is subject to the exception that men who bavo b^n discharged from the 
Army. Army or Special Rcsorre, Militia. Imperial Veomanry, or the 
Turntorial Force, sh medically uuUt, but are pronounced by the medical 
^^uthority (Imviug complete knowledM of the cause of discham) to be 
fully lit for service in tho 'J'erritorial Force, may be ervbstcd, provided that 
thefr character on discharge was at least fair’* (ibid., paragraph 137). 

(d) Tarritorial and Resorve Forces Act, 1907 (7 £dw. 7, e. 0), s. 9 (I) (ob 
Tho term of re-engogomeat it for one, two, three or four years, as each 
county association may docide (Territorial Foroo Regmationa. 191S, 
paragraphs 139. J41. 142.166). The proviiioni of the Army Act as to the 
validity of enlist it icnt and re-engagement are applied to the Territorial Foroe 
by tho Territorial and Resorve Forces Act. 1907 (7 Edw. 7, o. 9), s. 10 (1). 

(9) Territorial Force Regulations, 1912, paragraph 136 a. 

(/) Enrohnent in tbe Royal Naval R^rve is not included (Tevyitorial 
Force Regulations, 1012, paragraph 144). 

(o) Ihid., paragraphs 144. 146. As to service in the Special Reserre, see 
TerHtorial and Keservo Forces Ae^ 1907 (7 Edw. 7. c. 9). sa. 30, 36; see 
pp. 62. 63. anU. Men eoJisting into tho Spemal Reserve of the Boy a) 
Eogineers (category b). Army Service Corps (ootegory b). Royal Amy 
Medical Corps (oaiogory b), or Army Post Office Corps are. while so serring, 
snpemumtfary to Uie rerritoif^ Force ootal their servue in the Temtoiial 
Foroe has expired. All other men so eoliating into the Boyal Kavy, 
Regular Army, Royal Marines, Irish Horse, and ports of the Speoial 
Reeorve not sot nut above are, on completion of the attestation form by 
tho attcetiug offloor, deemed to be dbeharfted from the Territorial Foteo, 
but M liabu to deliver un in good order, fair wear sod tear exc^)ted, all 

E blic pr ope rty iuued to ^m (tMi., paragraphs 144, 146). No pigment 
loe to a oounty association from men leaving tho Territorial Foroe to enlist 
into the Royal Navy, Regular Array, Roym Marines or 9pe<dal Reserve 
^oategory a) [ibid., paragraph 602; and see note (s), p. d6, pod). 
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8 ob-Scct. i.—Ma: ZHKAcfStf. 

134. A man of the Territorial Foroe has a right to be discharged 
at an; time before the completion of his term of service, provided 
that no proclamation calling out the Arm; Reaerve on permanent 
service is in force, and provided that he gives to his commanding 
officer three months' notice in writing, or less if so prescribe^ 
MVS to his count; association £&, or loss if so prescribed, and 
delivers up in good order, fair wear and tear excepted, all public 
property issued to him, or, when from good cause deliver; is impos* 
Bible, pays the value of the same. 

All or an; of these conditions may be dispensed with by a count; 
association, or an officer authorised b; them, in an; case in which 
it appears that the reasons for claiming dischargo are of sufficient 
W6ignt(i^ 

11, when a man would otherwise 1>6 entitled to bis discharge, a 
proclamation ordering the Am; Reserve to be called out on 
permanent service is m force, he ma; be required to prolong his 
service for a further period not exceeding one ;ear(ftX 

A man mav be discharged from the Territorial Force (0 on 
the gronnd of (1) unsaiisfactor; conduct (m); (2) having made 
a false answer on attestation (n); (S) medical unfitness (o); 
(4) inefficiencjCp); (5) or on the ground of his services being no 
longer require (q). 

Discharge ma;alBO be claimed b; (1) reason of irregularity of 
enlistment (r); (2) on the application of the master on tue ground 


(A) Temtcrial aad Reterre ForeeH Act, 1907 (7 Edw. 7, c. 9), s IS. 

(0 Ibtd., s. 9 (3). AMociatioiic must, subject to the approToi of tbc 
Arm; Coandl, frame scaleB of papnent to bo made by men ia such cases, 
thepapneats to vary withtbe l^rthof service uacompWted on the current 
engagemeot: no payment is due from a non* 0010 missioned officer or man 
appoiated direoUv from the ranks to a comizussiozi m the Territorial 
Force (Territoiisl Force Regulations, 1919, paragraph 809); aee, farther, 
uete (p). p. 67, anU. 

(A) Territori^ and Reserve Forces Act, 1907 (7 Edw. 7, c. 9). s. 9 (6), 
The period is to be determinod by the competent military authority as 
defined by the Army Act, a 101, applied to the Territomu Force by the 
Tenitoriai and Reserve Forces Act, 1907 (7 Edw. 7, e. 9), s. 10 (1). As to 
the Army Act, see note (s), p. 30, onU. 

(l) For discharge genenUy, see Temtorud Force Begolatious, 1912, 
pangr^bs 162. 

(m) Territorial and Reeerve Forces Act, 1907 (7 Kdw. 7, e. 9), a 9 (4); 
Territorial Force Regolatious, 1912, paragraph 166 (4). For appeal 
agaiflit discharge for ws cause, see sMd., paragraph 278. 

(») ihtA, paragraph 166 (7). 

( 0 ) 7M., paragraph 166 (11). * 

(p) Ibid,, paragraph 166 (6). 

U) 2M., paragraph 166(6), 

(r) Army Aet, aa 60. 100, 163, amdied to the Territorial Foroe by the 
Tmtorial aod R eserve Forces Act, 1907 (7 Edw. 7. 0 . 9), a 10 (1); tee 
Tenitoriai Force Regolatio&a 2912, paragr^b 156 (8). 
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ot ftpprentiodihip {$); or (8) on the epplieation ot the parents oo 
the ground of misBtatement of age(t). 


8ud-Sbct. S.^TVaMtn^. 

IS6^ Pyer; man of the Territorial Force moat during the first 
year of his enlistment attend the drills and fulfil the conditions 
prescribed by orders or regulations for a recruit of his arm or 
branch of the service (u). If so provided by Order in Council, 
he must further attend for training at such places in the tJnit^ 
Kingdom and at such times and for such periods, not exceeding in 
the aggregate the number of days specified in the Order in Council, 
as may be prescribed by regulations (e). 

136. Eve^ man of the Territorial Force is liable by way of 
anuual training to be called out at such times and at such places in 
the United Kingdom as may be fixed by orders or regulations, and 
farther to attend the drills and fulfil the other conditiuns relating 
to training prescribed for his arm or branch of the service. These 
requirements may be dispensed with either wholly or in part as 
regards any unit or individual man by the prescribed authority (a). 
Annual training is additional to preliminary training and to the 
performance of voluntary duty or at ton dance at courses of 
in6truction(6). The peric^ of annual training is not less than 
eight nor more than nfteeu, or in the case of the mounted branch 
eighteen, days in each year(c). The perioil, however, may by 
Urdor in Council be extended to not morp than thirty days, or 


(i) Army Act, s. 96, applied to the Territorial Foroa by the Territorial 
axkd Reserve Forces Act, 1007 (7 Edw. 7, o. 9). a. 10 (1): Territori^ Fores 
ftegulaUoDS, 1912, paragraphs 166 (9). 268. 

(1) Ihid., paragraph 166 (lO). 

(u) Territorial and Reserve Forces Act, 1007 {7 Edw. 7, o. 9), s. U (1). 
For the oonditiona at present piescribed, se« Territorial Force Regulations, 
1012, paragraphs 311*^317, Appeodix VII. At to the effect of Tailuie to 
fulfil the coD<btiona. see p. 77,j)ori. 

(v) Territorial and Reserve Forces Act, 1007 <7 Edw. 7, c. 9), a. 14 (1). 
The draft of the Order in Council must be Jsid before both Houses of 
Parliament for not less than forty days during session, and if ritber House 
presents an address to His Majesty against the whole ot part of the d^aft 
it b^mes inoperative, bat without prejudice to the making of a new 
draft order (Territorial and Reserve Forces Act, 1007 (7 Edw. 7, o. 0), 
I. Ifi). No such Order has yet been made. 

(a) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, o. 9), s. 16 (1). 
Annual traiiui^ conaists of three parts-;-drUlB, muaketry, and training in 
camp. Theprimary authority for gran ting leave ia the officer cammanoing 
the unit, xhe legal obligation applies to each calendar year during the 
period ot engagemeiit, if tno datee fixed for annual training fall withm tile 

? erlod of engagement. For general ins^ctioas as to annual training, see 
erritorial Force Regulations, 1012, paragraphs 31^—363, and for tbs 
training of the diffsiMt arms, see toui. Appendix VIL For rsfnila* 
tions as to leave of absence, see thid., paragraphs 393^00. As to fwure 
to fulfil toe conditions, see p, 77, peri; for iospeotion of units, see 
Torritorial Force Begulatlona, 1912, paragn^hs 364--S68, 362, 716. 

(6) Territorial andReserve For ce s Act, fOO? (7 Edw. 7, e. 0), a 16 (^, (3). 
(s) Ibid,, s. 16 (!}• This elastic period ia adopted by regulation (Tim« 
toriM Foree Reg^tiona, 1012. ptfsgr^hs 217,340). As to the p^ods 
of traioing of medical officers attached to units, and of the Army 
Veterinary Corps, see i6td., paragraphs 65, 76c, 341, 343. 
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reduoed» or dispenaed with, for all or any part of Ihe Tarritorial 
Force (d). 

187. Personal notice to attend the annual training in camp is 
sent by post so as to roach tho residence of each oflicer and man at 
least fourteen days before the date of assembly. Public notices are 
at the same time sent to the constabulary and police in the United 
Kingdom and to the inspectors of poor in Scotland, who must affix 
a copy without delay in each parish in places where OoTernment 
notices are usually affixed. Such public notice is deemed sufficient 
notice, notwithstwding failure in the transmission or receipt of the 
personal notice; and any man not apnearing at the time and place 
appointed in the public notice is lianle to ht proceeded against as 
an abeenbeeCc). 

6 us«Skot. and Dutmt>odijrmt. 

138. On the issue of a proclamation ordoring the Army Reserve 
to be called out on permanent service (/), the Crown may 
immediately order the Army Council to give diroctions(y) for tho 
embodiment of all or part of the Territorial Force. \Vhen 
directions have been isaxiod for calling out the whole of the first 
clase^of the Army Reserve, the Army Council must within one 
month issue directions for embodying tho whole of the Territorial 
Force, unless both Houses of Parliament present to the Crown an 
address a^inat embodiment. If Parliament is adjourned or 
proro^cd m such circumstances that it will not meet within ten 
days, it must be summoned by proclamation to moot within ton 
days. Only in ease of emergency may the directions for embodiment 
be given before Parliament has had an opportunity of presenting an 
address (A). When directions have been is6ue<l for ihe embodhuont 
of any part of the Territorial Force, every officer and man belonging 
to that part must attend at the time and place fixed in the 
directions, and after that time is deemed to bo embodied (i). 


(d) Territory] and IteMiro Purc4» Aoi. 1907 (7 £d\r. 7, o. 0), b. IS (2). 
Such an Ordv in Coaocil is subject to the proviAioas of thn Torritorial 
and Keservs Forcse Act, liK>7 (7 Edw. 7, e. 0), s. 16; sco note (i), p, 69. 
ante. Ko sooh Order has yot been made. 

(s) Territorial and Keeenrc Forces Act, 1907 (7 Edw. 7, o. 0). m. 19, 
40 (1) (d): TerriWial Force Eegulatio&fl, 1912, paragraphs 270, 352. For 
the form of pubije notice, see ibid.. Appendix XjCI. A constable or 
inspector of poor who fails to conform to tno regulatioas as to publication 
ana service of noticee is liable on conviction undor tbo Summary JuiUdiotiou 
Acta to a One not ezocodiDg £20 {Territorial and Rosorvo Forces Act, 1007 
(7 Edw. 7, c. 0), B. 19). As to summary procedure, soc title Maotst&atbs. 
Vol. XIX.. pp. 5S9 et As to laiinie to appear, see p. 77, post. 

(fi Under the Roserve Fomce Act, 1S8S (46 & 46 Viet. c. 46), a 12 $ see 
p. 60, anU. For the effeot of this proclamation on the right to discbairge. 
see p. 68, anie. 

(g) Territorial and Reserve ForoM Act, 1907 (7 Edw. 7, o. 9), s. 17 (1). 
The direofioaB may be revoked or varied ; ipo^ arrangements m^y be 
made with regard to viita or individuals whose aervioos are require in 
•Unr than a miliUry oMaoity (ibid.). 

(A) 16(i.,s. 17 (2) ; and see title PauiAinntT, Tol. XXL, p. 699. 

({) Territorial and Reserve Forces Aet, 1907 (7 Edw. 7, e. 9), s. 17 (3). 
As to failure to attend, soe p. 77, po«i 
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189. The Crown may by proclamation order the disembodiment 
of the Territorial Force, and the Army Cooxieil must then giye 
directiona lor carryii^ the proclamation into effect Untii the issue 
of such a proclamation the Army Cooncil may from time to time, 
us it thinks espedient, ^ve directionB for disembodying any 
embodied part of the Territorial Force, or for embodying any part 
not embodied, whether prenously disembodied or not After the 
date fixed by the directions for the disembodiment of any part, 
the officers and men of that part are no longer deemed U> be 
embodied (k). 


140. During any anthorised training or on embodiment officers 
md men of the Territorial Force are oniitled to Impress transport 
for baggage and stores, and to be billotod with their horses in 
tho same manner and under the same oonditions as the regular 
forces (/}• 

Sub-Skct. 7.— l*ojf and AlUnaanttn. 


141. Pay and allowances are granted to officers and ipon ol the 
Territorial Force for attoudance at specified duties, including annual 
traioing in camp, obligatory courses of instruction, and, if approved 
by the general omcer commanding in chief, staff rides, instmctsonal 
tours, and voluntary courses of instruction. The rates and con* 
(Utiotiij aro those laid down in the Pay Warrant and Allowance 
Hegulaliuim for officers and men of tho corresponding rank and arm 
of tlie regular forces, subject to certain variations. The performance 
of tho prescribed number of drills is a conditiou precedent to the 
issue of pay and allowances during camp, but exceptions may be 
nmde by the general officer commanding in chief for sickness or 
other extraordinary cause (m). 

On ombodimoiit the emoluments of members of the Territorial 
Force aro governed by the Pay Warrant and Allowance Regulations, 


{k) Territorial and Reserve Foriacs Act, 1907 (7 £d«. 7, o. 9), s. 18. 

(l) Tlto provisions ot tbo Amy Act dealing with impressment (ss. 31, 
112—121, IHM3), (4)) eud billeting (m. 30. 102—111, 181 (3), (4) ) are 
upplied to Uio Territorial Force by the Territ^^al and Reserve Foroee Act, 
190? <7 Edw. 7, c. 9), e. 28 (I). For the effect of these sections, see 
pp. 4S «i anU. Vor allowances and issue of rations and forage to 
units when billeted, see Territorial Force Regulations, 1012, paragraph 079. 
As to tho Army Act, see note (a), p. 30, tmte. 

(m) Temtonal Force Regolationi, 1912. paragraphs 676, 677. See 
as to personal emoluments generally, tbid., paragraphs 561—678; pay sad 
allowances of permanent staff, paragraphs 666-^70, 809. 810; divisional 
and brigade headquarters, paragrapM 671—576, 676s; regimental offioera 
and men, paragraphs 576—503; outfit grants, paragrsphs 604-<510 ; 
chaplains, par staphs 610—623; travelling expenses, porsgraphs 627—656; 
hospitid treatment, medical and funeral expenses, pangraphi 656—660. 
Separation allowance is granted to all married non^comnussiooed offioera 
for the periodrt for which they draw pay lor annual traini^ in camp and at 
authorised ooursee of instruotiofi, and during annual training to all private 
soldiers, provided that they attend for the full period ($M., paragraph 
600). The payment of members of permanent staffs appointed as Instrmitors 
prior to September, 1910, is governed by theTerritona) Foroe Regulations, 
1910, paragraphs 809, SIO (Territorial Force RMulationi, 1912, para¬ 
graph 609 (noto)). As to the Inipt'rial and Special Servios seetions sat 

•pp. 80, 81, pest, 
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and oonform in all respacis to those of the regular forces* 
Separation allowance is granted to the wipes and families of all 
married non-commissioned officers and men (n). A gratui^ of £6 5«. 
is issued to each officer and man who joins his nnit on embodiment 
subject to the tulffiment of certain conditions (a). 

Any peouniarj ad^mtages granted by regulation to a member of 
the Territorial Forca» if unclaimed within a period of twelye months, 
are deemed to be forfeited, except in special circumstano^ approved 
by the Army Counoil or an officer authorised ^ it. Pay and all 
other emoluments granted by regulations are liable to be etoimed 
by order of the iamr Council to meet any outstanding public 
claims, regimental debt, or regimental claim of which the Army 
Counoil may direct payment (pX 

SuB-Secr. S.*— 

142. Officers of the Territorial Force are at all times subject to 
military law, and may sit on courts-martial for the trial of m 6 ml>ers 
of the regular forces as well as of the Territorial Force ( 9 ). 
Non-commissioned officers and men are subject to military law 
when being trained or exercised (r), either alone or with any 
portion of the regular forces or otherwise; when attached to or 
acting with or as part of the regular forces ; when embodied; and 
when called out for actual military service for purposes of defence 
in pursuance of any agreement (s). 

143. Any power vested in the holder of any military office may 
in relation to the Territorial Force be eiereised by any other person 
for the time being authorised according to the custom of the service. 
Orders authorise under the Territorial and Reserve Forces Act, 
1907 (0. Part II., to be made by a military authority may l^e 
signified hy an order, instruction, or letter under the hand of any 
officer authorised in that behalf; and any order, instruction or letter, 

(a) Territonal Force BogoUUonB, 1012, paragraph 5S1. As to separs* 
tion aliowancs in camp, see uote(m), p 7), owts. 

( 0 ) Territorial Force ReguJatioDa 1912, paragraphs 614, 616. 

(p) Order hy His Majeetr, Tf^rritorial Force Re^atioos, iei2, pp. Jl, 
12. Tha axpreasion public claim ** is defined in the Pay Warrant, but 
in this oonnectioQ includes any siDilar claim by a county association. 

(g) Army Act, as. 60 (1), 176 (3) (a); Territorial Force Rcgula^ni, 
1912, pangr^b 213. As to the Army Act, see note (r), p. 30, owls. 
For thelisbjlities arising from subjection to militaiy law, see pp. 42 si asg., 
eals ,* p. 89, poif. 

(r) Tbii comprehends the perfonnsaec of any milita^ duty recnired 
by regulations or ordered a commanding officer (forritorial Force 
Ib^Utions. 1912, paragraph 216). For the time at which subjection 
to military law begins and ends, see tbtd., paragraph 217; Mark$ v. 
Frc^lev, [1898] 1 Q. B. 888, C, A. 

(«) Army Act, a. 176 JSa); Tcrritcrial Force Begulations, 1912, para¬ 
graph 214 M«i of the TWitorial Force are liable to ditmSMai at a punish- 
meat lor oifeoces under the Army Act ^Territorial and Reserva Foroes 
Act, 1907 (7 £dw. 7, e. 9), a. 28 (1)). For discipline gcDCrmUy, see Terri¬ 
torial Force B^iulatioos, 1912, paiw^phs 34, 213—241. For agreement 
to serve for purposes of dsfence, see p. 80, poii ; for the permanent staff, 
see Army A^ s. 181 (2). By ibid., as. 186,190(12), the Territorial Force 
is pari of HU Majeaty’s foroes withhi the meaning of the Naval DiseipUoe 
Act (29 A 30 Viet. e. 109), s. 88. 

(1) 7 Fdw. 7, c. 9. 
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puportioff to be signed on behalf of nuth miHt^ anthoril^ in 
eriaence ml the officer who eigned it wae so atithoriM(«). 

144. Officers must at all timee make themseWee acquainted with 
regulatiooe and orders (a); igDorance ol a published order ie not 
admitted as an excuse for its noo*obe6r7ance(b). A commaoding pubikation 
officer must cause all orders issued lor general information to M ordan. 
re-published or cireolated to thoee in the unit whom it may concern. 

He must also afford facilities to the officers under his command to 
become ac<}Qainted with changes in orders and regulations (e). 

During training in camp, or^rs specially relating to non-com¬ 
missioned officers and men must be read and explained to ^em 
immediately on receipt {b). 


145. Personal appeals by officers must be submitted through the AppttUb/ 
commanding officer, or, in cases of his refusal or unreasonable delay, <Ae«n. 
tbrougli hie next superior (d). An appeal by an officer against a 
decision of a county association must be addressed to that associa¬ 
tion. If the association does not accede, the officer may request 
tliem to submit the apnoa] to the Army Council. If the association 
refuses or unreason ably dcla;^a to forv. ard the appeal, the officer 
may address the Army Council through the usual military ch^nel, 
but must at the same time inform the Association oT his 
action (e). 


146. During training in camp, all applications and complaints Covpuiaw 
by men must be made through the squo^op, battery, or company ^ 
commanders: if they are unable to settle the complaint, the 
commanding officer will submit it to the inspecting omcer for hie 
decision (f). During embodiment, procedure to be followed is 

that laid down for tbe regular army(^). At all other times 
applications and complaints must be made through tbe company 
commandor or adjutant to the officer commanding ^ uuit(/). 

147. Any member of tbe Territorial Force who is qualified and Voti&sftt 
wishes to vote at an election is granted leave of absence from 
training for the purpose, and is not liable to any i)enaltyor punish- 

ment for his absence during the time be is voting or going to or 
returning from voting (/i). 

{%) Territohal and Reserve Forces Act, 1907 (7 Edw. 7, c. 9), s. S7 (1),(2): 

Territorul Force Regulatiooe, 1912, paragraph 271. 

(o) Territorial Force Regulations, 1913, paragraph 273. This applies 
in partioular to officers rejoining after leave of absence (ibid, paragraph 

<h) Itid, paragraph 273. 

(e) Ibid., paragraph 276. 

(d) /Hd., paragraph 276. Tbe proviaioos of tbe Army Act, a. 42, and 
of tbe Rin^e Re^atioai, 1912, paragraph 439, must be obeexred. In uo 
case m%j teatimonials as to services or oharacter be forwarded to the War 
Office (Territorial Force Regulations, 1912, paragraph 2341. 

(s) ibid., paragraph 276. , 

{fi Territorial Force Regulations, 1913, paragraph 277. Direct cotq- 
municaUen to tbe War Office is expff**ly probibitea. For appeal against 
dkebarge under the Territorial and Re s er ve Foroee Act, 1907 (7 Bdw. 7, 

0 . 9), see Territorial Force Regulations, 1912, paragraph 278. 

(g) J.f., under the Army Act, e. 43; see p. 47. anU. 

, (a) Tsiritcrial and Reserve Forces Acti 1907 (7 Bdw. 7| o. 9), s. 28 (l)» 
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Ko eotnmaoding officer maj assemble hie vjxii in aoj eleotcrat 
district during the period irom the tssne of the writ to the termina- 
tioQ of the election. Exceptions may be made by a general officer 
commanding in chief in certain cases, including camps or annual 
training, but in this event the members of the Territorial Force 
must be kept within limits ^hich preclude tho poesibility of their 
interference in the election (i). 

Kfembers of the Territorial Force may not attend political 
gatherugs in uniform, or discuss political questions at military 
gatherion, whether in uniform or not Military bands are pro* 
hibited from playing at TOlltical gatherings. No assembly of 
soldiers may be sanctioned for a aay on which through local 
oiroumstances it might be made to eorve party purposes (k). 


8us»SxcT. Covrti'iRCr<iof, and J*roceduri» 

148< The following oSences are cognizablo either by court-martial 
or by a court of summary jorisdictioQ: certain ofTonces connected 
with enlistment (i); failure to attend on embodiment without leave 
lawfully granted or reasonable eieuso (m); and offences cognisable 
by court*mariiat under the Army Act, if committod by members 
of the Territorial Force when not embodied (n). 

The following offences are cognizable by a court of summary 
jurisdietion only: failure, without leave lawfully granted or 


aod Tonitorial Force Kegulationi, 1912, paragraph 224; seo title Klsc- 
TiOMS, Vol. XII., p. 276, note (o). The period of loare may bo rcokonod 
as attendance at traiuinX' For the Isle of Man, eoo Torritorii^ and Reeerrpi 
Foi^ Ao^ 1007 (7 Edw. 7, o. 0). s. 40 (2) (d). 

(•) Territorial Force Fegnlations, 1912, paragraph 223, where a lUt of 
pormissible easee is gireo. 

(fe) Jbid.^ paragraphs 223. S2S. 220. Sco also as to unlaw'ful drilling, 
titles CoifSTitCTiONAL I,AW, Vol. VI., p. 359; CansiNAL Law ako 
Procxovu, Voh IX., p. 467. 

(I) Territorial and Rese.rTe Forces Act, 1007 (7 hdw. 7,c. 9). s. 11 (1), 
applying the Army Act, sa. 32, 34 ; see p. 70, post, as to the Army Act,seo 
note (i), p. 30, anU. 

(») Seep. 77, po$t 

(n) Temtorial and Beaorve Foreea Act, 1907 (7 Edw. 7, o. 9), as. 24 (1), 
25 (1); Territorial Force Eegnlatiooa, 1912, paragraph 247. A man nmy 
not be tried both by courl-mariial and by a civil conrt for tho same 
offence. If be has been dealt with summarily by his conuoaoduig officer, 
he is deemed to bare been tried by court*inariM. Offences (1) uid ( 2 ) nrr, 
as a rule, tried by court-martial. E^ous offences at individual driU ore 
ordinarily ponisbed by discharge under the Torriiorial and Beservo Forces 
Ac^ 1907 (7 Edw. 7, c. 9) s. 9 (4); see p. 68. anU. Offenoce at continuous 



commanding officer of the unit, or a superior mliitair authority, has been 
signiffed to court, and must not be takeo if the case has already 
h^R dealt with by the commanding officer or a court-martial, or if the 
tmn limit (lee p. 76. port) has been Exceeded (Territorial Force Boguls- 
tions, 1912, paragraph 250). For the dedoltion of ** court of summorr 

t orisdietjon,^ m Army Act, a. 190 (35). applied by Territorial and Reserve 
oroea Act, 1907 (7 £aw. 7» c. 0), s. 36> as to courts of eummo^ iurisdio* 
tte.|aoerally,aadiQiDmif 7 procodure, see title Haoistbatki, vol. XIX.. 
pp. 471 el Mg., pp. S69 ei esg. ,* for the Jurisdictieo in the Isle of Man, sco 
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reaBOD&ble excaae, to fulfil the conditionfl of preliminarjr or ensud h 

training (o): and ofTenoes connected with oquipment (py Owalu- 

Offencee a^inat the Army Act triable by court-martial cxily» tieiL 
if committed by members of the Territorial Force when embo^d, 
are cognizable by court*martial only ( 9 ). 

149. Courts-martial, courts of inquiry, committee and boards Covt*. 
are conducted in accordance with the Buies of Procedure and the n^rtuiete. 
King's Kegulations, and should, if practicable, contain at least one 

officer of the Territorial Force; if none such is forthcoming for 
courts of inquiry, committees, or boards, an adjutant of a Territorial 
Force unit must be detailed. If it is impracticable to detail an officer 
of the Territorial Force to serve 00 a court-martial for the trial of 
an accused person belonging to tho Territorial Force, this must be 
stated by the convening officer in the order convening the court (r). 

150. The following provisions of the Army Act dealing with App(i»Uon 
procedure arc made a}>pliGable to the Territorial Force nixrmy Act 

(1) Provisions relating to evidence apply to all proceedings under 
the Territorial and Beserve Forces Act, IWl (s), Part 11.* 

(2) Provisions relating to evidence of civil cvnviction or acquittal 
apply to men of the Territorial Force tried by a civil court, wither 
at the time of trial the^ are subject to military law or not (t). * 

(fi) Provibions relating to the arrest, trial, and punishment of 
offenders, including the suiomary dealing with a case by a com¬ 
manding officer, are applied to any offence under the Territorial and 
lieserve Forces Act, 1007 (s), Part II., punishable on conviction 
by a court-martial, but tbe forfeiture and stoppages referred to are 
to be interpreted as those prescribed by orders and regulations for 
the Territorial Force («). 

(4) Pri)visioiis relating to summary and other legal proceedings 
hVQ applied to the prosecution of and recovery of fines for offences 
under tho Terri torial and Reserve Forces Act, 1907 ( 4 \ Part II.. 

IVjritorial and Keserve Forces Act, 1907 (7 £dw.7, c. 9), s. 40 (2) (c). For 
the supremacy of the civil oouHs, geaersJly, see pp. 89, 91, pai. 

( 0 ) Territorial aad Reserve Forces Act, 1907 {7 Edw. 7 , 0 . 9), l. 21; 
hcc p. 77, post. 

(p) Territorial and Reserve Forces Act, 1907 (7 Edw. 7. c. 9), e. 22 s 
Territorial Force Itegulationa, 191S, paragraph 247. For these offeDces, 
see p. 78. post. 

{ 7 ) Territorial Force RegulatioDs, 1912, parwapbs, 216, 247. Any 
oftenoe co|niiMble by a court-martial oiay be dealt with usder the Army 
Act, a. 46, oy the commaudiog officer, who has, in addition to the powers 
mentioDed, tbe power of awa^u^ dismissal as a pnnishmoot (Territorial 
and Reeerve Forces Act, 1907 (7 Edw. 7, o. 9), s. 28 (i)). 

(r) Tenitorial Force Regnlations, 1912, pmgraph 242 An adjutant of 
a Territorial Force unit cannot bo considered an officer of the Territorial 
Force for the purpose of serving on a cot^-marlial {ibid.). Regimental 
courts.znartial and courts of iuquifT inrolving expense require the sanotion 
of the divisional, mounted brigade, or coast defence commander (iMd., 
paragraph 243). As to offences by the pennan^t staff, loe stuf., para- 
graphs 244, 246. • 

(9) 7 Edw. 7 , 0 . 9 . 

(Q Army Act, sj. 163. 164; Territorial and Reserve Forces Act, 1907 
(7 Edw. 7, 0 . 9), s. 26(1). (2); Territorial Force Regulations^ 1912»pars- 
graphs 255 a— 266c; see p. 46, onU. 

(«) Army Act. ss. 45—75, 122—142.162—166; Tmitoriid and B^ervo 
* Forces Act, 1007 (7 Edw. 7, 0 , 9), s. 24 (2); sei' pp. 48 ri esf. 

(a) 7 Edw. 7, 0 . 9. 
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ptuushable oa oon^ictioa by a court of sammary juriadietioD, but 
all teee recorered are to be paid to the assooiatiou o{ the oonnty 
for which the offender was 6nlutdd<6). 

(5) ProTisioQS relating to the attestation of apprentioee (c)p un« 
la^ol recruiting (d), false answers on attestation (e), and desertion (/). 

l&l Certain offences in connection with enlistment into the 
Territorial Force are made subject to the same penalties as the 
corresponding offences in connection with enlistment into the 
regular army(y}. 

162. Proceedings against au offender tor any offence punishable 
under the Territorial and Reserve Forces Act, 1907 (h). Part II.»and 
alleged to have been committed by him when a member of the 
Territorial Force, may be instituted at any time within two months 
after the offence becomes known to his commanding officer, it the 
alleged offender is then apprehended, or within two months after the 
time at which he is apprehended (i). 

Members of the Territorial Force alleged to be guilty of offences 
against the Army Act are liable to be tried by court-martial for 
such offences, although they may have ceased to be subject to 
military law, proridad that the trial is begun within three months 
after ^bey have ceased to be so subject (k). 

163. An offender who has been guilty of rcpeAte<l offences of 
desertion, fraudolent enlistment, or making a false answer may for 


{h) Army Act, m. 166/166; TerritoriAl and Ites^^rve Forces Act, 1007 
(7 Edw. 7, c. 0), s. S4 (S). As to the Annj Act, eeo not44 (m), p. 30, nntt. 

(c) Amy A^, s. 06; TcrntorUl *od Reserve Forces Act. 1007 <7 KOw. 7, 
c. 0), s. 10 (1); 0 oe pp. 90, 40. ant€. 

(d) Army Act. s. 96; TerritoriAl Aod Reeorve Forces Act, 1907(7Kdw. 7, 
0 . e), I. 10 (I); see p. 4t. 

(c) Army Act, s. 99; Territorial and Bceorvo Forces Art, 1907 (7 K<lw. 7. 
0 . 9), a. 10 (1). As to discliArge for tbia cause, see p. 63. nnitt: os to 
procedure in case of several oneucce. lee p. 77. potf. For ofTonces in 
connexion with peraonation, see Arruy Act. s. 149; p.*48, nrU^. 

(/) Army Act, as. 160, 164; Territorial and Reserve Forces Act, 1907 
(7 £dw. 7, 0 . 0). a. 20 (2). These sectiooa are applied to desertion on 
embodiment, with the addition that any penon wh6 employs or continnes 
to employ a man of the Territorial Foroe, knowing him to be a deserter, is 
deemM to aid him in concealing himself within toe meanioa of the Arms 
Act, s. 163. 

{g) Territorial and Reserve Forces Act, 1907 (7 Edw. 7. c. 9), s. 11; 
Army Act, ss. 32, 34 ; see pp. 42, 74, onU. Offender under this section 
may also be tried in a civil court (see p. 74. anU). For irregular enlist¬ 
ment by men of the regular forces into the Territori^ Force, ace Anny Act. 
s. 13 (1), <bh and p. 67, anU: for irregular enlistment by men of the 
TemtoriiU Force into other fotcet, see Amy Act, u. 13 (1) (a), 99; 
Territorial Force Begnlationa, 1912, paragraplu 2^. 269. 260, 262; for 
rewards to informers, see tbtd.. paragraph S04. 

(h) 7 Edw. 7, o. 9. 

(i) Territorial and Reaerve Forces Act, 1907 (7 Fdw. 7, c. 9), i. 25 (2) j 
Territorial Force Recnlationi, 1912, peregraph 248. This opplics to pro- 
coedingt of every dasoription (except to proooedinga in England and 
Walee oy oom^nt under the Temtorial and Ree^e Forces Act 1907 
(7.£dw. 7, e. 9), ss. 21, 22. which are subject to the Sammarr Juris- 
dietioo Act, 1646 (11 k 12 Viet. e. 43), s. 11), and is not affected by 
wmtrary proviaioos in other AeU or by the expiry of the offender's term 
ofeervl^ 

(k) Army Aet,s. 166; Territori.'a Force Regulations. 1912. paragraph *246/ 
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the purpose of proeoedlngs Mxnni him be deemed to belong to any u 

one or more of the corps to which he h&a been appointed or trans- fhmidn 
ferred as well as to the corps to which he properly belongs* He tttt* 
may also be charged and tried for any num^r of such o&nees at 
the same time, and if convicted of more than one offence may be 
punished as though previously convicted (Q* 

164* A member of the Territorial Force when snbject to military Amsa 
law and charged with an offence imder the Army Act may l>e 
placed in military custody (m). If charged with an offence eognia*^ 
able both by court-martial and by a court of summary jarisdiction (n), 
he may be taken into custody, although it is intended to proc^ 
against him in the civil court (o). If charged with certain offences 
relating to enlistment he may be taken into military custody (p). 

166. Proceedings before a court of summary jurisdiction in PrecMdiBgi. 
England and Woles, except for absence from training or offenoee 
in connexion with equipment (q), arc either by summons or 
warrant, if the accused has not been apprehended anfi brought before 
the court in military custody. 

166. A man of the Territorial Force who, without leave lawfully NoB.{aiai- 
granted or reasonable excuse allowed in the prescribed manner, fails nnt ^ 

to fulfil the conditions of preliminary or annual training is liable to * 

forfeit to His Majesty a sum not exc^ing £5 (r). The proceedings 
are on complaint to a court of summary iurfriction by the officer 
commanding the unit acting under the direction and authority of 
the county association concemod (•). » 

167. A man of the Territoruil Force who, without leave lawfully rsilBra to 

granted or reasonable excuse allowed in the prescribed manner, fails ^ 
to attend at the time and place appointed for assembly on embodi- * 

luent is guilty of desertion or al>6enco without leave, according to 

(l) Torritonal and Kceerrs Forces Act, 1907 (7 £dv. 7, c. 9), a 2S (3). 

'ihifl sppbsA to offcuccii within the mesoing of the Army Act as well as 
of the Territorial niid Reserve Forces Act, 1907 (7 Edw. 7, c. 9), Part II. 

(m) Array Act, w. 45,176 (Oa) la]; Tenitorisl Force Refmlaticni, 1912, 
pererrsphs 216, 217. The expresMon ** military enstody ” is d^ued by 
tbe AroDT Act, s. 45. applied by the Territorial sod Reserve Forces Act, 

>007 (7 Edw. 7. 0 . 9), a 39. 

(a) $06 p. 74, anU, 

( 0 ) Temtoria) and Reserve Forces Act. 1907 (7 Edw, 7» o. 9), s. 24 (t); 

Territorial Force Regalations, 1912, paragraphs 251, 263. 

(p) Territorial and Rsservo Forces Act, 1907 (7 Edw. 7, e. 9), s. 11 (1). 

(o) Ihid., u. 21, 22; for prooMxirs in these eases, see the test, tA,/hi» 
end p. 78, port; oud os to summary prooedsxe generally, see title Maois* 

TftATXS, VoV XtX., pp. 589 et $eq. 

(r) Tenritoiiol and Heserve Forces Act, 1907 (7 Edw. 7, c. 9), a. 21; 
os to sueh defaulters, see Tenitorial Force R^ulations, 1912,p«agra^ 

266, 266. For reffulatious os to leave, see 4sd., Mrsgraphs 896--"40S; 
for rewwds to imormeis, see paragraph 604. A man who, after 

having joined for annual training in camp, swots himself may be dealt 
with under the Army Act, a 15 (Territorial Force RMralatioai, 1912, 
parapaph 267b For eonrts of inquiry in inch coses, see Teiritoriai Force 
BeguJauous, 1912. paragraph 255. Officers are at Crimes lohjeolto the 
provlrions of the Army Act: scs p. 78, oafe. 

(s) Territorial Foroe Bsgulationi, 1919, poramph 263. Suohptoeeed* 

Ing will be by sdmmoni by the commandiag omoer with the autoori^ of 
the conoty aiioeiatlon, and will be commeoc^ within six mouths of the 

* date of the offence (ibid.). 
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the ciroumstaoces, within the meaning of the Army Act, and is 
liable, whether otherwise eubjeot to mmtarj law or not, to be tried 
either by oourt-martial or by a court ol summary jari^ction. If 
the offence is one of desertioD, the time between the coBiniiBsion of 
the offence and the apprehension or voluntary surrender of the 
offender is not reckoned as service for the purpose of discharge (t). 

1S8. If a member of the Territorial Force designedly makes 
away with, wrongfully damages, negligently loses, or wrongfully 
omits to deliver up on demand anything issued to him as a member 
of the Territorial Force, the value may be recovered from him by 
the county association as a civil debt under the Summary 
Jnrisdiction Act8(tt}. All such proceedings are by summons 
issued on complaint to a justice only, and must be instituted within 
six months of the date of tbe offonoo. If the offence is one of 
designedly making away with or wrongfully damaging, lie is further 
liable on conviction noder the Summary Jurisdiction ActK(u) to a 
fine xmt exceeding £5 (a), 

SuB-SscT. to.—Cirii Dutim and l‘rivit4*je$. 

169. Members of the Territorial Force are not liable to be culled 
out ill their military capacity to aid the civil power in the presorvn^ 
tioD of peace (^). They are subject to tho general obligation 
attaching to iii His Majesty’s subjects to use all reasonable 
endeavours to suppress riot& If required by tlio civil authority to 
act ae special constablas they must carry the ordinary constable’s 
staff and must not wear uniform (c). To case of serious and 
dangerous disturbance the civil authority may require them, in 
common with all other subjects of His Majesty, to use weapons 
suitable to the occasion (d). In case of an attack on their store¬ 
houses or armouries they may oombine in organised force to resist 
it, and may use arms if necessity so requires (e). 

160. No member of the Territorial Force can be compelled to 
serve as a peace or parish officer, or to serve on any jury(/). The 

(I) Territorial and Beserre Forces Act, 1907 (7 Edw. 7, o. 9). a. 20, 
applying the Army Act, w. 12, IS, 163, 164; see also p. 6S, ante ; at to 
the Army Act, te« note (tj, p. 30, anU. For the military procedure in 
sneh oases, eee Territczisl Force Segulstiona. 1912, psrsgrspiia 263—266, 
269; tor the slternstiTe of procedmu by court-martial or in a civil court, 
aee p. 74, anU; tar courts of inquiry in oases of illegal absence on einbodi* 
meat, see Tearritorial Force Regulatious, 1912, paragraph 266. 

(«) As to such recovery of civil debts, see title Magistrates, Vol. XIX., 
pp. 609, 610. 

<o) Temtoiisl and Beeerve Forces Act, 1907 <7 £dw. 7, o. 9), e. 22; 
TMritorisl Force BegulaffonH, 1912, paragraph 253a; tee p. 76, dnU. For 
tiie definition of Sammaiy Jurisdlctloii Acts.’* see Army Act, s. 190 (34), 
appHed by Territorial and Keeorve Forces Act. 1907 <7 Edw. 7. o. 9), s. 39; 
and as to wiminaTy proceduregmerally, see title Maoisthatbs, Vol. XIX., 
pp. 699 4t Mg. 

(6) Territorial Force Begulations, 1912, paragraph 404. 

(e) Zhid.. paragraph 405. 

. Ibid., paramph 406. 

M XarritoriAi Toroe Beg^tions, 1912, paragraph 407; as to the re- 
tpewlibUity for the protsetion ol armouries, gun parks, msgarines, and 
ammtfflition stores, see tofA. paragraph 407a. 

(/) Territorial and Beaerve Forem Act. 1907 (7 Edw. 7» 9), s. 23 (4). * 
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aoceptftnca of a oommissioo in tJse Territorial Force does not vacate 
the seat of a member of ParliameuL Officers who are membere of 
Parliament are not on that account seconded ($^). A. field officer of 
the Territorial Force cannot be repaired to serve in the office of 
high sheriff. Daring embodiment a sheriff who is an officer of the 
Territorial Force is discharged from personally performing the office 
of sheriff, and the under •sheriff is responsible for the doe execntion 
of the office (A). An officer of the Territorial Force may be nominated 
or elected to or hold the office of sheriff or a municipal officoi 
notwithstanding the assembly for annual irmning of his battalion or 
corps (i). 


San. 1. 

OigaoUa- 

Ite. 


161. A member of the Territorial Force does not enlistment uembm oi 
or service forfeit or lose any interest which be ponaessee in a friendly 
society, whether registered or unregistered (fc)^ wAttxm, 


The exemption from jury scrvioo U abeoluio regards Scotland, but 
os regards KnaUnd anil Wales is under the Juries Act. 1S70 (33 & 34 
Viot. c. 77], B. 12, dependent on the exclusloD of the privileged person's 
uaiQO from tho jury lilt. Kvery member of the Terriforisd Force 
who is legally qitalided and otherwise liablH for surTice as a county or 
borough Juror should obtain from bit imenediate commandiDc officer a 
oertiuMie of membersbip and at once forward it, with a claim lor saemp* 
tion, to tho ovexsoer of his parish in the case of a county or to tho clerk 
of tho pcoco of the borough, On kaviog tho Territorial Force be ibonJcf 
give notice to tho overseer or the ekrk of the peace. To ensure exemption 
while serving ho should, in the ease of a county, ascertain peisonally that 
his name is not upon the published list of juror^witUa view,!! ueeesaary. 
to an appeal to epociai sessions: in tho case of a borough, he ihould eUim 
exemption whonsver summoned to serve and should send in notices of 
exemption in each year, lu either case, if summoned, he should xutun 
fho citation to the summoning officer wilb h statement of tho ground of 
exemption, and exemption will then probably be granted: see Torritorial 
Force Kegulatioiis, 1912, paragraphs 413—424; titles Coko><XM, Vo). 
Vill., p. 261: .lUBiKS, Vol. XVUl., p. 232. 3<^tlaQd is specially dealt 
with ill the Territorial Force Rt^gulatious, 1912, paragraphs 433—427. 

( 9 ) Torritorial and Reserve Forces Act, 1907 (7 £dw. 7, 0 . 9). s. 23 (1); 
Torritori^ Force Regulations, 1012, paragraph 116. For the fsle of Han, 
soo Territorial and Keservo Forces Act, 1907 (7 £dw. 7, 0 .9), s. 40 (2) (d). 

(A) Territorial and Heseire Forces Act. 1907 (7 Edw. 7,e. 9). a. 23 (3), (4); 
BOO. generally, title ^JiBuiFrs anp BAu.ivFa. 

(i) Army Act, s. 131 ( 6 ); see, generally, title Shsriffs akd Baiuffs. 
(A) Friendly ^Heties Act. 1396 (59& 60 Vict. e. 25), a. 43 (1>; applied 
to tho Territorial Furco by Order in Council dated 19th March, 1908, made 
under the Territorial audlteserro Forces Act, 1907 (7 Edw. 7, c. 9), s. 28 (3) 
(Territorial Force Regulations, 1012, Appendix VIIL); see title Fbiskplt 
Societies, Vol. XV., pp. 150, 182; ana us to friendly societies generally, 
see itirl., pp. 119 el Mombera of the Torritorial Force are persons tn 
the military service of the Crown within the meaning of tiie Wm^kmen's 
Compensation Act» 1906 (6 Edw. 7, c. 68), s. 0 (Territorial Force 
Kegiilalions, 1912, paragraph 797): for the effect of this, see and 
title Master ard Sbkvamt, Vol. XX., p. 157. Members of the Territorial 
Foroe who, at the commencement of therr training, are inanied persona 
under tbe National Insurance Aet, 1911 (I ds 3 Geo. 5, 0 . 65), while 
training and in receipt of army* pay, are deemed to be in the sole 
employment of the C^wu within tbtd.. Part 1. (ibid., s. 46 

S roTiilona reUtiug to the regolar army relate also to, the Temtoiia] 
'one when embomed(iMd, a. 46 (7)). .For the piovlsioos of the National 
Insuiasoe Aot, 1911 (1 A 2 Goo. 5, 0 . 55), gcnenUly, see ti^le. W 6 bx and 
TiAttoua. 
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162/ The provisions of Ae Army Act relsting to duties* tolls, 
and ferries (0, and all other enactmenU relating to the same, apply 
to ofBcers and men of the Territorial Force, when going to or 
Tetoming from any place for non-attendance at which they are 
liable to M punish^, in all respects as thongh they were officers 
and men of the re^lar forces on duW(fn), 

Railway compsniee may be required to provide for the conveyance 
of officers and men of the Territorial Force by rail at certain limited 
charges. Wlien the Territorial Force is embodied, the Crown, by 
order under the band of a Secretary of State, may claim precedency 
in traffic over the railways of the United Kingdom (n). 

Sus-Sbct. 11.—/fR/xr^ cfuf Sptcial Strvie* Seeiiora* 

163. The Crown may organise sections of the Territorial Force 
by voluntary agreement with any parts or individuals of the force 
who offer through their commanding officer to serve'— 

(1) In any place outside the UniM Kingdom ; 

(2) For pnrposea of defence at such places within the United 
Kingdom as may be specified in their agreement, whether the 
Territorial Force is embodied or not 

The firet section is named the Imperial Service section and the 
eecoiid the Special Service section. The offer must in every case 
be voluntary, and cannot bo certified nniil the commanding officer 
has explained its voluntary nature to every pereon making 

164. Members of the Imi>erial Service seoUou are required to 
sign an agreement in the presence of the officer commanding their 
unit undertaking to serve abroad in time of national emergency 
with their onit or part of their unit Unless a notification to the 
contrary is received, the agreement holds good until the termination 
of the man’s engagement. In other respects members of the 
Imperial Service section eontioue aa members of the Territorial 
Force (p). 

166. Members of the Special Service section must engage to serve 
in cai>e of national emergency, when called on to do so under the 
authority of the Secretary of State, for not more than one month 
in the coast defences or other places specified in their agreement. 


(I) Aimy Act, i. 143; see title Hiquwats, Smssrs, and BaiiKias, 
YoL XVL. p. 36; Sb to the Army Act, see note SO, anU. 

(«) Teriitorisl and Reserve Forces Act, 1007 (7 £dw. 7, c. 9), s. 2S (S). 
(e) Bsilwey Regulation Acta, 1842 (5 & 6 Viet. o. 66), a. 20; 1344 
(7 Sc 8 Victe. 35}, a. 12; National Defence Act. 1S8S (61 U 62 Viet. 
0 . SI). I. 4; applied te the Territori^ Force by Order in Council dated 
leth Uareh, 1008. The Cheap Trains Act. 1833 (46 & 47 Viot. c. 34), 
i. S, applm to the Temtorial Foroo whan anbjaot to military law: eoe 
p. SS.anls; and see title RaawATS axd Cakals, Vol. XXIII.. pp. 609.700, 
(e) Territorial and Beeerve Forcee Act, 1907 (7 Kdw. 7, o. 0), s. IS (2), (8 ); 
Territorial Force Regulations. 1912, parsffraph 3. 

M Territorial Faroe Regulations, 4912, paragraphs 10—12, 123* 108, 
lOss. A person making this agreement cannot be drafted as an 
tedtvidua) to another unit except at his own written request (ihul.. 
paragraph 11). The members of this section may wear a preaoribea 
badge on the right breast (Territorial Force Regulations, 1912, parograpfa 
490). 
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ftlthongh DO order ealling oat the Territorial Force for actual Rior.i. 
military eervice U id force at the time. They may terminate their OifiiilpA- 
agTMOient by giving three calendar montha' notice in writing to ttiA 
their commandiDg officer; bat» if called oat for epecial service before 
the notice hae expired, must complete their agreM period of eerrioe. 

They may be discharged at any time by authority of ibe general 
officer commanding in chief, and from that time revert to the 
ordinary conditions of service in the Territorial Force (g). 

Members of the Special Service section receive an annual itouiainefee 
retaining fee of 10s. In the event of their being called out for ^ W- 
B^iai eervice a gratuity of £S 5s. is paid to them as soon as possible 
alter they report themselves for da^. While on special service 
they retain the rank which they held in the Territoz^ Force, and 
receive the pay and allowances of the corremnding rank in the 
corresponding arm of the regular army. Pensions are granted 
under the some conditions as though the Territorial Force were 
mobilized (r), 

SuB^SsGT. 12.— 

166. The Crown has power by orders and regulations (s) to form KcMrTs*. 
a reserve division of the Territorial Force (t), and, in the application 
of the Territorial and Reserve Forces Act, 1907 (u), to the reserve 
division may relax or dispense with the provisions relating to 
training, and may author iso the transfer of a man from one corps 
to another of the same arm without bis consent. 

SeoT. 2.—.* County* A$$oeiati(m$. 

Suit«>Sa(7r. 1.—/«! O^herai. 

167* The administration of the Territorial Force at all times Cuuot/ 
other than those of training, actual military service, or embodiment wocktioas. 
is carried out by county associations (o). The provisions relating 
to county associations are contained in the Territorial and Reserve 

($) Territorial Force Reflations, 1912, paragraphs 9, 123,163. Appli- 
uaots most be certiUed as at at a medical examiDstion before }oiDhig and 
ia at least every third year afterwards (iSid.,partfgraphs 9, 47). Memben 
of the Territorial Force omployed in a Royal do<lyard may not join the 
Special Service section (dia., paragraph 9 a). 

(r) Ibid., paragraphs 9 (b), 611^^13, 015. 

(«) Territorial sou Reserve Forces Act. 1907 (7 Sdw. 7, o. 9), s. 7 (6). 

(f) The orgaoisation of the Territorial Reserve is in three pa^: (1) Ter« 
ritorial Force Ree^e. incQudiog many e Jas see of ex •soldiers who have 
not served in the Territorial Force ; (2) Technical Reserve, oompoMd of 
staled and expert workers without qualifioatioQS of previous service in any 
of ^6 military forces of the Crown ; (3) Rational Reserve, composed of 
offloers and men who have s^ed in any of the military forces, subject to 
eertaiA conditions of ^igibility. Roe Provisional Bognlatioos tir the 
Territorial Reserve, ImiiA with Special Army Order dated ilst Hay, 

1910, end National Reserve Regulations, 1911, issued with Special Army 
Order of the 7th Uaroh, 1918. As to the duties of county associations 
in oonnezion with the Tutorial Rteerve, see note (g), p. 87, poH, 

(«) 7 Edw. 7, e. 9. 

(v) Territorial sad Reserve Foroes Act, 1907 (7 Edw. 7, o. 9), m. 1 (1), 

8 0) I Territorial Force Rogulatioos, 1918, para^phs 898, 780, 788, 828. 

Tmuilag Inolndes annual training in oamp, tralaing in a fo i tress, and 
attocdance at manauvres (iMd., paragraph 891). 
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Foroea Aot, 1907(aX ^ Subject to the provisionB of that Aet 
the Am^ CoodcU maj make regulatio;u for canjing th^ part of 
the Act into effect^ and by each regulations may apply for t^ pur* 
D 086 S of that part of the Act any proTision in any Act of Parliament 
dealing with similar matters, with the necessary adaptations. Such 
regulations most be laid before both Houses of Parliament as soon 
as possible after they are made(b). 

168. An association may be established for any county or riding of 
a county in the United Kingdom lor which a lieutenant is appointed, 
and also for the City of London and for the Isle of Han (r). 

Each county assoeiatioD is constituted, and its members are 
appointed, in aceordanoe with a scheme made by the Army 
Council (d). A scheme must be laid before l)oth Houses of Farlia* 
ment within forty days after it is made, if Parliament is then sitting, 
or, if not, within forty days after the commencement of the next 
session. If within the next subsequent forty days an address is 
proeented to the Crown by either House praying that the scheme 
may be annulled, the Crown may annul )t by Order in Council, 
ao<i the scheme is thenceforth void, but any proceedings taken 
under it meanwhile remain valid (r). A scheme may be N^aried or 
revoked at any time by a subsequent scheme under the same 
conditions (f), 

169. Every scheme must provide, among other rUAtters, for the 
date of establishment and for the incorporation of (ho association, 
for the appointment of its president, chairman and vico*chairman, 
members, officials, committees, and other matters connected there* 
with. It may also contain any consequential supplemental or 
transitory provisions necessary or proper for its purposes and, if 
specially desirable, provisions which might otherwise be made by 
regulation under the Territorial and lieserve Forces Act, 1907^). 

I! on account of its size and population it U desirable to divide u 

(a) 7 Edw. 7, c. 9. 

(t) Territctisl end lUserve Forces Act, 1907 (7 Edw. 7, c. 9), e. 4. 
BeguUticiis are applicable to all associations unless it is otherwise stated. 

(s) Terntorial anu Keserve Forces Act, 1007 (7 Edw. 7, e. 9), sb. i (1), 3S, 
40 (2). IMd., Sched. II., crutaios a list of counties of cities and towns in 
England and Ireland which are to be deemed to form part of other 
counties and arc to be adtoinisiered by the aasociations of those counties 
(ibwf., s. 36). Ihid.t Sched. III., enumerates four counties of cities in 
Scotland for which separate aasociations may be eetablisbod, unless on 
their representation or with their consent they arc included in certain 
other countiee named in the Schedule (iM., s. 40 (1) (a)). The Xx>oal 
OoTemmant Aot» 1666 (61 U 69 Viet. C. 41), a. 69, dealing with ihe 
bonndaaas of counties, is applied to the Territorial Force by Order in 
Council dated 19tb March, 1908, made under the Territorial and Beearve 
Fortes Act, 1907 (7 Edw. 7, o. 0), s; 26 (3) (Tcrritcrial Force Bcgulatioue, 
1916, App. Vlll.). 

(d) Territorial and Beserre Forces Act, 1907 {7 Edw. 7, o. 9), s. 1 (8): 
Territorii) Fom Bmlations, 1912, paragraph 729. 

(s) Tscritorial and JUserve Forees Act, 1907 (7 Edw. 7, o. 9), ss. 1 (6), 
67 (1). 

ij) Ibid., s. 37 ( 2 )v 

tjr) 7 Edw. 7, 0 . 9, s. 1 (3K (4). A model soheme. which with a few 
vinatfoas has been •dopied by all coantics. is givHi is the Territorial 
Foros SegulaiioDB, 1912, App. IT., 1, 
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count;, the sohAme ma; provide for its*division and coostitute sub* 
associations for the several parts, and may farther provide for 
apportioning powers anddaties and regnlating the relations between 
the BQb-aseociations and the associatiozi of the eannty which has 
boen so divided (ii). 

8irs*SEOT. 2*—GmdUion$ MtathtrAip. 
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170. The president of an association is the lieutenant for the Fr^ideot. 
time being of the county (t) for which the association is iotmei; 
bat failing him the Army Council may appoint such other person 
HS they thmk fit (k). If present at a meeting of the association, the 
president is entitled to preside. His office is not vacated by con¬ 
tinued absenco or other delinquency, unless euch as to deprive him 
of the office of lieutenant (f). He has a right to recommend persons 
for first appointment to the lowest rank of officer in the units in bis 
county, provided that he exercises the right wilhin thirty days after 
roceiviug notice of the vacancy (m). He may no longer recommend 
porsons for first appointment to a commission as quarterroaeter (n). 

A guard of honour or escort may be provided for him on bib arrival 
at the headquarters of o unit, if the officers and men volunteer for 
the doty. When present in uniform at a review, field day, or 
inspection consisting solely of Territorial Force units of hU county 
or association, he is entitled U) the salute on coming to the ground 
and at tho march past, wherever the parade may be held, but he has 
no share in the military command (o). 


171. Tho chairman and vice^chaiman* are elected by the ChikinB4n 
asBociatioD (p). They hold office for one year, but are eligible for 
re-election. On a casual vacancy occurring in these omces the ^ 
person newly elected holds office until the time when his predecessor 
would have gone out of ollico.but is then eligible for re-election. A 
chairman or vice-chairman whoso term of office has expired by 
effiuzion of time must, if be is a member of the association, con¬ 
tinue to hold office until a successor is appointed. If the prerident 

()k) Territorial and lleeerre Forces Act. 1007 (7 Edw. 7. e. 0), s. 1 (3) (1). 

(i) The Lord Mayor of the City of Loudon is $x officii preudent of the 
City of London Association. In the Isle of Man the Governor is in the 
potttion of s lieutenant of a county (Territorial and Reserve Forces Aot. 

1907 (7 Edw. 7. o. 9), u. 39 (8), 40 (2) (a)). For the appointment of lords 
lieutenants of counties, and deputy lieuCensats, and other provisions 
lasting thereto, see MUi^ Act, 1^2 (45 & 40 Viet. o. 49), ss. 29—35; 
these provisions are now the only tme operative parts of th^ Aot. 

(h) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, c. 9). a i (3) (o>« 

(l) Territorial Force Regnlations. 1912. App. II.. as. 10 (a). 12. 

(m) Territorial and Reserve Forces Aot. 1907 (7 Edw. 7. o. 9), s. S, 
which also provides for the in which a Quit comprises mn of two or 
morooonnUee; see, further, p. 66, 011 / 0 . For the general proeadure, see 
Territorial Forte Rognlations. 1912, paragraphs 6U—6iu. 

(a) 8ee iMd., paragraph 86; reeommendarions for apporntment to a 
oommiesioD as <iusrtenu aster are forwarded by comma&dmg offioora 
thtough the usual chunncls to the War Office (thio.). 

( 0 ) /61d., paragraphs 543, 546.* 

<p) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, 0 . 9). e. 1 (3) (g). 

The president is eligible for election as chairman. For procedure in a year 
in wfilch oil tlie ordinary xuembers are newly appointed, ass Temtorial 
Force Ui'giilAtions, 1912, App. U., 1. s. 8. 
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10 Abfloat from % meoting of the association or does not exercise his 
right to preeidei the ohmrman presidee. If the chairman ie absent, 
the rioe’Ohairman preeidee; in the absence of both, the members 
present choose a member to preside ($). 

173. liilitarj members are appointed by the Army Council on 
the recommendation of the genom officer commanding in chief of 
the command. On the occuneuce of a vacancy the association 
through its secretary must inform tbs general officer commanding 
in chief, and may at the same time eug^t how the vacancy should 
be filled. The military mem Hors must be officers representative of 
all arras and branches of the Territorial Force raisod within the 
county. The number of the military members must be specified in 
each scheme and must not be less than one^balf of the whole mem* 
bers of the association (r). The term of office is for three years, but 
the Army Council rosy at any time cancel the appoiuimoni of a 
military member and appoint another in his place, if in its opinion 
the military members have ceased to represent fairly the arms and 
branohee of the Territorial Force within the county. Membership is 
also terminated when the qoalification as an officer ceases to exist (t). 

178. The Array Conncil may, if it appears desirable, appoint 
roprssentatives of county and county borough councils and of 
nniversities wholly or partly within the county to serve on a county 
association. Before making au appoiutinent tho Army Council 
must consult with and recoivo the recommendatiou of the body to 
be represented (0* T^o number of representatives to be grants is 
fixed in each sell erne. Represeniative members hold office for throe 
years, bnt arc eligible for reH»lectiou (a). 

174. An association may further co*opt such number of other 
members as its scheme provides, and Uie scheme may provide that 
they shall include reprosenfativee of the interests of employers and 
of workmen {b). In a year in which all the ordinary members of 
the association are newly appointed the first hesiness at tLo first 
meeting of the association most he the apiwmtment of the co-opted 
members. Their term of office is foi* three years, but they are 
eligible for re-election (c). 

; 179. The Governor or Deputy Governor of the Isle of Wight is 

* ex officio a member of the association for the eonnty of Bouthampton. 
The schemes constituting the associations for the counties of Kent 

(e) Territorial Force BegalatioDS, 1913, App. IT., T, w. 6, 12. 

(f) Territorial and Reserve Forces Act, 1901 (7 Kdw. 7, c. 9), s. 1 (d). 

For detaUed iostmctioas m to the filling of vacancies, see Terrilorial Force 
Begolations, 1912, App. II,. 2. The president, chalrroan and vice- 
ohairmao, if otherwise ooalified, may be appoioted as military members. 
For the d«fiiutio& of ofSeer,*' see Army Ace, s. 190 (4); ee to tho Army 
Act, SCO note p. 30, orUe. 

<j) Territorial Force Begnlations, 1912, App. I!., 1, u. 9,10 (b). 

U) Teiiitorial and Reeerve Forces Act, 1907 (7 £dw. 7, c. 9), s. 1 (e). 
As to oouBty boroughs in ScotUfid, see i6»d., t. 40 (1) (b). tiis 
•ohemes in force provide for representation in every eses permitted by 
the Act. 

fa) Territorial Foroe Begnlatiooi, 1912, App. II., 1, as. 7, 9. 

(M TemtoriaJ and Reserve Forces Act, 1907 (7 Bdv. 7, o. 9), s I (3) (i). 

(s) Territorial Force Regi^tions, 1912, App. 11., 1, ss. 8, 9, 
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and Bossex pronde that the Lord .Warden of the Cinque Porte Uor.i. 
ehall €x oficio m a member of either or both of those aaeociatiom. Mjriirii 
A similar proyieion appliee to the Warden of the Stannariee in the te etty ; 
easee of Cornwall and Devon (d). An; scheme ma; enable specified Coo^ 

S eneral officers of an; part of Hia Uajesty's forcee, or officers ^ecia* 
eputed by them, not being members of an association, to attend 
its meetings and to speak, but not to vote (e). 

176. A member other than the president vacates hia office as Vsestionof 
such if abeent from meetings for more than six montha except 
for some reason approved by the association, or if sentenced to 
imprisonment with hard labour without the option of a fine, or if 
adjudged bankrupt or compelled to make an arrangement with his 
creditors (/). 

177. No person may become or continue to be a member of 
an association if he holds any piid office under the association, 
or is concerned in any bargain entered into with the association, 
or participates in the profit of such bargain or of any work done 
under the authority of the OAeociation. except in tbo. case ot 
the sale or lease of land to tho association; agreements as to 
compensation under the Military Uancsuvres Act, 1897 (p); interest 
in a newspaper in which the association advertises; contracts •with 
the association as a shareholder in a joint stock company; bargains 
specially excepted by the Army Council (A). 

178. An association is subject to the liAbiVitit^ attaching to a Liftbnitict. 
corporate body, but the individual members are exempt from 
pecuniary linbilify for acts done by them in the proi)er performance 
of their duties as members of tbe association («). 

179. Tbe secretary, treasurer, and other officers of an aasocia* oftc«n, 
tion are appointed by the asdoeiation subject to tbe approval of the 
Aimy Council (k). 

SuB-6xcr. 

180. Every association has a general pur pom committee to CommiUM. 
which it may, and by request of the Army Council most, delegate 
any of its powers. It may further appoint such other special 
committees as it thinks fit, and may delegate to them any ot its 
|)owers. No Older lor any payment can be made except on a 

(d) Territorial and Reserve Forces Act, 1007 (7 Edw. 7, e. 9), e. 39 (I), 

(9) (4). As to the Lord Warden of the Cinque Ports and of the Stannaries 
of Devon aod Cornwall, see title Cormrs, V<4. IX., pp. 127, 128. 204. 

(j) Territorial and Rwrve Forces Act, 1907 (7 Eaw. 7, o. 9). s. 1 (3) (k) s 
Territorial Force Regnlationa, 1912, App. II., 1, s. 24. 

(/) Ibid.^ App. II., I. e. 10 (a). For military members, see p. 84, ants. 

{§) 60 & 61 Viot c. 49$ see pp. lOi. 103, port 

ia) Territorial Force Itegnlationa, 1912, App. 11., 1, s. 10 (o). In theea 
excepted oases a member may not vote on the gnestloa in which he ts 
interested. 

(«) Tsrritorial and Rceerve Forces Act, 1907 {7 Edw. 7, e. 9), a 8 (7); 

Tsmtorial Force Bequlationa, 1912, piramph 817. For the reference 
of ImoI questions to the War Office, see «M3., paragraph 737 ; and for the 
traveUiBg expeasea of membera, iHA, paragraph 808. 

(k) Territorial and Reserve Forces Act, lw7 (7 Edw. 7, e. 9), a. 1 (8) (!.)• 

For the aaiwy aad aeoouatabiUty of oficera, see Territorial Force Mfula. 
tions, 1912, paragraphs 806. 611, App. II.. 1. as. 21, 22 ; lor the duties 
of tbe lecreti^ so fv as defined, see {aid., pangrapbs 61c, 703, 769 (2). 
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Te8oltitl<m ol tbe assoeiation pasHed on iht recommendation of the 
{^eial purposee committee. No liability exceeding £50 can be 
incurred except on a resolution of tbo association passed on an 
estimate submitted by the general purposes committee (f). 

181. Associations may from time to time appoint joint corn- 
mittees out of their respective bodies for any purpose in which they 
are jointly interested, the costs to be defrayed in such proportions 
as may be agreed. Subject to tbe terms of its delegation, a joint 
committee njay exercise all or any of tbe powers of the appointing 
associations (m). 
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SuB-8tcr. 4.-^Pc»>er$ and Duti«$. 

182. The powers and duties which may be assigned to county 
associations in respect of the organisation (»f) and ac&im6tration(o) 
of the military forces include any powers or duties vested in the Crown 
or conferred or imposed on the Army Council or a Socretary of State 
by statute or othonvise(p). Assignmont is made by order of the 
Crown under the hand of a Secretary ol State, or» subject theretoi 
by regulations under tbe Territorial and Reserve Forces Act, 
1907 (g). The Army Council may also make regulations concerning 
the manner in which tbe powers are to be exercised and dutios 
performed (r). 

183. The following powers and duties aro spoeifioally stated to 
be appropriale to county associ«Ctions (s)the organisation, 
roaintCDsnce, and administration of the units of the Territorial 
Forc6(t); recruiting and the definition of recruiting areas for the 
Territori^ Force (a); tbe provision and maintenance of ranges, 
buildiugs. and sites of camps for the Territorial X'orce, of accommodi^> 
tion for tbe safe custody of arms aod equipment, and of aroas for 


(0 Territorial sod Reserve Forces Ant, 1907 (7 Kdw. 7, o. 9).«. 1 (3) (j): 
Territorial Force Boguletioni, 1912, App. 11.. 1. u. 10^17. wbleo alM 
deal with the procedure of committot^. 

<fli) Tenitonal and Beeerre Forces Act, 1907 (7 Edw. 7, c. 9), a. 5 (i), (4). 
Saoh committeea may also be made tbe subject of regulation under «64d., 
s. 4 (1) <e). For other proviaioni as to tbe proccduib of aseociatioiiB, see 
the Temtori^ Force Begulatioui. 1912, Anp. II., 1:—u. 13 (quorum). 
14 <deoliioB of questionB), 18,19 (evidence of proce^ings). 20 (regulation 
of general procedure); and also Territorial and Reserve Forces Act. 1007 
(7 Bdw. 7, o. 9), e. 1 (3) (1). 

(•) Temtorial Force Regulations, 1912, psrafrapha 1^17. 

(o) Power of command or training is expressly excluded by the Territorial 
and Reserve Forces Act. 1907 (7 Eaw. 7. o. 9). ■. 2 (1); see tiino Tciritoria) 
Force Regulations, 1910. paragraphs 25. 730. 

[p) Territorial and Reserve Forces Act. 1907 (7 Edw. 7. c. 9). s. 2 (2), 

(g) 7 Edw. 7,0. 9, •. 2 (1). 

M ibid., s. 4 (1) (^. For the delegation of powers by an association, 
see Territimal Force Begulaiious. 191^ paragrapb 818; for conditions 
ander which contracts mnj be luiide. iind., paxagraphs 74<^742 ; for the 
promotion of parllamentaiy bills aod provisional orders. t2^., pan- 
graph 738; and see gensrally, title Psouamjckt. Vol. XX1.. pp. 702 $l sag,. 
727 ri sag. 

(s) The Territorial and Reserve Forces Act, 1007 (7 Edw. 7. o. 9V s. 2(2). 
gives a list of these particolar powers sod duties. 

(t) This does not apply to tlie periods of f raining, actual military servioe, 
or embodiment { see Tonitoriai Faroe RegulsUeos. 1912, paragraphs 492« 
730. 722. 818. 828. 

(«} Territorial Force Begalaiioos» 1912. paragraphs 126. 127. 
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tn&BCDaTrefl (b); arrangi^ with employm of laboor as to hoUdajB 
for tiaioing, and aacertaining ths times of trainiiig beet suited* to 
the oircumetancae of civil life; the provision of hones for the 
peace requirements of the Territorial Force and the registration in 
conjunction with the military antborities of hones for any of the 
uiilitarv forces (c); establishing and assisting cadet co^ and rifle 
clulw (a); the snpplj^ of the requirements of the Territorial Force on 
mobilization (e ); the payment of separation and other alIpwancM to 
the families of men of the Territorial Force when embodied or called 
out on actual military Bervice(/); the care of reservists and 
discharged soldiers (p). 

Every association on incorporation has power to hold land without 
lioonce in mortmain for tho purposes of the Territorial Force (b). 


tratiim: 

Oomdr 

Atftoda* 

tions. 


164. It is the duty of every county association to make itself nutate Ansj 
acquainted with and conform to tho plan of the Army Council for the 
organiHation of the Territorial Force within the county* to ascertain 
tho military resources and culpabilities of the county* and to give 
aid and advice to the Army Council and to such officers as it may 
direct (t). 

(b) ’risrritorial Force Kog:ulatioii«, 1912* para^sphs 731* SOS. « The 
Acqniiition of land and borroviog therefor ^ire governed by the Military 
I^ands Acta, 1902^1903 (Teivitonal Force Reflations. 1912* paragraph 
731, App. XVI.); eee p. 00, po^t. 

(e) Territorial Force Regulatioua. 1912* paragraphs SSO, 731. For the 
dutifi^ of county associaLioQi in respect of the registration of earriagfe and 
animals Ifablo to impressment, see Army Act, h. 114; pp. i0» anU. 

Tho duty of furnishing the earriAges, auiniala, and vessels requii^ on 
mobiliMtioD for the regular and auxiliary forcos may be assigned to tho 
oouQty SMooiations (Army Act, s. 115 (9); seep« 51* anU). As to com- 
pensation for loss of homos, see Territorial Force Regulations, 1912, 
paragraphs 708— 800a. As to the Army Act, sec note (t). p. 30. ante. 

fd) Tnis is subject to tho restriction that no grant out of public funds 
may bo mado in respect of persons less than sixteen years oi age in the 
corps of a school in receipt of a parliamentary grant (Territorial and Reserve 
Forces Act, 1907 (7 Kaw. 7, e. 9), s. 3 (2) (f) ). Regulations may bo 
made uuder tbid.* s. 4 p) (f)> for a^liating these bodies to tho Territorial 
Force. For the duties to bo performed by county sasocistions in 
connection with cadot units, see Regulations governing the F^matiou* 

OrganUatiOU smd Administration of &det Units by Connty Associations, 

1912; Territorial Force Regulations, 1912* paragraph 314.* 

(s) ibtri.* paragraphs 806—80dB; Regulations for Mobilisation, 1912, 
paragraphs 64* 314; and Army Act* s. 115 (9). 

if) Territorial Force Regulations* 1910, paragraphs 16* 551—731. 

(g) For duties in connexion with the Territorial Rescue (p. 81, anU), 
sec Provisional Regulations for the Territorial Reserve, issued with Special 
Army Order daica 21st May, 1910, paragraphs 2, 14, 19, 29$ and 
Rational Reserve Regulatioiw, 1911, paragraphs 1—-4, 8—10. County 
associations grant admittance to, and during peace decide the eonditione 
of dieoharge from, the Teiritorial Force Reserve. Powers over the 
Territorial Eesorvo are to be gradually delegated to them. Rieept in 
Ireland and the Channel Islands, where no county associations exist, 
they alone aro authorised to reghter names for the Ifational Reserve sad 
to frame ritles for its formation anh oiganisation. 

(5) Tsrritoria) and Reserve Foroes Act, 1907 (7 £dw. 7, e. 9)* ss. 1 (8) (b), 

4 (1) (b), (h). For the conditions under which aseo^ations may acquiis 
or sell land or borrow for those purposes, tee Territorial Force Regulations, 

1912, Appa. XV., XVr* and paragraphs 731* 753—773. 

« <4) Tmtorial and ReserveToross Act, 1907 (7 Fdw: 7. bi 9), s. 2(1); 

Territorial Fores Regulations, 1912, paragraph 5. 
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185. To enable a oonntj association to meet the neoessat^ 
expenditure connected with the discharge of its duties, grants to an 
amount determined by the Army Council are made ont of Army 
funds (A). 

The seirices to which the grants may be applied are specified in 
regulations made by the Army Councij^ subject to the consent of 
the Treasury (Q. Ilie grants paid under the bead of lands and 
buildings (m) may not bo expended on any other object without the 
written consent of the Anny Council (n). With that exception a 
oounty association has full discretion to apply its public funds (o) 
to any of certain approved services (p), to select among the approvea 
services the objects to which they shall be devoted, and to allocate 
them in each proportions as it thinks fit among the various units. 
Before they can ue employed for purposes outside the approved 
services the written consent of the A!roy Council is roquirea (q). 

Apart from its public funds a county association may receive 
moneys from private sources. These private funds, when not 

fli) TemtorUl and Reserve Forces Aot. 1S07 (7 Edw. 7, o. 0), s. S (1). 
With respect to four of these graBts, namely, (A) establishment grants: 
(B) slothing and personal equipment grants, and graots for upkeep oi 
hameas and s^dJery; (C) travelling grants for mills eto. outside the 
trainifig period; <D) grants for root, for itruetural repaixa, for payment 
of fees and other duties (see Tenitorial Force Regulations, 11)12, 
paragraphs 743—739), the eouoty association must submit to the Araj 
vooaoil, not later than the Ut December in each year, an estimate 
of the amount antieipatdd to be earned during the ensuing Hnanoial year. 
Payment is mado to the association on the basis of this estimats when 
approved (Territorial and Heserve Forces Aot, td07 (7 Edw. 7, o. 0), 
i. 3 (2); Territorial Force Regulations, 1912, para^phs 774, 775). 
The Temaining grants are made without an annual estimate (ibid., para* 
graphs 770—736). For the general principles of oounty association 
finaoco and the power of the Army Counoil to withhold portions of nauts 
in the event of units or parts of units failing to prove tbeinselvos efneient, 
eee find., paragraphs 734—736; for the case of a deficit, see ibid., pora* 
graph 616 s ana compare paragn^ib 747s. Tbo funds of the oounty 
assooiation moat be kept abeolutely distinct from the funds allotted to the 
General Officer Commanding in Chief, which aro credited to him annu^ly 
for the training of the Territorial Force, for which he alone it rteponsibie 
^aragr^hs 632—782). For the regulations governing the idlocation 
of vanoua expensa to the fund by which they are to be borne, see ibid.. 
paragraphs 679—691. 

(I) Tenitorial and Reserve Forces Aot, 1907 (7 Edw. 7, c. 9), si. 3 (6), 
4(1) (a). 

{m) This is called item D in the annual estimate; see Territorial Force 
Beguiationa, 1912, paragraphs 763—773. 

(a) Territorial and Reserve Forces Act, 1907 (7 Edw. 7, o. 9), t. 3 (3) ; 
Territorial Foree Regulations, 1913, para^aph 907. 

(o) The C TpT o s M on ** public (un^ also mcludes stuns paid by a man 
of toe Territorial Force under the rules of his county assooiatioD and 
Itnee recovered on prosecution under tile Territorial and Reserve 
Forces Act, 1907 (7 Edw. 7, e. 9) (Territorial Fotoo Regulations, 1912, 
paragraph 901). 

(p) For the list of approved serriees, see ibid., paragraph 609 ; for 
esetsin payaents speeifiotUy prohibited, see ibid., paragraphs 642, 761, 
75U. 613. 

(g) Territorial Fores Regulations, 1912, paragraph 808. The grants 
are the property of the county sssoelition, ana not of any unit or 
IndlvidaaJ («M., parafraphs 806—808). For extraordinary es^enditue,, 
see ibid., paragraph Bio. 
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received for &nj specific purpose* maj be emplojed for Ibe porpMea 
of any of its powers and dati6e(r). 

186. Every connfcy association must cause its accotmta to be 
made up annually and audited by a professional auditor approved 
hy the Army Council. Copies of the accounts as audited, bother 
with the auditor's report* most be sent to the Army Council. The 
Army Council have the right to investigate the financial position 
and administration of any county association, and to call for any 
vouchers relating to the accounts of its public funds (•). 


Part VIII.—Provisions Relating to both 

Navy and Army. 

Sect. 1.—Co»Wi Law in R<laiian to Naval and Military 

JuriidUtioru 

« 

187. Persons subject to naval or military law are not exempt 
from the jurisdiction of the civil courts in respect of ofTeoces 
against the ordinary law of the land (t). It tberofore follows that 
such persons may tried by a civil court even though they have 
already been dealt with by a court-martial, but in the case of a 
military prisoner the civil court must have regard to any military 
punishment which the offender may have upuergone (u). On the 
other hand, persons who have been acquitted or convicted of an 
offence by a civil court may not be tried over again by a military 
court-martial for the same offence (r). It is the duty of command¬ 
ing officers to hand over offenders to the civil power (w), 

(r) Terriiorial and UcaerTC yorces Act. 1007 (7 Edw. 7, o. 0). m. 3 (4). 
4 (n (d); Territorial Force Benlationa, 1912. paragraph 814. The 
pubue aad private funds must be sept in separate accounts {\bid.» para- 

n il 820). The trophy ita, a rate origiaaliy levied in tbo City of l^odon 
ifray the oxpenBos of the City of London militia <stat (1882) 14 Oar. 2, 
0 . 3, 8. 25 : MUitia (City of Londxm) Aot, 1820 (1 Geo. 4. o. 100}, a 35), » 
now applicable to the Royal London Uilitia Battalion (now the 7th 
Battalion Royal FusUien), and, at the diaorotiou of the Com mission era of 
T^ieutonani^ of the Oily of London, to thepuxposee of any of the powers 
and duties of the City of London Territorial Association (Territorml sod 
ReMrve Forces Act, 1907 (7 Edw. 7, o. 0), s. 39 (5)); lor the powers and 
duties of county associations, seo pp. 68. 88. ante, ^e trophy tax is now 
oolleeted as part of the general tkta of the City (see title Rates Am 
Ratino. Vol. XXIV., p. 131), upon a precept of the Lienteuante for the 
City of London addressed to the Common Council (Cify of London (Union 
of rartshes) Act, 1907 (7 Edw. 7, e. cxL) s. 18 (1)); the Common CoMndi 
has no control over the expenditure of the tax (itsA, s. 18 (2)); eee also 
title MBTJtovoLXS, VoU 2X., p. 423, note (a). 

(#) Terriiorlsl and Reserve Forces Act, 1907 (7 Edw. 7, o. 9), e. 3 (5); 
Torritorial Force Regulations, 1912, paragraphs 820^828. 

(I) Naval Discipline Act (29 U 30^Viot. o. 109), e. 101; Army Act, 8.182. 
As to the Army Act, see note (a), p. 80. anU, 

(«) Army Aot, s. 162 (1); as to evidence of eonviotion by court-martial, 
see <Hd., s. 185. 

(e) Army Act, e. 182 (8). The expression ** civil court *' is defined by 
iHi., a. IfiO (31). As to evidence of dvil eonviotloD or acquittal, see 
•M., e. 184. 

(•) Army Aot, s. 162 (3); and eee Kiag’i BeguJationi and Admiratty 
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' 188. Coarte-martial, Ukd the interior dvil courte, are aabjeoi to 
the anperrifiion and control of the ciyil eourte of higher degree (;r). 
This jurisdiction is not eiercised by way of appeal from coarta- 
martial, nor is it operative vhore only quoetions of military etatua 
are at iaane. The interventiou of die civil courts takes the form 
of the issue of one of the prerogative writs (y). 

169. Where an order or a seutenco of a court-ioartial aileetB 
civO righte, and the court-martial has acted without jurisdiction or 
in an irregular manner, application may he made to the High Court 
of Justice for a writ of certioi'nri calling upon the court-martial to 
certify and return the record of the proceedings (uX If the order or 
sentence is found to be invalid it will be quashed by the High 
Court (a). The writ will not issue wliere the only matter involved 
is a question of military regulations or status (b). 

190. Excess of jurisdiction, as distinct from irregularitv of pro. 
cedure. on the part of a court-martial may be restrained bv a writ 
of prohibition issuing out of the High Court of Justice (c ); tbo 
writ will not issue merely on the ground that the evidence establish¬ 
ing a military offence also discloses a civil crime of higher degree 
over which a court-martial would have no jurisdiction (d). 

idi. Persons who are aggrieved by being iHegally detained in 
naval or military custody can avail themsolvos of the romody 
afforded by the writ of kahea$ corjuu (f\ provided that they are not 
alien enemies (/). It is the duty of Uie officer detaining the com¬ 
plainant to make a rotum to the writ (y). and it will, gonernlly 
speaking, be a sufficient return that the complainant is a person 
subject to naval or military law. Thus, where the complainant is in 
custody under tbe sentence of a competent naval or military court, 
it is unnecessary to sot forth the particulai* circumstances warrant¬ 
ing the sentence or order (^}. 

The civil courts are reluctant to interfere in matters of discipline, 
but the writ may issue where tbo necessary formalitioe liuve not 
been complied with.(f). or where the proceedings of the naval or 

iDBtruotioDS, arts. 799. 800. clauses 3. 8. Military officers who neglect 
or refuse to baud over offenden, or wOfuUy obitmot or ntnho to assist 
the eivil power in apprelieoding offenders, are guilty of a misdemeanour 
(Army Act, s. IBS (3): as to the Army Act, see note(t), p. 30. anU). 

(x) Seo title ClUHi»AL Law and Peockduas. Vol. IX., p. 871. 

(y) See Haonal of Military Law, 1907 ed.. pp. 122—124; and see, 
generally.* title Cboww Frac?ticb, Vol. X.. pp. 39, 77. 128, 141, 155. 

(o) 8^ generally, title CnowK Practice. VoL X., pp. 155 $m. 

(5) Ss Mm^er^h (1861), 1 B. d( 8. 400; Be IMerU (1875). Tmee. 
nth June. 

(e) See Mannal of Military Law, 1907 ed.. pp. 120—122; and see. 
genially, title Ceowv Peacticb, Vol. X., pj>. 141 et mo. 

(d) OtmU t. Qifuld (1792), 2 Hy. Bl. 69; iU Pm (1833). 5 B. & Ad. 681; 
B. T. McCoriky (1866). 14 W. R. 918. 

(e) See Manual of Military Law. 1907 od., pp. 124—128; and see. 
generally, title Ceoww Practice. Vo 1«X., pp. 39 el eeg. 

(/) B. V. ffektSMT (1758), 2 Bur. 765 ; Tm Tbree SaQon (1779), 

t Wm. Bl. 1324. 

(o) B. V. (1850k 15 Jur. 320. n. 

(A) B. T. 8uM$ (1801), 1 East. 806. 

(i) B. V. O«iiite0.Baperte BoB(1887), 19 Q.B.D.18; BeASesdSaO). 
3 B. 4 E. 338; BePovyfa# (1842), 3 Q. B. 825; PorrtVt Can (I844},» 
Oriental Cases, 414* luformEhtios or errors in oidan os varraats 
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military aatborities are oppree8i76(X;). The eivil coorfca bare no Sao?»i« 
jtirisdiction to grant the writ for the purpose of charging in execution Oovffa of 
a debtor who is in military custody (1). Law hi 

192. Offences triable in a civil court under the Army Act.which 
are not misdemeanouia or puniBhable on indictment must deidt 

with by a court of sumraary jurisdiction (f a) having jurie^claon in Jorlsdie- 
the place where the offence was committed, or where the offender tion. 
may be for the time being (n). The proceedings are to be regulated » ~ 

by the Summary Jurisdiction Acte so far as applicable (#>). jSSSoa. 

Sect. 2.-—Cirif RigkU and LiabilitU* o/ Sailon and Soldieri. 

193. Officers and men of the royal forces, by becoming subject to Tbeiutu 
naval or military* law, do not divest themselves of the dvil rights 

and duties of citizens (p) in general, though they enjoy certain ^ 
privileges and are subject to certain disabilities created for the pnr* 
pose of enabling them to discharge their duty to the Crown with 
greator efficiency (^). Otherwise they are in all resiiects amenable 
to, and entitled to claim the protection of, the civil tribunals and 
the ordinary taw of the land (r). 

194. Members of courts-roartial and naval and militar}* autbo* AccJovfor 
rities generally are responsible as individuals to any p^son 
injured by reason of their having acted either witbont, or in excess 

of, their jurisdiction(#). Even if they are acting within their 

or procedure generally appear, however, to be cured hj the op«*ratioii ol 
the Army Act, la. 160, 172 {4). 

(ib) 0<uf> <1SU), S M. & 8. 43S; Iffida'a (1784), 2 M. & 

42U. Q. 

()) J<me 0 V. Danvert (ISSS), 0 M. S: VV. 234. 

(m) Defined by the Army Act, e. lOO (35). 

(w) Ibid., e. 166 (1). Ab to Buniinary proceedings in Ireland, see ibtd., 
s. 106 (6); in Scotland, i5ul.. e. 167 ; iu the Isle of Man, Chanoel lelande, 
and tho colonies, ibid., b. lOS ; in Indio, ibid., s. 169. As to offences by 
militiamen txisbio botli by court-martial and a couxt of sutnraary juria- 
diotion, see Militia Act, 1983 (45 46 Viet. e. 49), s. 26. As to Bam- 

mary proccduro generally, ecc title IIagistbatss, Vol. XIX., pp. 5S9 H $ eq . 

( 0 ) Army Act, b. 166 (2). The minimnui fine imposed by the Amy 
Act need not bo impoeed vhcro it is more tbso can be impoeed by a 
sntDmary court sitting in on occasional coort-bousc (see title Mag iSTaxTSS, 

Vol. p. 568) Id England, bnt the jnstieee. if required by either 

party, muRt adjoam tho case to the next praetioable petty seeaioDsl court 
(Array Act, s. 166 (4)). A portion of u fine not exceeuing one-half may be 
paid to tho informer (liM., s. 166 (8)). 

(p) BurdtU V. Abbot (1812), 4 Taunt. 401 ; see p. 42, aoW. 

iq) CompsTo IV'omI v. Victoria Pier and PariVton {Colwifn Bay) Co., Lid, 

< 1913), 29 T. L. R. 317. For privileges and exemptions, see pp. 94 ti toq,, 
poet ,* aa to pay and pension, see pp. 33 et 47 ft seq., onto. 

(r) See Army Act, s. 41 (b); Jurisdiction in Homicides Act, 1862 
(26 6c 26 Viet. c. 06); title Cbxutsal Law auu Pnocsnims, Vol IX., 
p. 260. A Bubjeot of ths Grown does not, by entering and xemsining 
m the naval or military services of ths Grown, change his previously 
acquired domicil, whether the eame be of origin or of choice; sea title 
('OKTLiCT OP Laws, Vol VI., p. 239; and see also fie Bane, Bz pofU 
Bamo (1336), 16 Q. B. D. 523, 0. A.: Be UaortigU, Paxton v. Itatreighi 
(1886), 30 Ch. D. 16.5; fie Steer (1353), 3 11. A; N. 694; Crnine v. levin 
(1843), 3 Curt. 436; Forhet v. For6ei (1854), Hay, 341; ^cmerviUe ▼. 

SomemUe (lord) (1601), 6 Ves. 760: firvMer v, fireenM (1867), 10 
Moo. P. C. C. 306; Hodqeonr,!)* fieoiidUeM(1868), IS Moo. P. C. G. 386. 

* (i) As to illegal seuiencet, see Frye r. Ogle (1746), 1 bUAttkM m Kaval 
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ji^rifldietioa. they will be liable if they are guilty of any abuse 
of tbeir authori^ by way of ondne severity, oppression or other* 
wisest); but where the aot oomplained of is done within the 
Limits of naval or military authority or juriadictioDj it would 
seem that no action will lie, merely bemuse it is done malioiously 
and without probable cause (a), and the same principle applies to 
defamatory statements made by naval and military officers in die* 
charge of their duty ((). Complaints made to the proper authorities 
for the purpose of obtaining redress would seem to be absolutely 
privileged if made bond fide (c). The evidence of witnesses given 
before a military court cannot be made the subject-matter of an 
action (d). But it is in geueral no defence to an action for 
negligence that the act complained of was done in obedience to 
the orders of some superior naval or military authority (s). 


195. Where death or injury to the person results from the 
illegal exercise of naval or military authority, or from acts done by 
naval or milita^ authorities without jur^iction, it would seem 
that the responsible parties are liable to criminal proceedings (/), 
whether the offence he committed within or out of the realm 


and IfiUtary Courts-Martial, 4th ed.. Appendix No. xxiv., p. 439 ; illegal 
imprisonment. Warden ▼. Bailee (ISll), 4 Taunt. 67; Mere v. Baetard 
(ISOS), cited in Warden v. BatU^ tnpro, at p. 70; ioterlereace with 
oiviliw, Coffiya v. (1737), cited 1 Smith, L. C., lith ed., 900; 

OiyvM T. Beneien (1841), 2 Man. & G. 337 ; Oeodee v. Wheallp (1S08), 
1 Camp. 231; gaUwHoRd v. Murray (17S3), cited in Johnetene v. ffuUon 
(1789), I Term Bep. 610, 638, Ex. Ch.; see title PUBUC Authoutibs 
AKD PuBUC OrviCBSS, Vo). XXIII., pp. 324, 327. 

(I) Toayn's Vase (ondated), cited in Warden t. Badey, eupra, at p. 71; 
WaU T. Maenamara (1770), cited in Johneiet^ r. 8uUon» tupra, at 
pp. 510, 639; Sfoinlan ▼. AfoQoy (1763), cited in Jehnetene v. iiafloN, 
supra, at p. 637 ; Orafit ▼. Shard (1764), cited in Warden v. Bailey, supra, 
at p. 86. 

(o) Sutton V. Johnelane (1786), 1 Term Bep. 493; Barvis t. Keppel 
(1799), 2 WUs. 314; Marke v. Froc^r, [18981 i Q. B. 888. C. A. * OUeer 
T. Bentinok (1811), 3 Tannt. 459 ; Bume ▼. Newell (1880), 6 Q. B. D. 444. 
C. A.; Edmer^deen ▼. Bumfle (1903), 19 T. L. B. 366; and see title 
MaUCIOUS PROSBCUnOtf AUD PnOCBDURB, Vol. X(X., p. 972. 

(6) Dawkine r. Pauiet (Lord) (1899), L. R. 6 Q. B. 94 ; Jekyll v. Moore 
(1809). 2 Bos. & P. (K. B.) 341; Borne t. BenUnek (1820), 2 Brod. StBiog. 
180, Ex. €2i. ; bnt see DiBceon t. WiUon (1869), 1 P. & F. 419; 

Di^ceon v. Comhermere (Fiseounl) (1893), 3 P. 4c F. 527; Dwkine ▼. 
Saxe Weimar (Prinee Edward) (1879), I Q. B. D. 499; Eeighly y. BBi 
(1869), 4 F. & F. 793; Freer t. MarehaU (1895), 4 F. 4c F. 485; and see 
title Ijibxl and Slamubb, Vol. XYIII., p. 984. 

(f) 5. ▼. BaiUie (1779), 21 State Tr. 1, per I^rd Manspiblo, O.J., at 
p. 99 ; Fairman ▼. Iws (1832), 5 B. 4c Aid. 942. It is otherwise where 
the complaint is not directed to the proper quarter {Barwood r. Orein 
(1827). 3 0. 4s P. 141). 

id) Dawkine v. fioMy (Lord) (1873), L. B. 8 Q. B. 265, Ex. Ch. i 
affirmed (1876),If. B. 7 H. Lr. 744; and see titles Evu>a!rcB, Vol. Xtll., 
pp. 572, 673 ; PUBUC AuiKOftiTTBS AKD PCBUO OfPiOBBS, VoL XXIII., 
p. 325. 

(e) Weaver v. Ward (1619), Hob. 184 ; The Vekano (1844), 2 Wm. Bob. 
887: as to negjigenoe generally, see title Nbouobmcb, VoL XXI., pp. 357 

ei eeq. 

(f) B. ▼. WoB (1802), 28 State Tr. 81; B. v. Thomas (1815), 4 M. A 8. 
442; and see Warden v. BaBey (1811), 4 Taunt 97,psf Hbatb, J.» at 
p. 77; see also title CBiiffitAL Law An Pbocbdubb, vol IX., p. 468. 

(P) Oriaifiil JuMMon Aot, 1802 (42 Geo. 8, o. 85); and see also the 
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196. Jictiom, proMutioBa,* or otbor proeaedingB Bgainst naviU 
Aod military officers acting in performance of ttieir statutory duties, 
or of their poblio dnty or authohfy, mnet be commenced witbin six 
months. The defendant in an; such action may plead tender of 
amends in addition to other defences, and if socceesfol is entitled to 
costs as between solicitor and client (A). 

197. Officers and men of the royal forces may vote at parlia* 
mentary elections and may be elected to ParUament, though the 
acceptance of a first commission in the regular forces by a member 
of the House of Commons will vacate bis seat (i)* Soldiers who are 
not electors are excluded from places of election, except in Ireland {ky 

198. A soldier may marry witboni the consent of the military; 
authorities, and is liable to contribute to the maintenance of his 
wife and children and illegitimate children, bat execation in respect 
of such liability is restrict, and the soldier is not punishable for 
the offencee of deserting or neglecting to mainiam his wife or 
family or any member thereof, or of leaving them chargeable to 
any union, parish, or place(<). 

Koat India Company Acta. 17S4 {24 Gee. 3, mm. 2, e. 25), s. 64, and 1786 
{26 Geo. 3,c. 57), m rcgsids ludia; v. P4<ion (1812). 30 State Tr. 226. 
See title Public AuTnoRiTiKS amo ruBUcOmcKea, Vol. XXIH., pi* 351. 

(A) Public Aothoritioa Protectiou Act, 1893 (56 U 57 Viet. o. 61), which 
should bo considered in the case of the military authoriticB in coniunotion 
with the Armj Act, s. 170, and the Militia Act, 1882 (46 it- 46 Viet. o. 49), 
s. 46: see also Aerial Naviflatios Act, 1913 (2 6: 3 Goo. 5, e. 22), s. 2 ( 
tiUo 5 tu££t and Auul ^avioahok; u to the protection of public 
authorities generally, sco title Public Autbobitib) and Public Opficbra, 
Vo). XXI11.. pp. 330 ci ffq. It seems that in the case of the military 
uutborilies tlie action must bo brought in one of the aoperior courts of the 
Umied Kiugdom, or, where the matter complaiued of occurred in India or 
a colony, in a Supreme Court in India, or a Soprenie Colonial Court, aa the 
oaao may be. As to the Army Act, see note (t), p. 30, anU. 

S Sttoeeaaion to the Crown Act, 1707 (6 Anne, c. 41), s. 28. As to the 
I to vote in reapect oi quariort, see, generally, title EixcnoNa, VoL XIL, 
pp. 172 €f aeg. ; and sno thtd., pp. 165, SH. note(l). The accept^ee of 
a commiasioD in the Territorial Force, Reserve of Offioen, l^tia. or 
Volunteers does not vacate the seat of any member returned to Parlia* 
ment (Territorial and Reserve Forces Act, 1907 (7 £dw. 7, o. 9), sa. 23 (1). 
36: Militia Act, 1882 (45 & 46 Viet. o. 49), s. 38): and see pp. 78, 
74, anU. Offioen of me regular army on the active list elec^ to 
Parliament ore put on half-pay (Army Ordtsr 252 of 1906). A person in 
the Militia is not liable to auy penalty or punishment for absence for the 
purpoee of votiDg {Militia Act, 1882 (45 46 Ykt. e. 491, a. 39). As to 

members of the Torritorial Force, see p. 73, aaia. As to Volunteer 
officers, see Volunteer Act, 1863 (26 & 27 VUt. e. 65), s. 6. As to the 
removal of electoral disabilities arising by rcaaon of tho absence on 
military service of memben oi the ree^vc or the auxiliary foreea, teo 
Electoral DiubiHties {Military Service) Bemoval Act, 1900 {63 i 64 
Viot. 0. 8). 

(h) Parhamenti^ Elections (Soldiers) Act, 1847 (10 & 11 Viot. c. 21). 
Aa to ^6 assembling of the Territorial Force at electrons, see p. 74, <mU. 

(I) Army Act, s. 145. Execution may not issue against me soldier's 
person, pay, arms, ammunition, equipment*, regimental necessazies, o* 
clothing (teid., i. 145 {!))• A copy of tho order for payment of main, 
tenance most be sent to the ^my Gounoil or an ofBoer deputed by 
them, and If satisfied that the soldier has left bis wife or childrezi, 
these authorities may order deductions to be made from his pay in 
liquidation of tho amount ordered to be paid. Zn the oaee of • 
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199. Soldian ol the regnlar forces Ae not liable to be arrested or 
oomp^ed to appear in person before an; oonrt of bw (m) in respect 
<rf an; debt» d^agesi or eam of money under £30 (»). 

900. )Io petty officer or eeaman of the Boyel Navy, or noD-oom- 
misaioned omcer or man of the Royal Marines can be arrested for 
debt in any part of the dominions of the Crown unless (1) the debt 
was contraoM when the debtor did not belong to the service, (3) an 
affidavit was made to thie effect before the writ, process, or warrant 
was isflued, and (8) the writ, process, or warrant bears on ite back a 
memorandnm erf this affidavit (c). Contravention of these provisions 
entitles the court or judge from which the process issued to order the 
immediate discharge of, and to award costs to, a oomplabant (p). 


Sbct. d.— PriviU^ti and Exemptions, Sailors and Soldiers, 

00 actual military service (r) may dispose of 
pTiT Muca personalty by will made without the formalities required by 


nou'ooniiuisdoaed offloer, not under the rank of serisaot, such deductions 
are limited to li. per day, and in other oasoe to 6d. The maximum amounts 
deductible in respect of bastard children are 7d. and 4d. rospeetivoly (Army 
Aot, e. 146 (8 ); Array (Ananal) Act, ISIS (SAC Goo. 5, o. 6), s. 5(1]). 
Ae to serrioe of process and payment of costs, sec Army Act, i. U5 (5); 
Army (Annual) Act, 19U (I A 2 Geo. 5, c. 3), s. 5: seo also County Court 
Roles. Ord.7, rr. IS (amended County Court Rules. ISIS). 10; UtleCotKTT 
CouBTS, Vol. VIII.. p. 470; am), generally, title Paacticb ano Pro* 
eSDUna, Vol. XXIII., pn. 114 et teg., 176 ct seq. Where a soldier is under 
ordext for service beyond the sea, no process can be served (Army Aot, 
s. 145 (3) ) : eee also titles Bastarot. Vol. 11., pp. 444. 447, 451; Poo# 
Law. Vol. XXIX., pp. 672, 607, note (b), 610, note (5). As to the Army 
Act, see note (s), p. 30. anU, 

(m) Including a court of summary iunsdiction and snv magistrAto; 
see title ^fAOismATSS, VoL XIX., pp. 531 et $cq. 

(a) Army Act, s. 144. The amount of the debt, damages, or sum o! 
roonoT must be proved by tho affidavit of the creditor before any process 
or order can be issued against a soldier iibid., s. 144 (4}). Ali proceedings 
in conWaventiou of this enactment are void, and luiist be discharged on 
complaint being made by the soldier or his commanding officer to tbo court 
in question or a snperlor co^. CkMts may be given to the complauiant 
(ibto., s. 144 (5) ). The section does not exempt a soldier from bei^ sued, 
and a creditor may, after doe noiioe in writing given to the soldier or left 
at quarters, ^ocecd to judgment and issue execution against the 
Bolffier'a property other than bis pay, anns. ammunition, equipment, and 
reg^entm necessariee or clothing (tZ^.. s. 144 (1)); see also utle £x£CU* 
nov, Vol. XIV., pp. 49. 85. 

(o) Naval DlscipliiLe Act (29 & 30 Vkt c. 109). s. 97. A British wanhip 
is within the jarisdictiou of the High Court for purposes of service (Prai«r 
V. dksrs (1891), 35 Sol. Jo. 447; Bsagrovs v. Parks. [1801] 1 Q. B. 551). 
As to witoesses* allowaneee for seamen, eee title Couktt Covrts^ Voi. 
VIIL. p. 696. 

(f} Naval Disdpline Act (29 ^ 30 Vtot. c. 109), s. 98. 

( 9 ) The expression ** soldier,** used in this connection, includes minors 
{In Ae Goods of Hiocoeb, [1901] P. 78 ; in Ae Qoode of Parquhar (1846), 
4 Notes of Cases. 661; a^ see title IjnKsns avd CHtLDRBH, Vol. XTil., 
p. 104). ptttsoAS in ths military service of ihs Eest India Company (la tbe 
Oeod# of DomUooh (1640). 2 (hirt. S86). and officers (Drummond v. Pofftb 
QUth 3 Curt. 522); see also title ExscutoRS and AnuiKisniATOBS, 
ToL XIV.. pp. 161. 162. 

(r) A aolmer is on aotnal military service when he is on an expeditioAj 
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law (f). Sailors being at sea (() enjo; a like prhril^ ( 4 ), subject; 
however^ to certain restrictions in the case of se&nen a^ marines 
oi the Roj^al Nav;(6). Wilts made in parsuaooe of tbis privillage 
may consist either o! oral declarations before witnesses (c) or of 
informal documents (d), and since they are exempt from t^ Wills 
Act, 1837 (e), they are in some respects governed the law as it 
was in operation prior to that atatuteV)* The collection and 
realisation of decettse^l sailors' and soldiers' effects, and the payment 
thereout of their debts, and disposal of the surplus or residue are 
provided for by statute (^). 

308. Probate of the infonnal will of a soldier or sailor will be 
granted on satisfactory proof being given of the m^ing of the oral 
will or informal document in question, and 0 ! the fact that the cir« 
eumstances untitled the testator to make such a will (k). Probate of 


i.4.t when a itate of war siUti and Lc his taken tome step towards joinins 
the field forces (/ft 0ood$ 0 / nUcoek, (1901] P. 7S; OoUward v. Hnes, 
(1902} P. 99 s Jdajf v. Jfoy. [1902] P. lOS, n.; In tU Oood4 e/ Qordo% 
(190C)» 21 T. L. K. 653; iseo title Exicutobs ani> AniiiNtSTaAToas, 
VoL XIV., p. 161). The more fact that a soldier is in barracks is insufficient 
{Drummond y. rariih (1843), 3 Curt. 622; IVAtfe v. (1844), 3 

Curt. 818 ; in lAs QootU of Joknoon (1830), 2 Curt 342 ; In fJU Ooo^ of 
P)iipp#(1840), 2 Curl 368; In the Ooodo 0 / niR (1845). 1 Rob. Ecct 276 ; 
Beniri v. Horhert (1866), Dea. 6s 8w. 10). 

{$) 8oe SUtute of Frauds (29 Car. 2. 0 .3). s. 23; WUU Act, 1837 (7 Will 
4 6:1 Viet. A. 26), e. 11; title Esbcvtorssnd ADnmiSTKSTOU, Vol. XIV., 
p. 161. 

(I) The expreesion " sailor *' used in this counoction iDcludes officers, 
surseods, pursers and minors {In tko Good$ of 8aundor$ (DoftMl) (1865), 
L. R. I P. A D. 16: Bo Uayoo (1839), 2 Curt. 338; In tMo Good$ of Rdo 
(1891), 27 L. B. Ir 116: In tho Goods 0 / M*}durdo (1867), L. B. 1 
P. 6c 1>. 540): aud see tide I.vraifTS sMn Cuildubm, VoL XVII., p. 104. 
The moaning of the espi’ceHiou ** at sea '* was considered in the foUowius 
cases:—In (At Goodi 0 / Austen (Admiral) (1853>» 2 Bob. £c^ 611; in the 
Goods of Corb^ ( 1864), 18 Jur. 634: In ihs Goods of Lay (1840), 2 Curt. 375 ; 
Inihs Goods of Saunders supra ; In ths Goods of M^Murdo, supra; 

In ths Goods of Ros, supra: In ths uoods of PaUsrson (1896). 79 L. T. 123. 
It is not necessary that the testator should be at sea at the time of his 
death (ift U« Goois of Lay, supra). 

(a) Statute of Frauda, 1837 (29 C^. 2, e. 3), s. 23; Wms Act, 1837 
(7 Will. 4 & 1 Viet. c. 26), e. U. 

(5) Soo title Executors and AnmNiarRATOBS, Vo). XIV., p. 162. 

<e) In fits Goods 0 / Scott, [1903] P. 243. 

(d) Gattuard r. Knss, supra. Alterations will be presumed to hsTO been 
made in the course of actual military seryice (/» tAe Goods of T^sodaia 
(1875), L. B. 3 P. D. 204). 

(«) 7 Will 4 A X Viot. 0 . 26: see p. 04, ants, and the text, eupns. 

(/) See, genorally, title Wills. As to the execution by a nunoupatiye 
will of a general power of appointment oyer personal estate, see title 
Powus, vol. XXIII., p. 19, note (5). 

(a) Begimental Debts Ads, 1893 (56 6e 57 Viet. e. 5), and BeguJatiooa 
ma^ thereunder by Boyil Warrants, dated 30th August, 1893, 29th 
October, 1904, and 23rd Hay, 1006; Navy and Harinee (Propv^ ot 
Deceased) Act, 1865 (28 £s 29 Viet. c. HI); Navy and Uarinas (Wills) 
Act, 1866 (28 6s 29 Viot. e. 72); Navy sad Marine (Wills) A ot, 1897 (60 6s 
61 Viet 0 .15); and sec title ExserroRS and Adeinistbatobs, VoL XlV., 

pp. 260, 261. 

(A) Inihs Goods of Scott, supra: In the ^oodi of HeviOs (1889) 4 8w. 
8t Tr. 218; In tAs Goods of Ha^sU (1869), 4 Sw. 6( Tt. 220; In CAe 
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khd wills of common scftmen, m&rinos» or soldiert flUin in oction 
or djiDg in the servioo of tlio SoTerei^, and lotterc of adminia* 
tratioQ granted to their representativeH, are exempt from ctamp 
duty (»> 

It is not neeesiary to tako ont probate or administation in respect 
of cerbaio small same due to deceased officers, sailom and soldiers 
by tray of pay, pension, or prUe money (i). The estates of persons 
killed in war are also privileged in respect of estate ana death 

duty{0« 

203. Officers of the Boyal Navy and Army on fall or half pay are 
exempt from liability to under take any parochial or municipal office 
or duty (m), and officers of the regular forces on the active list are 
deharM from being nominated or elected to any anoh office (»}« 
with the exception of membership of a county eounoil^o); but aa 
officer of the auxiliary forces ia both competent and liable to bjf 
nominated or elected to, and to hold, municipal office, although the 
battalion or corps to which he belongs is assembled for annual 
training at the time(p). Beaervists, including special reservists, 
are exempt from liability to serve in the office of constabla or in any 
parochial or municipal office (g). Officers and mon of the Territorial 
rorte are exempt from serving as peacs or parish officers, and field 
officers of the Territorial Aray cannot be required to serve in 
the office of high sheriff (r). Persons in tho ftlilitia cannot be 


6oedi c/ Tk^nw (1865), 4 3w. A Tr. 36. As to the procoduro. ioe title 
ExacuroBS anh ADKmisjXATOes, VoL XIV., p, 162. » 

(4) Stamp Act, 1816 (56 (leo. 3, c. 164), Srbed., Part 111.; and see title 
BsTAte AMI) OTiaaDiAtu Dutbs. VqI. Xlll., pp. 2U1, 311. 

(k) i.e.,p«iisiCD, prise moner, and pay net excoodiog£I00 of officers and 
raeo of the Army (Army Peosiooe Aot, 1830 (11 Geo. 4 A 1 Will. 4, o. 41), 
s. 6): pay, jmislon aUowanoee not exceeding £38, and prise money not 
exceeding £20 of offieert and men of the Koysl Navy (Admiralty Act, 1832 
(2 A 3 VTiU. 4, c. 40), e. 12) prise money ol offioeis and men of the Army 
(Anny Prise Money Act, 1832 U A 3 wilL 4, c. 63), s. 25), and foreign 
soldiers in British service {ibid., e. 26): tee also title Exzcutoes akd AD' 
iCQflSTRATOBS, VoL XIV., p. 191. 

(0 8ee title Estatb amd Otjxbb Dkatr Dutibb. VoL XIll., p. 182, 

(«) Municipal Corporations Act, 1882 (46 A 46 Viet. & 60). e. 263 r end 
see title Local GovxBKMSKt, Vol XIX., pp. 297,308. 

{%) Army Act, a. 146; as to the Army Act, seo note (t), p. 30, ant^; 
end eee title Local Gomnnsirt, Tol. XIX., pp. 297, 308. 

(e) Amy Act, n. 146, proviso. 

(p) /M.,s. 181(6); endeeetitle Local QovmQQiBMT,Vol.XIX.,p.307. 
Where a sheriff is a Militia officer or officer of the Territorial Force be 
is discharged on embodiment from personal performance of the office, the 
duties of which devolve on the under-sheriff, and the seourittes given by 
the latter and his pledgee to the ht^ eberiif stand aa security for the due 
perfomance of tl^ office during such embedimeot (^itia Act, 1888 
(46 A 46 Viot. e. 49), e. 40; Temtorial and Bceerve Forces Act, 1907 
(7 Edw. 7. e. 9), a. 23 (8)); eee title SimirFs smo BAXurrs, pp. 800, 801, 
pout Abeesoe on active service will not act as a disqualifioatioo f or memben 
of local aathorities (Local AutLoiitica Belief Act, 1000 (63 A 64 Viet. o. 46). 

(f) Beaerre Forees Aet, 1882 (46 A 46 Viet. o. 48), i. 7; applied to the 
Special B eaerve by Order in (^Hinofl of the 9tb April, 1908 (SUt R. A 0.» 
1906, p. 878), Ad 

(f) Territorial and Roservf Foroei Aet, 1907 (7 Edw. 7, e. 9), 8 . 23 (4); 
•ee tHIer Poucs, Vo). XXII., p. 464, note (f); gHBWra amd BAfLirtt 
p. 796, po$U ^ 
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oompelled to eerve as peaee or pariab offic6rB(i), nor can 
Volonteerfl (ty 

304. Officers of the Boyal Army, Uilitia and Yeomanry on 
fnll soldiers of the regular forces (a)» and offioers and men 

of the Territorial Forco (&), are exempt from jury serrice (e). In 
Sootlaod (<f) and rr6lAud(<) this privilege is unquaiifled, in 
England it is conditional on the person claiming exemption taking 
steps to have his name removed from the jury lists (/). 

205. Officers in the Boyal Navy and Army are relieved from the 
payment of licence dntv for s^or or eoldier servants employed by 
them in accordance wiw the regulations (^). Officers of the Army 
Motor Reserve, whose care have been used for the purposes of the 
Anny Motor Reserve for at least six days in any year, are entitled 
to a proportiunato rebate tiY>m the excise duty for carriages (A). 
Property in the occupation of the Crown and used exclusively for 
naval or znDitary puqioses is exempt from rating (i). Firearme, 
when used exclusively tor military purposes, rcrpiirs no licence (k). 
King's ships are exempt from pilotage duesfO* 

The loiters of commissioned officers of the regular forces, Special 
Reserve, warrant officers of the regular forces, midshipmen And 
masters* mates of tho Royal Navy, and, up to half an ounce in 
weight, letters of Don^cominUsioned officers of the regular forces 


(j) MUiiia Act, lass (45 ^ 40 Viet. c. 40), 41; see titie Loon. 

tloviaHMKNT. Vol. XIX.» p. 2t)7; and as to officers and otben employed 
in dcokyardtt etc., see ibid. 

07 Royal Nkv^ Rem^rve (Toltintecr) Act {tZ U 23 Viot. e. 40), s. 7, 

(«) Juries Act, 1870 (33 & 34 Viet. c. 77), a 8, Schedule. 

(a) Army Act, s. 147. 

(5) See i. 7S« antf. 

{e) See title Joma. Vol. XVill., p. 238. 

(o) Shiwiff Courts (Scotland) Act, 1825 (S Geo. 4, c. 23). 

(s) Juries Procedure (Ireland) Act, 1876 (30 ds 40 Viet. o. 78). 

(/) Juries Act, 1870 (33 k 34 Viet. c. 77), s. 12; see note (/),p. 76, nnU, 
As to coroner's juries, see R# Duiion, [1802] I Q. B. 486; and sec titles 
CoaqsruBa. Vol. VIII.. p. 261 ; Jubibs, Vol. XVIIJ., pp. 229 iw. 
ig) Revenue Act, 1860 (32 k 39 Viet. o. 14), a. 10 (6). 

(a) See title Rbvbkob, Vol. XXIV., p. 691. 

(i) Psotvoe V. Hol6ofe ZJaioa n893] 1 Q. 6. 

389; Eoyner v. Dmoilt (1900), 82 T. 718; T^is v. ihtrham 77atM 
(1904), 90 L. T. 383; and see TTsAtJiiinrisr Fsrfnr BoMm, [1800] 2 
Q. B. 474; IfiBOs v. Titoeioe (No. 2), [1012] 1 K. B. 600, C. A ; tities 
&TXS AKD BaTIKQ, Vol. XXIV., pp. 14, 18; SlWZftS avD Dbaibs, 
note (6), p. 788, port. 

(k) Qnn Licence Act, 1870 (33 k 34 Vict. e. 87), s. 0; and see title Gavi, 
VoY XV., pp. 261, 263. 

(l) Hereitaat Snipping Act, 1894 (57 k 58 Vkt. c. 60), ss. 691, 741; 

as to pilots geaoraUy, see title Sbippibo abd KAVioAtiOM. *‘KiQff's 
tidp" includes a coaling transport not eommanded or manned by toe 
Royal Kisr (SymoiM v. Boker, (19051 2 K. B. 723). Aa to exemption 
ol troops tolls, see title HioinfATS, Stbeits, abd Bbizxibs, VoL 
XVL, p. 68; and see London and BosA IForism Batl. Co. v. Rotnss 
(lt66h^ B. 1 C. P. 880 ; Toomor r. B<m^ (1867), L. R. 3 C. F. 82 (as to 
coutrs^oria wsggoas). The exemption does not to canal duet 

(Amy Act, B. 148 (1), proviso; see Ifard v. Qrag (1868), 6 B. A S. 348), 
swsrat tor vemels impieoed In case of e n st g ency (see p. 80, snfi). As 
to tM exemption of caoteens from UoSBOse, see p. 96, poH. 
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CiOT*^ ^ Special Bes^e^ ra^ be redirectefi free of Qhftrge(ffi)» The 
MHteiai njoyment of these priTOeges is sobjeet to the foifilme&t of oertem 
oonditionB(»), 

Stfenend 306. Provision is made by statute for the establishment of 
MdlerL savings buika for the benefit of oflScers and men of the Boyal Navy 
and Begu^ Army respectively (o). 

A soldier of the regwr forces cannot during the. period of his 
service change the parish of his settlement (p). 

Explosive factories and stores establish^ for naval or military 
purposes and the carriage of eipbaives destined for such purposes 
are exempt from the requirements of the law relating to explosives(g). 

It is not necessary lor persons holding naval or military canteens 
to obtain excise licences for the purpose of selling intoxicating 
liquor (r). 

The royal forces are exempt from the provisions of the Work* 
men's Compensation Act, 1900 (t). 

Marriages solemnised on board a man-of-war on a foreign station 
by a commandiDg officer who is a marriage officer, or within the 
lines of a British army serving abroad by a chaplain or officer or 
other person officiating under the orders of the commanding officer, 
are''valid (t). Provision is made for the registration of deaths, 
marriages and births occurring out of the United Kingdom among 
officers and men of the royal forces and their families (u). 

Sect. A,^Offfnc,u liclating to both Novy and A^tnyiv). 

WevSfis 207- The wearing of naval or military uniform is the privily of 
aaiform. persons serving in the naval or military forces; and the wearing of it 
or any similar dress or any distinctive part of it by a person not so 
serving, or the employment of anyone so to do, in such a way as to 


(m) Post OfDoeAot, 1008 (S£dw.7,c.4SK s. S (3), (4): mo, further, 

title Post Ovricx, VoJ. XXII., pp. 041, 642. 

in) Post Office Act. 10(^8 (S Edw. 7, a 4S), a 6 (1). (2); see. further, 
yoePosT OrvxcB, VoL XXII., pp. 641, 642; see also Ki^'s UegulatioDS, 
sou Orders, for the Army, 1012, partgraplu 1367—'1371. 

( 0 ) UiUtarj Savings banks Act, 1S5S (22 k 23 Viet. c. 20); Naval 
Savino Banks Act, 1866 (20 6c 30 Viet c. 43). As to members of Ciiendly 
eeeiedw, see p. 70, ank ; title Frienolt Societixs, Vol. XV., pp. 160,182. 
(p) Sm title Pooa Law, Vol. XXIL, p. 680. 
iq) See title Explosivrs, Vol. XIV., p. 3 S3. 

(r) Liotfufng (Consolidation) Act, 1010 (10 Edw. 7 k 1 Oeo. 6, o. 24), 
e. Ill ; and eee title iMtoxiCATnro Ijquors, ToI. XVIIl., p. 10$; 77 
J.P. (Journal) 112. 

(i) Workmen’e Compeosation Act, 1906 (6 Edw. 7, o. 68), s. 0(1); and 
see title Mastee amd Ssrvakt, Vol. ZX., pp. 167, 206, 216. 

(0 Foreign Marriage Act, 1802 (66 k 66 Viot. a 23), ea. 12, 22; and 
eee title Oowuov ov Laws, Vo]. VI., pp. 260, 261. 

(a) B^iitration of Births, Deaths and Marriages (Army) Act, 1870 
(42 k 48 Viet c. 8); and eee titles Husbakp and wirs, Vel. XVI., 
p.314; Bboisteation ov Biatus, Mabezaoes and Deatbs, Vol. XXIV., 
pp. 464, note (d), 468. 

(y) Aa to tneitiug to mutiny, eoe title CaimvAL Law and PBooBnumt, 
Voi IX.. pp. 464, 466; J2. v. Bowman (1912), 76 J. P. 271. As to the 
ufleaees or deetreyiog naval or military magaxinee or etoies, tea tliUs 
OovsmnnovAt Lew, Vol p. 367; CEiKUi4L Law axd Peoceouibi 
V oL IX., p. 778f , ^ 
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bring contempt Bpon th^t oniform^ ii an offence poniahsble b; fine Sacr. 4. 
or impriBonment^w). OSenoca 

No person, unless serviz^g in the military forces of the Crown, Bdcfeliig 
may wear the unilorm of those forces, nor any dress having the ^ 
appearance or distinctive marks of such nnifomi, eicept in ^e ^avyand 
course of a stage play in a dnlv licensed place, or in a mnsio hall or 
circna performance, or in the course of a 6oRd fide military 
representation (x)» 

208. The use of a forged or connterfeit or false statement as 
to character or previous employment when entering the naval, nea^vr 
milit^, or marine forces of (he Crown is punishable on nummary 
convicUon with a fine not exceeding £20; and anyone making a 
written statement of a similar kind which he allows or intends to 
be used for the same purpose is liable to a similar iiueCv)* 

Forging the cptiilcate of service or discharge of any man 
who has served in the naval, military, or marine forces of tho 
Crown, or knowingly uttering or using such a fgrgod cerd^cate, or 
personating the holder of a certificate of service or discharge, is an 
offence punishable on sumniary conviction 


SacT. etui (Urr of iMde bjf Naral and MUU^ry 

AulhorilUe. 

A Us. 

209. Lands (a) for military purposes (b) may be acquired by Aoqdrition 
the Secretary of State for War(c), a volunteer corps, a county 

-- — -----—■ — - volottteer 

(«) UDiformi Act, 1894 (07 1* 68 Vict e. 45). a. 3. Tor tbo definition oMotj^ 
of navai and ntiUlary forces, see «6r‘cf., s. 4. llio offence is puoislisbte aMocioUoa. 
on snnitnary oouvmion by a fine oot exooeding £10 or imprisonmont 
not exceeding one month (i6rd., a 3); ace title COVHIS, VoL 1 a., p. SO. 

{x) ’Oniforms Act, 1S94 (67 & 68 Viet. c. 46), s. 2. Ihe penuty is a 
fine oa sunimory convi<*tioD of not exceeding £6 {ibid.). 

(^) Seamen’s and Soldiers* Folse Characters Act, 1006 (6 Edw. 7, t. 6)« 

(a) Ibid., a. 1» The penalty for the firtt offence is not more than one 
month’s imprisonment with or without hard lahonr, or a fine of not more 
than £20: for a second or so bsequent ofren(*c, im prisonment widi or with out 
hard labour for not more (ban three mouths (tmd.); aa to summary pro* 
eedure, see title Maoistbatks, Vol. X\X., pp. MO al ssf. For other 
offenoos cozuieoted with forgery of documents relating to naviU and 
militaiy serrice, see iitlo Ciu^mtAi. Ijiw aj«d PBoesnoES, Vol. IX., 
pp. 760 ef acy. 

(а) See title CainsoNS Ann Eights ov Coucon, Vol. IV., p. 612, note (o). 

As to the exemption of lauds in the occupation of the Oown from ratee, see 
tide ItATSS A3ii> EATtNO, Vol. XXIV.. pp. 14,16 : from building leetric* 
lions, tee title Metrofolis, Vol. XX.. p. 474. As to the meaning of 
occupation within the T«ondon Building Act. 1804 (5? & 58 Viet. o. ccxiU.), 
a 202, see DeOof Brotkm, Ltd. v. Dntty. [1912] 2 £. B. 209. 

(б) See title CoKXOvs and Biobts opCoaQ40E,VoL IT., p. 612, note (p). 

As to the provision of ^ignment marks, tee title GoMPOLSoar Fuechasb 
ov Laxp AXn COUFBKSATIOK, VoL VI., pp. 169. 160: oa to aeqnUtioD 
by the Admiralty, tee p. 100, poet; as to naval and military tiamwayi, 
see title Tbahwats aKd Liout Bailwats. 

(s) Military La&di Aot, 1892 (66 & 66 ^at e. 43), a 1 (1); aee title 
OOKPVUOBT PVBCHASl OP LaSD AXV COMPBUSAtlOH, VoL VI., p. 169. 

B 2 
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MfiooiatioQ (ei)b; purehftM(0» ^ ^be ease of laads forming part 
of the poeaesaions of the Crown, Daohj of Lancaster, or Vwxj of 
Cornwall (/), royal parks or gaM6ns(y), by lease for a period not 
exoeeding twenty-one years (li). 

310.' A coQDiT or borough council have a similar power of pur« 
chase eiereisable at the request of one or more volunteer corps or 
county aesociations (0i and may also, on a like request, hire or join 
with another council m hiring land for military purposes for a period 
of not less than twenty-one years (k). 

The expenses of a coon^ or borough council are to be defrayed 
out of the county fund or borough fund or rata respectively (f), 
or, in the case of volunteer corps, county associations (m), or 
bom ugh councils, by borrowing {h\ 

2U. The Admiraltv has the same powers of acquiring land 
compulsorily for naval purposes (o), and of making byedaws(p) for 


(d) Military Lauds Act, 1892 (55 A 56 Viet. e. 48), a. 1 (2). By tke 

Territorial Poroo Rogulatioos, 1910, paragrapb 781, on the authority of 
Turritorial and Beaervn Forces Act, 1907 (7 £dw. 7, o. 9). s. 2, oertuin 
proyieione of the Militaiy Lands Act, 180^-1903 (65 66 Viet. e. 43; 

60 & 61 Viet. 0 . 6; 63 61 Viet. c. 56; 3 Kdw. 7, c. 47), relating to volun¬ 

teer oiirp^ have bora applied to county aasooiiUou*; »ce Torriiorial Fom* 
Rcgulatioat. 1912, Appcndiv XVI.; riUt. R. A 0., 1912. No. 1814. As to 
OL>uaty oftHOoialioD^ guucially, eeo pp. 81 enfe. 

(e) Military Lands Act, 1802 (55 oe 56 Viet. c. 43). e. 1. The Secretary 
of titate may make bve-lava for the manaMuicnt o( laods so acquired (m 
title OowicONS AKU itiuiTTS ov CouKOV, Vol. IV., pp. 612, 513 ; MilitJv 
Lauds Aet, 1802 (53 St 66 Viot o. 43), m. 17, IS), iootading,iii oortaiu sip 
cumeUnooe, the adjaoent sea, tidal water or ahoro (Military Lands JM, 
1900 (63 St 61 Viet. o. 56), s. 2 (2)—(5) )• and may close or divert footpamt 
or hi^waya (see title Riokwats, Streets, aki> Biui>qe8, Vo). XVI.. 
pp. 80,81); see, as to acqxiisition undci statutory powers, title Com- 
POieOUT PUBCllASR OF LaHD AND COMfBKSATlOK, Vol. VI., pp. ISSetSSf. 

(/) Tjoases of luoh properly ccaao Ui have offeot if the properir ceases to 
be used for military purposce (Military Lands Act, 1893 (65 St 56 Virt. c. 43). 
a. 10 (1)): and see, aa to when land owes to be so used, f5»d., a. 12: and 
Military Lands Act, 1900 (63 St 64 Viot. e. 66), s. I (3). 
ig) Leases of such property of those Crown possession a under the 
tiianagcmeot of the Coromiasioners of Works are rovoeable at any time 
(tfUiUiT Laada Act. 1892 (65 dt 56 Viot e. 43), a. 10 (3n. 

(A) ZHd.,i. 10; and see title (3oN5TtTUTlONAL Law, vol. VII., pp. 201. 
203. Imnd held for eccIosiasUeal or public purposes msy, subject to 
cortUD conditioas, be sioiUarly Iraaed to the Secretary of State for War 
iir a volunteer corps (Military Lands Act, 1892 (56 St 56 Viet. o. 43). 
s. 11 (I)); see also note (d), iupra ; Military ImSs Aet, 1892 (55 & 66 
Viet. 0 . 43), s. 11(2). ' 

(i) Ibid., e. 1 (3); and see note (d), titpra. 

{k) Military Lands Act, 1903 (3 Edw. 7, e. 47); and see titlo TjOCAL 
CovEEViiaMT, Vol. ZIX., p. 364. 

(1) Military Lands Act, 1892 (56 dt 66 Viot. o. 4$), s. 4. 

(«) Bee note (d), $%pn. 

(el Military Landa Act, 1892 (66 St 66 Viet. o. 43), ss. 6, 6. The PabUc 
Works Loan Coominloncts bava power to lend for this purpose {ibid.» 
a. 7): and see title Monet and Monet-Lendino, Vol. XXI., Pp. 68 st sm. 

(9) See titles CloiaiONS and Biosts of Common, VoL rV., p. 613; 
COMFUtSOET PUECUASl OF LAND AND COMFINSATION, ToL VI., pp. 6. 7, 
10, l 68 tiSM. " 

(y) MiUtaiy Lands Act, 1900 (M Is 64 Viot o. 66), s. 2. 
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laad flo acquired^ aa baa the Seoretarj of Skate for War for M 09 .K 
militar; parpoaea (jX 

6Tni*8K7r. 8 .—Jltfitorir Ack^ 

1USL The Crown may, by Order in ConncU after doe notfoa (r), 
authorise manoeuvres to be held within certain limifo for a 
not exoeedizig three months and not oftener within tiie tame 
limits than once in five years (i), except by conseni of the local UtwNfie 
authorities (t). When such an order u in force the authoriaed 
forces (v) may, within the specified UmitB and period, and subject to 
certain provisions relating to excepted premiseo, remains of anti* 
quarian or historical interest or features of natnral interest or 
beauty, and interference with public rights (a), pass over, encamp, 
ooostruot temporary military works, and execute military maQmnvm 
on any authorised land and. within certain limits, supply them* 
selves with water from any authorised source, ana dam up 
running wafer (1^). The power of deciding what lands, roads, and 
sources of water are anthorieed rests with a specially appointed 
commission 

313. Any person unlawfully interfering with the mancsuvres or Offeocn. 
without authority entering or remaining in any camp may* be 
removed by a constable or by order of a commissioned officer of the 
authorised forces, and is liable, on summary conviction, to a fine not 
exceeding £2 (d). 

Any person, without authority, moving any flag or mark disiin* 
ffuisbing lands for the purposes of the manceuvres. maliciously 
damaging any telegraph wire laid by or for the use of the authorised 
forces, or erecting or displaying any notice or mark representing 
that any authorised land or source of water is not aumorised is 
liable on summary conviction to a fine not exceeding £5(s). 

214. Two justices of the peace, not being military officers in 
command of the forces (/X ^^ 7 ^ by order, au&orise any general or 

(c) As to naval tramways, seo titfo Tbajcwats and Ijght Sailwats. 

\r] Sinitary Manoeuvres Aot, )S97 (SO A 61 Viot. e. 46), a I (8). (3). 

(a) Ibid.t a 1 (1). If a district ia included in su Older in Council, but 

manceuvres are not in fact held therr, tbe district may be inoluded axain 
as though no su<^ order Lad bceu made (Military ManmuTTrs Aot, 19) 1 
(1 k 9 Geo. 6, c. 44), s. 1 (2)). 

H) ibtd., a I ( 1 ). 

(•) 2,$., the penona engaged in the mauceuvrec under the authority ol 
the Crown (Military Manceuvres Act, 1S97 (60 Sc 61 Viet. 0 . ^), s. 2). 

(a) Ibid.. B. 9. proviso ; Military Mancauvres Act. 1911 (1 Sc 8 Geo. 6, 
c. 44). at. As to the power of stopping up a highway, see title Bxubwats. 

STRESts, AXr> Bsidobs. VoI. Xyi., p. 81 } Military HsneeuTTes Act, 19H 
(I Sc S Qeo. S. 0 * 44), b* 9* 

(b) Military Manceuvres Act, 1997 (60 A 61 Viet o. 49), a 9 (a), (b). 

(e) iWA, a. a As to compensation, see p. 108. pori; title (fowpuuomT 
PumcBASB ov Lamp aBp CoicrsKSAtioN, VoL VI., p. 160. 

(d) MUltary ManmuTm Act, 1897 (60 A 61 TicC a 43). a 7 (l)s as to 
Bummarv prooeduro, see title Magxstraieb. VoL XIX, pp. 699 ft aeg. 

U) USii&ej Haamurrei Aot, 1897 (60 A 61 Viet c. 49), a 9 (t) i 
Mffitarr Manmavies Act. 1911 (1 A 8 Geo. 6, a 44). a 4. 

(/) Military Manauvres Aut. 1897 (60 A 61 Vlot. a 49). a. 9. Where the 
road is a county or main or pariah road the order can only he made by 
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fidd officer in command olihe authorised forceB» or an^ pari of the 
Bams, to make an order inspeDding the use of any specific roads or 
footpaths within the specified limits for not more than six hooni on 
any one day (^). 

315. FqU compensation musk be made out of pablic funds for any 
damage done to person or property, or for any interference with 
rights or priri leges fay reason of the enforcement of the MilitEry 
Manmnvres Acts (A). Compensation officers are to be appointed by 
the Military MancBQvres Commission with the cononrrenoe of the 
Treasury for the purpose of dealing with claims (i). Where no 
agreement can be arrived at as to amount, the difference must be 
referred to arbitration (k). 

ftt loMt two juBtioes sittiog in petty eeesions in the petty eoMional divisioa 
or dirieione effected, and only for a titne not cToedlng twelTo hours, and 
only after eeven days* notice oi ^Intended apphoation hsa I eon published 
in at least one newepapcr eironlating sonoraUy in the district, and subject 
to each terms aa the Just ices may eoneider neooeaary for the protectiOD of 
individuals, or the pablic, or pablic bodke (Military Manmovres Act, 1897 
(60 & 61 Viet. e. 43), e. 3(1)). The officer hi command must in every 
case give not leee than twelve hours' publio notice before the order comei 
iuto^lbroe, and muet give ell reasonable faciUtiee for traffic whilst the 
order is Id forca {ibid., a. 3 (2)). At to jnatioos of tbo peace generally, 
see title MaoiSTEATKS, Vol. XIX.. pp. 636 ei eeg., and as to petty eessiona, 
4M., pp. 666 ft teg. 

( 0 ) Military ManoDUvrvs Act, 1911 (1 & 2 Geo. 6, e. 44), s.3. The offloi^r 
making the order roust take such steps oa ho may consider practicable in 
the elroumstancce to give pablicity to bia intent ion to make tlio order, and 
must give all resonable fscilitiee for traffic, but be need not in ibis instance 
five ue public notice requirod by tbo Military SUnceuvros Act, 1867 
(60 6s 61 Viet. o. 43). a 3 (8); see note (/). p 101, nnU; ace, tartber, title 
Hiouwats, Struts, akd namGEff, Vol. Xvl.. n. 81. 

{h) Military Manceuvres Act, 1897 (60 A 01 Viot. o. 43). s. 6 (1). Com¬ 
pensation is payable wbetbor the injury is occasioned by the acts or 
defaults of the authorised forces or uot. and roust includo all expenses 
reaionably incurred in protecting pfreou, property, rights, and piivilogse. 
It also includes damt^ to bi^ways caused by exoenive wei^t or 
extraordinary traffic (Ibid.). 

(4) Ibid., s. 6 (2). The commission r«iay make regulations as to pro. 
eedure in making and deteimininff claims, and for luniUng ^e time within 
which claims moat be made, and for regulating the mode of payment (iMd., 
a. 6(3)). 

(h) iWd., a. 6 (4). 
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ROYALTIES. 

Se^ CoPTRiaHx Atn> LtrsiunT Piiopebit ; Mines, MnfaaALB, Airtt 

Quarrzeh; Patenir and Inventions. 


RUBRIC. 

See EccjLKHiASTiCAL Law. 


RURAL DEAN. 

See Ecclesiastical Law. 


RURAL DISTRICT COUNCIL. 

See Local Govbrnkbnt. 


RURAL PARISH. 


See Local GoTSBUifBKt. 
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RURAL SANITARY DISTRICT 

See LoCAJb Govkhmmbkt. 

SACCHARINE. 

See Bbvrnub. 

SACRILEGE. 

See Obimih^ Law and Pbocbdubb ; EccLRaiASTiCAL Law. 

SAILORS AND SEAMEN. 

See "Roxav Fobobs ; Sbippino and Navioatiok. 

SALE BY AUCTION. 

See Avotiom and Auchonbbbb. 


SALE BY ORDER OF COURT 

S«« Pbaoixob and Pboobdxtrb ; BaiiB or Land. 
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Part 1—Introductory. 

Shot, L- SaU in GfunaL Biot. 1« 

216. Sale (a) being Uie tranefor of the ovmerahip of a thing bom 
one person to another for a money prieo, whore the eooBiderstion — ' 
for the transfer conaUta of other goods, or some other valuable 
oonatderation, not being money»the transaction is called exchange 
or barter (6); but in certain circumstances it may be treated as one 
of 6ale(c). 

The taw relating to contracts of exchange or bai ter is undeveloped, 
but the courts seem inclined (o follow the maxim of the ci^ laW| 
permutatio vicina t$t etnptioniy and to deal with such contracts as 
analogous to contracts of sald(<Q. It is clear, however, that statatea 
relating to sale would have no application to transactions by way 
of barter (e). 


(a) As to alienstion ol personal property, see title PsfteoHAL pBorsRTT, 
Vol. JCXIL, pp. 403 ti ssq. ,* m to ballmeot, see title Baiuibkt, Vol. 1., 
pp. 523 ««;.; M to puwut, see title Paw.ns akd PinoofiS, Vol. XZII., 

pp. 233 H i$q» • 

(S) Read v. (1S13)» 3 Camp. 353 (goods to be exebonged for 

bill of third party withont recoune ); IlarrUam v. Luie (1$45), 14 M. 4e W. 
130. For the purposes of the Stamp Act, ISOl (54 U 66 Viot. o. 30), 
transfers in exohaugo for money's worth are "couveyanres oa sale** 
(Inland Revenue CoMtn^irianere ▼ Maple <t Ca (jPoiw), Ltd, (1903] A. C« 
32); sue title Revhhue, Vol. XXIV., p. 72S. 

(e) If the gooda are to be paid for by moacy and other goods, on which 
a axed value is put, tho oontraot may be treated as one ol sale for the 
aggregate sum as the pnoe (/Otnde v. Vurtan (ISOS), 9 East, 340 ; followed, 
Bojcty T. ^ilAta (1843). U M. & W. 633; Aldridge v. Jeknean (1^7), 7 
E. 4t B. S85 ; see also Uarmftn r. ifsere (1S56), IS U. Jl. 6S7). If the goods 
on either side aio delivered, any money balance payable may be recovered 
as on A coatniot ot aalo (SAeldoa v. Cos (1S34), 3 B. & 0. 429; Butt v. 
Rarker (1842), 7 Jur. 2S2; see also Ispfam v. BAtrfey (ISIS), 1 Stark. 185 
(balanoe struck payable ia money), as oxplaiued m Homeon v. Luke, 
eupra ; 6arey v. Fgke (1830), 10 Ad. & £L 512 (no balanoe atruok)). If 
the party liable to deliver goods in exchange rciusea to do so, or disables 
himself from doing so, the other party may recover ou a quanium vnlafranf 
the value of the goods given in exchange, under the general principle 
stated in title Contract, Vol. YII.. p. 440 (Foreyih v. Jertie (1816), 1 
Stark. 437 ; JCet/e v. ZZancood (1846), 3 0. B. DOS). 

(d) See Faimaner v. Dudd (1831), 7 Bing. 674; Bnwmuel v. Hone (1812), 
3 Camp. 269 (warranty); Xo it^ettviTle v. Novne (1813), 3 Camp. 351 
{eaveai emptar) t Power v. WeQe (1778), 3 Cowp. 818; Etnanu^r. Hom, 
tttpra (proi^r^ paaaea on delivery). Lord Biackbubn says (Contract of 
Sale, Ut ed., introdootion, p. 3) that the legal effect of contracta of sale 
and of barter is the same; eee the Indian Transfer of Property Act, 1883 
(Aot Xo. IV. of 1882), Bs. 118 ei sec. 

(o) Thua, «.p., the Sale of Goods Aot, 1893 (56 4e 57 Viet. e. 71). a. 4 
(see p. 125, p^), would not apply, while the Statute of Frauds (29 Car. 8, 
e. 8), s. 4 (agreements not to be p^ormed within the year), would apply. 

ag^« ue Sale of Goods Aol^ 1893 (66 b 57 Viot. o. 71), h. 14, 15 
(see pp. 167 of m, poif), relating to implied oonditions, would, as suoh, be 

a nally InappUoable. So, too, ue contract, 11 in writing and exceeding 
fa valoe, would require to be stamped aoeording to itf teraa, as not 
falUag tmdv the exemption of eootraots of sale (Strap Act, 1891 (54 ft 55 
Viet, a, 89), Sehed. I., title Agreement **). Ae to itrape on cootracte 
s^, see pp* lS5i 166. poif. 
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S217* A. mortgage is aouie&nes called a cocditioiial sale, but a sale 
eubjeot to a condition ba rnaale to the original seller is distinguish¬ 
able from a mortgage (/)\ Tbe essence of a mortgage of goods is the 
transfer of the general property in the goods from mortga^r to 
mortgagee in order to secure a debt(^). It is a ^x^estion of anb* 
stance, not form, whether a given trao^tion is really a moiigage 
or a sale (A). 

The Sale of Goods Act, 1893 (i), has no application to aiiy trans- 
aotion in the form of a contract of sale which is intended to operate 
by way of mortgage, pledge, chargo, or other security (i). 

219* The rights and obligations under a contract of sale may be 
assigned under the like conditions and q^bfications as in the case 
of other contracts (j). 


(/) See the distinotioD stated by Cavb, J., ia B4ektU t. Ai$€U Co., 
(ISSlj 1 Q. B. I, at p. 2S. For ineiauces of conditioosl sales, see WiUum$ 
▼. Bxtrotit (1S39), 10 Ad. 6l £1. 490; Show v. Jifftry (ISSO), 13 Moo. 
P C Cf 43S 

(o) ktUK v. Burrwi (ihlt), 1 C. P. D. 722, 731; JU Bardwick, BoparU 
BMard (1866), 17 Q. B. D. 690, 666. C. A,; Be M^rriU, Bx fori§ 
BeeeiMT (1886), 18 Q. B. D. 222, 232, C. A.; tee, further, title Bnxs or 
Sals, Vol. 111., p. 5. 

(A), Compsro tl^ Moryoaos. Vol. XXI., p. 72. 



ZowTtM T. LawftiuxU TrmriH, ▼. and Miller (1866), 

6 Scots Law Times 436 (gen nice sale in tended: motive security); Caking 
▼. Dapuy (1880). 6 App. Gas. 409. P. C. (pledge voder guise of sale). In 
view of tbe explicit provisions of the Act, oases decided before it. where 



ence of an ulterior object that the transaction should operate so as to give 
aeouritj for a loan is immaterial lu (he two following cases it was held 
(Lord VouKO dissenting) that K*Boi% y. WaBou A Co., svpra. has been 
overridden by the Sale of (}oods Act, 1893 (66 & 67 Viet. e. 71) :Wom« 
d Co.'o Tr%ifo 0 T. AOan (1901), 4 F. (Ct of Sess.) 374; Bsnnatt v, 
Jfofktssoa (1003), 40 Sc. L. B. 421. See generally, tiUet Bmu of Sale, 
Tel. Ill., pp. 1 «( ssg., Mobiwaos, YoL XXL, p. 126; Pawns and 
PleporS, vd. XXII., pp. 234 si ssg. 



(agreement to take 
beer from brewer); Cooper r. JftdUs/fsld Cbol and Bime Co, ^912), 107 
L. T. 46? (laU of coal hy iuBUlments during two years: speotally lew 
.prices to buyer). As to tbe geoenl pzsnciple, see per evriom m Arkonoae 
V<aUy Smekino Co. v. Belden Mining Oo. (1887), 127 United States 
Beports, 379, 387: title CovnAOt, Yol. VII., pp. 494 si sso. Aa the 



bsnotassignAhle (Orevrit v. Marita (1707),: 

A 'Ce.. Hi. y. Aii4in Frym (1909), 26 T. L. B. 
tntgmdkonol Fihrt BpM»U v. Dowton (1901), 84 L. T. 603, H. 
eompm title C^oepe pr AorlON, Yol lY., pp. 368 if ••q*, 402, 40d. 


414 (wsonai isrrio6 

.T. 80 


!! 
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319. The transfet of the property b goods tinder s^ee made m 
foreign conntrieB la in general reguIatM by the lair of the plade.iriiere Btieb 

the goods are sitnate at the time of the sale, the rale being if Q opsni |» 

personal property be disposed of in a manner binding acoordihg'to coniUct^ 
the lex fitu#, that is, the law of the eonntry where it u at the tune^ Um. 
that digpoeition is binding every where (Jt). 

But the construction of a contract of sale, in so far as it 
creates mutual rights in personoTr^ is dctennined by tiie Ux 
contracts, the,t is to say, the law which the parties contemplated 
as governing the contract ; primd facie, this law is the law of 
the place where the contract is made, the Ux loci (iX Qnestions 
as to the admissibility of evidence, or as to the enforceability of 
the contract by action in this country, belong to the Uz/ori, that is, 
the law of the country iu which the action U brought (m)i 

SscT. i.^The Sale of Goode Act, 1898. 

8 cd - 8 kot . 1 .—/« fJtntruL 

220. Tiro law relating to the sale of goods has been codified by Sale ot Oowii 
the Sale of Goods Act, 1803(a), in tliis title frequently referr^ to Act^isvd. 
as ** the Act.’* The Act, which must be conbtnied like any other 
statute (1/), applies to the whole of the United Kingdom, uniform 
rules boing laid down for England and Ireland, hut certain speciai 
rules of Scottish law being ei^er saved or re-enacted as applicable 
to Scotland (cV Speaking broadly, the English law of sale has 
devolopod on linos of its own, while Scottish Jaw has boen founded 
on, and has closely adhered to, the rules of the civil law. Hence, 
apart from mere nomenclature, the divergences between the two 
eystoms. 

221* The Act (a) deals only with those rales of law which ore Belatconof 
peculiar to the law of sale: if the whole law of contract were codified, 
the Act would form merely a chapter in that code; and does 
not, therefore, deal with quostions common to the whole law of 
contract ((f)* If then, for example, any question arises on a contract 
of sale as to what constitutes a vahd offer or acceptance of the 
offer (tO, or whether there has been a sufficient tn t<fm 

(fc) Cammell v. (ISOO), 5 H. Ac N. 7SS, Ez. Ch.; Todd y. Armour 

(1882), 9 B. (Ct. of Sees.) 901; and see title Comfuct or Laws, Vo). VI. 
pp. 213. 214. 

(1) Sec, generally, title Cokfuct or I^ws, Vol. VI., pp. 238 <^1 tcq . 

(f») under the Sole of Goods Act, 1893 (56 it 57 Viet. c. 71). s. 4: 
see title Oourucr or Laws, Vol Vi., pp. 236, 237. As to the laws 
fTOTercuBg tbo aMignment of a contract, eoe iOid., pp. 217, 21$. 

(o) 56 A 57 Vici o. 71. 

(6) As to tbe oozLon of construction of a codifying statate, see Boak of 
Bitgloikd V. Vo^liaw Brcikcn, [1891*1 A. 0. 107 ; approved by the Mvy 
OooncU in BobAson y. Canadian Paci^ BaU. Oo,, [1892] A. C. 481, P, C, i 
and see title Statutes. 

(e) See, s.e.. Sale of Goods Act, 1893 (56 As 67 Viet. o. 71), ss. 4 (4), 11 (2), 

22 (3). 24 (3), 26 (8). 40. 49 (3), 62, 63 (6), 59. 61 (6). and the Soot^ 
defioitions in ibid., s. 62. 

(d) Ibid,, a 61 (2) (see pp. 281,282, posf)* onreesly saving the rale of the 
eonaoo law. The law of bankruptcy, the Bfils of Sale Ada, and Acts 
reUfehu to the sale of goods whioh arc not expressly repealed, e.g., certain 
ptovMODS of the MeitmandJse Harks Acta, ara obo saved (fM.). 

« (e| fiee tHle Coktract, Vol Vil., pp. 346d sef.; aiid,M9o oontiaob for 
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Sau or Goods. 


Bam.i 
Th*8i)» 
orQ««d* 
Act, 1803. 


“Good*” 

daftMdi 


M to the sabjeet-mettar tit the pemnelii; of the pertieeC/), or 
whether the oontrect hAf been Tmlidly reeoinded or performed hy 
Bi^titatiOD rehrmoe most bo made to the general law of 
oontract. So, again, quite apart from contraet, the eeller of goo^ 
mi^ be liable or dcUcto if he sells dangerous goods without fair 
warning to the h^jet(h), or commits any act iofriDging the bu 3 r 6 r's 
right of property in the goods, as by converting them (»)» 

222. The Sale of Goods Act, 1898 (iX relates only to goods as 
thereby defined, and the sale or transfer of other personal chattels 
is left to be regulated by ordinary law (f). 

For this purpose, unless the context or subject-matter otherwise 
requires, ** goods " inolndo all chattels persoi^ other than things 
in action and money (m). The term includes emblements, industzi^ 
growing crops, and things attached to or forming part of the land 
which are agr^ to be severed before sale or under the contract of 
sale (n). 

•ale at auction, see title AnvrroK akd Adctiosibers, VoI. I., pp. 604,606, 
610; FraaUta t. Ltm^d (1847), 4 C. B. $37 (oontraots tor seTera) lotH 
treated as entire). 

{fi See title Cokibaot, Yol. VH., pp. 364 •t B^q. 

(e)«See <W., pp. 4Si ei tee. 

(i) Olark$ T. ond iVaPV Co-eptrolte# ^oeitly, [1903] 1 K. B. 166, 
C. A.; Bloekfr t. TjoUb and Mi. (1912), 106 L. T. 633; loe also 

p. 163. potl; title KtOUOB^ce, Vol. XXI., p. 371, &ote(t). 

<i) ifarMadalt t. Smith (1841), 1 Q. B. 389: loe, generally, title 
Tobt. 

{k) 66 & 67 Vkt. c. 71. 

(1) See, for eaavkple. tbe common law warranty of title whei; a negotiable 
lost^ment payable to bcaror is sold, «.a., tranafened for value by mere 
deiJvrrj (SopAtfW <2 tfont v. BuH d Co. (1884), (*ab. El. 326; }Vfiiiropp 
V. SoUmon (1849). 8 C. B. 346. 373 : Meyor r. BiclUird# (1893), 103 Uoifed 
States Reporta, 386,406). Aa to alien ,iti1>n of personal property generally, 
see title rBRSONSL Fbopbbtt, Vol XXIT., pp. 402 et $oq. 

(ei) Sale ot Gooda Act, 1893 (66 to 57 Vkt. o. 71). s. 62 (1). As to per¬ 
sona) ehattela," see title PKOSOvai. Psopbutt, Vol. XXII., pp. 888 '-390. 
Asto ** choaes'' or ** thiugs in iwtion," aee title CrtOSS9 in Action, Vol. IV., 

S }. 359 et $Bq. Aa to goods constdutiDg an interest m JjUid, sea title Rstx 
aOPBBTT AND CnATTBLS Bbal, Vol. XAlV.,pp. 238, 241 j compare Mar- 
thoB T. Oroon (1876), 1C. P. D. 36 ; Jfoyan t. BueeeU d Sons, [1909] 1 K. B. 
867. An andiTided portion of goods maybe "goods’* for tbe purpose 
of tale (Jforsow ▼. Short (1835), 2 Bing. (k. a) 118 (hslf a horse); ace aleo 
Ooohrous V. Hoorf (1890), 26 Q. B. D. 67, 78, C. A. (same: gift). Money, 
that is to iaT» current money, is necessarily exclnded, because in sale tbe 
goods and the price are contrasted. If*a znon ebonges a sovereign for 
anoriier the oontract is exchange, not sale. But a Jubilee £6 g^d piece, 
bought as a oariositT, may be tMM as goods, and not aa money (Moss v. 
Bancock, [1899] 2 B. 111). As to toe siUe of ships and undivided 
shares in ships, see titfe SnipriKO ant> Navioation. 

(a) Sale of Goods Act, 1893 (56 & 67 Viet. e. 71), a 62 (1). 
As to " emblements.** that ie to say, vegetiJ>le prodneta which see 
the annual result of agricultural labour, sec title Agricultuiub, Vol. I., 
pp. 282« 288. Tbe tern "industrial growing crops" was added when 
toe Bill was extended to Scotland: bat there scorns to be nothing to 
confine the words to Scotiancl, and ^ efleot may be to put all industrial 
scops, such as grass, clover etc., on the same footiog as emblements for ^c 
piffpesM of the Act, and to ovmids auoh eases aa Oraoss r. Wsld (1888), 
6 B* Ad. 106 (dovar not Included in emblemeuti); aee also XfMihufy v. 
OM tti (1827). 4 Bhii. 202 iteaales). 'Fbh eonoloding worda of tna duUd- 
tfen apl^r to give afsosco) rale for dealing with all things attached to (he 
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323* A oontraot of saU of goods is A oontrset wherabr iba seller 
trenefers or agrees to transfer the proper^ in goods to ^Imjrerfor 
a money coneideration called the price (o). It may be between one 
part owner and another (p) and may be abeolnte or conditional (q). 

lafidi other than omblemonte and induetrial growing cnpe, and to get rid 
of labtletiei aa to whetlior they were to be aetfered bj buyce or lefi^* or 
whether they were to get any Deneflt remaimog attached to the laod 
before eoTeraooe. Under the Aot the aole teet appeera to be whether the 
thing attached to the land has b^me by agMueni gooda, by reason of 
the contemplation o! it* eereraace from tiie soil: compare the easei dted 
in titles AoucuLTima, Vol. 1., pp. 293. 394; Landlord arc Teka)it» 
VoL 2VUL* p. 420. The caecc before the Aot arose mainly on the eon* 
itruction of the worda ** goods, waret, and merehaDdiiei ** m tba Statute 
of Frauds (29 Oar. 2, e. 3), a 17. Obviously decUions on these words 
must be applied with caution to the present definition, which relates not 
only to the Sale of Gooda Aot, 1893 (o6 67 Viot. o. 71), t. 4. reproducing 

the Statute of Frauds <29 Car. 2, o. 8), a 17, but to the whole Act. As 
regards growing prcduota of the soil, other than emblements, see title 
AoniCULTvaY, vol. T.. pp. 293. 294: Tsoi v. Autg (1820). 2 Urod. ic Bing. 
99 (growing poles); but compare ifonica v. Bassrll A Soiu, [1909] 
1 K. B. 357 (ilaok attached to land). 

( 0 ) Sale of Goods Act, 1803 (50 4s 57 Viet, a 71), s. HXY; for the 
statutory defiuiCioDs ol **goods" and **property," see p. 112, ents, 
p, ISO, port; .A to continuing offers, sec title CoMtRSCT, Vol. TII., 346. 
The essence of sale is tho transtor of ownenhip from one person to another 
for a price, i.s., in osobange for a prioe as a quid pro ova It is not svary 
payment of money on a t^sfer of property that const itutea a sale. Thus, 
the payment may be the motive of a gift by the peteon transferring ttm 
property (I^saa a. Manifold v. DiomoMd (1825), 4 B 4^ C. 243; Jfotsy v. 
Vonfiey (1837), 3 Bing. (v. c.) 478). Ag^, a tender of money, even In 
punuanco of au awai^, will not traohler the property as on a we, unless 
tbe owner of tlic prope;^ amea to rucrive it aa the price (UunUr v. BW 
(1812), 16 Kast, 100). On tlie other band, a delivery of goods previously 
made for other reneous may be subsequently treated as a sale (Moo v. 

(1848), 6 C. B. 184). BogUsb law always regards the subst^oe and 
not the form of a tranaactioo (i(s IFotsoa, Ex parts O^flcioi Boeoivtr in 
BankrupUg (1800), 25 Q. 11. D. 27, C. A.). A oontraot may be clothed with 
the form of a contrsot of sale, or may contain terms implying that it is a con- 
tract ot sale, but if, on its tniooonstruetion, itapMsn to be some other kind 
of contract, effect will be given to it as soi^, and the provlitions of the Act 
do not apply. Thus, a sellu may, nnJess be is eetoppwl. show that the aale 
was a pretended one, and that no property was inUnded to pass, bat that 
a mere b^ment was in faot intended IDoiooo v. Footor (1868), 2 If. 4e N. 
779 ; approved. Loo v. £<mr<uhirs and yorksktrt Boil. Co, (1871), 6 Ch. 
App. 527, 536); or the alleged buyer ntay ebow Uiat delivery was made to 
him only ns an agent to sell {Miller r. JVsrmaa (1842), 4 Uao. 6t G. 646). 
For the genora) principle, see TFsiaer v. Harris, [1910] 1 K. B. 285, (X A.« 
where goods were sent nominally on sale or return, but the contract on its 
true oonstruction was held to be merely s oontraot ot agency for sale. See, 
forthw, Cobbohl V. CatiUm (1824), 1 Bing. 309 (aale or agency to procure 
goods); Qrisowoed v. Dlano (1861), 11 0. B. 526, 538 (wagv under guise of 
sale): Bo NeriB, Ex paris Whito (1871), 6 Ch. App. 397 (ssleor dsTereddrs 
agency): compare Bo Smith, B* pario BfigiU(1879), 10 Ch. D. 566, C. A. 
(agency); title AO£KOt, Yol. 1., pp. 804 ot ssg.; Bouih Anotralian Inouraneo 
Co, v< BandoU (1869), L. R. 3 r. C. 101; see title BAiunKT, YoL I., 
pp. 524, 525 (tale or oailmMit); IluHon ▼. Lifpori (1883), 8 App. Caa. 309. 
P. C. (sale or guarantee); Xes v. OH fin (186l)» 1 B. A S. 272 (sale or work 
and materiaUT: loaneo ▼. Eardy (18M). Cab. it EL 287 (picture: aale, not 
work); see p. 114, pati; title woes aed Laboue; Bo Waodmard, 
Eb parts Hvqgino (1886), 8 Morr. 75; eee titles Aoeioultube, Yol. !.» 
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274; A5iVAxa, Tol. L; p. $87; BxvKxmcf Am iHiotTjvcr, 

¥81 n.» p. 180 (Mle or MistinoDt); r. (1889)» U A^. 

687. P. 0. (ulo or ftnonwal omogonuftt); McBntin ▼. Ooriloy Brofton. 
[1898] A. 0. 457; MO tUloo Baiuibnt. Yol. I., pp. 564 At mo. ; BiUJ or 
8 al«» Yol ill., p. 12 <ujo cftUed hire): B« ^tc<^ Ex parte Ofietil 
Smmmt %% BonJmiptey (1890). 26 Q. B. D. 27. C. A.; M title BaX8 or 
Bau. YoL III., p. 12 <h^-pnrohaM or bill of eole): Broofct r. £eim$Uinp 
ri908] I K. 3. 88 (8^ or hire porcbM): Be Otevi. 1188911 Q. B. 794. C. A. 
(jremuiosoontrect, with burer's option to bup); briU$\ AutemoMte 

Bffndicaie, Ltd., [1906] I K. B. 425 (i^to A^eotooUed agency); 
Laval^tU T. iicSes <6 Co. J1907). 24 T. L. R. 3 (sale or agency); Ifo^on ▼. 
BusteO ^ Soiu, [1909] 1 K. B. 357 (aale of gooda. or lioenoe to got mineral 
prodocto from land); compare title Mijnu, Mixbbaz4. avd Quaubs, 
Yol. XX., pp. 667. 568. Aa to roortgagea aoe p. 110. ante. Aa to aale 
ooTDparcd and contraated with gifts, aeo Oixhrane r. ifoor# (1890). 25 
Q. B. D. 57. C. A. i title Cim. VoT. XY.. pp. 398. 390. 404; and with 
pledge, see Burdidb t. Beweti (1884), 13 Q. 6. ]>. 159. 175. C. A.; title 
Pawns and Plbdobs, Yol. XX11., pp. 243, 244. 

Jt ia noticeable that no mention ia made in the dednition of any buring 
or agreement to boy on the part of the buyer. An apeexnent to sell uoea 
generally, but not always, connote an agreement to buy. For the buyer 
may have oidy an option to buy (7/elb.v [1895) A. C. 471, 

per Lord HnnscnBlt, L.C.: OramU «Voteoad'Atrtemo5ttee, Ltd. v. Bertfi/ord 
(1909). 25 T. L. R. 622, C. A.). Similarly tho seller may haye only aa 
option to sell {J/ondert v. fFiUiamjt (1849), 4 Exob. 330 : nianthi v. iffuh 
(2886), t M. A W. 545). in aneb caaea an actual aalo arisea when the 
option ie exercised. In neither caao can tbo person haviog a mere option 
be treated aa liable under an agreement to buy or sell, aa tfio oom may bo, 
t.e.. under an ezeentoty contract. It ia aometiinea dj/Hcult to dUtingauh a 
contract of aale from a contract for work and labour, and the dUtinction ia 
important, aa. a.y., under tbo Sale of (looda Act, 1893 (56 A 57 Vtot. o. 71). 
a. 4 (see p. 127. pal}, and under the Factors Act. 1889 (52 A 53 Yict. 
o. 45). A contract of aale ia a contract whose main object ia tbo transfer 
of the property in. and the delireiy of tbo poiaranioii of. a ohatt^, aa a 
chattel, to the buyer (l^e y. oWfin (1851). 1 11. A S. 272; Oiatn v. 
Xofutea SmaU Arms 6te. (1876), 2 App. <^. 632). Where tho main 
object of a contract for work ia not the tranafor of a Mattel 
chattel, the contract is one for work and labour (Oar/ v. Yak* (1856), 1 
H. A N. 73; Orafion y. Armitage (1845), 2 C. B. 336). Thus, whore ihctc U a 
contract to affix a chattel to land or to another rb^tol before tUo property 
paaaea, there is no contract of sale cither of the cbattel or of tho separate 
materials (Clark y. Bwhaer (1843), 11 M. A W. 243; An^ BnpUan 
EangtUion Oo. y. Benate (1875), L. R. fO G. P. 271; Beid v. MaiitetA and 
Qmp, [11>(>4] A. 0. 223); compare title Bailment, VoI. I., pp. 556 Hitg. 
A /orltori, where a contract for work and labour ia not concerned 
with a chattel at all, the fact that it inyolyea tbo traoefer of the property 
in the materials doee not constitute a contract of sale of the materi^a, 
which are merely acecasory to tiie work (Clark y. Uumford (1811), 
3 Camp. 37; Otaflon y. Armitage, repro); see, generally, title work 
AN t> liABOpm For yarioua forma of contract relating to the aale of 
goods, see Encycloiuedia of Forma and Precedents, Yol. XI., pp. 675—609: 
Wxvi.,p. 558. 

ip) Bale of Goods Act, 1393 (56 A 57 Yiet. o. 71). a. 1 (1); Bad y. Bland- 
f^rd (1828), 2 Y. A J. 278 ; Ificol t. Sennaty (1896), 1 Com. Caa. 410, 
Tha ownership of personal property ma^ be indefinit^y subdivided, 
one person may aell to another an undivided moiety of a ohattol (Byhtrg r. 
Hond^oor, [1802] 8 Q. B. 202. C. A.; eee title Personal PBOPkBTT, 
Yol. XXn.. pp. 403, 404); so, too, ownanbip may be split up, as.in the 
case of a pled^ whMO the pledgor retains tne general property, but.,the 
pledgee^ acquires a apecUl property, witii a right at ula in ocoi^ eyenta ; 
810 Stic Pawns anp Pledges, voL XXII.. p. 244. Hence the nooMty 
‘Idr this proritioD in the Act, baying regard to the rule that ewer 
and buyer must be diffMnt pera<His. A partner may 80 ^ to hla 
firm, 6r a fim may sell good# to one oOHa partneia (Be M^Lalnn, JCaporig 
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Ootfptfr <1879), 11 Ql D. 6$, C. A.; m, tiUe, PAftTVSBasSp 

7oL Xa11.«pp. 48, 83). Ab arowalnileTMwi winnt»ayh»»wntfoo<ia> 
far thm it ootUog to boy (3 Bl. Com. 480; 8 »i$9n r, P9gg (1861), 8 H. 8e K. 
396, 298). For oxArople, ot oommoo }$iw there ooild be do oontreot of ei^e 
^tweeo huibaod ead wife, einee in ooDtempiatio& ollew hTubud ead wile 
were bat one poreon; but thie is no lodger the oeee einee the lieified 
Women'e Propei^ Act. 1882 (46 U 46 Viet e. 76); see title Husbakp amv 
WiFB, Vol. XVl., p. 432; ana a nomber ol persons maj mU to tbezdsebrei 
es a company, (or a compaoy is a difTerent person in the eye of the law ; 
floe title C0MrAMi&6, VoL V.. p. 12. Again, it may happen that one penon 
is inrested hr common law or statute with Mwert to eell the ffoods of 
another, aa. for inaianoe. where goods are sold under a distress (see title 
DiBTRKBS. Vol. XL. pp. 160 see.), or excention (see title Szechtiok, 
Vol. XIV.. pp. 66 «f seg.), or by a pledgee (see title Pawns akp Pxsnona, 
Vol. XXII.. p. 244). or a tnutee in bankruptcy (eee title BANKRtricr 
AKD IxsoLVBNCT. VoL 11., pp. U9 •( i*q.). In suoh cases the owner may 
purohaae his own goods, since in (act the bnyer and seller are different 
persons (XOton ▼. Hardwiel (1872). L. R. 7 C. P. 478.478 (bankrupt)). But 
the seller in such eaies cannot as a rule be the purchaser, thoago he is 
eelUng goods in which he has no proprietary right, being debars 
so doing on grounds of public policy, because of his fiduciary poaiHon 
(iWd.; .Voorc. -VeW/c/old <6 Oo. r. Singer Manufeduring Co.. (190^ I 
K. B. 820. C, A.: Pwyoe^d Coffserfeo Co.. Ltd. r. Partridge, Je^ & Co.. 
Zfd., [1012] 2 K. B. 346). 

iq) Sale of Goods Act, 1893 (66 & 57 Vh.t. e. 71), 1 (2). As to eon- 

di^oual soles, see, further, pp. 144,146. post At a contract of sale mcmeo 
a sals aa well as an agroement to sail (see p. U7, posi). the enactment set 
oat in the text means that there may bo a conditional agreement to sell, 
nr a conditional sale. As a contract of sale is a consensual contract, it 
follows that the parties may import into it any sneh conditions as may be 
mntuallT acroed on {WoUev ▼. Montgoinerg (1803), 3 Bast. 686; Oa l cuKa 
tmd Bumok 8(9<m Iffaeigalien Co. t. De MoUoi (1803). 32 L. J. b.) 
322. 328). For example, goods may bo sold on condition that the o^er 
retires certain outstanding socoptances ol the aellera (Bwaop t. Bhuitie 
(1819). 2 B. A Aid. 329, n.). or approves of the quaUty of Ae go^ 
iBumpkneo v. Coruaho (1812), 16 East. 46), or that the buyer (bwg the 
hirer) should pavfor the goods U damaged while m his poMoseion (Bume^ 
V. .Vosk (1838). 1 M. & W.645); so, too, a person may agree to hire goo^ 
on the terms that he shall become owner on full paym^t of the hire iEo 
EcberUon. Ex parie Crowcour (1878), 9 I* p“^{ 

fl893] 2 Q. B. 318. C. A.); compare i/slhy v. Xattkews. C. 471 

(conditional sales option to buy); eeo title BanMNi,^ol. I., p. 664. 
A contract ol sale may, it seems, be dependent on a state of facta wumed 
bv the parties as the baaia of the contract, but not stated in the con¬ 
tent (Brtiwwrmofi v. White (1861). 10 C. B. (». 8.) 844; oompare 
COSTEACT. Vol. Vll.. PP. 433, 621, 523 d ••9 ); a contrwt m^ be 
oonditionai on something within the oontroi of the promisor: thus, 
goods may be oontracted for which ere to be to the sa^faoUon of 
^ buyer {Andrew$ v. Bdfeld (1857), 2 C. B. (k. 6*) Repdie 
V. Fnary 8tr<mehfp Oo. (1901), 17 T. L. B. 266; 

ThomaTkteafMMp Co. (1906), 10 Com- 67, C. 
d Oe. V. Wyndhem md Alb« (1908). Times, let De«inber); and ^ 
gewreUy, Vol VII., pp. 433. 4^ It dop^ds on^ 

ooOTtructiou of the contact whether the promisor has or ha not oonttaoted 
to do uoUiina to hind« the ooourronoe of any event on which performance 
denendi, «•«., his doing so might cause a failure of ooMideration; see a^ 
wSSSt i&fWb T. S£<«<Wir(1836). 3 Aa. & El 8^ E* CL (M 
nronte] 5 SfnaiHa* r. i««tf Jf>»e A<Wur« (18M). 

7T L. B. ew, C. A. (no nbtSnto promii,: mIo of Ouae ); 

ffMlm <8 Oo. T. Wood <ft OO.. (1891) 2 Q. B. 488. C. A. (no 
mnS,: wteofpnioi ia,d« br h»w«w”): J'ofJtw (IMW. 

16 T. L. ». 338. c. A. (prioe oontmgmt on w«it irito • 

BtaUy V. ftwjrt (1868>. 7 H. & K. 753: Ogdont, M v. 

It^ord, (l906)A.C. 189 {nbwJnt*. ooabnoty! nad, for tie 
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and other 0 Mi» m titie Oovtuct^ To). YI!., pp. 430, 313. 
ISm oo&ditioni m a ooatnol of mIo mi^ bo oluatfod fa rtfioat woji. 
Oondltionol ooatroetoof mIo moy bodivi&d into ( 0 ) oontingont ooutrooti, 
ond (b) ooatncte oontolzung reoiproool promUei. In tbo com of • con- 
tiagent oontroot tbo oblintioni of one or Mth of the portieo ore dependent 
oa tbo beppeoing or not tu^penuig of some specified erent, e.^., eontreots 
depttdent on tbe safe orItu of tbe j^oodi. The non-fulfilment of luob 
eonditioM glTee no ^bt of action to tbe other perty, but lucb pertr is 
diMbarnd tnm UabiUtr (Joehsoe ▼. Vnio% ifones feiuraecs <7e. (1374), 
L. K. 10 C. P. 133. per unaMwr.LL. B.. at pp. 144, 143, Ex. Ch.). In tbe 
ease of a oootraot oonsistitii^ x>t reciprocal promisee, where tbe due perform¬ 
ance of bk promise by one party is tlxe ontire eoiihidortiioD for tbo promise 
by tbe other party, perfonneace of tbe first-mentioned promise is a con¬ 
dition precedent i eee role 4 in tbe notes to PordopsT. Ools (1669), 1 Wms. 
Seund., 167) ed., pp. 348, 336. For example, tho obligation of the buver 
to accept and pay for tbe g^s may be dependent on delivery by tbe soller 
on a piraonlar day, or on the sellor alupptog them by a particular ship, or 
the pmonnaoee of some other like term (uroees r. Le^ (1654), 9 Exob. 
706; Esuter r. ir<da (1879). 4 0. P. D. 239, 340, 249, 0. A. (declaration 
of name of Tessel)). again, pre-payment of the price may 

be made a condition of the eelior's obligation to deliver (rule 2 in 
notes to Pofdope v. CcU, supra). Secondly, oonditioni may be divided 
into oonditioQs precedent, concurrent conditions, and conditions sub- 
seauent.. A ooooition precedent, or suspeniuve condition, suspeuds the 
obligations of one party untfl tbe fulOlmont of the oondtCion by tbe o^er 
party, and dischargea tbe first-mentioned party in oaso of non-fulfUmeot, 
as, for example, where there is a sale of go4Mi by description, and goods of 
the description stipulated lot are not soppUed; see sale of Goms Act, 
1893 (36 57 Viet. o. 71), s. 13 ; p. 154. po«f; title Coktract, VoI TII., 

pp. 432 <t see. Coneurreni condiUone are those reciprocal promises which 
must be performed by both parties at tho same time. For example, in a 
contract of sale, delivery and payment, unless otherwise agreed, are con- 
oorrent conditions : aeo Sale of Goods Act, 1693 (56 A 37 Viet. o. 71). 
e. 28 s p. 303, f04i; title Contract, Voh V 11., p. 434. Couditions subso¬ 
il nent, or resolutive oonditioos, are those wbioU provide for tbe dissolution 
of the oootraot on tbe happening of a specified event ; see title Contract, 
Vol. TIL, p. 433 . For example, goods may bo sold by auction with a con¬ 
dition that they may be resold ir not paid for within twenty-fonr hours 
(XiOflioiidv.D(icatt(l847), 9 Q. B. 1030), or may be returned ii not approv^ 
of (flood V. 7attsrs^( 1671), L. B. 7 Etch. 7 : and seen. 376. poll). Again, 
eonditions may be divided into express condiUoua and implied oonditioos t 
in J<m4$ T. Oibbom (1833), 8 Exoh. 920, Pollocz, C.B.,atp. 922. says that 
in oontraoU of sale every reasonable oondition is implied.** but this to rather 
too wide a statement. The law will not make a contract for tbe parries, 
bnt where they have expr e ss e d themsehsa insnifieieDtly or ambiguously it 
wiB endeavour to put a reasonable interpretation on tbe language ; 
ooMare Moytm v. Savey (1861), 6 H. dc N. 263; TAs Moonod (1889), 
14 r. D. 64, 68, C. A. Implied conditions majalM, like erpteis ones, bo 

E reoedeot or subee^iuent; see title Ooktract, Vol. VII., p. 327. Thus. 
>r example, on a sale by saraple there to an implied oondirion precedent 
that the bulk shall conform to the sample {Sale of Goods Aot, 1893(36 A 57 
Viot.c. 71),e. 13(2) (a): pp. 160,161, p^). So, whero perishable goods an 
to be deopat^ed by a osrrier, tbe buyer may, under an Implied condition 
submuent, lojaot tbe goods and revest the property in' the seller if the 
goods ssriva m an unmecehantable condition ; see p. 224. pett So, also* 
' a tba-goods tfe dettrenble by instalmento, and toe fall quantity is not 
made op, tbe bnyer sometimes rsject instalmonti received (Odofitod 
laeurow Oo. 0 /flsw Zmlitnd v. Adstosd# JforitM ImuroM Co, (1886), 
12 App. Cas. 128, P. C.). As to tbe conditions implied by law on the 
pait of tbe teUer, see Sale of Goods Aot. 1893 (36 A 67 Vht 0 . 71), 
is- 10 — 16 : pp, 168 H #€f., port; and aa to nsgarivisg implM eondlrionsby 
fxpMs agreement or ussm. see Sale of Goods Aet, 1898 (66 & 67 W- 
0 * 71)i s. M; p. 279» posf. Expren oondirions may be subdivide Into 
oondriipos hi writing eiad oondirioni not la wiiring. In eonstmotioa oA 
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224. The term ** eontraet of sale " in the Act ineludee, where the 
context admite, both actual aalee and agreemento to aell (r). 

Where under a contract of sale tl^ property in the goods is 
transferred from the seller to the buyer, the oontraet is called a 

sale ’*; but where the transfer of the property in the goods is to 
take place at a future time, or subject to some condition thereafter 
to be fulfilled, the contract is called an ** agreement to tell '* («). 

An agreement to sell becomos a sale when the time elapees, or the 
conditions are fulfilled, subject to which the property in the goods 
is to be transferred (t). 

225. An agreement to sell, or, as it is often called, an 
executory contract of sale, is a contract pure and simple, whereas 
a sale, or, as it is called for distinction, an executed contract 
of sale, is a contract plus a conveyance. Thus, by an agreement 
to sell a mere in p^nc/iam is created, by a sale a jus in rem 

transferred. Where goods have been sold, and the buyer 
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luob conditio at there U uotbioa peculiar to the oonrrset ot sole. For 
oxamplo, shore a cooditioo is expressed in writing, paiol eWdeow of usage 
is oot ^uii^eible to io«tuce it to s mere wsrrsuty (if# SorOi ITMfera 
XMsr Co., Zfd and Oo., flO'iHJ 2 K. 007, C. A.); or to 

extend ite scope t. Zizinia (16^1}, 10 C. B. SOSi • see^ foithar, 

titles Contract, Vol. VII.* pp. 620 #< s^. ,* Etiobkcs, Vol. £111., p. 6CS. 
The Sale of Goods Act, i8»3 (6S 57 Viot. e. 71), eontsini no exprw 

dollnitioo of the term ** oondjHoo,'* but it is d«0ned by implicstion (ibid., 
s. 11) as s tenn a broach of which eotitloe the other party to treat the con* 
tract as repudiated hr the partjcommittms the breach: see Mr FLBtCtfaa 
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(see p. 122, poft), and s sharp distinction u drawn between conditions 
and warrnoties: see Sale of Goods Act, 1892(565; 67 Vkt. c. 71), ss. 11,63; 
pp. 16D, 273, pokt; aud see the diseuBsioiioi ^^wanantj/’ note (d), p. 122, post, 
fpr the diitmetion between coodit ion aUoies aud iuoitgaK<e, see p. 110, an(#. 
(r) l^ale of Good# Act. 1803 (66 5e 67 Vict. o. 71>, s. 02 (1). 
in) Jbid., B. 1 (3), By iWd., s. 62 (1), “sale” molades a borg^ and 
sale as well u a sale and delivery: see p. 121, post, see “ goods denned 
n. 112 , ofl(e, and “property ,”p. 120, poifl. As to “conditions,” sec note (cb 
p. 116, tfrtfe. Tho definition in the text is applioable only where there u 
a ooutract of sale. Theiofoie any transaction whereunder the property 
may pass, although there is originally no mutual agreement binding the 
parties to sell and buy, must be governed by some other provision, or by 
the oommon law. ^ 

(I) Sale of Goods Act, 1893 (56 A 57 Vkt. c. 71), a 1 (4). The rules for 
determining when an agreoinont to sell becomes a sale transferring the pro* 
perty in ^e goods arc contained in ibfd.,w. 16—19; see pp, 167 sf post. 
According Uf the dvil law, wLiich with some statutory modificstionB was 
followed m Scotland before tho Sale o( Goods Act, l893 (56 A 67 Vwt. 
0 . 71) (compare ▼. TTofltfr# <9 Os« (1881), 6 App. Css. 688, 605, 

608), the property in goods sold did not psu to the buyer nntil dsuve^. 
But EngU^ mw has tejeeted the test of ddivery, end has adopted the 
rule that ^e ownership of the goods may be transferred by the oontraet 
itself, H the parties so intend. H the parses expreM their intention oleuty 
no dUBonlty arises; but in many oases the parties either form no InMtioA 
as to the precise time when the property is to pass, or fail to ezoross ^ To 
mset these oases the law has worked out a series of more or lass artucUl 
eanoni, which are new embodied in tbs Sale of Good# Act, 1898 (56 5s 57 
Viet. 0 . 71), a 18. For the history of the Enghah rule, which is •• old m 
the Yea* nooks, see Co^krana v. Jtfoors (1850)7 85 Q* A. 

.(oemp^g ssM and gift). 
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default in paymeoti the seller sue for the contract 
price (a), but where an.agreetaent to bu; is broken^ usually tlie 
sell^e only remedy is an action lor unliquidated damages (v). 
Similarly^ if an agreement to sell be broken by the seller, the 
buyer lus only a pereonal remedy against the seller (w). The 
ModB are the property of tlie seller and be can disi^se o! them. 
They be tL^en in execution for his debts (a), and if he bocomee 
bankrupt they pass to hia trustee in bankruptcy (bX But if there 
has been a sale, and the seller brocks his engagement to deliver the 
goods, the buyer has not only a personal remedy against the 
seller (c), bat also the usual proprietary remedies in respect ol the 
goods themselves, such as the actions for conversion and detinue (d). 
Again, if there be an agreement for sale and the goods perish, the 
loss as a rule falls on the seller, while if there has been a sale the 
loss as a rule falls upon the buyor (e). 


ABcfllftrr 


SuB-SxOT. 

226. Unless the context or subject-matter otherwise requires, the 
following terms and expressions have the meanings hereinafter 
assigned to them(/), uamely:— 

Action ” includes counterclaim and sot-off ( 9 ). 

Buyer " means a person who buys or agrees to buy goods (k). 


44 


44 


(«) See Sale of Goods Act, 1893 (58 it 57 Viet. 0 . 71), s. 40 ; p. 288, 

(e) See Sale of Goods Act, 1803 <58 it 57 Viet. 0 . 71), e. 50 : p. 207, pott ; 
compM Aikint^ v. Bell (182$), 8 B. & C. 277 ; boiweU ▼. KUbom 
(L882). l5Moo. P. C. C. 309. Foranexception, see Sale of Goods Act, 1803 
(68 it 57 Viot. 0. 71), s. 49 (2): see p. 287, fKWt Ai to the mesuiDg of 
nnliquidated damagesj see title Dsacsexs, VoJ. X., pp. 304, 305. 

(«) See Sale of Goods Act. Z893 (58 & 67 Viot. 0 .71), a. 51; p. 268, potL 
la the case of speoiAo or aacertaio^ gooda the buyer may sue for epeciCc 
performance; see Sale ol Goods Act, 1893 (56 it 67 vict. 0 .7) ),a. 52; p. 272, 
poaf. Aa to apocido perform ance general] y. see title Spsci pic PEitFOxusNCX. 

<e) See S^e of GooUa Act. 1693 (68 it 57 Vict. c. 71), a. 20; p. 203, port. 

(M BMd V. ifoeSalA and Gray, [1904] A. C. 223; tJayiMn df San v. 
]f'^s<oci;,[19071 8. C. 938 ; and see title BANKRUrrcr kut* Insolvxmot, 
Vob II., p. 183. 

(e) Sm Bale of Goods Act, 1893 (58 & 57 Viot. 0 . 71), sa. 51, 62: pp. 288, 
37i poat 

(d) As to detinue, aee Jjongton ▼. Uiggint (1659), 4 IT. & N. 402 $ and 
as to ooQTereioD, aee CiWsm v. Viott (1860), 5 H. Sc N. 288 : compare 
fTolUaa v. Foliar (1875), L. 6. 7 H. L. 757: aoe, generally, title Tboveb 
AK i> Dbtdiux. 

(a) Sale of Goods Act, 1893 (68 it 67 Vict. c. 71), a. 20: aee p. 188, port. 

(/) These doflnitiona apply throu^out this title, to far aa Toondod on 
the Sale of Gooda Act, 1893 (58 it 67 Vict. 0 . 71), but they do not apply to 
other Acts, dot to the terme used by the parties in making their oontiaote. 
For exaenpie, a atipulation in a contra^ may he a condition ftlthoagh 
the parties r^er to it as a warranty (fhid., a. I i {1) (b); aee p. 160, poai). 
one oaae the Aot oonstmae a tors used in oontraeis oi sale by proTidiz^ 
that month *’ in a contract of aale meant pnmd/ama a oalenuar month; 
SM Sale of (jooda Act, 1893 (66 67 Viot e, 71), a. 10 (2); p. 163,po<f. For 
the dehsftiou of *'eoDtract of sale,’* aeap. 113, anu. 
o (y) Sale of Goods Act, 1893 (58 it 67 Vict. e. 71). a. 82 (1). The doanition 
2i merely iaoluaiTO. For a lubaUntive definition, aeo title AotioK, VoL T, 
Dp. 2, 8 . As to oountcrolaim and net-off ginieralJy, aee title Skt-opp amd 
CovaTmtcLAiw, pp. 481 at tag., poai. For tbo aouons avaiUble for brea^ 
of aontnot of saie, see pp. 286 af aao., poai. 

(A) Bale ol (ioodi Act, 1883 (58 i 67 Viot c. 71)i I- 83 (1). Buyw p^d 



Part I.—iNTBoWrcwoRy. 119 

** Deliverable state *' need in I'&fereoce to goeda meani such a state %. 

tbat tlie bajer would under the contract be bound to take deUtery Ike Me 
of them (i). of Q e^ 

Delivery" means voluntary tranefer of possession from one let. IMS. 
person to another (it;). 


** Document of title to goodH has the samo meaning as it Ime in 
the Factors Act, 1889(0. 

•eUor must be diflorent penoos, bet in cerUin cases a man may buy his own 
aood9 wheu aaotbor person sells thorn: see note (p). p. 114, anU. The 
aodnitioD does sot apply to cases under the Saleoi Goods Act. 1893 (66 6c 
57 Viot. 0 . 71), s. 18, r. 4» the contest of tbat rule showing that the buyv *' 
there mentioned is only a bailee with an option to purduse; see note (ah 
p. 178, poiU 

(i) Sale of Goods Aftt, 1893 (06 A 67 Viet e. 71), s. 62 (4). 

{k) Ibid., 9. 02 (1). Tlie transfer must bt» volnntarv. If B. steals goods 
from A. there is no delivery from A. to B., though possession is traai' 
ferred. It was uoceesary to do(\oe ** delivery ** for tbo purposes of sale, 
because of the confused use of the term in the decide cases. ^Vhen 
possession is voluntarilv Iransfemd from one person to another there is 
always a delivery, wbion is either at once absolute or, if it be subject to a 
coudiUoo, absolute on the lulfiluient of the condition. A deliveiy 
effectual forono purpost^may be ineffoetual for another purpose, and then it 
is fre<iueDtly said Uiat there has been no delivery : for instance, when tho 
seller of goods dclivors them to a carrier to convey them to the buyer, it is 
in gvDCr^ as effectual as a delivery to tbe buyer uiuuidf for the purpose of 
paMine tho property and riKk (see thtd., s. 18, r. 6; p. 170, poet), and 
jn diHcnarge of the seller's duty to deliver (Sale of Go^s Act, 1693 (66 
U 67 Viot. 0 . 71), a 32 ; soo p. 222. and to divest his lien (Sale of 
Go<»(ls Art, 1H93 (56 & 67 Viet c. 71}, a. 43 (1) (a): see p. 244, p^t), but 
it is iucifeetual for the pitrpose of defeating the seller's right of stoppage 
in frailjiftt. To defeat this there must be a further delivery from tne 
carrier lo the buyer; see Sale of Goods Act, 1893 (56 & 67 viot. o. 71), 
s. 45 (1): p. 248, pr»ri. The Sale of Coodi Act, 1803 (66 A 57 Viot. c. 71), 
makes uo attempt to define "posscMion,'* and the tojin is probably too 
elusive for tho purpose of a statutory definition; soe, however, thciilntnl- 
Dating judgment of Fi.KTrii£R Moultus, L.J., in lord's Tru4tu v. Great 
EegUtm Ratlwiif, [1008] 2K. B. 64. 61, 0. A. As to possession generally, 
ice title Pkfsonal VnopRRTT, Vol. XXU., pp. 391 el se^. / as to possession 
on idivuation, see ibid., pp. 404 si sra.; nod compare Fanm v. Borne (1846), 
16 M. & W. 110 (wsreUouscxnaui}; owanwte^; v. ^oUorH (1830), 9 Ad. it El. 
805 ; as to **symholio" delivery,sco title Gifts. Vol. XV., pp. 432, 433; 
as to possession by bailois and baileus. see title Bailmsnt, Vol. 1., pp.523 
«t Mo.; and by pawuers and pawueos, title Pawms axi> I^edoBS, 
Vol. aXII., pp. 239 et seq. As to fraosfer of ownerahip by debvery of 
bill of lading, sec pp. 184 e( seo., peri; as to transfer of a ship at sea, see 
Atkimcn v. Mating (1788). 2 Term Rep. 462 ; title SurmKO afp Kati* 
OATiOK. As to the effect of the transfer of delivery orders, wairauta etc., 
see pp. 186, 193, 225. post. 

when the buyer takes iiosacssion of goods under a liuenco to seise, the 
transaction oporatca m a aeliTe^ of tbe goods by the s^r. Here delivery 
is effected pursuant to s previouriy given consent, so that the buyer is 
really octiog under Uie seller's aotbority (CoMrers v. Bvettt (1854). 10 
Exoh. 208, 308). It may also be noted that, for oertain pnrnosee, part 
delivery may operate as il it were a delivery of tho whoU ; soo Sale of Goods 
Act, 1893 (56 « 57 Viet. «. 71), ss. 42, 45 (7); pp. 243, 255, pori. _ 

(I) 62 9c 63 Viet e. 46, a. 1 (4): Sale of GocmIs Act, 1893 (66 A 67 Viot. 
e. 71) s. 62(1); seotitlo Aornct, Vol. I., p. 205, note (a). For the purposes 
of the Factors Act, 1839 (52 Ss 63 Vkt. e. 46) (includi^ the provisions of 
tho Sale of Goods Act, 1898 (56 U 67 Viet. e. 71). u. 85. 47, whioh repro* 
duos certain provisions of the Fsetors Act, 1889 (59 St 58 Viot e. 46), 
•g. ^*. 10 ). idl the documents snumcrat 4 <i aio put on the same footiog as 
» bills of lading. But this sxtsoded operatfon is strictly eonffned to the 
purposes of the Factors Act, 1889 (62 St 52 Viet. e. 45) <ses sa. 2,2—10)>^ 
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^ Fault" meana wrongful act or default (m)« 

“ Future goods “ meass gooda to be manufactured or acquired by 
the seller after the making of the contract of sale (n). 

A thing is deemed to be done “in ^d faith*’ when it is in fact 
done honestly»wh^her it be done negligently or not (o). 

A person ts deemed to be “insolTent “ who either has ceased to 
pay his debts in the ordinary course of busineea^ or cannot pay his 
debts as they become due, whether he haa committed an act of 
bankruptcy or not(p). 

“ Plamtifl*' includes a defendant oounterclaimiDg(<}). 

“ Property means the general property in goods, and not merely 
a special property (r). 


that is to say, to dispoaitiona, m oiTeetiogthe title of third persons, of goods 
or doeumeoU by (1) mercantile agents m possession with the consent oJ 
the owner; (2) selim loft in possession after sols ; and (S) buyers, being 
traoilerees of tbe docoineota of title, or being in possession ol tbe goods or 
docuzneuts with tbs seUer'i consent; see Ifwlis v. Aotertson, [1898] A. C. 
die, eao; L<u>%b r. Att^horo^k (1883). 1 B. & B. 831; Cakn v. PoeleeUU 
SriHol CAoanel 8tdam PackU Co,, | ISdOJ 1 Q. B. 843. C. A .; and, generally, 
title Aoxmct. VoI. I., pp. 182, 2U8. As between buyer and seller a ware* 
honse certificate, dock warrant or deliTery order, or aoy similar document, 
does /lot. like a bill of Jadiog. represent tbe goods tbemsolves, and so 
does not por /« transfer posseesion : it operates merely aa an authority to 
reeeire the goods referw to in tbe document; an attommout by the 
person in possession to tbo buyer is ncooesary (Farina t. Ilomo (1848), 
18 U. 8s W. 119, 123 (dock wairant); Ounw t. Bo/rkow, Yauqhan <2 Co. 
(1876), 10 Cb. App. 491 (warehouse certifieato): if*A'woa v. Smith (1849), 
8 H. L. Cas. 309 (delivery order)): and this is tlie rule, for whatever 
purpose a deliTery of the goods has to be proTsd. Kvon in enses 
witnin the Factors Aot, 1889 (62 8r 63 Viet. c. ^). the questioo whether 
any document is a dooument of title will depend upon wnether its nature 
and operation falla within tbe ouncluding words of tho definition; see 
Gnmn r. Bokkav, Vaughan ^ Co., otipra. As fsj the mode of transfer of 
a doonroent of title, seo Factors Act, 1889 (62 fc 63 Viet. e. 45), s. 11; 
see p. 200 , post 8ee, further, aa to the elTect ol bills of lading and other 
doenmenta of title, pp. 186.193.226, poet; title Buipri mo aNi> Xitic^atio.v. 

(si) Sale of Goo^ Act. 1893 (68 & 57 Viet. c. 7i). i. 62 (i). Aa to 
**defanlV' see note (o), p. 190, po^. 

(w) d^e of Goods Aot, 1893 (66 & 57 Viet. c. 71). a. 62 (1) * see i6td.. 
a. 6 (1). As a seller may contiact to sell future goods, so ho may in the 
abss&oe of sgreement to the contrary adTertise duem for side and at any 
prloa, although he may thereby injure the manufacturer, subject to a 
liability for any iranoulent misrepreacotation esusing damage to tbo 
manufacturer or buyer (X/eUo t. WonUg, {1898] 1 Oh. 274, 280). 
definition will doubtless include tbe future product of spocific land and 
Bunilar future products; compare ooto («). p. 121, pogU 
<o) Sale of Goods Act, 1893 (68 U 67 Viet. o. 71), s. 82 (2 ); compare 
Bills of Exebange Aot, 1882 (46 & 48 Vlct. c. 61), s. 00; seo title 
Bills or ExcizANGa»PnoMiSAORT Notks avp Nsgutiahlb l^tsTRvnxTS, 
Yol. !!., p. 660, note (f). 

(p) SaU of Goods Aot, 1893 (56 & 67 Viet. c. 71). s. 62 (3); eeo PoriUr 
w. Ooooago (1836). 2 Cr. H. & R. 017 (general in^ility to pay debts): 
BidAUoombo T. Bend (1836), 4 Ad. U EL 338 (same): Ho Phamia Bwomot 
8tod Oo., St parU Oamjorih TlcmaUto Inn Oo. (1878), 4 Oh. D. 108, C. A. 

S owed InabiUty to pi^) •, iPiron t. Vony (1885), 29 Oh. D. 198 (petition 
liquidation etc.); i. t. SaitUm* Oo, (1883), 10 0. Cas. 404, pir 
Wnus. J., at p. 426. Aa to acU of baocruptoy, see title Babzauttct 
JJI0 IXSOLTSMOT, Vol. IL,pp. 13 Sf 000 . 

U) Bale of Goods Act, JSOl (68 6? Tki. o. 71), a 82 (I}. 

M •< 82 ( 1 ) I MS ** tte pro p oHy, f.a, tbe genor^ pcoperty in, 

Mds dlatiiiguish 


(IJI aea ^ pro p eHy, 


genor^ property in, 


foods dlitiiiguishsd from property, i.o„ msitiy a speol^property, In 
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^‘Qoalitj of goods ** includes their state or eondition (sX 

includes a ba^ain and sale as well as a sale and 

deliTerT(a). 

Seller " means a person who sells or agrees to sell goods (b> 

** Specific goods " means goods identified and agreed upon at the 
time a contract of sale is made(c). 

Buriitk ▼. StiCiU (1884), IS Q. eTd?V soTnfii^ C? A.: 10 App. Csa. 74« 93. 
The general property may be in one person while a epeoial property is In 
anotM, u in cho case of a pledge; see title Pawvs AXn PLi 2 >om 0 , 
Vol. XXII., pp. 236, 230 sf 243 it Again, the general property 
may he traneterred to one person aabieot to a special property in another 
{FrtinkUn v. NeaU (1844), Id M. w. 4S1 (eale by pawner); Jeaiyns ▼. 
Btow% (1840), 14 Q. B. 496 (pledgee of bill of Itdiog} l Doditey t. VaHey 
(1840), 12 Ad. Se EJ. 832 (spe^al property in seller)); compare title PaWKS 
AMD Plbdoes, Vol. XXI!, p. 241. The right of proper^ in go^s may be 
distinct from the right to tbeir preeent poeseMion, at in the ease of a lien; 
see Hu1lin4ry. Plereeee (1878), 3 Q. B. D. 48t, 0. A. (Innkeeper); t. 

K 0 bbl$ (1841), 8 Mao. 4e G. 100 (seller]; and see, generally, titles Imms and 
INMK 2SPER8. Yol XTU., pp. 323 St $ 0 q. ; L!£M, Vol. XIX.. pp. 1 si sag. 
^aio, property in goods may be diyided between differout owners, bat the 
light to poiseeston may he inonoalone(Xybfrf r. fl<mdslflar. [1892] 2 Q. B. 
202. C. A.). As to safe from one part-owner to souther, see p. 113, owls. 

(s) Sale of Goods Act, 1803 (88&07 Vkt. 8. 71). s. 62 (1); sco note (A), 
p. 159, post. * 

(rr) Sale of Goods Act, 1803 (68 Ac C7 Viet c. 71), a. 82 (1). 
Under the rommon law systom of pleading before the Jndicature 
Ads. the claim for goods bargiuned and told and tliat for goods sold 
and dcliyered were regarded aa distinct eausce of ecGon (Forbe* r. Bwiith 
(1863). 11 W. R. 074), bnt connis for goods bargained and sold, and for 
goods sold and delirered, together with any other appropriate money 
oonots, oonid be joined together as of right in the same declaration; 
it is now ordiourily sufficient in any aotion for the price of goods sold to 
show that the property has passed and the price is My^Io. The old common 
law distinolioD. howcTcr, embodm principlfi oi substantiTC law, so that 
a seller cannot even now recover toe price if bo has not dolirered the 
go^s. wboro dciioery was an essential part of the cause of aotion. FrimJ 
foew the delivery of the goods and the payment of the price are floneurrent 
conditions (sue Sole of Goods Act, 1803 (56 & 67 Viet. c. 71), s. 26; 
p. 204, poll), bnt there are many oases where the property bos passed, 
and the price is payable, althoogb the goods have not been delivered, as 
where the price u payable irrespective of delivery (see Sale of Goods Aet. 
1893 (56 as 67 Viet. o. 71), a. 49 (2); p. 267, pori), or delivery has been 
exouBM. In such cases the price conld have boen recoTered on a oonnt 


109 (payment to precede deUvery); Aferonder t. Gardner (1836), 1 Bing. 
(M. C.) 871 (loss of goods at boyer's risk): Scott v. England (1844), 14 L. J. 
(Q. B.) 43 : Forbci T. Smith (1883), 11 W. E. 674 (deUvery no oondition 
precedent to payment); see title AcriOH. Vol. 1., p. 38. 

(5) Sale of Goods Act, 1893 (66 & 67 Viet. c. 71), s. 82 (1). This defini* 
tion follows from the delknitioa of ** oootracf of sale ” riven by sbid, i. 1; 
see p. 113, anU. In other statutes the expreedon **mXer*' must be eon- 
■traed, Utet^y or not, arootdiog to the context and sabjeet-matter: 
a.o., under the Fbarmaey Act, 1868 (31 de 32 Viet. o. 121), the person 
coMoctiu the sale may bo tho seller*’: sos title Mbdicinb Ain> 
PBimirAGT, Vol XX.»pp. 382,383. 

(a) Bale of Goods Act, 1893 (60 Se 67 VIei e. 71), s. 82 (1). Specifio goods 
must be distinguished from nnssoertalned or gsnerio goods, is., goods 
defined only by deeonptien. Under a oontnet lor specific go^ the eoUer 
doee not fnlU nls contrant by delivering any goods other than tboee agreed 
npoD; under a contract for generio jMdM &e seller may deliver eay goods 
Wbioh answer to the dewripti^ Ilie prope i ^ in specifte goods may be 
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** Wsrrant^ " means an .agreement with reference to goods which 
ice the subject of a contort of sate, bnt collateral to the main 
purpose of snob contract, the breach of which gives rise to a olatm 
for dsmagee, but not to a right to reject Uie goods and treat the 
contract as repadiated {ify 


oratnoti 
of Mia. 


Sacr. 8.^Qu(ui-Con tracts of Sale. 

227. In certain transactions, independently of the volition of the 
parties, the law annexes consequences similar to those which result 
from a sale, which presupposes a contract express or implied (e). 
Such transac Lions may be called qtiari^ntracis of sale. 

trsBsferrcd by the oontract itsoU» but no property can be iranifemd so 
long M the goods Are uosscertsin<!d ; soe Sale of Goods Act, 1893 (56 it 57 
Viot. 0 . 71), ss. 16—18: pp. 167. 168, poil. Again, speciAc goods may be 
theaubjeot of aa aoUon for spoeiCe imonna&oe (Sale of Goods Act. 1693 
(56 it 57 Viot. 0 . 71). s. 52 ; see p. 272, poet). 8o where there ii a contract 
for speoiflo goods, and the goods bsTO perished at the date of Ihe contraot, 
or subsequently perish before the risk posses to the )> 07 er. the ooutraet is 
Toid or is aTOioea respectiTelj : see Sale of Goods Act. 1893 (56 5s 67 Viot. 
e. 71), IS. e, 7; pp. 145, 146, po*i. As regards unasoortained goods the 
maxim gsnus mengicani peril would apply. It is conceived that the term 

specific ** iudodec the anosoertaioeo product of what is ipecifle, and is 
oot cendaed to actually exUUog goods, so tbatffoicefl t. Coupland (1876), 

1 Q. B. D. 258, C. A. (future crop of particular laad), is etill law; compare 
note (/), p. 146, po$i. 

(d) Sale of Goods Act. 1893 (56 it 57 Viet. e. 71). s. 62 (1); Chanter 
Y. R^^Hns (1838). 4 M. 5e W. 309. 404; WaUie, Son and WM T. Profl 
and [1911] A. 0. 394. A deSnitiuu of wairaoiy was required, 

bccatwe, before the Act, thn term had no settled nicaulag; compare 
Pariter Y. Pcfmcr (1821). 4 B. A Aid. 387 : Oryvortk y. /lutchinton (1867), 
L. R. 2 Q. B. 417, 451; Behn v. Bumf$e (1RC3). 3 B. A S. 751.755, £x. Ch. 
Much of the ooniusion arose from the ii^t that, where goods haYc boon 
accepted by the buyer, terms which in their origin wore cooditioxu, the 
broaoh of which would entitle the buyer to reject the goods, must be 
treated, for remedial purpoecs. ex poet fade as warranties, for the broach 
of whic^ compensation can only be sought in damages: soe Sale of Goods 
Act, 1893 (56 A 57 Viet. c. 71), ss. 11 (1) (o), 63 (1); pp. 151, 273, peel; 
Qnffoee y. (1854), 9 Kxch. 709, 717 ; soe also Uvie Damsors, VoI. X., 
pp. 336. 337. The Sale of Goods Act, 1693 (66 A 57 Viet. c. 71), through^ 
out contrasts the terms ** condition ** and warranty.*' and fairer 
pTOTides that a stipulatioD may be a condition, though called a warranty 
tn tils contract (told., a. 11 (1) (b); P* 150. povi). Two points are 
noticeable in the dednitioa of a warranty. Firstly, it must bo an agreement, 
a promise that the representation is, or will b^ true (BeAn y. PunKSt, 
ttfpra; Bonteen y. Taulor, Sone d Co. (2). [1893] 2 Q. B. 274, C. A.). Xt 
is therefore diitinguitiiod from mere immaterial represoutationi, not 
int^ided to be promisee ; see p. 149, peil; compare title Misestrxsbk* 
TATiow AKD Fka0d, Yo). XX.. pp. 698 d ooq. Secondly, the agreement 
must be collateral to the main purpm of the contract, such purpose, 
fulfllmant of which is a condition, Mng the transfer of the property in, 
and the poisesBlou of, goods of the description contracted for IWaUU, 
Son and Welle v. Pratt and Uaynee, [1910} 2 K. B. 1003 i rcYeteed, [1011] 
A. C* 394), Tho wananty is coUatival, ooeanM the breach of it, 
the breach of a condition, is not the breach of the whole consideration 
moring from the party bound (t5td.,p<rYAi7QHAK WnxuMS,L.J.^[I910]2 
K. B. atp. 1011). Tbe quostion is one of oonstruction (Sale of Goods Act, 
1883 (56 A 67 Vbt. e. 71), s. 11 (1) (b): see p. 150, poll): see tiw 
dMnotiou bitwasn dependent and indepwdeot agreeoonbi ataM in title 
CoimucT, VoI. YII.. pp. 436, 620,521. For a comparison of warranty 
md giarantce, tee mo (lUARAnrsx, Vbl XV., p. 440, note (o). 

(«) Tbe Sale of Goods Aot, 1898 (» A 67 Tict. o. 71), deals tmly w]th« 
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Tbtis, where in an action for treepaas, conTersion* or detinue the 0^* ^ 

S laintiff recovers the fnJl value of the goods as damagee, and the tiiwii' 
efendant satisfies the jadgment, ibg transM^n operates as a saf e GMfMi 
troiQ the plaintiff to the defendant as from the time or the satiabction ofSUe 
of the jadgment (/). When, however, the jadgment against the i .j~* 
tortfeasor is in aubetance for the price of the goods, the judgment 
transfers the property to the defendant without satisfaction^. 


238. When one person has wrongfully obtained possession TcotwaiTsl 
of, or dealt with, the goods of another, the owner of the goods may 
waive the tort and recover the value of the go^s(&), as on a sale 
by himself to that person (iX 


contracts of sale; see the definiUon io the Sale of Goods Act, 1SS3 
(66 ^ 67 Viot. c. 71), i. 1 (1): p. 113, anU; but by ibid , a. 61 (1), the 
rules of the common iatv are expressly saved. 

(/) Jeak. Fourth (^tory. Case No. 88 (trespass); Cooper ▼. 8 hfph 0 rd 
(IS4S), 3 C. n. 36S (convmioo); Mar$f^ v. PAtUips (1863), 9 L. T. tSO 
(conven^ioTO; PWMiMod v. Uarruen (1871). L. R. 6 C. P. 684, 686 (cod- 
version); 5s ^oarfA (1874), 10 Ch. App. 334 (detinue) ; 5s TTcfe, Ex parU 
T>faks (1877), 6 Ch. D. 660. 871, C. A. (detinne); psrTuxsiCXH, L.X, in 
If tori V. Lcndtyn and Jiorih W$iUm Rfni Co. (1879), 4 £x. D. 188. 199, 
0. A. (couvonion); PhsWs's UcUU and lUttaurani Co. v. Jonci (18^), 18 
Q. B. t>. 469, 468, C. A. (detinue). A recovery in trover of the difference 
between the value of the goods and the amount of a debt which the plaintiff 
owos to the defendant would socro to be equivalent to recovery of full value 
(CAtnsry v. ViaU (i860), 6 Q. & N. 388). Expenses ncccasaiily incurred in 
respoct cf the goods by the defendant may be deducted from the damages 
{Ptruvian Ouana Co. v. Drtyfun ProfAors i Co., (1803] A. C. 166, per Lord 
MacsaCiitfn at pp. 170, n., 174 el $nq,). Zf a bailee of goods brings the 
action and recovers full damages, the rule stated iu the text must also apply, 
for the defendant cannot be subjected to a second action at the suit of the 
owner (Tutwff v. Hardca^tU (1863), li C. B. (N. 8.) 683; v. XeacA 

(1805), 18 0. B. (IT. n.) 479 ; 7A« Wink^Jd, [19021P. 43, C. A.), The rule 
is probably on illustration of the principle obtaining in cases of indemnity 
(Marine Insurance Act, 1006 (6 Rdw. 7, t. 41), s. 79: Cotfelloin v. Pfestou 
(1883), 11 Q. B. D. 380, C. A.; Eankin v. Potter (1873), L. R. 6 B. L. 83. 
per BLAOKauRN, J., aip. 118). 

(p) Bradley and CoA«h Ltd. v. Bameay dr Co. (1912), 106 L. T. 771, 
C. A. As to trespass generally, aeo title Trbm*ass. As to trover gene* 
rally, see title Trovxu akd Detikux. 

(A) Not ncocaaarily any price which may have been put on the goods 
{Niool V. Eennei$ 0 y (1896). 44 W. R. 684). 

(4) flambly v. TroU (1776), Cowp. 371, 376 (trees cut down); explained 
in FoiUr v. Slewari (1814), 3 M. ic. 8. 191; Lee v. ffAors (1833), I 
B. & C. 94 (wrongful appropriation by stranger); BueeeU v. BeU (1842), 10 
M. & W. 340 (sale by bukrupt after act of bankruptcy); Birmingbam and 
^loffordtAirs Gae Co. v. (1871), L. B. 6 Exch. 224 (fraudulent 

abetraction of gsa): Nieoi v. Henneetey, (wrongful sale by Oo-owner s 

rule stated); Mice r. [1900] 1 Q. B. 64, C. A. (wron^ sale by 
aervant): and see title CoKTiucr, Vol. VH.. p. 464. The owner must 
prove his ^e {Lee v. ^Aore, enpra). Where the person having wtongfiA 
pdasesoioD of the goods has bongnt ^em from the owner's mercantile agent, 
the owner's right to recover the price is expieaaly rcaerred by the FMton 
Act, 1889 (62 £ 63 Viet e, 46), a 13 (3). As to woiver of a tort by suing for 
money haa and received, see Btes v. 5eed, eupra; Odixem v. [1918] 
2 K. B. 419 (fraudulent Infant seller); and title Cojitkaot, VoL YU., p. 484. 
Another Ulustration of the principle stated in the text is the oum whore 
a person fraudulently induces a sale to aa Insolvent or infant, and then 
obtains poaseraion of the gooi^ Such a ;eaie is explainable on the prin- 
*elpla tbA the person in ponMeion cannot by hli own wrong act up a sue to 



m 


Sais ov Goods. 


Quit* 

Co&tnoto 

of^ 


)o fenerftt. 


XmMwIci. 


8 o» too, there ms; be a sale b; eetoppeL A person may bo 
o^duct bimaelf as to be pr^uded from denjing t^t he intended 
to be a bayer or a eeUer, as the case may be, though in fact he had 
no such intention (A)* * 


Part II.—Formation of the Contract. 

Sbct. 1 .—Cujtacity of Parfiei. 

929. Capacity to buy and sell is regulated by the general law 
ooncerning capacity to contract, and to transfer and acquire 
property (1), 

230. Where neceesaries are sold and delivered to an infant, or to 
a person who by reason of mental incapacity or drnnkenness is 
incompetent to contract, he must pay a reasonable price therefor (m). 


the iasolvont or Infant, who io thus trcfttod at the fraudulent person*# a^ant 
to (Setwoy t. Fog^ (ISSSb 5 H. & W. Sd, per Pabks, b., at p. M); 
see oMU ana Lovd r. Lm (ISlSb 1 Stark. SO (talr to infant); 77if( v. 
P^rrOU <1810). 8 Taunt. 274; WiUon r. liari (1S17). 7 Taunt SOS: 
AbboUi T. Barrif (ISSO). 2 Brod. 6t Binj;. 360 (sale to insolvent). Where 
the fraud ooasiste in a representation a« to the crodit. abihtv etc. of auotber, 
representatinu in net m in writiog under the Statute of Frauds A mend« 
meut Act. 18SS (0 Geo. 4, o. 14). t. 0; aae v. Ftwiufin (1S37). 

7 Ad. de El. S6. 

(h) Comuk V. Abinqlcn (1850). 4 H. & K. 040 (buyer); ace also 
William49n v. Barton (1862). 7 H. & N. 800 (buyer at auction), where the 
court waa divided; see. gcuerally, iUle EsTuppn, Vol. Xlll.. pp. 870 vl 
leg. II a man acUa goods to one person and the documents of title relating 
to those goods to another, obviously he is liable to both ; see Cwanhtf v. 
Ofeat FoiUm RaQ. Oe. (1SS3), 11 Q. B. D. 770. 0. A. (two delivery orders 
for same goods); Stton v. Lafone (1SS6). 18 Q. B. D. 130 (warrant for 
goods, previously delivered to another, treated se good). Certain eases of 
sale by estoppel may be referred to the rule that a contract of sale may 
be implied mm the conduct of the p.vtica ; teo Hale of Gooda Act, 1803 
f56 de 57 7ict. c. 71), a. 8; p. 126. post. Sec. fgrtber. OUUU v. 0010834). 
2 Cr. 6c M. 530; Utndtr^on <2 Co. v. WUliawui, [1805J 1 Q. B. 521. G. A.; 
FartfnManon BfMert S Co. v. King ± Co., [1902] A. C. 325. 

(1) Sale of Goods Act, J803 (56 6c 57 Vlct. o. 71). s. 2. As to capacity, 
generally, eee title Cownucr, Vol VI!., pp. 841. 342. As to penons 
under disability, see titlce Coraucr. Vol VII.. pp. 341. 342; Eccixsus* 
TiciL Law. Vol XI., pp. 557. 558; Hcbb^vd ahd Wipb. Vol. XVL, 
pp. 359 d $oq., 411 cl fcg. ; iNPANXe amp CmLUBBM. Vol. XVII., pp. 59. 
61, 63 d scg.; Luvatics ahd Psbsoms op Uhsodnp Mind, Vol. aIX.. 
pp. 396 d isg.; as to corporations, see title OoKPonATiONS. Vol VIIZ.. 
pp. 379 d Mg..’ compsiB title Local GovsBHVBirr. Vd. XIX.. pp. 304 d 
iig.; and. as to the distinction between capacity a^ authority, see titles 
AoxHCT. Vol I., pp. 148 d iig.. 160 d Mg.; Bills Of Excuanoe, Pro* 
iiissouT MoTiis Awn Nboottablb iHeTBDiiaNTs. Vol n.» pp. 489 d mo. 

(as) 8^ of Goods Act. 1803 (56 h 67 Viet. e. 71), s. 2 (proviso); Oowm 
V. KiMt [19)2] 2 K. B. 419 (trading contract). As to infanta, see titie 
Ihvamts ahd Cbudrrh. Vol XVII., pp. 67 d Mg.; as to lunatics, see title 
Ltmancs am Pausova or Ghsoohd mind. Vol. XIX., pp. 398, 441. A 
oonteict made by a dronken mao, known to be ^unk. u as a rule void* 
able, but a drunkard is liable when sober for neoeaaaries suppUsd to 
bln when drunk (0m v. Oiboon (184^, 13 M. & W. 623. par Pollock. 
C.B.. nt p. 026); see title 0 >ht&act. Vol. VIL. p. 842. Th 2 obUgi^on 
Co pay for necessaciM iop^ied to an ittoompetent psnon re^y aitoei 
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28L In relation to sales to infante or other iaeompetent 
pereoni/* neeessariee ** means g^a sdtable to condition ol 
fife of the inbnt or other incompetent persont and to hie actoal ofPttMie. 
reqniremenie at the time of the sale and deliver; (fi). nesnmnrsf 

Mere laAohes can never be neceesaries, bat Ituorious artiolee 
of utility may come under the definition of '^neoeBeariea" in the 
special etroumstonees of a particular ca8e(o). The etaodard is 
always relative (p). 


M titlo Infants and CaitPRSN. Vol XVll., p. 67r 

uotc (e). It should be aoiiood that the oblif^tioo is only to pay a 
** roasonablo price**' not neoeMarily the t^oo mentioned in the eontr^ : 
and that the obligation arises on the deuTery ol the necessaries. Thera 
would seem to be» therefore, no obligation on an inlant to accopt gooda* 
being Deccesarics, under an cxecutorr contract. The liability is on rimple 
eontraot only : thut» an infant is not liable on so instrument as suob* given 
to s<>cure the price of neoessariee, but be must pay a reasonable piiM for 
them: sec title iMrAVTa and Childrsn, Vol. Avtl.i p. 09. Aj to eon- 
tracts with infonta other than for nomssries. see thid., pp. S3. S7» 73, 74. 
As to eoutr<icts for necessaries other than go<^s,tcoB(^l« v. Oraif (1918), 
L08 L. 1'. 232. C. A. For a form of contract to supply an Infant with 
necessnnos, aich a guarantee, aee Encyciop^la of Forms and Precede nta, 
VoL VI., p. 550. . 

{s) Sale ot Goods Act. 1803 (5C dt 07 Viet. c. 71), s. 2: as (oiieoeMorics 
generally, see title Infahts ANDCnannsN. Vol. XVI (..pp. 07e(#s9.; com- 
pare If raI flam IfirioH Ouardiam v. PsarsoA (1690), 62 L. T. 038 ^expenses 
iiKurrcd by guardians m looking after a man suffering from dsMCMHa 
tremens, tw being ncces^ry ezpcnsce, can he recoxered from him after- 
watds). K*c qS%o Rf C'Mhboa (na Infant), [19041 2 Ch. 405 (malntenanoe of 
infant pauper); title CvsTOU and Usaoss, Vol. X., p. 278. 

( 0 ) CAffpple V. CooiKT (1844), 13 M. Os W. 262, 258; aeo title iNFANTe 
AND (.'niLDnxv, Vol. aVII., p. 08. The Sale of Goods Act, 1893 (60 ds 57 
Viet. c. 7t), lays down a uniform rule for all iDoompetont persons, but 
the esaea naturally have mainly arisen with rc^rd to infanta. Up to 
the passing of the Act the tendency of the decisiona was to restrict the 
Uability of infants, aud the older cases, in which infants were hdd liable, 
must be tested with reference to the language of the Aot. 

(p) PeUn V. (1640), 0 M. &c W. 42. ^ Pauu. B., at p. 47 

i * Articles fit tu m;unt^ the particular person in the state, station and 
egroo in life in wbicb he is ’*). The following ha\*e been bold to be neoes- 
aaricA. namely, silk dresses ordered by infant in her mother's presence 
{Dalton V. Oib (1839), 6 Bing. (N. c.) 198); great-coat for attorney's 
articled clerk (^rayiAM v. .Eofoa (1839), 5 Biu. (n. 0.) 231); horse 
supplied to infant under medical direction {nart t. Profsr (1837), 
1 Jur. 623}: harness aud horse clothing sold to infant manager of a farm 
(RiU V. Af5<m (1876), 34 L. T. 126); necessaries for family of married 
infant (Turner v. Truhv (1719), 1 8tra. 168); see also Chappls v. Oocptr, 
$upra (funeral for husband of infant widow); and the cases oited in 
title INP4NT8 AND ChtiLDBXN, Vol. XVIL, p. 68. note (4). The following 
have been held not to be neceasaries. namely, olothet for infant already 
aufficienUy supplied {Sttod/mon v. Rone (1842), Car. 6e M. 428 (naval 
ofAcor) I and see tbe oases eited in title Infants and CBTtj>nKN, VoL 
XVll, p 67. noie (p)); htmter worth £150 supplied to infant member 
of huntiSMnr v. Gcrdoa(l870), 9 1. E. 0. L. 470): bettinf books (Jsnwsr 
T Woiker (1808), 10 L. T. 398); silver^blet to give to fnend, and other 
ieweilerr (5y^ v. IFcmbioslI (1808), L. R. 4 Ejcb. 32, Ex. C3i.); goods 
npnUM to infant to trade with [WkywUl v. Chamnica (173^, 2 Btra. 
1083): enriosInqnontitMs(fffocib v, 1Vilscw(191d). 20T.L.E. 36s (infant's 
egnltaW liability for frandnlent representation of full age); and see tho 
oases oit^ in title Infants and CHaonnK, Vol. XVIUp. 08 . note (/)l 
but oompare TvherviOe v. Whdkkouee (1883b 1C, 4c P* 94). 
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232* Subject to the proviaione of the Sale of Goods Act» 1898 
unj other statutorj proviflious (r\ a contract of sale may be made 
in writ^, either with or withont seal, or by word of mouth, or partly 
in writmg and partly by word of mouth ($), or may be implied from 
the conduct of the parties (()• 


iq) 66 ec 67 Viet. e. 71, t. 4 : see p. 127, pM/. 
(f) As to contracts not to be performed witl 


As to contracts not to be performed within a year, see title Cok* 
Tol. Vir.. DD. 866. 366: as to the sale of horses in fsin and 


TEACr, Tol. Tir., pp. 866, 366; as to the sale of horses in fairs and 
markets, see title Mauxts avd FAims, Tol XX., p. 64 ; as to the sale 
of senlpture with oopyriaht, see title CoFTi^ojiT avd LtTKBAar Pbopsbtt, 
Tol. ViII., p. 207; as to the tale of BriUah ships and shares therein, see title 
SsiPrixo AND Katioatiok; and as to the sale of spooihe goods, see 
pp. 174—176, port. The law affectiog corporations is exprsesly exo^ted 
hom tbo operation of the Sale of Goods Aot, 1S93 (66 A 57 Viot. o. 71), 
8. 8 {^td.); see titles Cokfanirs, To). V., pp. 200 et <eo.; Oorpokatioks, 
Tol. Till., pp. 380 «l 

(i) F.o., a written offer to eeU goods mar be Terbally accepted, or a 
Tsrbal oner may be accepted in writing; see ▼. BymiU (1883), 10 

Q. B. D. 178,188. So, ^ain, goods may be ordered by letter ana snpplied 
without farther commuoioation (Taylor r. «7 om# (1876), 1 0. P. D. 87); or 
goods may bo ordered by letter with subsequent yerbal altoratioxis, and 
supplied aecordioriy {HooHy v, Jf^Zatae (1834), 10 Bing. 482): and see 
title Contract, Tol. Til., p. 627. Writing'' prirSd {aoie includes 
** printing, lithography, photography, and other modm of rupresoutiug or 
reprodnemg words in a visible form ** (Interpretation Aot, 1B89 (62 A 63 
Tict. c. 63). a 20); eee title Statutes. 

(f) Sale of Goods Act, 1893 (56 A 67 Tict. e. 71), s. 8 ; see " contract of 
sale," defined p. 113v anU. A oontraet of sale may be implied from 
eonduot (1) aa an ioferenoe of fact, that is to say, when the parties really 
intend a sale, but do not express it in words, as, for example, when a man 
takes up an article in a shop and pays for it, or othorwiso appropriates 
it with the consent of the owner; or where an unsigned contract U actod 
on by the parties according to its terms (Vroqdm v. iVetropoliton Bail. Co. 
(1877), 2 App. Cas. 666): m such cases there ia in fact ** on underatanding 
between the partis#,’* which mar N> oalJed an implied contract (Balcir 
T. ScotHsh Imperial Jneurance Co. (1686). 34 Cli. D. 234, C. A., per 
Bowek, L.J., at p. 240); see title Contract, Vol. TIL, pp. 334.463 «e too.; 
or (2) as an inference of law ; ** In such a case the law does not reqt^ 
an actual agreement, hut implies, a contract from the circumatanoee} in 
fact, the law itself makes the contract" (Oore r. (Tttoon (1845), 13 M. A W. 
626, PFT Poxxocx, C.B., at p. 626; and see Buneeff r. Tortk Eaeiem Bail. 
Go. (1863). 14 C. B. (R. 8.) 641 (contract implied against express inten¬ 
tion) ); see title Cuntract, Tol TIL, p. 334. As to the case of s party 
so conducting himself as to be precluded from denying that he inten£>d to 
be a buyer or seller, m the oase may be, see p. 124, anU. Again, a new 
contract may be implied by law from acts done in part performance of a 
contract of lale^ as, for example, where the buyer retaans part of the goods 
deliver^ (Hori r. MHU (1846), 16 H. AW. 86; BariMomev y. Marlnciei 
(1863), 16 C. B. (R. A.) 711 (repndiation of a oontraet by buyer); Osmi- 
doio T. IfstitoraA (1829)» 9 B. A 0. 886; Mooor v, (1826), 3 Bing. 286 
(contract not p^ormable within a jenr); Sale of (joo^ Act, 1888 
(66 A 67 Tict. e. 71), s. 30 (1); see p. 222. potf). or has consumed the 
goods before a valuation of the price (Saleof Goode Aot, 1893 (66 A67 Ttot 
c. 71), s. 9; see p. 148, poei). For gvoM oontraots, see p. 122, onto ,* es 
to implied contracts generally, tee title Covtuact, Tol. Til., pp. 834, 
468 Mf. For rerious forma of oontraet for the eale of goods. 
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Sub-Skot. 2.^(MAdiom. 

233i A contract of sale redocod into writing mast be coostraed 
and given effect to like any other written* contract (»)• 

In both written and veihai contracts anj right, dat^, or liability 
which would arise under a contract of sale by implication of law 
may be ne^tived or varied by express agreemont, or by the coarse 
of dealing between the parties, or by usage, if the usage be such as 
to bind both parties to the contract(r). 


taw.a 

renuK' 

liMtftllC 

Contract 

loUrprvted 
Uk« other 
ooEitnc^ 


Bbct. 8 .—Contracti for XIO or 

6T7B-Scct. l.—7fi Ocutnt, 

234. A contract for the sale^to) of any goods (z) of the value of ButntOT 
f 10 or upwards is not enforceable by action (y) unless the buyer 
accepts (a) part of the goods so sold and actually receives the 
name, or gives something in earnest (b) to bind the contract, or in 
part payment (b); or unless some note or memorandnm in writing 
of tba contract is made and signed (r) by the party to be charged 
or his agent (d) in that behalf (c). 


(«) CodfiinfftoH y.PaJedogo (ISC?), L. R. 2 Exch. J9S. 200: coxipsre 
Uonfk r. it/ttUm* (18S1), 7 Q. B. 1>. 02, m, 0. A. TIm ordiusiy rulfw 
aUo with roftftrd to tlio admK^biUty ul oral evideuoe apply; mo titles 
Conteact, Vol. Vi I., pp. 600 toy.; Dkeoa avd Otitee iNSTauifEBTS, 
Vnl. X., pp 433 H ; KyTDBXCE, Vol. XlIL.pp 5Cd sf «eg. An InToioe 

not per ee a writtt'O contract: it is only evidence of a contract, and 
may be ooDtradiot«^ aooording to the fact {JloUiitui v. XUioR (ISM), 6 
II. & N. 117). 

(9) Sale of Goode Act, 1893 (341 & 67 Viet. c. 71), a 63 ; mo p. 279, 
See oho titles Costok ako Usages, Vol. Z., pp. 200 et sso. ,* 
AND OtUER iKcmviTCKTA, Vol. X., p. 442, commoiitiiig on ihn 
maziius sxprrrtHm /ocU cerrare iarituin and fxprm$io uniu$ e$t extiuna 
fiitffws. 

tw] See p. 113, onir. Vor the distinction between contracts of sale and 
contracts for work and labour, lee note (o), p. 113, oiUs ,* title WoBC ahd 
Labour. 

(a) See p. 112. ant^. 

(ff) See p. 118, ante. ** Acttcai** also includes proceedings under an 
arbitration {Re Cox, MeEum A* Co. ondUoore, xarr ^ Co. (1907), 96 
L. T. 719, 0. A.). For the effect of the words is not enforeeable,'* see 
p. 143, poei 

(n) 2^ pp 129 fi ieq., po$k 

(b) See p. 133, post. 

(c) As to signature, see title Covteacx, VoL Vll., pp. 375 et$oq. As to 
wri^g, see note («), p. 126, ante. The contract most be cempLeto at the 
time ws memorandum is made (iTvaday t. Aoprtf (1880), 13 Cb. D. 866). 

(d) See p. 137, post 

(s) Bale of Goods Act, 1893 (56 6 e 67 Yioi. o. 71), s. 4 (1). The 
awmilation of the language of ibid, to that of the Statute of Frauds 

! 29 Car. 2, o. 3), s. 4, makes it clear that the rale is part of the Ua foH 
Imouz V. Broom (1862), 12 C. B. 801). The defence that these prarisLons 
have not been complied with must be specially pleaded, both in the High 
iymt and eounty court (Bndkm t. itraiwow, f1898] 2 Q. B. 219). As m 
second aeiions on the oontract after waiver of the defeooe in the first, see 
HvMhrtM V. 27«i»phmi,(1910] 2 K. B. 631, C. A., under the Siatuto of 
Frau& <29 Car. 2, o. 3), a 4. As to the variatbn of an enforceable eon- 
tsaot by the addition or substitution of new tensA sec titie Comuor, 
Vol. ViL, pp. 373, 422, 424 ; and. as to ill express or implied resoissiom 
49efttd.. pp> 373, 422, 423. 




188 


Bm.t. 

tetTMla 

k^or 

U»wu8g. 


OooiiBcta 

Isohided. 


Proniae 
to ro^ll 


RffMl of 
Antsleof 
PlMdit i. 4. 


Salb or GooDe« 

These prorisioDs applj to ever; such eootracft Dotwithstonding 
that the goods may be iatended to be delivered at some future 
time, or may not at tlra time of sQch contract be aoinally made, 
prooor^, or provided, or fit or ready for delivery (/); or that some 
act may be requisite for the makmg or completing thereof, or 
rendering them fit or ready for delivery (^). 

235. A contract of sale witiiin the meaning of the aforesaid 
provbions includes 

(1) an entire contract lor the sale of goods, and for other 
objeets, where the goods are of the value of i^lO or upwards (i ); 

(8) an entire contract for the sale of goods of onascertained 
value at the date of the contract, which are afterwards ascertained 
to be of the value of £10 or upwards (k) ; 

(8) an entire contract for the sale of a quantity of Mods, 
wbe^er all are in eiistenee or not, each being under the vctine of 
£10, but collectively of the value of £10 or upwards (f). 

A promise by the buyer to resell the goods to the seller, forming 
part of an entire and enforceable contract for the sale of the goods 
to the buyer, is not a contract which requires any further formalitleB 
for its enforcement(m). 

336. A contract of sale complying with the above requirements 
must, if it constitutes an agreement which le not to be performed 
within the space of one year from the making thereof (n), or forms 
part of an entire contract, the consideration for which is an interest 
m or concerning land (o), also comply with the Btatute of Frauds (p). 


(f) 2 , 0 ., ** future goods**; see p. 120. anfe. 

(g) Sale of Goods Act, 1803 (5S & 67 Viet. o. 71), s. 4 (2), rc onaoting the 
Statote of Frauds AmendmoDt Act, 1828 (0 Geo. 4, o. 14). s. 7, repealed by 
the 8sle of Goods Act, 1893 (66 6e 67 Viet e. 71). 

(6) These propoeitioas are substantudly tssen from an artklo by 
Stsfeeh, J., and Professor Pollock in the Law Quarterly Review, Vol. 1., 

p. 11. 

(4) AsUy V. Cssery (1816), 4 H. & S. 2C2 (price to indudo carriage): 
Harmon t. Rmm (1866). 18 C. B 687 (sale and agislmoDt of hor»e for lump 
sum): B 0 ad r, Boldrsv (1837), 6 Ad. 6 b Kl. 460 (^ntract for sale and pay¬ 
ment of previous debt). 

(Ir) WatU V. Friend (1830), 10 B. 6b C. 446 (asla of pmduoe of ungrowD 
crop). 

(t) BoUsy V. Porl'cr (1823), 3 B. 6r 0. 37 (several articles bought at shop) : 
BUioU ▼. Taonias (1838). 3 M. 6 b W. 170 (dUTerent kinds of steti); £««▼. 
Ba$t 0 m CswaftM BoU. Co. (1843), 18 H. 6b W. 33 (extsting and future goods); 

WUik^ (186$), 140. B. 196 (purchases at separate places^Mted 
as one): compare Pr^cs v. Lea (1623), 1 B. 66 C. 166 (where the contract 
was leverahle). 

(«) WiUiame v. Bwgese (1839), 10 Ad. 6b Kl. 499, aistinguishinff W<au 
V. Ffiandf rapro. ^ 

(a) P re rt a f HimM Ob-. /At v. Oardm^, Ud., [1911] 1 K. B.486, C. A. \ 
Maw T, Pyaa (1826), 3 Bing. 286; BoydsU v. iirummoad (1809), 11 East, 
148 (both oaaca of books poblisbed in parts); 2U PoiUrtfuinea F«s) Co., 
Sx porU AotWMfi (1868), 8 Jor. (9. 8.) 7b6, C. A. (supply of coal) i IomMo 
V, aiOw <9 Co. (1907), 24 T. L. R. 2; and see title Cojmuor, Vol VII., 

(#) Folmoea (BaH) v. Fhosiat (1832), 1 Cr. Sb M. 89 (lease with oiops) / 


ip) For note (f), see p. 129. 
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Pabt II.-^FoaifATioir or th* Cokteact. 

287* Ad acceptoucd znAj precede, be* oontemporaneoos with or 
Bobsequeat to an actual receipt ( 9 ). 

The question whether there has been on acceptance or an actoal 
receipt is one of !act(r). The question whether evidence ol accept* 
once or actual receipt exists is one ol law ( 1 ). 

238. Acceptance and actual receipt of a sample ot the g^ois is 
an Acceptance and actual receipt of part of the goods, if the sample 
is taken os part 0 ! the bulk» but not otherwise (t). # 

Scrs«SecT 2,—Acctj4cHu. 


iaoTvf. 



AcceptA&ce 
aiid receipt. 


Accepunee 

Uld ICtDftl 

receipt of 
lemple. 


289. There is an acceptance («) of goods, where the buyer does 
any aot(v) in relation to the goods which recognises a pre-existing ( 10 ) 
contract of sale, whether there be an acceptance 10 performance 
of the contract or not (x). 

It is thcreforo not necebsary that the act doue by the buyer 
should amount to an admission of any particular terms 0 ! the 


Defl&itloa 
and icopeof 
aocepunce. 


flarvey r. (1 S36)» 6 Ad. Sc E). 61 (lease and sale of straw): 

7 . iVaUnc^ (IS37), 7 Ad. Sc El. 40; Vaughan t. Hancock (1846). 3 C. B. 
706: ITsUy v. I(IS02). 12 C. B. 283 (t^aso with hiniilure); iToeayas 
V. Skerran (1877), 11 1. R. C. L. L46 (aalo of buiJdioe materials od surrender 
of IcAse) ; compare Matffield 7 . Wadelcy (1824), 3^. <k 0. 357. wherS the 
coDtraota wore uelil (hiTTLEUALS, J., dissontiog) (o be so7<trable. 

( p) 20 Car. 2, c. 3 ; see title Contract, Vol. Vll., p. 361. 

(q) Cucaek v. Hohimoa (1861), 1 B. 4; S. 200. 

(r) Edan v. Diulfitld (1841), I Q. B. 3U2. per Dxkkam, C.J.; BusAel v. 
Wk<eUr ( IM44), 10 g. n. 442 ; Cooper v. BiU (1863), 3 H. A C. 722. 

(s) Poffey. Morgan (1865), 15 Q. B. 1>. 228, G. A.; J64oa <0 Co. 7. 
iToUey, [1805] 3 g. B. 07, C. A. (acueptanco); Caetle v. Stoordcr (1861), 6 
II. An. 828, Ex. Ch. (actual receipt). 

(t) Taircr v. Weet (1810), Holt (V. r.), 178; KliniU r. 6urrp (1805), 
5 Esp. 207 ; Hinde v. WkiUkouee (1606). 7 East, 558; Gardner r. OrotU 
(1867), 2 C. B. (N. 6.) 340 (ASinple part of bulk); Coopfrv. Eteton (1706), 
7 Term Uop. 14; dtmomlf ▼. FMAer(18d7), cited in Oardner t. Orovi, 
iuprn (sumplo oot part of bulk). 

( 11 ) I.C., within the meaning of the Sale of Goods Act, 1893(56 A 57 
Viet. c. 71), 8. 4; tills qualifMation is necessary, as acceptance in perform¬ 
ance under ibid., a. 36, is distinguishable: see p. 2$U, potd. 

(v) IntlroatioD in words of an acceptance, without any act, would seem 
to be inoffectual under the Salo of Goods Aot, 1803 (56 A 57 Viet. c. 71), 
B. 4, thouglk it is otherwise under tbid., s. 35 (d&5off <9 Co. 7 . IFohey, 
tupra, per Ricnv. L.J., at p. 103). 

(w) Cwnck V. Rchincon, supra, where it was held that an agreement to 
buT speciAc goods was at the same fiwo an acceptance, would seem to be 
no longer authoritatiTe on this point; see Sale of Goods Act, 1893 (50 A 57 
Viet. Q. 71), s. 4(.3), 

(a) I6fd.; A56ott <0 Co. v. Woisey, tupra. Up to the time of the deeision 
in Kibble v. Cough (1678), 38 L. T. 204, C. A., at any rate in the earlier 
4;aAes, an accopronoe was considered to be aoceptauce of the goods, 
although such acceptance might be revoked (Jfortoa v. Ti6bett (1850). 15 
Q. B. 428). A rejection of the goods was therefore material to show that 
Uioro was no aooeptanoe. This Tiew preTailed evoo os late as Taylor t, 
SmilA, [1803] 2 Q. B. 65, C. A. lniCi551a v. Cough, sujmh it was 6nt 
decid^ that a rejcctiou of the goods was not inoonsisteni with other acts 
by the buyer in admission of the oontraot, constituting an acceptance 
under tho Statute of Frauds (89 Car. 3, 0 .3), a. 17. iCibtls v. Cough, supra, 
was followed by Pegs 7 . Morgan, suprtK both cases defining .icceptance in 
terms now adojAed by tho Act. Unaj ot the oases before AibbUv. Cough, 
supra, mar therefore be considered as obeoleto (aee the in^aenU in 
Abbott it Co. 7 . JPotssy, oMpra), aisd the antiioTity of othen ia ooubtfuJ. 

H 4 L.—XXV. f 
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8ali 0? Goods. 


Bmt. & eootrftct^ or of their ine performance b; the seller (a). According!v, 

g )ntmts an act done by ^ay of» or eccompanying, a rejection of the goods 
r ^10 sr may amount to an acceptance (6). 

Upward!, ^ fay way of acceptance may be ineffectnal if it be 

done against the consent of the seller {c\ 


ParticnlAr 

iAfttaagoi, 


840. In particular an acceptance takee place (^1)— 

(1) where the buyer examinee the go^s, or takes a sample 


(a) See the definition of aooeptanoe, p. \t9, anU; Tomkintcn v. 
StaiaU <1806). 17 (X B. 697. 

(h) Ae l>oing an act done " in nJalion to the goodi wliicb recognises a 
prS'exUting contriict of sale*’ (Sale of Goods Act, 1603 (56 6c 67 Viot. 
a 71). s. 4(8)). 

(e) Tttylcr v. WakefitJd (1856), 6 £. 6c B. 766 ; 8 miih v. IfiuUon (1865), 
6 B. 6c S. 431: CfMtg ▼. IKodvicoHA (1806), 0 East, 602 (Statute of Frauds 
(£0 Car. 8, c. 3), s. 4). It luM been so decided with regard to payment 
(i>oruT. PfrcQips. If ills d Co. (1907), 94 T. L. R. 4). and the ennot of 
acceptance U the same; compare, however, Taylor ▼. Ouot A'orfem Tfotfwoy, 
[1901] 1 K. B. 774, per Bioium, J.. at p. 779, where tlic learned judge says 
o5ifor that the verbu contract is under the Act perfectly good, whence it 
should follow that the buyer has a right to accept. 

(dj The following oases were decided before the Aot, their authority now 
being dependout upon whether the conduct of the buyer amounted to on 
act ‘'Id relation to the goods which recoguisoi a pre*exj«ting contract of 
tale." The esses in which it was held that un acceptance did not exist may 
not be now autboritativo; those io which an acoeptsnee was estahlishod 
probably are t—Acceptance: CAnplm v. Regent (1800), 1 East, 192 
(reeale); Bind$ r. tFatUhoass (1606), 7 EiMt, 668 (retoiDor of sample as 

S art of bulk); f/ofsmsn ▼. ^sbaoii (1832), 1 Mood. 6s R. 106 (dolny in rojec- 
00 of goods); hain<$ ▼. Jevofu (1836), 7 G. 6^ P. 288 (buyer's dcciarations 
as owner); Bill v. Banteni (1841), 9 M. 6( W. 36 (directiou by buyer oa to 
marking of goods evidence of occoptaooe); ilusAaf v. WhtoUr (1844), 15 
Q. B. 442 (silence by buyer for seven months after afrivoi, ihtsu rojection); 
Petrina v. Boms (1846), 16 M. 6c W. 119 (long retainer of delivery warrant); 
Bsaueione v. i?r«iig«ri<]647), 6 C. B. 301 (user and other acts of owiicrsliip); 
•ee also ITrtgAi v. PvrrituI (1839), 3 Jur. 1145; SunndefM v. Topp (1849). 
4 Exeb. 390 (selection of goods by buyer oonplcd with subsequeut exfri>w 
approval); Morion v. TlbMf (1860). 15 Q. B. 428 (naalo by buyer bofor<* 
receipt of goods); v.ito6«rfi(]860), lOL. J.(i:x.) 4t0 (receipt of part 

and retenbon without objection); Oardnor v. Oroui (1867), 2 U. B. (N. a.) 
840 (samples asked for and taken as part of bulk); C'srWs v. AmfersondSGO), 
3 £. 6t £. 592. Ex. Oh. (long detention of bill of Jading); b'imfnosdr v. 
Bttmbls (1862), 13 0. B. (if. s.) 258 (weighing bulk and comparing samples 
after side); Avrtfcoto ▼. Oodsis (1866), 3 H. 6( C. 717 (packing and part 
removal after sale); Mor^hAa v. Orson (1876), l C. P. D. 36 (buyer fefiing 
timber sold and reselling part). No acceptance: Tfowe v. Palmer (1620), 
3 B. 6e Aid. 321 (goods set aside by seller at buyer's request: no examina* 
bon by buyer); rhiUips v. ButoOi (1824). 2 B. 6( C. 511 (temporary receipt 
of goods sold at auction : prompt retarn) ; M^tberiey v. Sheppard (1833), 
10 Bing. 99 (work done by bnyer on unfinisbed chattel); Norman v. 
PAsOips (1846), 14 H. 6& W. 277 (rejeotlon on arrival: retention of invoice 
for a month); followed in Uopton v. Jf^CortAy (1682). 10 L. It. Ir. 260; 
compare Buikef v. TPAsrisr, supra ; Jfsredtfh v. Msigk (1853). 2 £ 6e B. 



snjwo (samples not part of bulk asked for after sale, and prices written on 
UM); see also Ooopor t. BUion (1796), 7 Term Bep. U; Bamstt v. 
ParUp (1804), 11 L. T. 107 (objection by buyer on delivery: rejection 
ihortJy after); 8m4A r. Hudson (1666), 6 B. & S. 431 (no examination by 
buy« on delivery, or other aet); Bfeaord v. Moors (1878), 38 L. T. 841, 
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thereof, in circumetancea showing that he is doing so in order to 
Bee whether the goods are in accordance with a contract of sale to 
him (e); 

(2) where he marks the goods as being goods to be deliTered 
under a contract of sale(/); 

(d) whore he resells, or attempts to resell, the goods, or does any 
other act in relation to them which amounts to an acceptance 
thereof in performance of the contract (^); 

(4) where, the goods being at the time of the contract in the 
buyer's possession as the seller's bailee, the buyer acts in relation 
thereto in a manner inconKistent with the continuance of his former 
possession as a bailee, so as to show that be has taken to the goods 
as an owner thereof (A). 

241. Ad act done by the buyer in relation to the goods may, 
where it is ambiguous, 1)6 explained by a contemporaneoos doclara' 
tion on his part, and by the surrounding circumstances, so as to 
show that the act docs or does not amount to the recognition of a 
pre^eiisting contract of sale (0; but if the act in iteelf amouuts to 
such a recognition, its eiTect as an acceptance is not nullified by a 
statement hy the buyer that he rejects the goods {k), 

242. The seller is not the buyer's agent to accept the goods (f)* 


0. A. (sample: esanuoation aod rejM^tion); eoDipare Pog* ▼. Morgen, 
(1886), 1C Q. B. X>. 228, C. A.; T. M^Carthv (1882), 10 L. K. It. 

208 (proo*i»t rejection on arrival); Tayl&r t. gmilA, 0883] 2 Q. B 85, C. A. 
(mora Surrey of ffoodi coupled wUh rejoction): aeo on tbia case, Teylor 
Y. Grtiti Eoolfrn kailway, [1001] 1 K. B. 774, prr Bioiuif, J., at p. 776. 

(a) KihhU ▼. (1878), 38 L. T. 204, C. A.: Pag9 ▼. Morgen, cvpra; 

AhhoU cD Go. T. TreUrjr. [1885] 2 Q. B. 07, C. A. Kent v. //iMiltfifon 
(1802), 3 Boa. 5c P. 233; Ifnnt V. Beekt (1853), 8 Ereb. 314; SioMol- 
ion T. Dower (1868), 1 H. & B. 178, where after cssnuoatiou the goods 
were rejected, seem to be no loof^r law; and Teytor r. Stniiht supra, 
doea not aeciu to be reconcilable with the principles laid down in AbtoO <8 
Co. ▼. WoJeey, euvra. 

if) nUl V. Dament (1841), 8 U. 5c W. 36, par Pakkx, B., at p. 37. 

(n) Tetjhr y. Great Eaetem KaUway, lup^ (attemptod resole); Pnritar 
y. Brdliir(l805),6£. 5;B. 31 (spreadingoutseed thjDly). The Sale of Goods 
Act, 1803 (6C 5c 67 Viot. e. 71 ), a. 4 (3), acema to imply that an act amount- 
(sg to ati acceptance noder ibii., s. 36, is also an acceptance under ibid., 
a. 4; aoc p. 230, yott. For example the paaaiye conduct of the buyer, 
which anionuta to an acceptance under the Sale of Qoodi Act, 1893 
5c 67 Viet. c. 71), a. 36, sueb as silence aud delay in rejection of 
the goods sfter deliyery, would probably be anlBcient. But ^cie may 
be acts recognising a pre-esiating contract of sale which do not conatitate 
on acceptauco in porfonnance. 

(li) ndan v. PudAald (1841). 1 Q. B. 302; followed in I/ti{y«hifa T. 

(1846), 15 M. 5c W. 285; Teylor t. ITohc^cId (1856), 6 £. 5i B. 
7C5; nmard v. Chow (1894), 11 T. Ir. R. 37. See the illustrations given 
by the Court in XtBywXlfo ▼. Mevmnat supra. 

(f) Attoft dr Co. r. WoUey, aupm; Edon ▼. Dudfield, enpra. 

{k) AhhoH (9 Co. T. WoUoy, supra, par Lord Esher, M.R., referring to 
in Taylor v. supra. 

(1) It is submitted that sboding writtm inatmetiona to the seller to deal 
with the goods may be an act of acceptance by tho buyer liiinself. Tbore 
is no moaern dooioed case on the proposition in tbs text, but tt la sub* 
Knitted that the analogy of agenoj to sign a memorandum applies (Ifng^t 
y. Dofmah (1809), t Csmp. 203; FarobroAor y. gimmows (1832), 6 B. 5c Aid. 


Srw.S. 
Contrsets 
&r AlOcr 
Upwards. 


DeclatstloA 
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bu/er^ agent. 



Sam Of Goods. 
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SPP^OT. ^-“Attual AaMtpi 

243. An aetaal receipt o( the goods by the buyer takes place when 
there is a delivery ot the goods to or into the control (m) ol the 
buyer so as to divest the seller's right of lien in respect thereof (n). 
Where the goods are, at the time of the contract, iu the posseesion 


333 : SMaman y. Bmndl (1871)» L. R. 6 Q. B. 720. £x. Ch .); and soo title 
AoxvcT, Vol I., n. 152, note (d). 

(m) There may m an actual receipt although the sheriA holds the actual 

eniUdy of the goods Bo^ of London y. Lenanton (1878), 47 L. J. 

(KX.) 400. 0. A.). 

(n) Baidey y, Parkor (1823), 2 B. 4c 0. 37, por Holrotd, J., at p. 44 ; 
Btil 7. Bn»f«t(1841), PH. & W. SS: Cnoock y. RoHmon (1861), 1 B. Ss 8. 
2P9, ptr ouHatn. As to the diTeatiog of the lien, see pp. 244 ot »m., |>Mif. 
lUuttrationa of actual receipt are Coopor t. EUton (1700), 7 Term fiop. 14 
(delirery of aample not as part of bulk); Hindor. Wkitohoua (1800), 

7 East, 658 (sample deliTena as part of bulk); IIo^oo y. Pahner 0820). 

3 B. 4i Aid. 821 (Mods set aside for buyer, but no actual delivery); Ihldoy 
T. Pori^, sapra (buyer*! refu^ to receive); Pkiiiipo r. Jiiotolli (1824), 
2 B. 4c C. 511 (temporaiT detention of goods sold at auction); Brnfull t. 
Bum (1824). 3 B. 4c 0. 423 (mere accoptanco by buyer of delivery order no 
actual receipt) ; Proct^ y. Jonu (1820), 2 C. 4c R 632 (marking goods with 
buyer's initials, but no actual delivery); Uotdomut v. dkacUoU (1828), 

8 B.*4:0. 012 (same): MobnUy v. Bkeppard (1833), 10 Bing. 00 (work done 

by buyer on unflnUbed obatw: no actual deUverr); v. Suman 

(1820), 9 B. 4c C. 501 (directions by buyer as to cutting of timber sold, aod 
offer of resale: do actual delivery); compare Taniioy y. Tumor (1835), 
2 Bing, (M. c.) 151 (limber on land of third person put at buyer's disposal); 
aod ManhnU v. Grttm (1875), I C. P. D. 35 (timbw on third pcrsoivs land 
out by buyer and rsaold); iJodoUy v. Parley (1840), 12 Ad. 4c £l, 032 (special 
right ot sdler after delivery analogous to lien); B«U v. Bantenl, ouprn (goods 
to be paid for on delivery: no actual delivery): Pariaa v. Homo (1840), 
10 M. A W. 110 (transfer to buyer of warrant without attornment of wliar- 
dngcr); Esmonds r. Fisher (1850), cited in Gardner v. Qroui (1857), 2 C. B. 
(N. s.) 340 (delivo^ of sample* not as part of bulk); Onrdner y. Grout, 
supra (sample delivered as part of bulk); Burdr. lleohi (1653), 8 Kxch. 
814 (delivery to wharfloger oy buyer's authority); B^fa v. Lundy (1861), 

4 L. T, 170 (attoromect of warenoasoman to buyer); Kersh(tiD v. Ogden 
(1805), 3 H. 4c U. 717 (loading in buyer's cart); Abbott dS Co. y. Wohsy, 
ri893] 2 Q. B. 07, C. A. (delivery by seller's lighterman of rccoiviiig note to 
buyer). Where tbe seller agrees to hold the goods as the bnyora bailee, 
some doubt may eiist how fartbe Sale of Goods Act, 1803 (56 4c 57 Vlct. e. 71), 
a 41 (2) (see p. 243, poet), which preserves the lien in such a case, has modified 
the law as to actual receipt. Whore, at the time of the attommept, no 
right of lien exists, the attomment teems to amount to an actual 
receipt, for the fact that tbe lien may afterwards revive isimmateriid {Casik 
y. Stsorder (1881), 0 U. 4c N. 828. Ex. Cb., per Wili.taii8 . J., at p. 834); but 
where there is a lien at the time, the case seems to be doublfol. At common 
law, however, an attominent ipso fario divested tbe lien, which revived 
on the buyer's lusolvency only; see note (4), p. 243, posh The eases on 
attornment are Elmors r. Stone (1800), 1 Taunt 458 (horse sold left at 
livery with seller); Temposiy, Piie^erald (1820), 3 B. 4c Aid. 080 ; Oarisr 
T. Touesaint (1822), 6B. & Aid. 855 (ready mouoy bargain : no waiTer of 
lien); Be TaU, Ex parte Jfo^aU (1841), 2 Mont. 0. 4c De Or. 170 (goods 
by custom left with seller in ^edge); BeaumofU v. Brsnysri jfd47]* 

5 C. B. 301 (carriage i buyer's acta of ownorabip); Ilolmss v. tioshins 
(1854), 0 Exob. 753 (rea^ money barg^), following Tempest v. Fits* 
ceroid, supra; Marsin v. ifallit (1850), 0 £. 4c D. 726 (seller borrowshoise 
after sale); Farter r. Ekkby (1888), 4 T. L. K. 543 (horse left in stable of 
third person); Be Soberte, Evens ▼. BeSerte (1887), 80 Ch. 1). 190 imers 
oontloiisDoe of seller's poeseasioD): NioMk v. Wmie (1910), 103 L. T, 800 
(stack of hay on seller's land: scusr'a adsussion of attomment). 
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of the buyer as the seller's bailee, the same acts of the buyer 5?hich 
constitute an acceptance of the goods also constitute an actual 
receipt thereof (oX 

244. A delivery of the goods to a carrier, or other agent for the 
tranamiseion of the goods to the bnyefi is an aeloal receipt of the 
goods by the buyer by his agent the carrier (p), except where 
the seller reserves the right of disposal (a); hot such a delivery is 
not an acceptance of the goods by the buyer, the carrier or such 
other agent not being the buyer's agent for acceptance (b). 

Sos-Seot. 4. —Enrntd and Fort 

246. “Earnest'' means a coin, or something valuable, given by 
tiie buyer to the seller to signify the conclusion of the bargain (cX 
The thing given does not lose its character of earnest because the 
parties may agree that it shall afterwards form part of the price (d). 

Part payment must be made by some act inde(iendent of, or under 
nn agreement collateral to, the contract sought to be enforced. It 
is not sufficient that it should depend upon a term of the verbal 
contract itself (r). Bubject thereto, part payment may be ina<le in 
any way which constitutes payment (/)i but it must l)e accepted 

ly the seller (ffX * 

(o) Lilly^hiU v. Devartux (IS40), IS M. A: W. 2SS. followiog b'dan v. 
D^fUld (1841), 1 Q. B. 302. As to accepiauce, see pp. 120 al oola. 

(9) Smith y. (1809). 6 B. Se ft. 431, per BT.\CRBnRX, J.; Tcylor 

y. Smith, ri303] 3 Q. B. 00, C. A., per Lord Hsuscbeix, L.C. But tlio 
fsoods OD delivery to the carrier muet bo ju accordance with tho cod- 
rract, othorwiee there is do sotual receipt {Gormnn v. Boddy (1040), 2 
Car. de Kir. US). As to delivery to a oarricr, see, furtlier, p. 222, poet. 

(a) On principle, there bciog so delivery; mc, p. 222, poil. 

{b) Smith V. IIudscH, cupm, per BtACKfirsK, J.. at i>. 44S: Manecn v. 
Armitaqe (1822), 0 B. it Aid. 597 (wharOngcr); if art v. liHek (1B58), E. 1). 
bt E. 404 (whaf^gor); Taylor v. t»pm, par Lord Uekschell, L.C\, 
at p. 70. Quma whether an order in itriting by the buyer to the 
carrier to receive tbo goods from the scUor would not bo an acceptance 
by tbe buyer hiiuself, ae being an act recognising a pre-existing contract; 
eie p. 13d. ante. 

(c) Thus a ring may be given (Vinoios on Justinian's Institutes, Bk. 3, 
tit. 24), or a coin [Bach v. Owen (1703), 5 Term Kep. 409; OoodaU v. Sf tUon 
(1704), 2 Uy. Bl. 310). The thing must be given. Striking the bargain." 
i.t., drawing a coin acroes the band of tbe seller and taking it bock, is 
Insnmcient {Blenkimap v. Chrykm (1817), 7 Taunt. 507). Further, it must be 
intended to bind the contract (Sale of Goode Act, 1393 (56 Ac 97 Viot. c. 71), 
s. 4 (1)); the mere delivery of something in the eoone of tbe execution of 
the contract, such as bags sent by the buyer to be Oiled, is not the giving of 
earnest ((Sumner andLeiveeley v. £rowii («foAii) <3 Co. (1909), 2dT. L. B. 745). 

id) Soper V. Arnold (1889), 14 App. Cue. 420, per Lord Macmaqhten ; 
UaU V. bumeU, [1911] 2 Ch. 551; see the history of earnest and deposit 
stated by Fat, L.J., in Howa v. Smith (1384), 27 Ch. D. 30, a A., and the 
Qubject coueidcrod in relation to tho civil law in Besjaniiu, Sale of Pexeonal 
I'roperty, 2nd ed.. p. 149; 5tli ed., p. 228. 

(e) Thus, a term in a verbal contract that an antecedent debt due by tJie 
i»o)ler (WalkeT v. A’wsay (1847), 16 M. U W. 302). or that a sum ovcipaid to 
him on a previous sale (^ortoa v. i)ueisofii [1809] I Q. B. 401, C. A.), shall 
be set oil against the price is not a pari payment, as it does not indepen¬ 
dently recognise the verbal contract ^ 

(/) As to payment, see title Cortaact, Vol. VI!„ pp. 444,449; p. 233, 

(g) Senduif a cheque, even at the seller's request, is not a payment if the 
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346. A nobe or memorandum (/i) may coodist of any document 
or number of dooumente, provfdcd, in the latter case, the documents 
are physically attached to one another at the time of signature (i), 
or are mutually incorporated by internal evidence (lb), that ie to say, 
by the signed document expressly or by implication referring to tho 
unsigned ({). 

247. Parol evidence is admissible to identify any document 
referred to in the signed document (m), or physically attached 
thereto at the time of signature, although it may have become 


clie<]ue is returned (Dopw ▼. JIftflf 4 Cc. (1907), 24 T. L. II. 4). 

TLe Post Office is not the soUor’s agent to accept payment 

(4) As to the character of a memorandum, sec, generally, vitU Coktract, 
Vol. VIL, pp. 367—370. 

(t) ZcAtfOthy T. (1624), 2 B. & 0. 046, per HoLBOYD, J, ; 

fltfw V. irhMtCMS <1608), 7 East, 668 ; Johci Br^ihirt v. Joyner (1000), 
S3 L. T. 768. 

{k) As 10 iuetioneers' books, cataloipies, conditions of tale etc., Bce 
F<tukroi/Ur v. Simmonn (1622}, 6 B. £ Aid. 333 (book) s Kinicortky v. 

9upn% (eunditioiu not attached to catalogue): Bird v. BcaUtr 
(1633), 4 B. Ad. 443 (ule book); limds v. Whil$Kout4 (1806). 7 East, 
666 (catalogue not attached to oondiHons); Heyn^fdi v. Hooper (1902), 
lO T. L. it. 33 (aalo catalogue); Feirte v. iJorf (1674), L. It. 9 Q. h. 210 
(catalogue and conditione not referred to in sales ledger ); J>evar v. Mintofl, 
(i9)2j 3 K. B. 373 (letter referring to particulars of aalo in same document 
as conditions) i as to sclier'a bib of parcels, invoke oto., see ^auttderson v. 
Jaekttm (1600), 2 Boa. 6; P. 236 (coupled irith buyer's letter); ^cAneukr 
V. iVom> (1814), 2 M. At S. 266; M'Leom v. i^fcAoU (1661), 7 Jur. (n. s.) 
990; v. AVons (1666), L. R. 1 0. P. 407 (buyer's niomorandum 

on back of invoke); as to plainlifTs order book, see AlUnv. Bennet (1610), 
3 Taunt. 169 (coupled nith defendant's letter to his agent); Jacob v. Kirk 
(1639), 2 Mood. & H. 221 (seller's name notmcDtiouea]; Harl v. Boardilkn 
(1666), 1 C. B. (K. 8.) 166 (signed hy buyer), followed in Janet Broth^t 
V. Joyner (1900), 82 L. T. 766 (bookdetachable from cover ); Ginnery. 
Kin^ (1690), 7 T. L. R. 140, C. A (sold note recognised by buyer's forward* 
ing instrucUoni); as to formal memorandum made by buyer, see Jehneon 
V. Dod^ean (1697), 2 H. W. 653 (also signed by acUcr's agent); Bvxion v. 
Buii (1872), L. B, 7 Exch. 279, Ex. Ch. (coupled with scUcr's letters); as to 
oorreapondence, MJaekeeny. Love (1622), 1 Bing. 9; Hoodio v. jld>ain« 
(1634), 10 Bing. 462; Atkerap V. ifoma (1642), 4 Man. Ac O. 460 
(buyer's written order); Archer v. Baynee (16^), 6 £xoh. 626 ; Bailey v. 
SweeHny (1661), 9 C> B. (n. s.) 643 (buyer's letter to seller): Oibton v. 
f/oUaea (1865), L. R. 1 C. P. 1 (buyer's letter to his agent); Pearec v. 
Gordnsr, HgO?) 1 Q. B. 668, C. A. (envelope tieatcd as referred to in 
eocloeed letter); John Oriffithe Cydo Corporation, T/d. v. flumber <9 Co.. 
Ud., (1699] 2 Q. B. 414,0. A. (letters refeiting to draft agrcorooiit) ^ as to 
carrier'a advice notes, see Taylor v. AsmU, [1693] 2 Q. B. 66,0. A. (with 
seller's letter, nciUier referring to invoice); as to subscription lists, see 
BoydeUy. Drummond (1609), 11 East, 142 (not connected wimproapecW); 
ace ako the eases cited in title CovnucT. Vol. Vll., p. 969, note (u). 

(1) Koi 9iu vend (Cokm v. Cokn (1867). L. R. 2 H. L. 127, per Lord 
WxsTBUBT. at p. 144 i Long v. Millar (1679). 4 0. P. D. 460, C. A., ptr 
TnJCSiou,L.J., at p. 450). 

(«) Ritigtoay v. TKA^trkn (1867). 6 R. L. Oaa. 238 ; Long v. Millar, mpra. 
Parol evidence may explain a reference, but cannot supply it; see title 
EviDBKcr., Vol. VIlI., pp. 666 «f eeq .; and see, generally, title Contbaot. 
pp. 628 et teg. . 
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iletaohed (n). It is not admissible to coDOeet an nnsigned document 
with the signed document which does not refer to it (o). 

(u«) 0 / ihs Mfmoramtum, 

248. Any writing (p) embodying the terms of the contract, and 
signed (q) by the party to be charged, or his agent, is sufficient as a 
tiote or memoraodaiji(r}. Tho writing must therefore, either 
expressly or by necessary implication, contaiTt— 

(1) the names ($) of or description (t) sufficient to identify the 
parties in their respective ciiaraciera (a); 

(n) Submitted on eeuerai priaciplus: see i’Mree v. Oordeer, [1897] 1Q. B. 
CS8, G. A., per Lord Esuaa, M.R. 

(0) BoydeU v. J>rummoitd (1800), II Eut, 142 (sulicriber's book and 
proipectni); Jfindc v. BAtleAotMtf (1808), 7 East. 888 (conditions of sale and 
estaloguo); Jaeob v. Kirk (1889), 2 Uood. 8e R. 221 (seller’s invoice and 
huyer's letter); reire 0 ▼. Cof/ (1874), L. R. 9 Q. B. 210 (sales ledger, 
catalogae, and conditions of side): KentcoriSy v. SAofUUl (1824), 2 B. & U. 
040 (catalogue and conditions of sale); rujilor v. SjhUK, [1898] 2 Q. B. 
08, C. A. (invoice, carrier's advice note, and buyer's letter); as to letter and 
tiuVdope, see v. impm. See the Jarrstatvd by WiLume, J., 

in JVoriA Stadordihire /fotV. Go. v. i*Mb(1880), K. B.if. £.98^ Ex. Cb., at 
p. 1000. As to the admissibility in eooeral of parol evidence in connexion 
«itli writings, see title I^^kthact, Vol. VII., pp. 369, 870, 823 et $eq. * 

(p) See note (m), p. 126, ants. 

(9 ) Ah to w)iat aniouuis to a signature, see tUlo Contbagt, Vol. VII, 
p. 976 i lireoke v. BiUinqkam (1912), 86 Sol. Jo. 808 (nauic not subscribed, 
when Buibcioxit). 

(r) Thus, a recited iu a will is sufficient {tU Zfoyle, IhyU v. 1/oyle. [1898} 

1 Oh. 84, C. A.}, or uu affidavit (Barlioortk v. xom»9(1886), 4 brew. \), a 

letter to a third party (Gibson v. Holland (1865), L. R. 1 C. P. 1). or au 
udtry in a diary {He //o.vfr, Hoyh v. HeyU^ $Hprrt, per Smitu. at 
p. 100). So also, 0.0.. a receipt (A.'oan# v. iVvlAoro (1882), 1 Do Q. M. II. 
872), a bill of pare(*U {ScKneiUer v. A*om> (1814), 2 M. 8. 286), 
or a telcffram v. Cnurs (1871), 28 L. T. 804 ; Godwin v. Proncis 

(1870), h. R, 6 0. P. 298); wo, generally, title (Joxtract, Vol. VII., 
p. 367. It is uoUucablo that, Uko the Statute of Frauds (29 Car. 2, e. 8), 
the Sale of i«u<ids Act, 1893 (80 & 87 Viet. e. 71), sneaks, not of a written 
ooutract, but of a tnemoraoduiu of a verbal one. I'be fonner is of course 
not excluded: sec Law Quarterly Review, VoJ. I., p. 17. n. (4). 

(«) C'Aampum v. PlKoimcr (1808), 1 Bos. 4e P. (x. it.) 282 ; WiUiamr v. 
iSymes (1863), I Moo. P. C. C. (M.8.) 154: SaW v.ifonnfaion()S88), 1 C. B. 
(.s. e.) 188 (seller's name on 6y>leaf of order book); IVitiiavM v. LoiU (1889), 

2 E. & E. 349 ; Jones Brothm V. Jovn^ (1900). 82 L. T. 768 (seller's namo 
on cover of order book); Be Gox, Jfife^von c9 Co. and Fours, Marr d Co. 
{ 1007), 90 L. T. 719, 0. A. The name of on agent as a contracting party is 
sufficient, and the undisidoevd principal m.ay be idontifled by parorii/tpgins 
V. Senior (1841), 8 M. & W. 834; FiUry v. FouiusU, [1896] 2 Cb. 787 ; 
Colder V. DobeU (1871), L. E. 6 C. P. 486. Ex. Ch.)); aee title Contaact, 
Vol. Vn.» p. 877; and compaie note (0, infra. But parol evidence ia 
not admi^ble to discharge the agent (Fimiiit t. Rentor. s»pre). As to 
the liability of agents on contracts genowy. aee title Agency, Vol. I., 
pp. 206 ef teq., 219 et eoq. 

(0 ICoeeUer v. MHUrr (1878), 8 App. Cas. 1124, per Lords CsiRNd and 
O'HaOAK, at pp. 1141, 1147; Potter T. Da^sld (1874), L. R. 18 Eq. 4, 
p«r jBaaxT., H.E., at p. liJarreU v. Fnnisr (1886), 34 Ch. D. 182. Parol 
evidence ia adntiuible to apply the description given to the party: know¬ 
ledge by one party of the ioeotl^ of the other is insufficient (Jamtt v. 
Hunter, supra). Wholher the word " prindpid ** may be shown by parol 
ovideooe to mean a partioular priodpal Is doobtfu: see and oompar*' 
Cropper v. Cook (1868), L. B. 8 0. P. 194, with Hoeeiter v. FiOsr, supra; 
snn sec note (s), supra. 

(e) Vondsnburpk r. Spooner (1886)i L. B. 1 Exoh. 816; Bayner v. 
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(2) the sold (fi); 

Contracts h) the price, il a price was agreed upon (c); 

for ^10 07 ( 4 ) iW other sube^fcial terms ot the contract (d), not bttng such 

Upwydi. ^ ^ merelj implied by law or usage (<)• 

Wrttteo 249. 'Where a contract of Bale is not verbal, but is wholly b) 
eontrseu. wriCii^, the written contract is a sofficient memorandum (/)• lu 
such ease, other documents passing between the parties are to bo 
disregarded, except that the a<^ptaQce by the parties of documents 
subs^oently passing between them is relevant to show a new 
contr^t in the terms of such documents ( 27 ). 

tfemorAodum 260. A note or memorandum need only show the terms of 
n^ooif the contract; it need not show on its face the mutual assent of 
ot parties thereto (h). Thus, a written proposal signed by the 

party to be charged, verbally accepted (i), is sufficient. But the 

Linthome (1826), Bj. U. 325 (alleged seller appeahug in memoranduco 
aa agent); Carsoaa v. (IS66), 15 L. T. 252 ; U 9 Ccx, MeKuen d 

Co. and Hoars, ifafr d Oo. (ISC^), 06 L. T. 710. C. A. ; i>etfar t. MiiUoft, 
[1012] 8 K. B. 37$; compare title AOSVCT, Vol I., p. 207. Parol erideDOA 
may Im given of the trade or baaineos of the parties, so as to show that one is 
theieUeraod theothor the buyer (i^eweUv. Bad/ord(iS67hL. R. 3C. P. 52); 
or df trade usage that a person described as a broker for an undisclosed prin¬ 
cipal may be treated as priocipal (Bale v. JJ^mfrey (1858). E. B. AE. 1004, 
Ex. Ch.). As to purol evidence to interprot a oontraot, see, generally, titles 
CONTuacT, Vol. Vil., pp. 623 4l teg.; Evjdekcb, Vol. XlIJ., pp. 506 et t 0 t(. 

(b) i/olulen V. BabM and Chaptlirod iKtlilltry Co. (1877), 11 1.11. C. L. 
83 (quantity), 

(c) HImors v. Htngteoie (1826), 5 B. 5tC. 683 ; Goodman v. (1857), 

1 U. 56 N. 574; [londly v. Jf *£atne (1834), 10 Bing. 482 (no price ^reed 
on) i A$hfroft v. Hvrria (1642), 4 Man. ic G. 4^ (goods ^^OD moderate 
terms*'); Jaoitaltii v. Bawta ond Chapeliiod IMiiUfertf Co., supra (alter* 
native price). Evidence of trade meaning may be given to explain an 
aoibiguoxia ^tement of the price (dptcer v Cooper (1841), 1 Q. B. 424 
(** 18 pockets of hope at lOOt.^')). As to usages of particular trad<;s gvoor- 
ally, see tiUe Costok akd Usages, VoL X., pp. 274 el esg. ,* and as to 
proof of nssge, see tbid., pp. 270 st ee^. 

(d) PiUe V. B^ekoU (1345), IS M. 5c VV. 743; Arther v. Baynet (1850), 5 

£xch. 620 (quality of goods); X'Leon v. (1861), 7 Jur. (K.s.) 99H 

(quality); iVcCasl v. 6tmus$ (1883), 1 Clab. 5c El. 106 (quality of goods and 
time of payment). In Sari v. ilourditton (1856), 6 C. B. (v. s.) 188, the 
mode of payment for this purpose was held not to be a term of the 
contract. 

(s) Hoadly y. Jf'Loius, ouprA, "The statute requires no moro than 
that the bargain, such as it is, should be reduced to writiug" (ibid., per 
BoSAKqOET. J., at p. 400). 

(/) I.S., under the Sale of Goods Act, 1803 (56 5c 67 Viet. c. 71), s. 4. 
As was pointed out by Stefobh, J., and Professor Pollock in the Law 
Quarterly Review, Vol. I., p. 17, the Statute of Frauds (29 Car. 0 . 8). 
s. 17, does not in terms contemplate the case of a contract in writing, but 
it is obvlons that suoh a contract must satisfy the statnto^ requirements. 
For various fonns of contract lor the sale of goo^ see Enoyolop^ia of 
Foruas and Preoedents, VuL XI., pp. 675—OOD; and tStd., Vol. XVI.. 
p. 668. 

(g) Howeorth v. XwipAl (1864), 17 0. B. (k. s.) 298; Havu t. FortUr 
(1604), 1 mood. 5c R. 368, as eipJalnod by Parke, D., in TAomfen v. Ckark* 
(1842), 9 M. 4c W. 862. The doenmenta subsequenUy accepted must of 
eonrse agree with one another; sea p. 140, post. 

(A) Pmi ▼. FieksUy (1866), L. B. 1 Exeb. 842. Ex. CL.; R$ EoyU, 
BoyU V. Hoyle, [1898] i Ch. 84, C. A., per carfom; Xevev v. Eoffir, [1901] 
1 dn. 643 (altmatiye offers). • 

( 1 ) Heicee v. PickoUy, tupra . Smitk r, NoaU (1667), 2 C. B. (K, 8.) 87 i 
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meDiorftiidum must recogniso the terms of the oontract set up(X;). 
If it do so, it is immaterial that it bIbo contains a repodiation of 
the contract bj the part; to be charged (f). 

8ub>Skct. e.— Ayme^ 

(L) in OfMTOi. 

26L The anthority of on agent (m) to sign a memorandam need 
not be given in writing. It may be given in an; way in which 
authority is conferred by law on an agent, and may be constituted 
by subsequent ratification (n). 

An agent having authority to enter into a contract of sale has the 
implied authority of his principal to make and sign a memorandum 
thereof (o). 

WatU ▼. Aii^orth (1S6S), 1 H. Ss C. 63. By parity of msoning a written 
aooeptanoe containing all the terms of a verbal proposal would be luffloient. 

(Ik) Qibion t. UcUAnd (1363), L. K. I C. P. 1; & Oueenilofui Land Cfid 
Coal Co., Davii v. ifarita (1804), 71 L. T. US, per North, J.. atp. 116. 
Thus, the language of the documont must not ni^atirs the fact of a eon* 
tract {Ri CoXf MvE^n <6 Co. and Xfoars, ifarr ^ 0o.*(1907), 06L.T. 710, 
C. A.) i nor must the document signed sot up any new term, so as to leave 
the terms of the coutraot in doubt (Cooptr v. (1613), IS Bust, 103: 
i^tfArirdt v. Porter (1637), 6 B. Sf C. 437 (coadition as to time set ftp ); 

V. 6'iimaA (1620), d B. A 0. C61; Arvhor v. Baynu (1850), 6 Escb, 
625 (ooDdition os to quality) ; liaughion v. Morion (1855), 5 I. C. L. R. 
320 (condition of goods arriviug) ; Caregan v. EicAords (1666), 15 L. T. 252 
(sale by saiople set up)); ooinparo Jaikeon v. Lowe (1622), 1 Slug. 0 (no 
vonnict os to terms, but quality of goods complaioed of) ; Buxton ▼. Rtut 
(1872), L. K. 7 Ezoh. 27V, Ex. Cb. (defendant puta wroug interpretatiou 
oQ admitted terms). 

(l) BaUey V. (1661), 6 C. B. (ir. e.) 643; Jnekeon v. lowe, 

tttpra; Buxton v. Rmt, eupru; WiBiinton v. Evane (1606). L. A. 1. C. P. 
407 ; EUioU v. Dean (1864). 1 Cab. St £1. 263; Dewar v. Miniok HOIS] 2 
K. B. 373. 

(m) As to broheia In particular, see pp. 136 st ssg., poet ,* and as to 
auoUouoen and their clerks, see title Atjctioh aw Auctioxebrs, Vol. 1., 
p. 604. 

(n) Maclean v. Dunn (1626), 4 Bing. 722: Soatnee y. Speneer (1822), 

1 Dow. 6( Ay. (K. B.) 32; Brooke v. BiUingnam 66 Sol. Jo. 503 

(dclendoDt's cliotation of memorandum); see, goDcrally, titles Aoexct, 
Vol. I., pp. 166, 157; CoxT&acT, Vol. VII., pp. 377—379; as to appoint* 
mont of agi^nts generally, see title Aqbkct, Vol. I., pp; 153 et sso. The 
authority cannot be delegated (/letid^rieii ▼. Bnmewou (1627), 1 x. J. 
387; Bell v. BaUe, [1607] 1 Ch. 663); sco title Comkci, Vol. VII., 
p. 870. But a sp^ial authority may be confemd by the person 
employing tbo agent on the agent's ogent (Bird y. Boidtor (1633), 4 
B. h Ad. 443; dims y. Landray, [1694] 2 Ch. 318 (auctioncei's oJerk); 
(Godwin y. PrrrActs (1870), L. R. 6 C. P. 205 (telegraph company's cleric)). 
Whether the authority of an agent is revocable ofter the oontroct, up to 
the rime when the memorandum is made, seems to be doubtful; 
see in the oflirmative, Faruur v. Bobineon (1805), 2 Camp. 330, n. $ 
Worwieh y. Slade (1811), 3 (Damp. 12? (brok^); but compare BeU r. 
BaQs, supra, per Stirumo, J.; Van Praa^k r. Sterid^, [1003] 2 Ch. 266 
(auctioneers) ; uid title Aorhct, Vol 1., pp. 230 el #ae. 

(o) Roeenhaufn r. BeUon^ IlOOO] 2 Cb. 367; see title Conibact, VoL VIl., 
p. 378. A signature by an ag^t purporting to be made by him as a 
witness is valid, if the signature be intended to authenticate the doeu* 
ment, and not merely to attest another signature (irallfice v. Bo», [1003] 
I I. R. 32); tee also GoebeU r. Anhr U686), 2 Ad. 5» EL 500; title 
OOXTBACT, Vol. Y2I., p. 370. 
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S62. Ooa to the contract cannot be the agent ot the other 
to make and sign a memoranduin on his behalf (;)» Bat one party 
may conier anthorit^ on the agent of the other party to do ao (q). 
But no Buch authority will be inferred where the acte done by the 
other party*B agent are not iaconsistent with agency merely for hLi 
own principal (r). 

253. It is not oeceBBoiy that the agent should be authorised to 
sign a record of the contract as such. An authority to sign a 
document which in fact coostitntee, or incorporates, a note or 
memorandum of the terms of the contract is sumcieut (<). 

(iL) BrtJmt. 

254. A broker for sale is a person making it a trade to find 
buyers for those who wish Ui sell, and sellers for those who wish to 
buy, and to negotiate and superintend the making of the bargain 
between thein(t). His duty is to establish privity of contract 
between the seller and the buyer (a). 

255. A usage of trade that, on a sale on credit thi'ougli a broket 
to a buyer whoso name has not previously been communicated to 
the seller, the seller may, within a reasonable time after the receipt 
of the sold note, object to the euHiciency of the buyer, and repudiate 
the contract, is reasonable and valid (b), 

ip) Sharman t. Brandt (1871), L. B. 6 Q. D. 7t0, Kx. CU.; TfrwAt v. 
Dannak 0800), 2 Catap. 203 ; Farebrciker t. Simmoit$ (1822), 6 B. A: AM. 
333 : and tee title Aoknot. Vol 1., p. 102. 

( 9 ) Damn y. Bvam (1862), i H. A C. 174, Ex. Ch. (agency ehowu); 
compare CroAaei v. Afeuen (1830), 8 Bing. (k. c.) 803; Oraham v. 
Jf'rtiwiU (1841), 3 Han. A G. 368 ; JUuroky v. Boas (1876), L. B. 10 Kxob. 
126; and tee tiUe Agency, Vol. I., p. 162. 

(f) Munky V. pyr Pioott, B., si p. 130. 

(#) OrifiUu (JcAfi) Cydy Corporation, Ltd. t. Uvmbtr d Co., Ltd., [1890J 
2 Q. B. 414, 0. A.; reverted on auothcr poiut, nom. Humber d Co. r. 
Orifiiko (i/o6t) Cyele Co. (1001), 86 L. u 141, H. L-, approviag Joneo v 
ViOoria Qravinq ihek Co. (1877), 2 Q. B. D. 314, C. A., and, nmble, over- 
ruling on this point EUy ▼. Booitioo Jiiicranee Co. (1875), 1 Ex. 1). 20; 
HoyU, BoyU v. Hoyk, [18031 1 Ch. 84, 0. A. But tbe signature of an 
ageot merely to approve the form of a dooumont, suck ta a solicitor who 
approves a draft, is ineii/Ticient (Bewea v. Due d'Orl^ano (1000k 16 T.L. H 
226, C. A.). 

(0 MolUU T. Sobinron (1872), L. B. 7 C. P. 84, Ex. Ch., per Hanmsn, J., 
at p. 07, qnotiog Blackban^ Contract of Sale, Ist cd., p. 81; Sod ed., 
p. 78. A broker is a special agent, and must duly act within the limits 
of hU authority (Pitti v. Beckett (1845), 13 M. A W, 743, per Paaxe, B.. 
at p. 747). When ho has executed bis authority it is exhausted; he cannot 
cancel the contract and make another (Ifktfs v. Benkendorff (1873), 29 
h. T 476, per Brett, J., at p. 477). Ai to stockbrokers, see title Stock 
Exchar GB. 

(a) MoUetty. Bobwuon, supm, reveieed «i6no». Bohifuoa v. Jttolla«{1876), 
L. B. 7 11. L. 808. Be is thus distiogruahed from a oommlesion agent for 
a foreigti principal, who is not anthorised or allowed, in the amnee oi 
express authority, to eatablisb privity of contract between the ultimate 
seller and buyer (pm* Willes and RxATtMC, JJ., in S. C. (1870), L. R. 5 
C. P- 646; fwBLACXBGE»,J.,in8. C.(1876), h. R. 7 H. I#. 802. at p. 810); 
Botiock T. Jardine (1865). I U. A C. 700) ; see tbe position of a broker with 
regard to the contract and the property in the goods explained bv Brett. J.. 
in Fouler r. SoOins ^8?*). L. B. 7 Q. B. 016, Ex. Oi., atp. 623. As to 
the different cUises of agents, see title Agency, VoL I., pp. 162, 153. 

(8) Bod/jion V. Daoiee (1810), 2 Camp. 630. As to the admissibility of 
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256. A broker employed by a prineipal to buy or aell is the 
agent of that principal to make and sign on hia behalf a memo> 
randum of the contract (e); by dealing with the broker as a 
broker (d) the other party to the contract is deemed, on the con¬ 
clusion of the bargain, to authorise him to make a memorandum 
on that other party's behalf (ej. 

257. A written contract made by a broker is the primary 
evidence of the contract, to the eiclusion of any notes which may 
afterwords be delivered to the parties {/); bat the acceptance of 
the notes by the parties may be relevant to show a new contract in 
the terms of the notes (<;). 

256. A written contract may be constituted bv one of two notes 
delivered to the parties if it be assented to by both as containing 
the terms of the contract(^0* Iq such a case a variance in the 
other note is immaterial (i). 

evidence of to eiinex tonue to the con tract, tee sIho and compare 
iLo ca«e4 cited m title €tsTOtf and Usages, Vol. pp. 262, aoU (p), 
263, Dote and sec ibid., pp. 2KO 0i ; oh to the proof of usage, and 
the uiuigdA lecognieeU in particular tmlos. se*;i^>t,pp. 270efiaf, S74aUe7. 

(c) Uifueubdum v. b$Uon, 2 V.U. 267 (real ei»Ufe),aud see the pascs 

in uote (e), infra. 

id) It IH otherwise where the other party doub with the broker, belieTing 
him to be principal (.IfeCauf v. Simu$$ d’ Co. <1SK3}, Cab. 6l El. 100). 

(s) Kuektr v. Vamnoyer (1704), 1 Ksp. 105, following /?<Moa r. Ifoftrot 
(1706), 3 burr. 1021; Chnpmaa ▼. Pariridof (1605)« 5 Ksp. 256 (buyer's 
Hxprc.vt uuiboriLy); Uiek/i v. Hnakin (1002), 4 Enp. 114: ^vel.arufsr t. 
Uarrop (1S(»7), 13 Ves. 456, per Lord Ekskine, at p. 473; IltndorBon 
V. Pnmovitll (1S27), 1 Y. 5: J. 3S7, ftcr Alexander. C.B.. and Uarrow, B. : 
II lack burn. Contract of let ed., p. 83; 2ad ed., p. 70. Thu position of 
the paity bargaining with Oic broker is in fact sirailttr to (bat of a buyer at 
an auction a’ith resist totheauctionc'erafiertbefall of the hammer (ifuoiter 
V, Catnmejfrr, nupm). The dealing giTca the autliority. See (he law well 
staled by Bioeja»w, O.J., in Coddinyfoa t. Qoddard (1S60), 82 Mawachnsetts 
Heportii, 436, at p.446, and by the Court in itemtekr. Saa/l/ord( 18751,116 
MaMac]iU(>ettif K4*|)orts, J02. The broker being a special agent roust of 
course eutor the actual contract made, not one In difTerofit (emu (i^ittt v. 

(1645), 13 M. & W. 743; ifmick V. Sandfordt iiupm); aa to the die- 
tiijclioii i>etween general and sp^ial agents, sec title Agkkcy. Vol. I., p. 152. 

(J) Oeiftoorik V. A'av;5l (1864), 17 U. U. (K. 8.) 298 (contrset by corre¬ 
spondence) t Hiev^wright ▼. (ISdl), 17 Q. B. 103, per Patteson, J. ; 

SlfCaid^. StraMU d Co.,iiHpra; see title (^nthact, Vo). Vn.,p.35I. 

(e) Haw€9 V. Forsfer (1834), 1 Mood. ^ H. 368, as explained by Paemb, B., 
in 7’Komton v. ChorUf (1842), 9 M. & W. 802. 

(k) Iicw6 V. 0«6onic (1816), 1 Stark. 140 (note signed by defondont and 
sent to plaintiff va^ing from note sent to defendant by broker), aa ex* 
plainod in Cowis ▼. Pon^ry (1846), 5 Moo. P. C. C. 232 : v. Mentor 

(1841). 6 M. & W. 834 (notes exchanged hy agents: one iotoudod to be the 
contract); Moon v. CampboU (1854), 10 Rxen. 323 (plaiutifTs broker sends 
note to defoudant, who sends sobetiiutod note), where it wee a question of 
fact whether the defendant intended that one note should constitute the 
contract; Ooicrs v. Hetnfty, cupm (custom to contract by two notea), 
cHHcised by WixxB.^, J., in Yleyworth Knight, tupro ,* Re Thorp, Bx parts 
Thomas (1665), 11 L. T. 686 (bought note only delivered but acted on : no 
note to seller); Rs IVilliauu BrotiTm and Agius ( E. T.), JM. (1913). 135 L. T. 
Jo. 64, 0. A. (broker's note: also defendant's note signed by plaintiff). 
Bee, further, title Contract, Vol VII., p. 851. 

(4) 2/cywetfA ▼. Knight, twprOy per WoxES. J., oritlciamf Cotoie T« 
Bmfiy, supra. As to usage, see note (3), p. 138, ante. 
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Sals o? Goods. 


bkt. 8. A Qssge of trade or comae of dealing to eontraot by two notee is 

Contraota relevant, bat not conoloaive, to dieprove a eonmon intention to 

for £10 or contract by one note 

Upwtfda. 

_ . —^ 259. With respect to brobera* books and bonglit and sold notes 

‘he following rules apply 

a&d Dota. (1) Where the broker enters the terms of the contract in a 
broker's book, and aigns the entry, and also delivera to the parties 
bought and acid notea, the entry in the book perhaps constitutes a 
contract in writing to the exclusion of the not^ (0; 

(2) The acceptance by the parties of bought and sold notes is 
relevant to show a new contract in the terms of the notes (m); 

(8) A signed and sufficient entry in a broker's book of the terms 
o! a verbal contract is a good memorandum thereof (n); 

(4) Where there is no entry of the terms of the contract in a 
broker'd book, or it is unsigned, or insufficient, the bought and sold 
notes, If they correspond with one anoUi6r(o), and ace suflicient, 
constitute a contract in writing, or are a go^ memorandum of a 


(A) See note (A), p. 13S. anU; note (i), p. 130, ante, 

(II Such WM the opinion of three Judges in 8iev€wng)U v. ArchUxiid 
(ISSI), 17 Q. B. 103: of Pabxe. B., in Thornton t. OA<vrlM (1S42). 9 U. & W. 
602. end PiiU r. BecAeff (1845), 13 U. ^ W. 743. 746 ; and of Lord 
Ellxnbosodqb, C.J., in Uoyman t. 27m{« (1807), 2 Camp. 337, and 
JXekomon v. Ltltfol (1810), 1 Stark. 188. That tbo coutravi was 
contained in the aotes was the opinion of Gibbs, C.J., in Cummino v. 

(1816), Holt (K. P.), 172 ; of Abbott, C.J., in Thomien y. m$w 
(1827), Mood. & U. 43 (roToking his contrary opinion in Orani t. FUUher 
0826). 5 B. A: C. 436. and Ooom t. Aflalo (1826), 6 B. a 117); of Lord 
Dxxkan, C.J., in I/mm« ▼. Fmta* (1834), 1 Hood, tc K. 368. and Tovnond 
y. Drake/ord (1843), 1 Car. ic Kir. 20; of Lord Abikubr, O.B., in 
Thomtcn y. OAorlet, sapro; and of the court in Hiehey v. Oarwy (1847), 
10 1. L. B. 544. Horeover the report of Bants y. Fortitr, tuf>ra, seems to 
show that the intj found that by ussge tho notee were considered as the 
contract; but this case has been otherwise explained ; sec per Pares, B., 
in Thornton t. CkarUs, lapm. It must be retnombered that, up to the dsto 
of SitteiorigfU v. AreAtbold, suvra, and to the year 1884, it waa the duty of a 
broker in toe city of London to enter the terms of t)ie contract in his book 
(a duty which no longer exists), and stress was laid upon Uiisfaci in many of 
the cases. The custom of making an entry has become largely obsolete. 
At the present day it may perhaps be a question of fact in each case 
whether the entry or the oot^ be intended by the parties as the contract, 
so ts to be conclusive between them. It seems to be difficult to attribute 
the effect of a written contract to a private act of the broker, and one, 
moreover, not made under any legal obligation. Thirty-five yean after 
Bietftvrighi v. ArcAibold, supra, no speeiaJ efficacy was attributed to the 
entry in the book; seo Tkonwon v. ^ardifier (1676), 1 C. P. D. 777: 
see also title Coktract, VoI. VII.. p. 351. 

(fl») Hdtfss V. Fortier (1834), 1 Mood. & B. 368 : see p. 136, anU. 

(fi) Thompson y. Oordintr^ etfpfo ; Thomion v. Okarits, supra, per 
Parrb, B. ; Biehey v. <7arvcy, sapro ,* see title Coktract, VoI. YIL, 
p. 351. 

[o) It is not a varianee because one of the parties is named in one noto 
and only described in the other {Vropper t. Cook (1868), L. B. 3 C. P. 164: 
TmMA V. £od«r (1840), 11 Ad. 4& £L 586). Parol evidence may be given 
to explaic any apparent discrepancy, so as to show that it is not matsriat 

I BM V. lUyner (1836), 1 M. 5r W. 343), s.g., to show that the disoropancy 
I a mere memoraodtun of the broker, and not a term of the contract 
{Kempeon v, JioyU (1865), 3 H. & 0* 763); tee Mo Macieon v. Dunn (1628). 
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verbal contract (py U they do not oorreepoiid, or are insuffieienti 
and no other written evidence of the contract ia ehown» no written 
contract or tnemorandom is proved ( 9 ); 

( 6 ) Where bought and sold notee are delivered by a broker»being 
agent of both {parties, either note, being enffident, is by ite^ proof 
of a contract in writing, or is a good memorandnm of a verbal 
contract, in the abeence of proof by the party to be charged that 
the other note differs (r). 

260. A material alteration in a broker’s note, made by or at Ibe 
instance of either party without the consent of the oltmr, vitiates 
the note as a written contract, or memorandum of a verbal contract, 
as against the other party (#}• 

SuO'Sscr. 1,—Efftti 0 / 8UUuicry Provitv>n$, 

261. On the fulfilment of any of the statutory conditions, the 
contract becomes enforceable by action ( 0 ; bnt the conditions most 
be fuliiUod before action is brought (e). 

The effect of acceptance and actu^ receipt, as also of earn^t and 
part payment, is merely to establish the existence of an enforceabie 
contract of sale between the porties ( 6 ): and the actual terms of the 

4 Bifig. 722 (bought sad sold notes on one sheet of paper: one expluaing 
(he other). 

(p) 6'oom V. Aflal^ (1S26), 6 B. Sc C. 117 (unsigned entry : signed and 
conKUfent notes); v. ArcAUxtld (IS51). 17 Q. B. 103. per 

euriom; v. Lodsr (1840), 11 Ad. & Kt 5S9» OaU v. IFells (1824), 1 

C. &P. (two bought notes delivered) $ see title CoKtOACt, Vol. VII., 
p. 3Cl. 

(a) TWnioA T./Lsmpisr(iSU), CTsunt. 786(di/TeriD2 subjeet-nisttere); 
Grant v. FUichcr (1826), 6 B. dc 0. 436; Tcipnmdy.Vraif/oni (1843), 1 Car. 
h Kir. 20 (unsigned entry : iniufficieut notes); Gngum v. Huck (1843), 4 
Q. B. 737 (diUenug terms of payment); Sievtieriakt y. Archibald, tspra (no 
entry i varying subjeot'Diatiers); Fuend^ y. lUtff/ (1863). 11 W. K, 260 
(two sellers, one buyer: two sold notes, one bought); see title Contract, 
Vol. vir. p. 3r>l. 

(r) Jlatee.r v. Fortier (1834), I Mood. 6s R. 368 (note delivered to plaintiff); 
Fnrion r. r>o/to(1804), 16 C. B. (N. 8.) 11 (note sent to party to be charged); 
TAompffOA V. Gardinrr (1876), 1 C. P. P. 777 (note sent to plaiotifl). 

(s) Powell V. Divett (1812), 16 East, 20 (action by seller on saJo note 

altered by him); MolUU v. ]VaekerhaAk (1847). 6 C. B. 181 (alteration by 
buyer plaint in bought note), lu this caso the buyer declared on the 
note in its originsJ form. An alteration by one party may be materia) 
although it does not alter the duty to be jwformed by the other party (i6vf.). 
If the broker, at the instanoo of the seller, materially alters the sold note, 
ho cannot recover from the buyer, as money paid, the price paid by him 
to Uio sellor (If hife v. (1873), 29 L. T. 475 (alteration of time 

of ddiverv)); sec the whole subioet considered in the notes to Maeier y. 
MiUer (1703), 1 Smith, I* C., lUhcd., p. 767 s 4 Term Uep. 320 ; 2 Uy. Bl. 
140, £x. Co.; and in Suffell v. Baatr of EngUmd (1882), 9 Q. B. D. 665, 
C. A.; and seo title CoveftAOr, VoL VII., pp. 424 H teq. 

(i) Bailey v. tweeting (1861), 9 G. B. (v. 8.) 843. per WatiAva. J.; 
Britain v. RottiUr (1879), 11 Q. B. D. 123, C. A.,|>ef Bubtt and Thssiqxh, 
L.J J. (cases decided under the Statute of Frauds (29 C^. 2,0. 3)). 

(a) BtU V. Bamenl (1841). 9 M. 6( W. 36; Lucae y. Pcma (1889), 22 
Q. B. D. 357, C. A. This rule ia ait exception to the genera) principle that 
the Statute of Frauds (20 Our. 2, 0. 3). s. 4 (which would also be the case 
with the Sale of Goods Act. 1893 (66 & 67 Viet 0 . 71), s. 4), is a rule of 
procedure [Lneat v. Dixon, tupni, per Fet, L. J.). 

(8) TmUneon r. StaigM (1866), 17 C, B. 697; Jfoilofi v. T^bheU 
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svr.s. 
^tracts 
for 4^10 or 
Upwards, 


B^gbUf 
Mtlon oaly 
«sdaded. 


oontraot must, as in all oases, bs proved evidence, oral or 
written (oX 

The effect of a note or mexnorandnm is to make enforceable the 
contract set np b; the party relying upon the memorandum, by 
showing the parties to, and the sul^taniial terms of, the contract (d). 
Acoordbgly, the party seeking to charge the other cannot supple* 
ment the memorandum by oral evidence of terms not contained 
therein (e); bat it is competent to the party sought to he charged 
to invalidate it by giving oral evidence to show that it is not a 
memorandum of any completed contract at all (f)^ or does not 
ooutain all the substantial terms (y), or not the real terms (h), of the 
contract entered into* 

262* The fact that a contract of sale is not enforceable by action (t) 

(1850), 15 Q. B. 42S, p«r Lord Cskpdzll, C.J.; **Tlje object of the 
statute is that, where there was so ooutraot in writing, there mu^t be tome 
overt act to render the bargsin binding*’ {KMU v. Gough (1878), S8 
L. T. 204, C. A., p«r Cotton, L.J., at p. 2u0). 

(c) Tomkftuon v. (1856), 17 C* B< C97; LocMt v. (1848), 

2 Eich. 98. per Pabks, B. ; r. Iforih Otf Oo. (1878), 6 

I. R. C. L. 17 (price provable by parol). 

(d) ^Of oourae, it the writing is inteodo<l to be the contract itself, as dis- 

tinguiehed from a menioranduta of a Terbal ooatroct, it must he proved* 
whether the case is within the Sale of Goods Act, 1803 (56 57 Viet. c. 71), 

a 4, or not, or whether or not that provistou has been satiAiloil by so a04*ept* 
anee etc. 

(r) BoydfU v. i>ruiamoTid (1800), 11 East, 142; FitsTMurice v. Bttyley 
(1880), 9 H. L. (^. 76. 

(/) Tyta V. Campbell (1858), 8 E. B. 37U; followed in PuttU v. Iforni* 
bfO0g, (1697] 1 Cb. 25; IlHiiev v. Uome^Paffne (1679). 4 App. Cos. 311, 
per l^rd Cairns, L.C., at p. dfO. 

tg) Goodman y. Grifithi (J857), 1 H. 5c N. 574 (price omitted); Pith v. 
BoAoU (1845), 13 M. 5t W< 743 (quality omitI m) ; LotktU v. Nirklin, 
tnpra (credit omitted); U^Mulien v. lUlberg (1879), 0 L. R. It. 403, 
C. A. (sample omitted). 

(h) Bogert v. flaUl^ (1863), 8 H. 5^ C. 227. As to the admisaibility 
generally of verbal evidence in relation to written documents, see title 
Contract, YoL VII., pp. 373,523 H $eq. 

(t) For the dofinition of sottoo, see p. 118, ante. As to account stated, 
see title Contract, VoI. VII., pp. 489^93. It was decided before 
the Act that, on a verbal contract for the sale of an interest in laud, such 
u growing timber, the price might bo recovered by the s^or on an account 
stated aft^ tbe contract u executed by the delivery of the timber or other 
interest lKnovU$ y. AficAsI (1811), 13 East, 249 ; $$ago v. Deane (1628), 4 
Bing. 459 (price of rtpain done by iacoming tenant); Cocking v. Ward 
(1845), 1 C. B. 858 (money payable for eurreudor^ of lease); rectu, if the 
account was stated before duivery (FofmoutA {Karl) v. Thomai (1832), 1 
Cr. it M. 89 (growing crops)). Aa timber etc. to be severed now gcue* 
rally falln under the definitioD of ** goods " of Goods Act. 1893 (56 k 
57 Viet c. 71), a. 62 (1); p. 112, owts), a resort to an account stated will 
no lon^r be p oeo ssary, as tbe delivery would satUfy s. 4. But the 
princi^e of the anthoriUes cited would probably apply wbore the subject- 
matter of the sale, Uiough ultimately to bmzne a chattel, is not at tbe time 
of the contract ** goods ** within tfie deflnition, as in Morgan r. RueseU S 
Son*, [1969] 1 K. B. 857 (slag and cinders to be removed from land by 
buyer an interest in land). As to interests in land generally, see titles 
EA8S1IRNTS AND PROFITS I pRXNOftB, Voi. XL, p. 237; LANDLORD AMD 
I^ANT, Voh XVIIL, p> 388, note (s), 372. note (d); HrvRs, Mihnkals, 
AND Qcarrus. VoI, Xa., p. 647; MoRTHko^ Voi. XXL, p. 74; BsiL 
pROrntT AND OHATma Baal, Voi. XXIV., p. 157, note (r). 
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does not displace (k) any remedy other than by action {[), nor the 
proof of the contract for any eotlateral purpose (m). 

263. Whether a contract of sale, not enforceable by action, is 
nevertheless effectual to pass the property in the goods to the buyer 
is doubtful (n). If the property does not pass by the contract, the 
buyer cannot, by satisfying the statutory provisions, vest in himself 
retrospectively a right of action dependent on the right of 
property (o). 

(it) As to the effoct and scope of the pniTitiooi of the Statute of Frauds 
(Se Car. 2, o. 3). e. 4. see, gonerallT, title Coktbact, VoL VII., pp. 3C1—3S3. 
eod see noto (i). p. 142. onfs. Where tlie facts admit, tbe dedsioos uoder 
the Statute of I'raudi (2f) Car. 2, o. 3). a 4, are applicable under the Sale of 
Goods Act, 1823 (30 4& 37 Viet. c. 71), s. 4. 

(l) Phiip&U V. Jones (1334), 2 Ad. 4s £1. 41 (appropriation by creditor of 
payinont to an unonforceablo debt). A seller, who U the bOTor'a executor, 
cannot, however, rutain an unonforoeable debt for foodA tola {JU 

FiM T. IVAi/e (1335), 29 Ch. D. 353, C. A.). Kor can the buyer's executor 
pay the BcUer the price under au unonforceablo contract (iAid). Such 
payments aro devastavita. Tbe case of the retainer ol a debt bamd by 
tho Statute of Limiiationa ia not analogous (sAid.). 

(m) VuUbro^k v. La\ot$ (1370), 1 Q. n. D. 234, per Blackbuan, J., at 

р. 2811; SCO also the lauguage of Lord 8 plbork£, L.C.. with regard to 

the Statute of Frauds (20 Car. 0, e. 3), e. 4, in r. Al^reon 

(1633). 3 App. Cas. 407, at p. 470. Thus, the contract maybe looketf at to 
show that ftcli done by the buyer wore done by the seller's licence, ao as to 
excuse H trospaM) (Oamngionv. Foote (1337), 2 M. 4; W. 248), or that the 
buyer has '* sgreed to buy ** uudor the Factors Act, 1380 (32 42 53 Viet. 
0 . 45), a. U (Ifu^ifl V. Afosier (1339), 22 Q. B. D. 334, C. A.), or to uega* 
live the iuiplioation of any other contract {DrtUtin v. Foteiier (1379), 11 
Q. B. D. 123, C. A.), or to show that its performance was an accord and 
satUfaction of a liability under anotlier oontract (Zawry t. TurUp (1360), 0 
11. & N. 239). If tho goods aro to be paid for by mooeys to bo received 
from a third person, and the buyer recotvee such moneys, it is conceived 
that tho contract may be looked at to show that tbe buyer receives the 
money to the use of tbe seller, according to tbe priDcipIe of Ori^Uk v. 
Jouny (1810), 12 Fast, 513. 

(n) Dcfislons in the negative under the Statute of Frauda (29 Car. 2, 
0 . 3), 8. 17, are : Aletmder v. Comber (1733), 1 liy. Bl. 20 (trover ag^st 
scDor): b'iocAdafe v. Dunlop (1340), 3 M. 4: W. 224 (insurable intwsst); 
OoaU y. Ohopiin (1842), 3 Q. B. 433 ; irntf v. Baker (1348), 2 Exoh. 1. 
per ruriam: Coombs v. Brieiol and Exeter Rail. Oo. (1858), 3 H. 4( N. 510 
(actions against carriers); Eiekdeon ▼. Boseer (1363), 1 £. 4; £. 172 
(feigned issue to determine property); FeUhouee t. Bindley (1832), 
11 C. B. (H. 8.) 309 (trover against auctioneer); Smith v. Hudeon (1865), 
6 B. 4e S. 431 (trover against seller); Be Kcberte, Evane v. Roberie (1337), 
30 Ch. I). 196 (merocruidum U an ‘'assurance of persoual chattels'’). 
In the oflinnative is the ebaoged wording of tbe Sale of Goode Aet, 
1303 (36 4& 57 Viet. o. 71), which subatitutea ** not enforceable by action" 
(or " not allowed to be good" in the Statute of Frauds (29 Car. 2, 

с. 3), a. 17; and tho dictum of Bxgbam, J., in Tcytor v. Oreat Eastern 

111)01] 1 K. B. 774, at p. 779, where the learned judge saya that 
Uie rerbal contract U good for on purpoees, ineluding tho paosiag of tho 
property. It is, bowover, conceived that difficulties would arise in this 
view in case of actions against third pmona. Would the buyer, for 
instance, be able to recover for tho loss of tbe goods under an insuranoc, 
although Us wua not liable to be sued for tbe price of (he goods t 

(o) Morgan v. Sykee (undatM). per Lord AancoBU, C.B., affirmed by 
the Court ot Exchequer, cited m Ccate v. Chaplin, eupra, at p. 486; 
Coomb# ▼. Bmfol and Exeter RaU. Co., swpm, per PoLtocE, C.B.; IMwm 
V. Peek (1790), 3 Term Hep. 330, per Lord Eskton, C.J. ; Btcekdale v. 
Dunlop (1840), 6 M. & W. 224, 233; ffaittA v. Hudeon, supra. 
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Bbot. i.~^Sui^ecUmaUer of the Contract 

264. The goods wbieh form tbo eabject of a contract of sale may 
be either eiistiog goods, owned or possessed by the soUor, or goods 
to be ttfatiufactored or acquired by the seller after the makiog of 
the contract of sale, hereinafter called ** future goods ** (p). 

Tbeie may be a cootraoi for the sale of goods the acquisition of 
which by the seller depends on a contiugeDcy which may or may 
not happen ( 9 ). 

ip) Sale of Goods Act, 18DS (SO k S7 Tiot. 0 . 71). s. 5 (1); see ibid., 
s. 62 (1) : p. 120, oHt0 ; (farbuU w, IFotioa (1822). tiB.k Aid. 613 (flour to 
be ground from wheat); TFotts t. yriend (1630). 10 B. 4c C. 446 (crop not 
yet s<iwo) 2 Wiiki r. Aikincon (1815). 6 Taunt. 11; Lnngton t. 

(1860), 4 II. k K. 402 (oil to bo mode from seed); Vinner v. AmoldflNSo), 
2 Cr. M. k R. 613 (machine to be mwlr); r. (1830), 

6 M. & W. 462 (shoree to be erqnired by purchsee by sellor); followed in 
Uerlimer t. 3/*C<ilkin (1840), OU.k W. 68; 7 M. & W. 20 (Htook to be 

E itreboeod); Gnrr y. Scitddn (1866), 11 Exch. 190 (monura to be produced 
y horeee); AjeUe ▼. irorslcy, [18081 L Cb. 274 (piano to be pnrchaAc<l of a 
riyzJ maker). Altbougb there may do a contract of sale of future goods, 
it is of course neceesory that a sale should be intended, and not a wanr, 
at, 4.9., on differenoos of price at a foture date, with no inieoUon that 
the goods shall ^ dcliyenid (^ricstfccd ▼. iflows (1861), 11 C. B. 526; 
Tkticker v. /lardjf f]878). 4 Q. B. D. 68 . 6 , C. A.). 

( 9 ) Sale of Goode Act, 1893 (66 k 57 Viet. c. 71). s. 6 (2); IloweH v. 
Couptand (1876), I Q. B. D. 268, C. A. (potatooe to bo grown ; failure of 
crop); WaUe v. Friend, $upr<t (turnip wc<l to be grown : crop produced). 
As a contreot of sale may bo absolute or condirioDol (see p. 113, the 
reeult U that, if tho contingent event dooe not banpon, the terms of the 


Pj^cuJar cootroct determine the effect on the liamlitiee of tho purlies. 
They may expressly or by implication stipulate (1) that tho contract shall 
be oondittonal on tne wi of the seller only, tho price being payable in 
any event {Cevae v. ainffkam (1868), 2 K. k B. 636). nr (2) that tho 
contract shall be absolute on the part of the selJur. who shall be liable 
in damages if the buyer does Dot get the goods v. Heath (J809), 

2Camp. 67, n.; ^Simoad v. Drnddan (1867). 2 G. B. (n. a.) 324; Haler. 
Eawufn (1868), 4 0. B. (K. 8.) 65). or (3) that the contract shall be 
conditional on both sides, and. if the event does not happen, both pavl (es 
eb&ll be Irood from tbeir obligalions {Hayward v. f^r.augaU (IHOii), 2 
Camp. 60 (**hemp that may m )oede<l")). The parties may make 
wbet bargain they ploaso (Oofeutia ond Bumoh 8feam NaHgalion Co. 
V. De M<iUe$ (1863). 32 L. J. (Q. B.) 322, per Blackburn, J., at p. 
328; EaU r. Rawean, mpra, per Williams, J., at p. 06). Where tbe 
fulfllmeot of the contingenoy od which the scller*s acquisition of the 
goods depends is within the control of the sellor, it is a question of 
constmctioQ whether on obligation on hia part will be implied not, at any 
rate wilfully, to prevent its fulfllment, or whether his contract is not 
contingent at all (Xfamiyii <6 Ce. v. We^ d Go., [1801] 2 Q. B. 488, 0. A. 
(contract lor grains to be made by sellor as a brewer; contract conditional) >, 
Where there is a contract for the sole of goods to arrive, or on arrival,'* 
in the ebsonce of terms creeling euch a warranty, the seller does not 
warrant the arrival of tiie goods, out the contract U on both sides contin* 
gent OD their arrival, and when a porticnlar ship Is named, contingent bolh 
on the arrival of the ship in the ordinary course, and witkin the tiine 
stated, if toy. and on tbe goods being on boud; where thoro is a warranty 
that the goods ore in a particular ship, the contract is subject to the sing e 
ooDtingency of the arrival of the shm; see Beyd y, BifJHn (1806), 2 Camp. 
826 (on arrival per F .); Eowe$ v. aumblc (1800), 2 Camp. 327, n. (same); 
JdU v. Tkemten (1812), 8 Camp. 274 (on arrival by partioulv ship 
and dote); Themien v. Bimpion (1816), 6 Taont 566 (short arrival); 
AUwwn T. Pryor (1826). Rr. & M. 406 (late oirivoll; levott v. BamiUtm 


imp. 
OD I 
ship 


AUwyn t. Pryor (1826), By. 


(1816), 6 Taont. 666 (short arrival); 
406 (late oirivol) ? v. BamiUon 
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266. Where (be pariiee clearly intend it, there may be an 9m. i, 
mptic fpei, that is to say, the sale and purchase o{ the chance SoUect' 
of obtaining goods, rather than of the goods themselvea (r). Buch matter 
a contract ie contiogent oo the part of the seller, but absolute on of the 
the port of the buyer (s). Contract 


266. Where by a contract of salo the seller purports to effect a 
present sale of future goods, the contract operates as an agreement 
to sell the goods (t). of ranm 

Sect. 6. — PeriiUny of Specific Qood$^ 


ScB'Sect. X.~^B^ort Conlrcd. 

267. Where there is a contract for the sale (u) of specific(<0 goods, Before the 
and the goods without the knowledge of the seller have perished at oo&tnct. 
the Lime when the contract is made, the contract is void (1^). 

(1830), 5 M. 4e W. 039; Johnton y. Mofdtnwld (1842). 9 M. 

(^*ood« to arrive by the ship M., arrive in the W.); FucM v. (1851), 

16 C. 11. 09 (ffooda ex^jeeteJ to arrive hy the Ji. arrive cousi^cd to others ); 

Kameda v. 1re6«r (1866), 1 H. & N. 3)1 (cargo of apeeial nco per.If., pro* 
vidod it waa shipped on lellur'a account); Simofi4 r. Braadon (1867), 

2 C. I), (tv. 8.) 324 <** rice per 8. now on her way *’: warranty by MUer); 

Oorrii8&n ▼. remn (1867). 2 C. B. (k. 8 .) 08) (ganiblor ** now on passage 
from S. and expected to azrivo per R.** i warranty by seller); 1/ah v. 

Raicson (1858). 4 0. B. (K. s.) 86 (tallow to Im delivered on safe amv;il of 
ship B. then on paiuge : wanaiity by seller); y^i/l v. lyAttvoHh (JSGO), 

L. u. 1 C. P. 084, Ex. Ch. (goods to arrivo aud to be lokon from Ibc ifuay); 
b'milA r. Mf/ffs (1871). L. fi. 7 Q. B. 139. Ex. Ch (speeiOo goods expect^ 
to arrive by ship P.; similar goods arrive): v. Pev0A(19O7), 12 Con. 

Caa. 317 (** expected to anive per sailer from F. ’*: contract mutusdiy aban¬ 
doned). The contingency of the arrival of the goods will not be fulfilled 
by the arrival of similar goods consigned to third persons, with which the 
contract did not purport to deal ((Jorrhsen v. Perrin, supra / Themion v. 
h'impson (1816), 6 Taunt 660; and compare FhcAei v. J/cott, supra). 

(r) /Jilchrooi v. CwidiH^s (1817). 4 Prico, 136; Hanli v. Potttno (1866), 

6 K. & B. 660 ; Buddh v. Orem (1857), 27 L. J. (sz.) 83 ; and sec Pa^uehy 
V. Ilawfty (1867). L. K. 2 C. P. 026 (purobase of another man's bargain at 
auction); Coras v. Bin^Aam (1853), 2 E. B. 83G (chance of quantity). 

(a) i.e., the seller must deliver um goods only if he goU them, but the 
buyur must pay the price in any event. 

(t) Sole of Uoods .\ct. 1893 (66 ^ 67 Yict. o. 71). s. 6 (3); Lunn v. 

Thornton (1845). 1 0. B. 370; compare RneUine v. St^rs (1648), 1 Esch. 

866 ('*bought snd sold’*: agreed to bo bought and sold); V*icheni v. 
ilerU (1871), 9 Maephereon (House of Lords). 65, per Lord Wzstbort, at 
pp. 71, 72; see " sale " and **agreemeut to sell ** defined p. 117, ante. A 
man cannot sell what he has not got, but he can •agree to sell property 
which he expoota to acquire, and then, when the property is oequirea, the 
agreement to sell attaches ; aa to the pasmng of the property in the go^s, 
and the buyer’s equitable interest therein, see p. 170, poet. 

(u) As by its definition '^eontraot of sale” moludes both a sale and an 
agmment to sell (see p. 117, anie)» the Sale of Goods Act, 1893 (66 6? 67 
Vlct. 0 . 71), 8. 6, AppUee whether the coutract pnrporte to be the one or the 
other. On the other hand, iMd., s. 7. applies only to agreements to soli. 

(a) De^cd in v6td., s. 62 (t); see p. 121 . onfa. 

(5) Sale of Goods Act, 1893 (66 & 67 Viot. o. 71), a. 6; Couturier y, 
ffoatM (1866), 6 H. L. Cas. 673 {cargo of com sold while at sea); Smiih y. 
ifyari (1872). L. R. 7 Q. B. 139, £x. Ch. (cargo expected to arrive by 
particular ship); ^cotf t. Ooulieii, [1003] 2 Ch. 249, C. A. (sale of lifn 
policy after death of assured). The pravirion only applies to specifle goods. 

Gancrio goo^ come within the rule genus nmngwm peril. As to the case 
whore an unaacertained portion of a specific bulk is sold, and tbo whole bulk 
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368. Whore there is an agreement to sell (c) specific goods (c), 
and subsequently the goods, without any fault (c) on the part of the 
seller or buyer, perish (d) before the risk (e) passes to the buyer, the 
agreement is thereby ayoided (/). 

has perished, see Sale of Goods Act, 1S93 (56 6t 67 Viot. o. 71), 7; 

ooto if), infra. Probably ffoods may be held to have ** perished " when 
they are so damaged os no looger to answer to the desoription under which 
they have been sold ; aee Barr r. Oibnan (1636), 3 M. 6( W. 990 (stranded 
ship): At/nr <9 Oo. 7. BlniideU, [1996] 1 Q. B. 123, C. A. (dates oonturninated 
with lowagc); ifontrMi XspJU, i/Mt, and Peusr (7e. v. SedgmUk, [1910] 
A. C. 596, P. C. (cetnent turned by water into stone); Paloes Shipping 
Oo. T. 8pf(Ur$ (1908), Timei, ISth May (wheat submerged, but good as 
cattle food); see nlM Dakin ▼. Oxley (1964), 16 C. B. (n. s.) m6 , per 
ettriam, oad cases as to total loss cited in title Insubakcs, Vol. XVfl., 
pp. 474, 475. If the seller knows that the goods have perished, then, by 
impliralion from the terms of the .Sale of Goods Aut, 1993 (66 & 57 Vlot. 
e. 71), s. 6, and according to sontrol principles (soc Smith t. Uitghee (1671), 
Ij. Jt. 6 <i. B. 697), the seller, but not Cue buyer, will be estopuea from 
asserting that no contract e^cists. ConverselT. if Uie buyer only knows 
of the loss of the goods, he, but not tbo seflor, will be estoup^ from 
lettiug up a oontraet (sM.; and see. generally, the Cml law (big. 19, 1, 
67)). As the contract is void wifio, the price, if paid, cau be recovered 
bo^. It is money paid noder a mistake of iact, for the contract is founded 
on mutual mistaKe (5fnekf<md v. Punier (1952), 7 Kach. 209 (sale of 
annui^) ]; see, generally, title MistaK£, Vol. XXI., pp. 20 $1 ssq. 

(e) For deft nit lou of '^sule** and ** specific goods/'sou pp. 117, 121,anf#,* 
and for definition of fault," sco p. 120, ante. 

(d) For the meaning of '* perish," see note (b), p 14.5, fmfe. 

(s) As to the passing of uo risk, see Sale of Goods Act, 1893 (66 6& 67 
Viet. 0. 71). s. 20; p. 168, po$U If the contract were a sale, thorisk ab 
initio would pritnd facie attach to the buyer. Some com plicated questions 
may arise under the Sole of Goods Act, 1993(66 A 67 Viot. o. 71), s. 7, and 
fbio., s. 20, where cither party by his fault deiuya delivery. As to the case 
where the buyer ie liable, and the goods periirii before the price ii fixed, 
see pp. 147, 236, poii. 

{fi Sale of Goods Act, 1893 (66 A 67 Viot. e. 71), s. 7. This provision is an 
application of the general role as to imposeibility of performance, and deals 
w) th cases whore tbo CO utrac t it not vole obtnif to. asunder the Solo uf Goods 
Act, 1693 (60 A 67 Viet. o. 71), s. 6. but where pertornianoe is ou oitber side 
excused as from the time of tbe perishiog of the goods. to iniposai* 
bility of perlonnancd generaily, see title Contract, Vol. VH., pp. 426 ci 
nq.; and see t6id., p. 430, and tho eases <utcd in ibid., note( j); compare 
liayioard Broikert, Ltd. y. Daniel (tlames) <2 Hon (1904), 91 L.T. 319 (crops 
not identified as tbe produce of particular land); see, further, Rugg v. 
Jfinsif (1909), 11 East, 210 (goods consnmed by fire before property pass^), 
as explained by Taylor t . CaldveU (1963), 3 B. A 8 .826; nlpniek v. Bamee 
(1990), 5 C. P. D. 321 (death of horse delivered within time limited for sale 
or return); m also Siubbe v. //clyweB J2dil. Co. (1967), L. It. 2 ExoL 311; 
title CoKTiuCT, Vot VII., p. 431, note (w)). 

Where either party is in fault, he is liable, if the seller, for non¬ 
delivery, according to the ordinary mice governing impossibUity in 
fact; and, if the buyer, he muet pay for the gomia, although they 
are not delivered, ffoweff ▼. Cauplana (1974), L. B. 9 Q. B. 402; affirmed 
(1676), 1 Q. B. D. 268, C. A., shows that the role in Taylor v, Oaidw^U. 
supra, is not confined to sales of apeelfic things, but is extended to 
sales of unascertained portions of a specific thing, where the whole bulk 
ptfiahea, as, s.y., a sale of 100 tons out of a specific cargo (ffotf eh V. Ccaplond, 
sapra, per Blackbubw, J., at pp. 466, 466); or the sale of a portion of a 
ipMifio bin of wine). Qnare wbethff, if a portion of tbe specific bulk 
mnains undestroyed, tb^ seUer is wholly discharged or most deliver as 
much as he can. It is sobnutted that, tne contruot being pHiitd facie an 
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269* The price (p) in a contract ol sale may be fixed by the con¬ 
tract, or may be left to be fixed io manner thereby agreed, or may 
be determined by the course o! dealing between the parties (h). 
Where the price is not determined in accordance with the foregoing 
provisions the buyer must pay a reasonable price. What is a 
reasonable price is a question of fact tlependent on the ciroumstances 
of each particular case (i). 

270. Whore the asoertaiiiiuent of the price depends upon the 
goods being weighed, measured, tested, or cooutod, or upon some 
other act or thing being done to or in relation to them, and such 
act has become im|>OAHiDle by the perishing of the goods, the buyer, 
if liable to pay the price, roust |>ay a sum reasonably estimated (k). 

27L If the ascertainment of the price involves a wagor, as, for 
exaniplo, where (hero in an altoroaUve price in the nature of a hot, 
the contract is void os being u gaming contract(i). 

entire oae for the whole quaatUy of the gr>ods. the seller is probably 
diichdrtfud ; see a eomowhat einiiUr coso of £M>tiUi v. ntimilton (183^, 5 
M. 6i W. 630 to arrive). 9o dgaiu, if two spociCo artic1t«*are 

agroeU to be sold uodcr au uiitire contract, and one snUasquonlly pon^ln/s, 
tlie Mlier is probably discharged from dolivori&g the other; it was so, 
at any rate, in the Civil law (IHg. IS, t, 44). 

(<;) Tbo prico is an csseniial clvioeat ol a eouUaot of %‘Ais ; see p. 1 i2,nni€. 

(a) 9nlv of Goods Act. 1H03 (66 ^ 97 Viet. c. 71),s. SU): Vofpy v, t/iSsoa 
(1847), 4 0. R. 837, 864: Joyce v. .Vwoa (1864). 17 C. R. (n. 6.) 84, 93 i 
ChurchiU V. IKiU int (1786), I Tcrta Rep. 447 (so much aston^ aod aa much 
more as buyer gave lo others); SStnUh v. lilandy (1826), Ky. ii M. 267,280 
(buyer to pay customs duly: discount deductible only oa uet urioe); 
drmAOA V. rWW(1863), 14 0. B. 181 (mterpretAliouof "fair value " ny pre¬ 
vious valuatiou); OnhtuJ v. (1857), 2 0. B. (n. s.) 299 {** market 

value," not cost lo seller]: Vrom Iron Co. ▼. Dirchgrope Steel Co, 

(1891), 7 T. L. R. 240, H. L. (average of weekly official prices); Biddeil 
Brothere v. H. CleMcne Iloret Vo., [1911] 1 K. B. 934,0. A.,per Faew&ll 
nod KKvsanr, L..IJ. (" net cash *': do deduction by rebate or otlicrwise 
and uo cn^iit); Charringlon Oo. v. If coder (1912), 29 T.L. R. 146, G. A. 
("fair market price ** i (fed houso). Aa to course of iloaliikg. seu Be Anglesey 
(3fargu(^}, Willnoi v. Gttrdner, [1901] 2 Cb. 94S, C. A. (o^poeiaent to pay 
interest implied from oouiso of dealing); Brotone ▼. Bymo (1854), 3 B. & B. 
703 (freight subject by usagu to discount). 

[i) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 8 (2); Acebal v. Levy 
(1834), 10 Ring. 376 (executed coutract); Jlondly v. M*Laine (1834), 10 
Bing. 482 (executory contract); Valpy v. ^(6foa (1847), 4 C. R. 837. S64 ; 
r.atffp V. FUigeon (1816), 0 Taunt. 108 (order for ^oda at ** 24#. to 28s.**: 
reasonable price about those figures): wnnee y.Pc&ry (1807), 1 Camp. 8 
(lowest value of goods, when presumed). The currout or rou’ket price 
is not oecoUarily we measure of reasonable price (.4cv6ol v. Levy, supra, 
per TiNDAL, C.J^, at p. 383). 

(4) JVartiivmif V. Attckina (1872), L. R. 7 Q. B., per BLACftcsuSH, J., 436, 
ut p. 456 (weighing on delivery); CatiU v. Flayfird (1872), L. B. 7 Exch. 
98, Ex. Cn. (weighing oo arrival). This may perbapa be regarded os ao 
extoxksioa of the doctrine of reasonable prico. As to other eases ol the 
goods porisbing, see pp. 146, 146* onU. 

(I) Sroyden v. ifemott (1836), 3 Ring* (M. C.) 88 ; Rourks v. SAoit (1856), 
6 E. B. 904. An alternative price does not, of ooutee, oecessarily Involve 
a bet: see Cave v. Colrmnn (1828}, 3 Ifan. & By. (x. b.) 2. As to gaming 
uontraota generally, tee title Oaimio Avn WaotuMO, vol. XV., pp, 268 
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273. Unlssa otherwise sgteed, where ft new or increased cnstoma 
or excise doty is imposed after the making of the contract, bnt 
before deliyery of the goc^s, the amonot of the dnty may be added 
to the price, and. conversely, where a duty is repealed or reduced, 
the amount may be deducted from the price; and, in cose the 
amount is not agreed between the parties it may be settled by the 
Boveune authorities (m). 


SuB^Ssor. 6y Third Part^. 


Veluetjon 

tgnoiBtnt. 

VftJucc'i 
{ftil arete 
tot 


VftlatUon 
reveeied 
pwlj. 




873. The price may be left to be fixed by the valuation of a third 
party (rt). 

374. Where there is an agreement to sell goods on the terms 
that the price is to be fixed by the valuation of a third party, and 
such ihiri party cannot or does not make such valuation, tho agree¬ 
ment is avoided (c); provided that, if the goods or any part thereof 
Lave been dehver^ to and appropriated by the buyer, he must pay 
a reasonable price for the 8 ame(| 0 - 

376. Where such third party is prevented from making tlio valua¬ 
tion by the fault of the seller or buyer, the party not in fault may 
maintain an action for damages against the party in fault ( 9 ). 


(m) Fiosnee Act. 1001 (1 Edw. 7, e. 7). s. 10. amended by the FiuaDce 
Act. 1902 (2 Edw. 7,c. 7)>s. 7 : see C<mvtry Brothers and liavage ▼. .VtflAers 
<9 Cc. (1001). 17 T. h. K. 790; A’evbridce JBuntdda Drenerjf Co. v. Evans 
(1002). SO L. T. 409; title Rbvxnu&. VoI. XXIV., p. 501. holo (e). 

(fi) Bee Sale of Goods Act. iS09 (56 & 57 Viet. c. 71). s. 8 (1) s p. 147. ante; 
BmtU V. Peiers (1S75). L. R. 20 Eq. 611; Cannon y. Eotslse (1859). 14 
C. B. ISl (fair value, to be fixed by arbitration if necessary). As to what 
amounts to a valuation, see Gorion v. IKAtteUduea (1850). 18 C. B. 747 
(figures merely not added up). 

(o) Sale of Goods Act, 1803 (56 & 57 Viet. c. 71). a. 9 (1); TAurneU v. 
BolftiraM (1837). 2 M. Sc W. 786 (action for non .acceptance); Vickers t. 
Viofeert (1867). h. H. 4 £q. 629 (action for specific pertonnonce); and 
compare title Spscinc PEaroiiMANCiL 'Die valuation cannot be delogatMl 
(Ess T. TrusccU (1837). 2 U. S; W. 9851. Valuation is dlHtiNguUhod from 
arbitraHon. which is in the natnre of a judicial nrocoedii^g to decide 
as existing dispute (Bos v. OeUkam (1866). L. li. 2 Kxeb. 72 ; Re Cants^ 
Wilson ana Greene (18861, 18 Q. B. D. 7. C. A.); compare title Arbitra* 
T20K. Vol. I., pp. 440. 441. Evou where a qnestion of fixing of price 
is Involved, tbore may be aa arbitration, as distingnished Crom a more 
valnation. as where dinereot prices aro uffored by two parties, and a tluril 
person is to decide (TAoTtwoM v. Anderson (1870). L. R. D £q. 523). A 
valuation may be included in the term arbitration as used in a nsTticulsr 
statute (SUwart r. Williamson, [1010} A. C. 455}; see, farther, title 
ABBlT&ATiOK, Vol. L, p, 440. It is conceived that tho agreement is avoided, 
not from the time of the failure of the valuation, but ab inUio, so that the 
buyer, if not in fault, could recover any sum paid os a deposit. 

ip) Sale of Goods Act, 1893 (56 6l 67 Vwt. o.7l),s. 0 (1 ); ClarJse r. 
IFettrops (1856), 16 C. B. 766; and seetitlo VAtuxsa and AFFBAiesas. 

< 4 ) sale of Goods Act. 1803 (66 & 67 VIct. e. 71). s. 0 (2); Thomas v. 
Er^ricki (1847), 10 Q. B. 776. Bo, too, tbe party in laudt may be re* 
strained by iniunction from proveoting the valuer from acting (omtlA v. 
Pders (18751. L. K. 20 Eq. 611). For dcfinlUon of fault,*’ see p. 120 , 
nsUs. The action for damages ** seems to mean an action for preventing 
tho valuation. Where a valuer is appointed there is no promise implied on 
the part of tbe person appointing that the valuer shall act (Cooper v< 
BMoewortA (I 86 u). 26 L. e. (ajL) 114). As to a contraot that, on oithfr 
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Sect. 7.^C&ndUi&n$ and WarrantieM, 

Scb-Sbot. 1.— Conttfudicn ami Sffaet <if CondiUan^ and n^arrantiu. • 

276> It depends upon the conetruction of the contract whelher 
any statement made with reference to the goods is a stipalation in 
the contract, being a condition, or a warranty only, or wbe^er it 
IS an expression of opinion, or other mere representation, not 
forming part of the contract (r). 


party's defanlt, the other parly's Tslaer shoold ralue a)ooe, see Tiw t. 
iiarris (1647), 11 Q. B. 7. 

(r) lUhn V. numei$ (1663). 3 B. & 8. 751, £x. Cb.; Benisan r. Taylor, 
Sons d Co. (2), [1893] 2 Q. B. 274, C. A.; see title CoktraCT, Vol. VIL, 
p. 621. For thedktinotion between guannteoaod wsrraoty, comparo title 
GtTAnAXTKE, VoL XV., p. 440, noto (y). This is a ^mestion for the jury or, 
if the contract be in writing, tor the coort; Deh% v. Bunaa, $upra; 
IJenlten v. Taylor, 8on$ d Co, (2), $upr^ To form part of the contract 
Iho statement need not be made simnltaDeously with the conclusion of 

___A al ^ A s a I. V % • .4 A 



C. A.; Cmoujf t. Tfumoi (1877)^ 88 L. T. z2; Jitv v. itusieU U88dK 2 
Show. 2S4 ; Lytwo^j t. Sdhy (1705), 2 lA. likfm. 1118). It follows that 
representations made after the ooucluaion of the bargain are no parUof it 
and reouiro now oonsldoration (Bcrcorfa ▼. Thomoi (1842), 3 Q. B. 234). 
Similarly, a rtiprcflcntatlon made before the bargmn is, except as the basis of 
an action of deceit (IKrtcXi 7. CrMir««(ia40), I S^tt (N.R.),663).iaefleotaa], 
unioss it be show ii that I no bargiunwaa grounded on iiiUopkina^. Tanqacray 
0854), 15 0. B. 130: T. Cross (1808), 35 So. L. R. 794 ; compare 

Vrreii'al r. Oldatro (1863), 19 C. B. (N. s.) 398; BcXowsI ▼. Beads (1912), 45 
1. L. T. 281, H. L.; Uaitbui, Hymono dr Co, r, B«cl;fdoA, [10(3] A. 0.30). or, 
if the bargain bo committed to writing, the repreeentation be either incorpo* 
rated therein, or is shown to be part of the contract, coUateral to the 
writ! on terms (Lloyd (Edward), Ltd. r. Siuryoon FalU Fulp Co.,Z4d.(ie01), 
86 L. T. 102); ICO title COtfTWaCT, VoL Vll., p. 628. In determining 
whether a reprmeatalion be a promise, whether warranty or condition, it 
may bo relevant to consider whether the seller asserts a fact of which the 
buyer is ignorant, or merely statce bis own opinion without special know* 
ledge {U4ilbui, Symono d Co. v. BvekUton, $upra, per Lord MouttOK, 
explaining I>s htuMUo v. <7uik2/ord, svpra ,* and the dicfwm in Com v. 
OoUmtn (1828), 3 Mon. & By. <k. b.) 2: Om t. Irinsat (1867), 15 L .T. 367 
(sale catalogue describee mare as *' in foal to W.")). Statements in writing, 
lUloged to be promises, may, by the terms of the writing, be shown not to 
be such (Taytor ▼. BaUoe (1850), 6 Exch. 779 (clause against error " 
oxoludiog warranty]}; and sec the cases ou boreea, infra. See also the 
following oases t'—aa to genuineness of pictures : Jondwino y.Slado (1797), 
2 Esp. 572 (old painter: opinion), explained in Powery. Barham U835), 
4 Ad. 6& Ei. 473, and Oee r. Lucar, sapra ; Lomx v. Tuekor (1829), 4 C. & P. 
16 {" a couple of Pousains": condition of geumoencss); Stwkanherg y. 
Buehanow (1832). 5 C. 6s P. 343 (qucelion of warranty for jury); Power y, 
Barham, lapra ("four plctnns, C^aletto : queetion for jury); fiysfop t. 
Skirlaw (1906), 7 l\ <Ct, of Sosa.) 875 ("received for two metures hy P. 
and Q." ; facta show ropresentatiou only) $ as to horses s Godaoo v. Penning- 
Ion (1817), 5 Dow, 159, H. h. iwritten warranty of soundness: verbal 
reprsMntation of place of origin of horse); Bidtordioa y. Brown (1823), i 
Bmg. 344 (" gelding driven in plough-unwarranted" i soundness only war* 
ranted); Itcrt y. Xewry (Lord) (1823), I L. J, (o. s.) (K. B.)237 (description 
of horse intended to bo reported to buyer); Buda r. Fairmaner (1831), 8 
Bing. 48 (" my four year colt, warranlod sound " : no warranty of age); 
AnAoif y.HaUiead (1877), 37 h. T. 433 ("hone rising6re yean, ouiot, 
and warranted sound "): ooAawtf ▼. Boadi, iupra (" tbs hone is perfeeUy 
eoUDd ") i la to other goods: Baffony. Oordor (1817), I Moore (o. P.), 199 
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Sale or Goods. 


277. Whether e etipnlatioii (#} in a contract of sale is a con- 
Conditions dition, the breach of which maj give rise to a right to treat the 
and War- contract as repudiated, or a warranty (t), the breach of which may 

give rise to a claim for damages, but not to a right to reject the 
goods and treat the contract as repudiated, depends in each case on 
the construction of the contract («<). A stipulation may be a con¬ 
dition though called a warranty in the contract (a). 

278. Where a contract of sale is subject to any condition to be 
fulfilled by tlie seller the buyer maT waive the condition, or may 

^irdsi ^ the breach of such condition as a breach of warranty, 

^iona and not as a ground (or treating the contract as repudiated (6). 


ranties. 


Stipoktloo 
QftJ W 
coodUloo 
or imrrintj. 

Bojer*! 

rolunUr; 


Uuruipso^d : statement that Kdlcr could" warrant); Vamae v. Warrinw 
i]e45), 1 C. B. 356 (materials deeori bed oe " roofing or flooring" ion moni ha 
after sold aa '* materiaU ": no w.'urauty); v. Bnify (1602), 1II. & C. 

406 (condition of yacht: sellor*i opinion only); I/opi irM r. lliUhiwJc (1803), 
14 C. (n. s.) 06 (iron " and K. (crown) bars " ; brand roferring 
to quality, not manufacture); Wfilker v. Afit^ (IS66), 4 V. & F. 746 
(safei only a repreaentatinn of futoro aoundnciia); ( Aoimere v. finrding 
(1868). 17 L. T. 671 (“Wood’s patent rcai>er will work efficiently“t 
pof! only of patent generally): 0$bom v. Uari (187n» 23 L. T. 861 
(“superior old port": warranty, not puff); Covdy t. Tkcnut$ (1876), 
86 L. T. 22 (“ tubes of engine are copper " : warranty). 

{$) The reference to daniam allows that " stipulation " includes only 
proiDisoa. aud does not ioolaoe collateral contiugonciea beyond tbu control 
of cither party, as, s.p., in tales of goods " to arrive." Ifuch cum are 
governed oy tW Sale of Goo«U Act, 1803 (60 8c 57 Viet. c. 71), a. 1 (2) 
(see note (q). p. U5. owfe), and the Sole of Cloods Act. 1803 (66 ^ 67 Viet, 
c. 71), s. 61 (2). saving the romnion law (soc p. 281, post)* 

(I) See “ warranty " explained, p. 122, ante. 

(tt) Sale of Goods Act, 1893 (56 & 57 Viet c. 71), s. II (1) (b); it is 
clear from the language of the clause that it is intended to apply only to 
stipulations perfonns&le by the seller; and see (?r<ror« v. Ijcytf (1854), 0 
Exch. 700 : Ttrlin v. (1863), 3 11. & 8. 751. Ex. Cb.: OpptHheim 

T. iFreact (1878), 34 L. T. 524 (sale of c^rgo : “ ship uovv at Kangoon "); 
compare WociU v. Uotn$ (1877), 2 B. D. 356, 300. 361 ; and see title 
roKrtiACT, Voi. VH., pp. 620 at ts^. The question is whelher perform- 
once of the conditiou “goes to "the whole conslderatiun for the promise of 
the other party: see BrnUen ▼. Tavlor, fitmn A Co. (2), (1893} 2(4.1). 274, 
C. A., per Bowen, Xi.J.,at p. 281: Wolfu* Son and Weik v. i^mtiand Ifayneo, 
r]0!0]2 K. B. 1003, 0. A.; reveraed, (1911] A. (\ 394; K.C. par F letch er 
Moulton, L.J., at [1910] 2 K. B. 1012, 0. A.: see. gonerahy, ns to the 
mnctplesgoTcnilng dependent or independent agreements,title CoNTiucii 
Vol. Vll., pp. 436, 486. 620 el seq. As to Scotland, see Sale of Ciooda Act. 
1893 (56 57 Viet. o. 71), a 11 (2); aato construction of cnntracds generally 

with reference to this subject, see titles 0 >ntract, VoJ. Vlf., pp. 432 
oi 4cq., 520 si ssq. ; Deem kVT> Othee iNSTnrifEKTsS^ Vol. X., pp. 433 
oi sso.. 489 St $oq. 

{a) Bale of Goods Act, 1893 (56 & 57 Viet. c. 71), a 11 (1) (b). Before 
the Act terms relating to the quality of the g(»ods were, in spite of jud^al 
protoats, eontiuually referred to as wamnties though they were given 
effect to as conditions ; see, s.p., Oknnisr ▼. Uopkinn (1838). 4 M. fk W. 399, 
404 : Bonfisrmon y. IfAtls (1861), 10 C. B. {y. s.) 844. The Act now dis¬ 
criminates and proyidos that, though the parties may use the old language, 
if a term be reauy a condition it is to be givon eftwi to as snob {Wollu, Bon 
and WelU y. PraU and Hoyaci, [1911] A. C. 394, 397). 

(5) Bale of Goods Act. 1893 {66 A 6? Viet. o. 71). a. 11 (1) (a); 
SUan T. Tonp (1851), 6 Exeb. 434, 431 ; Ifekay. Bumm, 9uvra. The 
Bale of Goods Act, 1398 (56 A 57 Viet. e. 71), a. 11, duals only with 
eondltiona to be fnlfllled by the aalleri but by virtue of the aaviiig of 
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279. Where a contract of sale ie not severable (c), and the buyer 
has accepted the goods or part thereof, or where the contract is for 
specihe goods tiie property in which has passed to the buyer, the 
breach of any conation to be fuihUed by the seller can only be 
treated as a breach of warranty, and not as a ground for rejecting 
the goods and treating the contract as repudiate (d), unless there 

A term of the contract, express or implied, to that ^ect(«). 

280. Nothing in the above statutory proviaions affects the case 
of any condition or warranty (/) fulfilmont of which is excused by 
law by reason of impossibility or otherwise (^). 

the common law in tbo Sale of Gooda Act, 1803 (56 & 07 Viot. c. 71), 
B. 61 ( 2 ) (bcc p. 281, pOBl), Bimilar coasideratious apply to cenditbas to b« 
fulOMod by tbe bn)^. TLe principle that a party may Tolunta^y waive a 
•lipuJalion wliicb U f or hli own benefit la a general rale of contract Jaw; and 
it LB to BucIi a voluntary waiver that tbe Sale of Goods Act, 1803 (66 & 67 
Viot. 0 . 71), s. 11 (1) (a), •eexDi to apply, whereas tbtd., s, 11(1) (c)* rofora 
to two spccille cases of waiver compulsorily proanmed by law (IKuUw. ^on 
avd WelU v. Pratt and //aynse, [1910] 2 IC. B. 1003, C. A.; reversed, 
[1911] A. C. 394; b. 0. per Flktciixr BIovltov, h. J. at [1910] 2 K. B. 
1013, C. A.) and tbe .Sale of Goods Act, 1693 (66 k 67 Viet. o. 7(), a. 11 ( 8 ), 
to other cases of compulsory waiver. 

(o) a. tl (1) (c). The refereooe to part acceptance sLow| that 

these words are not confined to cases where tbo subject-iuatter of the 
contract is physically one, but that they include contracts intended to be 
treated oa unscvcrable. An Ulustration of a severable contract is one for 
deli VO ry of tbe goods by instalments where the price of tbe instalments is 
separately payable ; as to aueb see ibid., s. 31: p. 216, post; Simpson r. 
Crippin (JS72), L. R. 8 Q.B. 14; Brandi v. Xovrsnes (1876), 1 Q. Q.D. 344, 
0. A.; Jackion v. Roias Molar and Cy<d$ Co., [1910] 2 K. B. 937, C. A., 
approving TaWino v. 0*itiordan (1678), 2 L. K. Ir. 62, C. A.; and see also 
os to divisible snd entire contracts, title Contract, Vol. VII., p. 622. 

(d) As to acceptance, see Sale of Goods Act, 1893 (66 & 67 Viet. o. 71), 
s. 36; p. 226, pout; as to passing of property in specific goods, soe Sale 
of (^oods Act, 1893 <66 & 67 Viet. c. 71), sa. 17, 18; pp. 174, 176. post; 
and, in ilhistration of tbe clause in the text, see Gratt$ v. Lepg (1854), 
9 £xch. 709, 717; Cbompion v. Short (1807), 1 Camp, 63; Uarnor t. 
Orove$ (166.6). 15 C. B. 667 (entire contract); QomnorU v. Denton (1832), 
1 Or. & M. 2U7; Street v. Blay (1831), 2 B. & Ad. 456 (specific goods); 
TfolbV, ffon nnd IFsUi v. Frati and Z/aoMSS, [1911] A. C. 394. The 
words 'Hrcated os a breach of warranty*' do not mean ** become a war' 
ranty ef post/ado," but lhat (be remedy of tbe bnyer after an accept- 
anco of the goi>ds, wliothcr volontary or compulsory, is an action of 
damages as if the oondition were a warranty ; see Wallu, Son and WeiU v. 
Pratt and Zfoynes, per VLUvaiRH Moultok, L.J., at [1610] 2 R. B. 

1016,t\A.: ‘' The Solo of Goods Act, 1803 (56& 67 Viet. o. 71). a. 11(1), does 
not state that a condition becomes a warranty if tbe goods are acocpledj 
but only that tlie legal remedieefor tbe breach of a condition become . . . 
limitod to iho singlereraedy which exists in the ease of a warranty, namely, 
suing for damages. Whether an obligation is a condition or a warranty is 
decided ... by tbe contract iteelf, and not by matters subaequeot to the 
contract" ; approved, S. C, |1911) A. 0. 994. 

(a) Sale of Goods Act, 1893 (66 & 67 Viot. o. 71), a. 11 (1) (o). As to 
tbe lost clHueo. sec Bannerman v. IFXtis (1661), 10 C. B. (r. a.) 844; Head 
V. TaffersaU (1871), L. U. 7 Kxch. 7. 

(/) Sale of Goods Act, 1893 (56 k 67 Vkt c. 71). a. 11. 

(g) HAd, I. 11(3). Aa to ImpossibilHy, see sa. 6,7; pp. 146, 146, 
anU; OSapman v. ITiMert (1888), 20 Q. B. D. 824 (pereshing o! goods): 
and, gOQOrally, title Contraot, Vol. VII., pp. 426—432, 436. The word 
" impoasibiJity " covers impossibility in fact and by law. As to legal 
Impo^biJity aa an excuse by the terms of the contract, see HmCsd 
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Sva'SsCT. c$ to Time. 

281. Uolesfi a different ioieotion appears from the terms of the 
contract, etipnlatione as to time of pajment are not deemed to be of 
the esRonce o! a contract of sale {h), whether any other stipulation 
as to time is of the essence of the contract or not depends on the 
terms of the contract (i). 


America r. Pdly (IseO). 16 T. h. R. 166 (delivery oionsed by state ol 
war). The wordu or otherwise wonid soon to cover other cases than 
those nentioucd in the S^e of Goods Aot, 1S93 (56 di 57 Viet. c. 71), s. 11 
(1) ( 0 ), 1q wltioh a waiver of a condition is eompulnorily presumed by law. 
as where the other party has prevented its performance {Ifotham v. Kati 
India Co. (17S7), I Term Bop. o36,045. per AsuacftST. J.; Hackayv. J>ieh 
(1SS1). 6 App. Css. 251). or has rendered himself unable to perform his own 
part (ri^iKc&d V. Col6Km (1631). 8 Biug. 14). or has absofutoiy refused to 
perform it (Corf v. AmborgcU» NoUinghtm and Botlon and Bactem Junction 
fell. Co. (1851), 17 Q. B. 127; BruithwaUe v. Foreign ffordwoodCo., [1905] 
2 K. B. 543, C. A. (teuder excused); and see title Contract. Voh VIl., 

f p. 432 €t teg. The conditions alluded to in the Sale of Goods Act, 1893 
M ds 57 Viot. 0 . 71). s. 11 (3), are the conditions purformable by the 
seller referred to in ibiA, a 11(1). Aito oonditione perrormabic by the 
buyer, the common law is saved by ifriJ., s. 61 (2). 

(b)*i5uf.. s. 10 (!); MnrlindaU T. Smith 1 Q. B. 389; Mertey 

Steel and Inn Co. v. iVairlor. Baneon d Co. (1884), 0 App. CnH. 434; 
compare the Judicature Act, 1873 (36 it 37 Viet. c. 66), s. 25 (7). 
The reason is that failore in punctual psTtnent does not go to the 
whole consideration for the sale. But the terms of tho c(mtract 
may make the time of payment an essential condition (liichop v. 

(1819). 2 B. de Aid. 329. n. (passing of properly); £65w role 
Steelf Iron and Coal Co. v. Blaina Iron and TinpUtie Co. (1901). 6 
Com. Cas. 33, C. A.; Byan v. BxdUy d Co. (1002). 8 Com. Cas. 105 
(payment for each instalmoot); and see title Contract, Vo). VII., pp. 413, 
522. 

{i) Sale of Goods Act. 1893 (56 it 57 Viet. c. 71). s. 10 (1); compare 
the Judicature Act, 1673 (36 dt 37 Viet. c. 66), a 25 (3), as to conlrocU 
generally. But in mercantile contracts time is usually of the essence of 
tno contract (BeuUrv. Bole (1879), 4 C. P. D. 239, 240. 241), C. A.; Alcwyn 
▼. Pryor (lS2d). By. it M. 400 (arrival of goods on slitp); Tev v. flarrit 
(1847), 11 Q. B. 7 (time of appointment of valuer of goods); irtmaHtu^t v. 
i)esfsy(lS45), 2C.B.253(6Dgjoesforship)); compare irool/sv. (1877), 
2 Q. 6. D. 355 (clearance of goods sold at anction); Baton d Sont v. Payne 
d Co. (1897), 35 So. X/. H. 112, H. L. (delivery of printing machine ; time 
not essential); Bandore v. MaeUan (1883), 11 Q. B. D. 327, 336, C. A. 
(poDctual delivery of bill of lading not ordinarily a condition). The reason 
lor the general mle is obvious. A mercantile contract is not aJwayB aa 
isolated transaction, bnt a link in a chain of transactions, and if A. does 
not keep bis contract with B., then B. may not be able to keep his contract 
with C.. so that punctual performance may go to the whole consideration for 
the sale. In many cases the time of shipment or delivery of the goods is 
treated as part of the essential description of the goods ^emselves (Bo\m 
V. Shand (1877), 2 App. Cas. 455 (see title Contract, Yol. VIL, p. 413, 
note (c)); J?« Ooneral TradingOo, and Ton Commt«»0AaAd9l(lOll), 

16 Com. Caa 95 (** shipment to be made and bill of lading dated during 
December or January “))s compare Qatiomo v. Adame (1862). 12 C.Jl.fv. s.) 
560; see, too, Oravee t. Legg (1854), 9 Exch. 709 ; Buek v. Spence (1815), 
i Camp. 329 (names of vessels to be declared ss soon as goods are 
sbippcQ): (Jattomo r. Adame, eupra (specidc cargo shipped as per bill 
of lading dated September or October); Alexander v. Ponded (1872), 
L. IL 7 C. V. 530, Ez. Ch. (for ih^meat in June and July); Brandt t. 
Loeermee (1876), 1 Q. B. D. 344, C. A. (shipment by steamer or steamers 
durtnf Pebraary); BeiUer r, 9ala, swprafnsTne of veHei or vessels, marks and 
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(9) an implied warranty that the buyer shall have and enjoy 
qoiBi poeaession of the go^s(n); 

(8) an implied warranty that the goods shall be free from any 
charge or incumbrance in favour of mj third party not declared 
or known to the buyer before or at the time when the contract is 
made (o). 

Sod^SeoT. by f>t$cri}*iion. 

283. Where there is a contract for the sale of goods by descrip¬ 
tion there is an implied condition that the goods shall correspond 
with the description (p) ; and if the sale be by sample ns well ns by 

{%) Sale of tioodi Act, 1S9S (Se k 57 Vict. o. 71), s. 12 (2); and 
•ee warrantT," defined, p. 122, <tnie. Tbe distinction betweon tlie con¬ 
dition aa to title and tbo warranty of quiet |K)ssessii)n U similar to that 
between a ooyeuant for title and one (or a met enjoyment. The (onner 
is an issuraoco by the grantor that bo has toe very estate in quantity and 
qnidity w'liiob he purports to coorcy; the latter is an assurance io the 
grantM against theconsequeocesof adefoofive title andoi any disturbonoe 
thereupon (ilevsU t. Bickar^ (1809), 11 East, 63H, pir Lord EllEK- 
BOKOUGH, C.J., at p. 542). Tima, if the title is deieoUve. the buyer 
may, under the Sale of Goods Act. 1803 (5S it 57 Viet. o. 71). s. 12 (1), 
rejeotstho goods, but if be bos accepted them and is afterwards disturbed 
he bas. under ibid., s. 12(2), his remedy by action for breach of tbe 
warranty of quiet possession, the right of action orlsiag on disturbanoe. 
Following the analogy of realty, the words ** have and enjoy *' would 
seom to cover the obtaining of possession (LudwrU v. Newman (1795). 
6 Term Rep. 458: see also Hcwm v. Orton (1830). 5 Ad. (c £1. 357). 
Bat in Uiis sense tbo clause is unnecessary, having regard to the Sale 
of Goods Act. 1893 (505:57 Viot. c. 71). ss. 27.28 : sec pp. 2U4.205,poal. The 
implied warranty will probably bo construed similarly to expn'M contracts 
of indemnity or ror quiet euioymont, that is to say. as applicable to all acts 
of tbe seller, but only to lawful acts of third persona; see Foster and 
VTilioa V. Afuper (1591), Cro. Elia. 212: Chaniflower v. Pne«%(1603), 
Oo. Elis. 914 (quiet possossion of goods): 2 IVms. Ssund., od. 1871, 
p. 528; Nash r. Fulmer (1816), 5 M. A S. 374. Thu effect of the Sale 
of Goods Act, 1603 (50 & 57 Viot. o. 71), B. 12 (2). hss beea stated to this 
effect in Mon/oris v. Harsd^ (1895). 12 R. P. 0. 205. 

( 0 ) fiaie of Goods Act, 1893 (50 it 57 Viot. c. 71). t. 12 (3). That an 
etipulation to tbe same effect would not be a ooudiUen a'« common 
law is shown by the reasoning of Bkistt, M.R., in Sanders v. MacUan 
(1683), 11 Q. B. V. 327, G A., at p. 337. 

<p) Sale of Goods Act, 1893 (56 it 57 Viet. o. 71). s. 13. The general 
mnoiple is clear; 8i aes pro anro twnsoi, non talet (Kennody v. Ponoma etc. 
Moa Co. (1867), L. R. 2 Q. £. 580. 588; Wisler V. ffeAtltm(1860), 17 0. B. 
619. per Willbs, J. (** (Calcutta linse^ ")). '"If you contract to sell 
petf, you cannot oblige a psuij to take beans. If the doacriptlon of the 
article tendered is different in any respect, it is not tbe article bargained 
for, and tbe other party ia not bound to t^e it ** (Bows# v. 8ka^ (1877), 
2 App. Cas. 455, per Lord Blacsbubv, at p. 480). The expression 
description *' usually meant a particular class or Idnd of goo^; but 
U also inoladcs any statement wWh may be eoeential to ue identity 
of the goods as cootiaoted for. as, e.g.. aa to tb^ quality or fitness, 
place of origin or of shipmenL, time of di^patcb or aellvory, mode of 
packing etc. The question Is whether the untruth of the statement 
makes the goods d^ivered or tendered different things from what 
were eontraeted for {QomporU y. BariUU (1853), 2 E. 5( B. 649 (Inland 
bBJ told as foreign): Jonoi v. Clarks (1858), 2 H. A N. 726 (pitch 
pine to arrive from Savannah): Bowai v. tSkoad, supra (shipment in 
partioolar mouth): Makin v. London Bies Mill Vo. (1669), 20 L. T. 
705 (rice " in double bags *'}. It depends upon the oonstmetion of the 
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oonttftot whether any itateraeot is a deecription, or a collateral warranty 
onJy, or ft more reprwatfttion {AUam v. tnke (1852)» 18 Q. B. 6^, per 
Erli^ J., at p. 866). S6e» mierftlly.on tha Sala of Goods Aot, 1893(66 & 
67 Viot. c. 71), fl. 13, the loilofvm^ caaea :—U to piotnra: Lomi ?. ISteher 
(1829), 4 C.6f P. 16 (name of MiQtflT),ftDd the Ofttea oited, nota (fl, p. 140, 
aatoihipa: (1822), 6 B. & Aid. 240 ("copper faetened, 

with all faulta "); Barr v. Oibnfm (1838), 3 M. 4& W. 390 (wrecked ahip maj 
bo a "ship "); Taylor v. BulUn (1850), 6 Excii. 779 (" baraoe, teak built, 
A1: without allowaoco for enor ": oul; deacription " barque ; as to seeds i 
PeuKoa v. Xotttmora (1839), 9 B. 4( C. 269 ("food growinf oinq foin "); 
AUan T. T/(ik$ (1862), 18 Q. B. 560 (" Skirviag's swedea turnip aeed "); 
WieUr r. Schiluei (1868), 17 0.11. 619 ("Calcutta linseed "); loueorow ▼. 
FiiXer (1600), 2 F. 6& F. 128 (rape seed by sample: deUvery of turnip 
Boed ); Banaall v. Bnptr (1858), K. D. & K. 84 (CbevftUor seed barley); 
OarUr r. Crick (1859), 4 U. 4e N. 412 (seed profewedlj unknown, oailed 
" seed barley "); Ptader ▼. Button (1862), 11 W. R. 25 (mangold wurtell 
teed " of good growing stock "); Wa^tiaf t . Bkortkom Co. (1884), 
Chb. ft El. 324 ("early n>se regenta potatoes")* Uo^crofi ▼. Laycock 
(1808). 14 T. L. U. 460 (cabbage actd : tree cabbage seed delivered : clause 
excluding warranty); IIoTccro/i aai TTafkiiu t. Perkint (1900). 16 
T. L. it. 217 ('MJla^^orth prise" celery seod: clause excluding 
liability for miadesoription); Re Walkere, iriaisr and Hamm and Bkau, 
Hon ft Vo., [1904) 2 K. B. 1C2 (8t. Malo bariey " about aa per 
sample ") s H'ofli#, .Son and Ifsl/s v. Pratl and RoynM, (19111 A. C. 394 
(common English Hoinfoin ; attempted ox'dusion of seller*! uability for 
misdeeciiption): as to provisions; Yafee v. (1816), 6 Taurtt. 440 
("P/s primo singed bacon": inconsistent uiago): PoweR v. fJoHou 
(1836), 2 Bing. (H. c.) 668 (" moss pork of Scott ft : trade meaning); 
Sfnith T. Jeffryet (1846), 16 M. ft W. 561 (" ware potatoes " t written cou* 
tract conclustTo as to kind); Humor v. Grorcs (1855), 15 C. B. 667 (same: 
flour " whitofl XS "); Veiwsds v. irebsr 0856), 1 ll. ft K. 311 (^can 
Noorensie rice: some latitude by agroement allowed); fiimond \ trodden 
(1857). 2 C. B. (y. s.) 324 fair Xiersnsi rioo "); Otborw v. Hart 

(1871), 23 li. T. 851 (" suporior old port "); B<ncc$ v. 6'Aand (1877), 2 App. 
Caa. 455 (rico to bo sliippoil in apecihed months ); U'rcM v. HoU, [1003] 1 
K. B. 810. 0. A. (beer sold over i*4>un(er); and a^ to other goods ; Tye v. 
Fywnore (1813), 3 Camp. 462 ("sassafras wood "); Bridge v. iroin (1816), 
1 Stork. 604 (" scarlet cnitingB " of cloth); PrfliUv. if iicAsll (1842), 4 Man. 
6c G. 819 (woollen goods sold in specifle lots by the yard "with ul faults 
and errors of dcKcriplion " : subsequent adjustment of price); Jones t. 
Vhrke (1858), 2 11. ft K. 725 (" pitoh pine timber of fair average quality 
from Savannah " : place of origin part of deecription); Lucat r. Brutov 
(1858). K. U. ft £. 907 ("b«t oU: wot and inferior, if any, at fair 
allowance ") Taylor v. I/ailon (1862), 3 F. 5c F. 263 (" Uaswell Wallteod 
coals "): Kirkpatrick v. (7owaw(1875),0 i. R. 0. L. 521 (" Cumberland and 
Welsh coal mixed ": admixture of other coal, when fatal); Joeliny v. 
KififfM/ord (1803). 13 C. B. (N. 9.; 447 (oxalic acid); Pnik v. i/ifcAcff (1865), 
4 F. & F. 464 (wool; special trade moaning of description); Aefmar v. 
Ctuella (1867). L. K. 2 O. V. 677. Kx. Cb. (bng^Btaple Salem cotton by 
sample); Kaoterbrook v. Gibb Co. (1887). 3 T. L. S. 401, C. A. (m pipe 
vices, partly defective, but answering description os a whole lot); Pefsrs d 
Co. T. Planner (1895), 11 T. L. R. 169 (" Oalician eggs with all faults "); 
Varfsv V. B'Aipp, [1900] I Q. B. 513 (second-hand reaper); Vwrt Brpfksri 
V. Saitdereon BrolMeri, (1901) 1 K. B. 608 (laths "of about tne wecifica* 
tion " HS to length) ; Bootoci d Co.* Ltd. r.JfickoUon d Sono, Ha., [1904] 
1 K. B. 725 (" sulphuric acid commercially fxwe from orseoio . 72s KorU 



Truei Co,, Isd., [1909] A. C. 293, P. C. (ooal " reasonably free from etonc 
and shale **); see also the oases cited as to the meaning of trade descrip¬ 
tions in title Custom Ann Usaors, Vol X., pp. 265, 200, 270, 280, 281. 
The oonrse of dealing between the partiee may show the meaning of the 
terms used, and so establish a sale by dearription {BoHook d Co., Ltd. v. 
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sicr. 7. dd8oription» it u not sufSoient that tho bulk of tho goois com- 
Conditions sponds with the eample if the goods do not also correspond with 
indWar* the description (o). 

Goods are sold by description where the buyer enters into the 
contract of sale in reliance on the description of the coods given by 
or on bohalf of the seller (r). There may be a sale by description 
although the goods ore specific (i). 

fM., [i904]\ K. B.^srB.O.V.’*). And a particular 
description may attach to the goods by estoppel. Tbus, on a sjtio oi 'oats, 
the saber may be aware that tbe buyer thinks he is being promised old oats 
(Smilh ▼. (1811),L. B. 0 Q. B. 097). Examination ot bulk or sample 

docs not oeccuarily nogatiTe assle by description {J t. KingKfcrd{ 1SCS), 

13 C. B. (X. 6.) 447 (latont delccl): Tjft v. Fynmore (1S13), 3 Camp. 402). 
But an examination, where, at least, (he nature of the goods is diseoverabla, 
may show that the bnyer bought on hia own judgment, and not by 
description (Pressef v. uooprr (1817), I Moore (C. P.)» 106 (orflclo called 
saffron bonght at damage price, and examinea by buyer); /•'tirtoos t, 
^rrtofi (1847), 4 C. B. 800; Attvat^ ▼. Kinw$ (1906). In House of Lorde, 
unreported (Arctic mica)). Nor ii a sale by description nrgatjTOd by a 
danse excluding the liabllily of the seller, or tUo buyiT’s right nf ejection, 
or providiJig tor arbitration t. C*tsriUt (1807), L. B. 3 C. P. 677, 

Ex. Ch.; ScrUm t. jl/rtcialMh Co., flS831 W. N. 103, 0. A.; 

Drottm V. SandttiPH HntMen, (1901) 1 K. B. 608; Aon and WelU 

T. nnd HayntM, [lOl I) A. 0. 394). But, where several statHmenfs m 
mado about the goods, a clause excluding liability for errors of description 
may turn one or more ol such atatements into mere repreeentations 
(TquIctv. 5 Exch. 779 (barque described os '‘teak built. 

Al,Hnd fitted for passenger ship”); B< 3 moW*T. irrsarA (1888). 23 L. J. 
K. C. 87 (wed sold as Yellow Tankard turnip’*); i/ow^voft aiul M alkww 
V. Prrlfiw (1900), 16 T. L. U. 217 (cdory seed also dosrribcd as “Clay- 
worth prixe ”}. It la submitted that these coses are not inoonsistoit with 
WaUi$, Son and IFdis v. Pratt and l/ayoes, s«pra. Parol evidence may be 
given of the trade meaning of the description contained in tlie contract 
iPoiotU V. Uorfon (1836), 2 Bing. (K. C.) 668 ('* moss pork of Scott & Co.”); 
Woodkoufo V. Sieifl (IS36). 7 C. 6t P. 310 {’’sound timber Kyder ▼. 
Woodley (1862), 10 W. R. 294 (” St. Gilies Marais wheat ” t mixture of 
barley); L%m$ ▼. BrisCow (1868),E. B. 6c E. 907 (’’best oil”); see title 
CuSTOU Axn USAOU, Voi. X., np. 264 et teg. Bub, on ordinary prindpics, 
parol evidence is not admissible to vary or to negative ihu description 
contained in the written contract {SnUh r. Jtffryet (1846), 16 M. it W. 
561; Utxtnor v. Qfoott (1866). 16 C. B. 667; SeXweir v. TAorna (1802), 
3 F. 6c F. 243; Gardiner v. Gray (1816), 4 Camp. 144); and see title 
EvtDEHCX, Yol. XII1., pp. 427, 666. 

(a) Sale of Goods Act, 1893 (66 di 67 Tkt. c. 71). s. 13 ; Nirdiol v. OodU 
(1964), lOExeb. 191; v. GweQa,r«pra .* fjovtorovev. PiaAerdSOO), 

3 F. & F. 128 (turnip seed delivered for ra^ seed); IfaHis, ^on and If etti 
V. Prail and Haynet, titjrra (giant sainfoui seed delivered as common 
Eoglish); see also To^erton v. Atpairia Agricnltural Co-operative Society 
(1877), 27 E. T. 276, Ex. Ch. (guaranteed analysis of bulk to accompany 
som pie). The case contemplate (I is a aalc by aam pi o as well ns by descrip Uun. 
Sometimes, however, the sample is the only deecription, as where the subiect- 
matter of the snlo is a thing of which the character to unknown; here 
accordance of the bulk with the sample satisfiea the ooniroct (Jlfodyv. 
Qregion (1868). L. E. 4 Exch. 49, 63 Ex. Ch.; Carter v. Crick (1659), 4 
H. at N. 412 (lerd)). 

(f) Varicyv. IfAipp,[1900] 1Q. B.613. Unaseortained or future goods can 
only be Identified by what is said with regard to them. The buyer, therefore, 
aocceeorily reflee upon what U said. Bat he may rely upon the physical 
identity of specific goods; so that what is said about thorn maybe therefore 
only an unroaterial leprcsontation. or at most a collateral warranty. 

(i) Vartty V. Wkipp, npra : Kirhpafriek v. Govon (1675), 9 1. B. C. Li 
621 (stook of cotl deembea as ” of C. and W. eoal mixed ”}. 
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SCB-Swi. S.—lttpb'td Temu ai to Quality or i'Uaou, Bwn. 7. 

CondUont 

(L) Cavtal Empfor. 

284. Subject to the provisions of the Sale of Goods Act, 1893 (t)» ^*5^' 

and any other statutory provisions, there U no implied warranty or Onenarato. 
condition aa to the quality or htoeee for any partioular purpose of 
goods supplied under a contract of sale, except as hereinafter 
stated (a). 

(ii.) FUnut/or Fartfcular Purpctt. 


285. Where the buyer, expressly or by implication (6), makes Firoeitof 
known to tho seller the particular (e) purpose for which the goods 
are required, so as to 6how(d) that the buyer relies on the seller's 


(0 M 6c 57 Viet. 0 . 71. The genend exccptioos to the rule are coatalned 
ini[Kd.,u. 14» 15; SCO note {a)^ itejra; p. 160, port. Tb<Mogdiii>ral exceptions 
arc supplemented by certain statutory provUions as to particular classes 
of goods; see,Herchandi^ Harks Act, 1867 (50 6c 51 Viet. c. 2S), 
f. 17 ; see, further, p. 1182, poH. As to usages to the same effect, see the 
caaot cited in title Custom and Usaobs, VoI. X.. pp. 265,266 : and compare 
titles Food and Drugs. Vot. XV., pp. 5 el ee^., 45 ei ttq.: ttiDtctNC 
AND PiiARMAOT, Vol. XX., pp. 377 et «eo., 381 ei ee^. 

(0) Sale of Goods Act, 1803 (56 6c 57 Viet. o. 71). t. 14. ** Contrast of 
sole** includes both an sgreeoient to sell aad a sale (ittd.. 02 (I) ); and 
** quality of goods " includes their state or conditiou (»6td.). The general 
rule as to quality or htness is mveat emptor, bat it has b^^ino in reality 
largely tho oxceptiou. The saino rule applies to goods given In cxchaoge 
{La ^i9UvilU V. Nount (1813), 3 Camp. 351). llluatrations of sales are 
CiWttdcW V. Loptu (1603), Cro. Jso. 4; 2 Smith, L. C., lUUed., pp. 54, 62, 
Kx. Ch.s Ban v. OibKne (1838), 3 &I. 6c W. 380, 3D8 (ship sold at sea); 
ChanUr v. Hopkini (1838), 4 H. 6c W. 399 (emoke*ooQSutniag farnaee); 
Jiurfibtf ▼. Boilett (1847), 16 Af. 6c W. 044 (carcase of meat; seller not 
dealer); Emmerton t. Juafkswt (1862), 7 11, 6c B. 680 ((sircaso of meal: 
seller a dealer); //ug v. Cander (1857). 2 0. B. (r. s.) 22, 40 (patent); Flon* 
fnll V. TIumai (1802), 1 H. 6i C. 60 (defective gun); A'mnody v. I'anama tic. 
61 aU Co, (1807), L. R. 2 Q. B. 580, 587 (horse (cited as sa example only)); 
Jonen V. Juit (1868), I< K. 3 Q. B. 107, 202 (rule stated). In IKaDfs T. 
RtMitU, [1902] 2 I. R. 585, at p. 615, C. A. (cmnholeaome erab). Fitz> 
uiOBON, L.J. says: ** Covtat m^r does not mean lu law or Latin that the 
buyer must take chanoo, it means that ho roust take care. It applies to 
the purchase of speciilc things, e.p., to a bone or a picture upon which the 
buyer can and usually does exerciso his own judgment. It applies also 
whenever the buyer voluntarily chooses what he buys. It applies also 
whenever by usage or otherwise it is a term of the contract expreis or 
unplied that the buyer shall not rely on the skiU or judgment of Uie seller.*' 

(6) Knowledge maybe imparted by matteia ab extra the coutract itself, 
even when it is in writing, or by tJie very description of the goods them* 
sdves {CilUipit linlhtrt ^ Co. v. CAeasy, Egqar A Co.. [1896] 2 Q. B. 59, 
63 ; jacebe v. iScoff <9 Co. (1899), 2 i'raaer, 70 Houeo ol Lords; Frtiti t. 
Lati, [1903] % K. B. 148. C. A.). 

(c) '* PariKUlor j»iirpose" means purpose known or communicated, 
not special, as dUtiDguisbed from general purpose (PmsI ▼. Xuri, supra ,* 
WaUU V. RuettU, supra). 

(d) Those words mean "in oiroumstsnees ahowing." Not only must the 
buyer's purpose be ooinmnnicat^, but he must refy upon tbo seller's skill 
or judgment. Thus, if, s.g., the goods ore to be manufactured atTordiug to 
the buyer's plan, ttxe buyer f^es upon his own judgiitcat (NolT ▼. 
Burks 0686), 8 T. L. B. 165, C. A., ptr Lord Esjikm, M.R.). And 
generally no condition or warranty of Atneas is ionpljed where the buyer, 
although he roay state bis purpose, seloeta the goods be requires {WiUon 
T. Duftfiifit (1876), 4 L. B. Ir. 246; sfs also Tutmt t. ifucklow (1862), 
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Sbot. 7. skill or judgment (f), and the goods are of a deecriptiou which it is 
Conditions in the course of the seller’s business to supply (/), whether he he 
and War- the manufacturer or not, there is an implied condition that the 
ranUea goods shall be reasonably fit for such purpose (p). 

e Jur. (K. e.) 870; FiUgeraid v. Ivtion (1858), 1 1\ & F. 410; v. 

Anuicon Tug tiud Lighi€r<^9 Oo. (1881), 7 Q. U. D. 508. C. A.). 

(«) The fact that no orainarr r^kill or iad/nneDt could detect a defect doee 
not nogatiye tbo iuiplied conuitiou if the mUot'a skill etc. ia in fact relied 
uyou (rVcYf v. A*fU$tury Dairy Co., 11005] I K. B. 608, 013. 0. A.). 

(/) Tbo aetler must therefore be a deuer iWiUau v. DunviUe (1879). 

4 ll R. Ir. 249*, 2'«mer t. Mucktaw (1608), 3 Jar. (N. B.) 870). 

ig) Sale of Goods Act. 1693 (56 & 57 Viet. o. 71), t. 14 (1). As to tbo 
dlstincttoii lietweeu eonditton mid warranty, soo t5^., s. 11(1) (b); p. 150, 
oafs. Tho burden of proof of Ofmuia U primd JacU on the Holier (fioj^n v. 
Hnytcnrd (1808), 1 Camp. 160). lUuatratioiui of tho Bale of Goods Act, 1893 
(SO 57 Viet. c. 71). a. 14 (1), are l(okomb4 v. Uewion (1610), 8 Camp. 
891 ; SUincUfft ▼. Ciarke (1858), 7 Kzob. 430 (bear supplied by bruwor to 
pubUcAO); ifrovA t. Bdgingi^ (1841), 8 Mao. & O. 279 (ropo for boistmg 
oaeks); Camoc y, IPomasr (1845), 1 C. B. 356 (altcruativeiueuf material: 
no particular use ucutioood); BUick v. A'Utof (1859). 1 F. & F. 595 (^heep 
wasn ); Jaektan y. UarriMan (1862), 2 F. St F. 782 (refuse product of 
•cod crushins bongbt as cattle food : no puri>oso montioaed); Turner y. 
Muckkht (1862). 8 Jur. (H. s.) 870 (refuso product of calico prinring 
bcogbt as dye: seller not dealer); Bigge v. l^arkiuten (1868), 7 H. 5t K. 
956. £x. cii. (troop stores for elUp); Ifel/ofi y. ibidlo^ (1864), 17 C. B. 
(H. s.) 586 (spocifio soap frames: eipresa warranty): Maefarhne y. Tayler 
(1868). L. R. i He. Sc Div. 245 Kwbisky to be coloured like rum for 
African trade): Osbcmy.iforf (1371),23L.T. 851 (port fit for laying down); 
Bear y. Walker U877), 46 L. J. (Q. B.) 677 (rabbits): Randnu v. New$on 
(1877), 2 Q. B. D. 102, C A. (latent defect), «sm5fs oremiliog Rfneff y. 
Ofhomt (1816), 1 Stark. 384 (dofoctiye bowsprit); Hoff y. Burke (1886). 

5 T. L. K. 105, C. A. (maehiuery for sawing marble); Drummond y. Van 
Inyen (1887), 12 App. Css. 284 (wursteil coatings); Butrowt y. 

(1894), JO T. L. R. 246 (partridge); OiiUepu liruthen ^ Co. v. Chen^, 
Btfyar i9 Co., [1896] 2 Q. 6. 50 (coal for buoKering); Jaeohe v. SieU d Co. 
(1899), 2 Fraser, 70 House of Xx>rd8 (hay for tram company); Williartyion 
V. Rover Cytle Co., [1901] 2 1. E. 016, A. (limited wairauty : oxpress 
exclusion of the Sale of Goods Act, 1893 (50 Ac 57 Viot. o. 71). e. 14); 
ITafhsy. Ruetell, [1902] 21. E. 585, C. A. (crab fox supper): Preiil t. Loot, 
[1903] 2 K. B. 148, C. A. (hot*watar bottle); see Clarke y. Army and Navy 
Oo^operaiioe Society, [1903] 1 K. B. 155. C. A. (tin of disinfecting powder 
daiigeroQs to open: tort); y. North LonedaU Iron undSUel Co. 

(1905), 21 T. L. R. 357, C. A. (limestone for smeitiiig from second-grade 
quarry); Froet v. Ayls«6ary Dairy Co., [1905] I R. B. 608, C. A. (eontami* 
nafed milk: latent defect); Ckaprtfniere y. JVa«m(I905). 21 T. L. R. 083. 
C. A. (Bath bun with stone in it: negligence); Crichion and Sleveneon y. 
Love, [1908] 8. C. 81B (bunkering coal); Jnckeon y. WaUon d Soru, [1909] 
2 K. B. 193, C. A. (tinned salmon); Dominion Coal Co., Lid. v. Dominion 
Iron and Steel Co., Ltd., and NcUional Truel Co., Ltd., [1909| A. C. 293, P. C. 
(coal for ateel manufacture); Brietol Tramwayt ele. Carriage Co., Ltd. y. 
Fist Motors, Ltd., [1910] 2 R. B. 831, C. A. (motor omnibus eto.). The 
parties may agree that a fixed period of trial, without the discoTory of 
any unfitnees of the goods, shall be cooetusiyc (^J^rp v. Qreat Western 
Rati. Co. (1841), 9 M. Sc W. 7). The proybions of the Sale of Goods Act. 
1893 (56 St 57 Viet. o. 71), a. 14 (IX and of Und., a 14 (2) (see p. 159. fost). 
are not mutually exclusive. Tbtis, the fact that the latter clause is 
satUfiod docs not show that the Bale of Goods Aot, 1893 (56 Sc 57 Viot. 
0 . 71), s. 14 (1). is {Bristol Tramvays eU. Carriage Co., Ltd. y, Fiat 
Motors, TM., [1910] 2 K. B. 631, C. A., per KxMKtnr, L.J., at 
p, 843). An implied condition of fitness covers latrat defects {BandaU 
y. Neieson, supra: Froet t. AyUsbury Dafry Co., supra); and the 
fact that the bnysr has an ppportnnity of examining, or aotnsUf 
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Bat in the case of a contract for the sale of a specified article 
ander its patent or other trade name there is no implied conditicii 
as to its ItneBs for any particular purpose (/i). It must, however, 
be a merchantable article, and of the description contracted 
for (i). 

(iii.) Mtrth^niAhU QudlUy. 

286. Where goods are bought by description (y) from a sailer 
who deals in goods of that description, whether he be the 
manufacturer or not, there b ao implm condition that the goods 
shall he of merchantable quality (Ar) ; provided that if the buyer 


oxsmlneA, the goods is irumaterial if the other's iudgmeat is relied 
on, whioU is a q^tion of fact (IKniiis r. FimisU, [1002J % 7. R. 585, C. A., 
Pallbs, C.B., and tlie Court of Appeal). Where, nowever, the d^eot 
10 the goods a one known to the buyer, or, where be hjM seen ^e goods, is 
obvious to the sonsos, it is conceived that tbo presumption will be that the 
buyor bought on liis own judgtneut, so far as the paKicular defect iscon* 
cemed, according to the analogy of tlie rtilo apulioabie to express warrantiea; 
SCO p. 104, wMt ; but see the ^um of the Court of.ApiMal in ^nndaU v. 
yeu’soa (18/7). 8 Q. B. D. 102. C. A. It was formerly thought that there 
is iie<^eesarily an implied couditioo that pro vicious sold are At for food 
(3 Bl. Cotu. 155; but sec to the contrary, BsmSy r. nUlett (1847k 10 
M. ii W. 644. where ibe Uw is considered; h'nm^ion v. U862), 

7 It. Sl N. 586: V. ISaJcer, Son, and PMth (187$), 40 L. T. 261; and, 

since the Act, Aew&ury v. Pmteno (1908), reforred to in 72 J. P. (Journal) 
802). The Act draws no disiiuotioii between provisions and other goods 
(^aUu T. supra, at p. 611 ; irren v. //oh, [1903] 1 K. B. 610, 

C. A.; i’roiC v. AyUtbury Dai^ Co.,[100.111 R. B. 60S, C. A.; CVi/^prontoro 
V. Miuon (1005), 21 T. L, U. 633, C. A.; Jackton v. Waiton db Sont, 
K. 0. 103, C. A.], provided tho seller be a dealer ; see y, 

, supra (seller not dealer). 

(A) Sale of Goods Act, 1803 (56 U 57 Viot. c. 71), s. 14 (1) (proviso). 
In euch a case tlie buyer is deemed to buy on his own judgment, even 
although the goods are not spccide (CAtiitfrr r. ffopAtiis (1838), 4 M. dr W. 
300 (patent smoke-consuiuing furnace); Vrideaux v. Bunnett (1857), 1 
C. B. (K. S.) 613; Prideaux v, J/'J/urroy (18C0) 2 F. & F. 225 (smoke* 
consuming valve); Otfiumt y.Baylty (1843), 5 Q. B. 288 (patent print* 
ing tuachiuo); Chalsiort v. Lardiny (18U6). 17 h. T. 571 (corn reaper); 
Paul <8 ('o. V. Gtcxgov Corpcralion (1900), 3 F. (Ct. of Seas.) U9 (patent 
siDoke-cotisumiug apparatus)); compare title Food and Dnuos, Vol. XV., 
p. 22. As to what conslituM a ** patent or other trade name " for this 

S urpose, SCO GiiUtpu Brothtft A Co. ▼. CAsasy, Rggar S Co., [1806] 2 
I. B. 50. 64; Bntlcl Tramoayo eU. CarrUtge Co., Lid. v. Fiat Motoro, 
£^., [1910] 2 R. B. 831, 839, 842, 0. A. The proviso is a branch of tho 
larger rule that a buyer bays on hie own jadment where he defines the 
tiling he requires for nis stated purpose. It sIio assuiuce (hat tho seller 
has not expressly undertuken that the goods shall be fit lor the buyer's 
purpose, in which case the buyer would of course not be bound to take 
tho goods (Ghoalsr v. Boykins, 4npra, per Lord Abingbr. C.B., at p. 405; 
Rydraulie Bnyinetriny Co. v. Spencer^ Sons U886), 2 T. L. R. 654, 0. A.; 
ifri«fol TramKoyr 4lo. Carriage Co., Lid. y. Fint Molor$, Ltd., sapra). 

(t) Under the Sole of Goods Act, 1893 (56 & 57 Viet. o. /I), ss. 13, 
14 (2): Bnstol Tramwiys etc. Carriage Co., Lid. v. Fiat J/ofon, Hd., 
eupm; WiUiamson v. Botsr CyeU Co., [1901] 2 I. H. 615, 0. A., per 
FXTf.QIBBON, L.J. 

0) For the meaning of these words, see Sale of Goods Act, 1893 bt 57 
Viot. 0 . 71), s. 13; p. 156, anU. The description may be implied (wren v. 
BoU, swtra). 

ik) Sale of Goods Act. 1803 (56 8s 67 Viot. o. 71). a 14 (8). **QuMjty " 
^ludsi *' state or condition" (<M., a 63 (1)). As illustrations of tbid., 
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8kot. 7. 

Conditions 
and War- 
rantUt. 


A quMtion of 
Soteotloik. 


Sals of Qooifi. 

bas axaTDtned tho goods Aere is do implidd condition as regards 
defects wiiicb such ezamination ought to nave revealed (11 
Croods are of merthantable qi^ity where they 9m of such 
qudlity and in such condition that a reasonable man, acting reason¬ 
ably, would, after a full examination, accept the goods in the cir* 
cunistanees of the case in performance of his offer to buy them, 
whether he buys for faia own use or to sell again (m). 

Sos-fiecr. 6.—5af« ty Sample. 

387. A contract of sale Is a contract for sale by sample where 
there ie a term in the contract, express or implied, to that effect (n). 


•. 14 (2), see Oardintr t. Omy (1815J, 4 Comp. 144 (waste silk); Laing t. 
Fiiiffeon (1S16), 6 Taunt. 108 (aaddlet); joM$ y. Brxghi (1820), 6 Bing. 
033 (copper iheathlng); J/edv v.Ortgion (1808), L. R. 4 Exch. 49» Ex. Ca. 
(fhirting); Josei T. (1868), L. R. 3 Q. B. 107 (Manilla hemp), re* 
Tiewinc the preriona cases; Bserv. WoIIcyt (1877), 46 L. J. ( 0 . a.) 677 
(rabblU); M^CUUand r. Skwori (1883), 12 L. R. Ir. 120 (goods **as 
elassided ** : excluiuoa of the Sale of Goods Act, 1893 (06 Ot 07 Viot.c. 71], 
a. 14 (2)); Drummond ▼. Von Ingon (1887), 12 App. Cas. 284, 200; «7onai 
▼. Pod^a (1600), 24 Q. B. D. 660 (doth); Wron v. JhU, [1003] 1 K. £. 
610, (5. A. (beer cootaminated with arsenic); BrUtol Tramway$ rk. 
OoMop C9.,lAd. Y. Fiat UoUntt Ltd., [10101 2 R. B. 831, C. A. (oiotor 
omoibuscK ); Joek*onY. Boto Jfotor oad Cjicta Co., [1910] 3 K. B. 937, C. A. 
(motor koma). llie condition does not apply to the reeeptado of tho goods 
where it is a mere adjunct to, or luciucut of, tho goods thetn$e!/os, as, 
fo.p the casks eoutaioing oU sold, but the state of the receptacle may 
afteot the quality of tlie goods Ihcmselyca (Gower y. Von i>ed<i2eeA (1837), 
3 Bing. (N. c.) 717 ; Malin y. London Sire MiU Co. (1869), 20 l». T. 706). 
As UDder the Sole of Goods Act, 1893 (66 4e 57 Viet. e. 71), s. 14 (I), it is 
ueccssary under ibui., s. 14 (2), that the seller should be a dealer in the class of 
goods sold; otherwise there » no condition (fpaviVk Oailighi Co, v. King ^ 
Co. (1886), 3 T. L. R. 100, C. A. (surplus tar : seller not a dealer)). Tho 
rule appUea to tpeeifto as well as to unascerUined goods {Shepherd y. Pybut 
(1842). 3 Man. & G. 866 ; lirigtd Tramvaye tic, Carriuge Co., Lid. y. Fiot 
Metore, Ltd., supra, at p. 838). As to deterioration of the goods in 
tmnut to the buyer, see p. 223, vo^t; Sale of Goods Act, 1893 (56 4s 6? 
Viet. c. 71), s. 33. 

(l) Ssle of Goods Act, 1893 (56 4c 67 Viet. c. 71), s. 14 (2); compare, 
as to sale by sample, ibwi., i. 15 (2) (o); see p. 162, poet; Drummond y. 
Von Ingen (1887), 12 App. Cas. 284, 290; WoUie v. Sueeell, [ID02] 2 I. R. 
685,596. (1. A. Ihe rule preTigutly to the Act was that a warranty of tner* 
chantable quality was impUi-d where goods of a Bp«^ci£ed description, 
kind, ioaecessible to the buyer's examination, were contraotd for. In 
such a case the presumption was that the buyer relied upon the judgment, 
knowledge, and infonnaiion of the seller, and Uio maxim taveai ompior 
accordingly did not apply {Joneo ▼. Jifst (1868), L. R. 3 Q. B. 197). Under 
tho Sale of Goods Act, 1893 (56 4t 57 Viet. c. 71), the condition is not 
excluded except where the buyer has actually examined the goods, and 
then only as regards discoverable defects. Toe Act baa thus adapts to 
unpliod conditions the principle of the rule at common law that an express 
general warranty does not cover patent defects; see p. 164, poet, 

(m) Briiicl Trawooye eU. Corriage Co., Ltd. t. Fiat Motors, Hd., suproi 
per Vauwieu., L.J., at p. 841; see also Jones v. Briaht (1829), 5 Bing. ^3. 
psr Best, C. J., sin. 644; SkapAord v. F^bus, supra {ourp unfit for orainary 
use as Bunh); and, if the buyer carries on two buaincaaes, of wbioh the 
seller knows one only, ibe question is whether the goods are merchant* 
able as supplied to a buyer carrying on the business known to tho seller 
{Jonm V. Pad^ (1890). 84 Q. B. D. 660). 

(w) Bale o! Goo^ Aot, 1893 (56 4s 67 Viet. e. 71), s. 16 (1). As to annex¬ 
ing such a term by usage to a writtan oontraot, see 5|rsrs v. «rofki^(1848)» 
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t Pabt II.—Fo^matiok of the Contract. 

The mere exhibition oi a eample dnrAg the negotiation of the 
contract does not eonstitate the contract one for eaie by Bainple(o). 

268. In the case of a contract fer sale 1)^ sample the following 
condition B are implied:— 

(1) that tho bulk Bhall correapood with the sample in quality (p); 

(2) that the buyer eball have a reasonable opportunity of 
comparing the bulk with the sample (g); 


2 Exch. 1 Ai to exprcas i»ale« by sample* see, e.y.,Sui$$U ▼. Nieolopulc 
( 1 B 60 ), 8C. B. (M. s.) 362 (bulk to bo e^^ual to agent's report and to samples): 
Tom^rtm v. Aipalria AgrieuHurai Co^cp^ralive (187S), 27 L. T. 276, 

Kx. Ch.; Clark v. SehKotis (1853), 2 W. B. 16 (bulk to be equal to sample 
and onaijAie) ; Htyworih v. ffurrAtAJOis(1807). L. K. 2 Q. B. 447 ('*wool 
guarantee about similar to samplM "); As4mar v. Crvtrtta (1867), L. B. 
2 C. P. 677, Kx Cli< ('' cotton gnaronteed equal to sample " : othenrUe an 
allowance); Re Walicere, Winter and Hamm and Shaw, Hon <t Co., [1904] 
2 K. 11. 152 (" about oh por sample "). The office of a Munple. like iusuec* 
lion of bulk, is to prosent to the ejo tbo ioteotion of the parties, whicn it 
may bo difficult or nupossiblo to express in worda But a sample cannot bo 
treated ua conveying atiy greater information thaii tvould be* given by 
nxprcHS words [l^ruHimond v. Pua iuM (1887). J2 App. Cua. 28*1, 207 
(lattmt dofevt in goods and sample). Farkineon t. Lss (1802). 2 East, J14, 
to tho contrary, is no longer law (liandaU r. jVnpso»(1877), 2 Q. B. D. 102, 
C. A.). 

(o) Tye T. Fifnmcre (1813), 3 Camp. 402; ^frrdfssr v. Cfmy (1815), 4 
Cump. 144 : Meyer v. A'reriA (1814). 4 Cantp. 22; Cinner v. Ktiuj (1890), 

7 T, 1 j. R. 140, C. A. (all cases of written eontrocU). 

ip) ^MvgfiioodsAct, 1803(5e5fr57Victc. 71).e. 15(2)(a). "Quality** 
iucludoH state or condflion ; seep. 121, ante. Where the goods do not 
answer to their dewHotion, ;6f<l, s. 13, also applies; see p. 154, unfe. See, on 
tills cnoctmonl, /JiOlerl v. HAee (1807). 1 Cutnp. 113 (usage inconsistent 
with written conti'art); I^arktr r. Paimtr (1821), 4 B. A: Aid. 387, 991 
(Indian rice); Welle v. Uopkine (1830), 5 M, A: W. 7 (failure of considers* 
tioo for bill given fur hops ); ('ooke v. Hiddelien (1844), 1 (?sr. A& Kir 561 
(osoge to make rebate on price); Oarter v. f'ricl* (1859). 4 H. A: H. 412 
(unknown seed culled seed barley); 7>uc.v ▼. Mouflei (i860), 5 U. A; N. 221) 
(cider) ; llorrowman v. Uoeeel (1864). 16 0. B. (K. e.) 58 (roHued petroleum : 
sold note omitting provision as to sample: buyer's Suitable plea); Ueilbvit 
y. llickton (1872), Sj. K. 7 0. l\ 438 (boots); Smith v. Uaykee (1871), L. R. 

8 Q. 11. 6U7 (oats sold simply as oata, and not as old oaU ); Meliorr. Japiny 
(1889). 5 T. L. R. 574 (cloth not (U*.cordiog to souiplo in colour); Jokntim v. 
Oaekain (1891), 8 T. U H. 70 (hops falsely packed contrary to statute); 
Re WalketA, IVineer and Hamm and Skate, Son <9 Co., enpra {** about 
na per sample": usage qualifying implied condition). As to "average 
sample," see Zeoruird v. Fowler (1871), 44 New York Reports* 289, 
As to mistake in exhibit in g the wrung satnple, and tho oitoct, see SeoU 
V. ZiffUdate (1858), 8 K. & 11. 815; Me^aw v. JVotloy (1878), 3 L. R. Ir. 
530, C. A. Aj to pari of bulk beiug infenor to sample, seo A itken, Campbell 
(9 Co., Lid. V, HoalUn and OaUnby, [1908} S. C. 400. The inmlied con* 
dition appli^ to spcctffo goods; accorduigly Jleyworih v. Halcktaeoa 
(1867), L. B. 2 Q. B. 447, is open to reconsideration. 

(o) Sale of Goods Act, 1803 (56 it 57 Viet. e. 71), s. 15 (2) (b): Lorymer 
y. SmUk (1822), 1 D. A$ C. I; UeObattT. BieJeeon (1872), L. B. 7 0. P. 438), 
*nie condition ia excluded under t)ie Sale of Goods Act, 1893 (56 it 57 Viet, 
c. 71), s, 55, wliW there it a stipulation for paymeui of the pnee oo arriv^ 
of the goo^, and before aetnv delivery to the buyer (Polert^Ai JBrotfwre y. 
J>rUd Milk Co., Ltd. (1904), 10 Com. Cat. 42 (oath on arrival against abipping 
docomeuts)). But the buyor reUina the ngbt, after payment, to examiou 
the goods on delivery or tmder by the seller, as a condition precedent to 
acceptanoe (Sale of Goods Act, 1899 (56 it 57 Viet. o. 7l),s. 34); see p. 228, 
poet. 

B.L.—XXT, 
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(8) ibat the goods shall free from an; dafect rendering them 
oamerchautable, wiiioh would nok be apparent on reasonable 
examination of the sample 0)* ^ 

^VU-SiiCT. *t,—Other Gpmmm Late or Staintori/ Oonditioiu and Warrantit*. 

389. An implied eondiiion as to quality or fitness for a particular 
purpose may be annexed by the uaage of trade («). 

290. Where there is a contract of sale by a manufacturer, as 
such, and not as a dealer, there is perhaps, in the absence of 
trade usage, an implied condition that tbs goods are of the 
seller’s own manufacture (f). 

291. Statutory warranties aro annexed to the sale of certain 
articles. For example, on the sale of an anchor or chain cable, 
there is an implied warranty that it has been proved and tested 
before sale (a); on the sale of hops in any bag or pocket marked 
with any desoription etc. indicating the name of tht grower, or 
the place or year of growth, the seller is deemed to contract for 
the genuineness of the description etc.(6); and on the sale of an 
article with a trade mark, there is an imnlied warranty that tbe 
mark is genuine and has b^u properly applied (c). 


(A Sale of Goods Act. 1893 (M ^ 67 Viot. c. 71). a 15 (2) (c); MstvfttrUtut 
V. Tniffor (1868). L. K. 1 Sc. 8c Div. 245 ; ffrigrull v. 2/W.:«9a (1872). L. U. 
7 C. r. 438; iuoJy r. Qrrg$ 0 n (1868). L. It. 4 Kxeh. 49. Kx. Ch.; J/rum- 
flumd V. Van In^n (1687). 12 App. C^. 284 ; //atnet. Uafchrlor & Ca. v. 
yirminatr (1885). 2 T. L. H. 107. For tho Dieauiog of " moicbantable." 
see p. 160, mile. The Sale of Goode Act. 1803 (66 K 67 Viet. c. 71), a 15 
(2) (o), presupposes that both tho sampi« and the bulk coutuio a latent 
defect. If the latent defect is in the aaioplo only there is no breach of the 
proTision, and tlie question would seem to bo whether, under ibid., a 15 
(2) (e). the balk correeponda with the apparent quality of tho sample. If 
the defect ui tbe sample is patent, thee^ler fulltis his cootract by deliver* 
ing tbe balk in accordenco with the defective aaniplc, for any implied 
intention that tbe bulk ihaii be of higher quality ia negaGved (.Vony v. 
Grepeew. aspra). 

(i) Bale of Goods Act, 1893 (56 6c .77 Viet. c. 71). a. 14 (3); Joam t. 
Bowden (ISIS). 4 Taunt. 847 ; Ifea/l v. Kinc (1610). 12 East. 452, cited by 
Uxain, J.. in jonca y. Ztowden. tnpm (sale of shoop as'*H(oek "); company 
^yera y. Jona$ (1848). 2 Ezch. 111 (aale by sample implied). Cooyers^y, 
na implied conditiou or warranty may be negatived by the usage of n par* 
tioular trade (Bale of Goods Act. 1803 (66 6c 67 Viot. o. 71). s. 65). As to 
trade usage generully. see title * :ustom and Usaors, VoL X., pp. 240 «f aac. 

(t) Johmon v. BayUon (1881), 7 Q. B. D. 4.88. G. A., Biuuwri.l. hS, 
diaeentba: cofUro lu Scotland {Watt Starhton Iron Oo. ▼. NsiUon and 
AfoxwsQ (1880), 7 B. (Ct. of Seas.) 1056; «fo4nron and Keay v. NichaU it 
Son (1881), 8 A. (Ct. of Sees.) 437). If this implied condition can be cou- 
sideri^ as coming within the expre^oo ** quality of goods.*' it is negatived 
by tbe exclusive tenna of the Sale of Goods Act, 1893 (56 Sl 5? Viot. 
0 . 71), a. 14, but if it does not fall within that term, Jokpton v. Kayltem, 
awpra, U stall law in England. Quofro, however, wliother manufacture 
by the seUer himself may not in some eircumstanoes be ooniudercd an 
impHed descriptinii of the goods under the Sale of Goods Act. 1863 
(66 6c 57 ^t. 0 . 71), s. 13. 

(a) Anchors and Chain Cables Act. 1899 (62 6s 63 Viet. e. 23), a. 2 : Hell 
y. BifKiighem <1 Bow# (1886), 54 I«. T. 387^ aee tiGoa Siuppsho akd 
Natioatiovi Tbadi avp Traijs Uuioifs. 

(b) Hops (Pierentios of Freuds) Act. 1866 (20 6c 80 Viet. e. 37). s. 19. 
As to the aale of hops, km titUe Aoucultijul Vol. I., pp. 201, 202; 
Food ard Dtooa, Vol. XV., p. 69. 

(c) Iferohandise Marks Act, 1887 (60 6c 61 Viet o. 28). a. 17 ; ye, aM, 
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293. Apart from conditioo or warraotv, the selldr o! 
dangerouB gooda is liable in damages if he sells them without fair 
warning and injury results to the buyer (dX 


9VB-8ifiCT. 8.— K/rlutif/n or VaruUim of InjiiUrl CvittJUfotu and TFdrronKe^. 

293. An implied condition or warranty in a contract of sale may 
be negatived or varied by exproBs agreement, or by the course of 
dealing l)6tweeu the parties, or by usage, if the usage be such as to 
hind both parties to the contract (eX But an express warranty or 
condition doea not negative a warranty or condition implied by the 
Act unless inconsistent therewith (/X 
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the riax and ITomp Seed (Ireland) Act, 1810 (50 Geo. 8, c. 83). As to 
feriUiMrs and feuding atufTa, see title AoaicuLTvaE, Vol. 1., p. 385, 
and. geuerully, lilies TiUDS AMD Taaob Umions^ Tkadb Ma&ks, 
I'aADX Names, akd Dssioms ; compare titles Food amd DauG.i, Vol XV., 
pp. 5 el ee^., 45 el $€ q .; Mrdicimb amd Puahmact, Vol. XX., pp. 377 
ei ir^., 381 d 

(d) Vlarkt V. Army and A'aey Co operafioe 5oei^, {1903] I K« B. 156, 
C. A .; ftia^^kAr v. Lftk$ and Kuioi (1912), 105 h T. 533, where tJie cases 
arc coasidund : see also title Nxoljokkcr, Vol XXI.,pp. 370,408, 409.480. 
'rha principle is not eonllued to sellerR ; it applies eoudly to anvonuVbo 
hails clnnizcfout goods to another without waraiug (AnmAeU ▼. &aaU and 
Sheffield TraMpori Co., Lid., 11910] 3 K. B. 94, C. A.). 

(e) 8nlo of (ioiids Act, 1893 (50 5c 57 Viet. o. 7))* s. 65, which applies 

generally to auy right, duty, or liability ** implied by law in a contract 
of Mclo: Protter v. /looptr (1817), I Moore (c. r.), 100 (saffron expreSBly 

bought as being inferior); 2*indor r. ButUin (1862), 11 W. U. 26 (seed of 
good growing stock : warranty of producUvooess oziluded); ZHeb^oa 
V. ZUinin (1851), 10 C. U. 502 (express warranty of quality on shipment 
only) ; Coivu V. Binyhan (1853), 2 K. 5e B. 836 (cargo '* as it stands *'); 
Jo*Uno V. KinoMford ( 1863), 13 C. B. (N. a.) 447 uaio of oxalic acid. ** qoaJitr 
approved "); iVorti v. Uohiti (1878), 4 App. Gas. 13 (pigs m>id with all 
faults"); JII*CUlUtnd v. Siewtri (1883), 12 L. B. Ir. 125 (goods "aa 
classiUcd ; f/ydraulic An^inemfig Co. T. Spencer ds Soho (1886), 2 
1\ L. it. 554, C. A. (goods to be made sound aceordiug to buyer's plan); 
i>e IVifi v. Berry (1890). 134 United States Reporte, 306 (express standard 
of quality); iVengAi BrclAen y. JMed iJiU; Co., Ltd. (1^4), 10 Com. 
Coe. 42 (payment on arrival against documents: Sale of Goods Act, 
1893 (56 A 57 Viet. o. 71), s. IS (2) (b) excluded); see IFottw, Son and 
iVelit y. Pratt and Hayneo, [1911] A. C. 394, where an unsucceaafal 
Attempt was made to negative the implied eondition of deecription. As 
to usage, sue •/oArifon v. iMytlon (1881), 7 Q. B. D. 438, C. A. (usage to 
supply goo<ls of other manufacturers); ffo ifaikoro, Winoerand ffamm and 
Shnw, Son £ Co., [1904] 2 K. B. 152, 158 (usage to turn couditjou into 
warranty); JaiM y. Pvm (1816), 6 Taunt. 44 d (failure of description: 
usage to exclude buyers right of rejection invalid). And acc, generally, 
titles Custom avd Usaors, Vol. X., pp. 249 H seq.: Evidemca. 
Vol. XilL, po. 444.445. The general proposition in tbo Sale of Goods Ao^ 
1803 (56 & 57 Viot. c. 71), s. 55, must ol coune be read subjeot to the 
general rules of evidence with regard to contracts reduced to writing; 
ace on this, titles CuMTKAiTr, Vol. Vll., pp. 509 e( seg., 523 el teg. ; Dasoa 
AKD OtHKH INSTBUMBMTS, VoL X., pp. 444 et $40. 

if) Sale of Goods Act, 1893 (56 & 57 Viet. o. 71), S. 14 (4); Biggs t. 
ParMHfcm (1862), 7 H. St N. 965, £x. Cb. (provisions): Johnson v. Bayfioa, 
supra (ahip plates to dam Lloyd's aurvey); Jtfody v. Grepon (1868). 
L. B. 4 Exoh. 40. Ex. (5h.; i>rK«imoiid v. Van Inyon (1887), I2 App. Cas. 
284 (express sale by sample: warranty of merchentable quality, not 
oxoludeu gad latent defects); compare Jf'OWhtiid v. Siowart, sapra; 
JMuon T. Zieinia, sapra (inconaiateot oxpiees warranty). 

o 2 
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SKTr. 7. 
Conditions 
ftnd Wu> 
ranUei. 

limiUd in 


Oocd* wftr* 
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be Apprered 
bj ULid 
pmoD. 


Qeoeml 

iTAmnt/ 
AOd pACCDt 
defecU. 


Brs^Sset. ^.-^Oondruciten Certain Saprttt iVamnOee or Oondiiione^ 

294. A limitation of time added to an espreas atipulation as to 
the quality, fitness, or other incident of tbo go^ primdf^ie means 
that the goods shall conform to the i?arranty or condition during 
the whole of the time(^); but it may, by the construction of the 
contract, the nature of the ^ods sold, or usage of trade, be intended 
to mean that the seller shall be liable for such breach only of the 
warranty or condition as shall be enforced by action, or notified (h) 
to the seller, within the time(i). 

295. Where goods are to be supplied to the buyer to the satisfac¬ 
tion of a third personal), and the goods are also subject to an 
express warranty or condition, the approval of the third person is 
not, unless it is otherwise agreed, deemed to show conclusively that 
t)ie warranty or condition has beeti duly performed (i). Conversely, 
the fact that the goods conform to the warranty or condition does 
not show (hat they are supplied to the satisfaction of the third 
person (m). 

296. An express (n) warranty of goods, although in general 
terms, is not, unless it be otherwise agreed (o), deemed to protect 
tbe^uyor against defects in the goods of which he was, at (he time 
of tlie contract, aware, or which, the buyer having at that time seen 
(he goods, were apparent without (he exercise of skill or knowl6dge(p). 

( 9 ) CfMpman t. b. H. 1 Q. H. 403. Sooh would bo Mic 

csss of a warranty of waiches, piaiuM, or proviAinns. Hes, os to tbo 
latter, JoiiarCon («/. Barre) ds Co. v. (ildkom (1895). 11 T. L. U. 4U1, P. <!. 

S A Dotiflcatioo is. however, not ordiuahly a condition precedent to a 
of action; aeop. 276, po«t. 

(t) Chownan v. tVir.v^iter, eupra. Iii By^toUr v. Birkanlwyn (1834), 1 
Ad. Kr SOS, and Smart v. Hyde (1841), 8 M. W. 723. the sellor'A 
reapoQubility waa in tcmia limhed to a certain time; acc alfto Speak v. 
Taylor (1604), 10 T. L. H. 224 (damagos held to cover pu&i and fnturo 
dcfecta). 

(1;) As to eontroetB subject to appr >val of the buyer or a third perxon. 
see. nnmlly, titles BuiLOiNO (^Krtuers, Kxginxkrs, and Abciuircth. 
VoJ. III. pp. 206—8; Contract, VoL VII., p. 433; and note (o), p. 115. 
ante ; ana see aluo Shipmayy. Brortdwood, [1899] 1 Q. li. 360, C. A. (Hellor'A 
collusion with third person); BuUerbury v. Vyie (1B63), 211. & C. 42 (buyer's 
collusion with third person). 

(I) Bird T. ^rnilA (1848), 12 Q. B. 786 : v. r^ordan (1860). 2 L. T. 

164 ; Bombay Burmak Trading Carporfdion, v. Aga Makomfl Khnlevl 

^iraeeo (1811), L. B. 38 Ind. App. 160 (goods sold to bo ** passed** by 
Be)Ier*s agent). 

(m) O^flon T. BaeUm Counlioe Bail. Co. (1853). 8 Kxch. 609. 

(n) CocKBURN, C.J., in Burgee v. Wiekham (1863), 3 K. 6c B. 609. 684, 
considered that the principle a fortiori applied to warranties or conditions 
implied by law ; and it has been expmsiy a<loptcd by the Sale of Goods 
Act, 1893 (56 & 57 Viet. c. 71), s. 14 (2); seep. 159,a»ls. It is alsoimpli^j 
enacted in tHo Sale of Goods Act, 1893 {66 St 67 Viet. p. 71), w. 18, 14 (1), 
16. 

( 0 ) The seller may, for example, warrant the future soundness 0 ! goods 
having a patent del»t {Liddcra v. £atft (1824). 2 Biog. 188). 

(p) If one sell mo a horse appsreot blind, and wsnant him sound of all 
his members, and I see him, 1 shall have no deceit, for that I night see it. 
Otberwine it is of a disease wiiiiin his body; there upon the warrant I 
ihiJ] have deceit. But if one sell a blind horse, snd worrsnt liim to one that 
does not soe him, deceit lyes *’ (Kitehis on Courts, 1676 ed., p. 347); Baity v. 
Iferrsff (1816), 3 BuUt. 04 (horse witii one eye); BuUerfrM v. Burrougke 
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Bat the buyer is entitled to rely upon each a warranty, and is not t. 

bound to examine the goods (q). Conditions 

Where the Relief, in order to prevent, or render ineflectaal, and War- 
an examination of the goods by tbo buyer, gives an express rantles. 
warranty, or uses some other artifice, an express general warranty ^ 
is deemed to cover defects which would otherwise have been 
apparent (r). 

Sacr. 6.— 

297. As A general rule, contracts of sale reduced into writine do 8(4Qpt. 
not require any stamp, f<»r any agreement, letter, or memoranaum 
made for or relating to the sale of any goods, wares, or merchandise 
is exempt from duty by sUtute (s). 

(1706), 1 Salk. 2U (lUkmd: defect not obvioas); TAddnrd v. Xain (IS24), 

2 Btnff. ISA : Ufarqetion v. Wright 7 Bio£. 603; (1833) S Bing 454 ; 

UcUiilny v. JUorgnn (1S5S), I K. K ¥,. I ; Smith ▼. O'Dryan (1864), 13 
W. 11. 70 (defect Dot patent); Cowdy v. <1S7C), 30 L. T. 22 

(iniprction for collateral purpose of buyer's ogont). Tbe rule a as old 
as tnu Civil luw (Dig. IS, 1, 43. 1), and ia al«o tbo aame in eciuity {Dyer t. 

Uargrave, Tlargmve v. Dyer (ISOi^, 10 Vca. 505; ▼. Brouofcfoi^ 

(1604), 5 Do G. III. 4k G. 120. 131, C. A.), and illii«tratea tbo wider principle 
that a thing may be Rold anbject to defects {Ducendu r. i>«puy (1SS3), 0 
Anp. Ca». 150, r. C. (litic)). In written contracts oral cr/dence is* not 
admisKiblc to show tlmt a defect was pointed out by the M'llcr (gmtfA v. 

0*Brynn, enpra, per BsAUWEi.r., B.); confm in America (grAvylrr ▼. Shu 
flS04), 2 CaincA, 203). See also. gcncroUy, title As'ihala. Vo). 1.. p. S60. 

Per ioTiUH of warranty as to nondilion ou sale of horse*, vet EncyolopDilis 
of Form* nnd Precedcut^, Vul. X)., pp. 578. 570. As to mi>«rcpreseiitat)on 
and frund gi-ncrntly, sec title MisnKrii£:«EXTATios SXD Fasuu, Vol. XX., 
pp. 65.3 et eeq. 

(g) Tye ▼. Fyumore (1813), 3 Camp. 462 (Istent defect in sarnplei); 

Mowbray v. Merrywntiher, f 189.11 2 Q. B. 640. C. A.; Srott y. rotey, 

Aikman c6 CV (1890). 16 T. L. It. . 1.1 (ship nnder charlcrparty). The 
buyer cnonot, however, wilfully blind his eyes (Vandewatker y. Oemer (1673), 

65 Burbtmr (Xew York). 556). 

(r) Dorriofjfon v. AVlir<inI« (1620), 2 Roll. Rep. 188 ; Xenner v. Unrding 
(1677). 26 American Reports, 615. Tlie law is well stated in Chodeey v. 
itreene (1656), 24 (!onne4*ticut Repoils, 562. 

(«) Stamp Act, ISO! (54 & 55 Viet. c. 39), 6. 22. Srhed. T., title 
** Agreement" ; boo ^krins y. A'fmorsf 1600), 2 C.nmp. 407(wArninty in receipt 
for price); Mreringr. i>HA'«(1628), 2 Man. 5; ity. (K. B.) 121 (sale of ship); 

Chanter Y. DitJtineon (1843), 6 Seott (g. R.), 162 (affixing chattel aod sale 
of patent rights); Mayfield v. Kobiaaoa (1845), 7 Q. B. 486 (memorandum 
of sale with subsidinry stipulations); Sadler v. Johneon (1847), 10 31. W. 

775 (agreement to guarantee payment for goods by consigDce); and other 
cases m Gtle (Utaraktkb, Vol. XV.. p. 473; Topping r. (1S6I). 2 
F. Sc F. 408 (ngrooment to employ auctioneer): and other cases iu title 
Contract, Vol. VI1., pp. 538 ei eey. Tbo general principle is that an 
agreement, of which tlic primary object is a sale, is exempt, other stipula¬ 
tions t«ii>g merely snbsidiary {hein T. Lone (1867), L. R. 2 Q. B. 144, per 
Blacrborn, J.). As to contracts now falling under the Sale of Goods 
Aet, 1893 (66 Sc 57 Viet. c. 71), s. 4 (2) (see p. 128, oafe), no memorsndum 
or other writing made uoceesary by tho Statute of Frauds Amendmeot Act, 

1828 (6 Geo. 4, o. 14), is deemed to be an agreement within the meaning 
of any statute relating to the duties of stamps {Hid,, s. 8); aee Joust y. 

Jtyder (1836). 4 M. & W. 32. An agreement for the sale of any interest 
in goods, wares, or merchandise, or any ebip or vessel, is expressly exempted 
from the conveyonoes drity imposed upon ec^aiu contracts or agreeTneuis 
for sale (Stamp Act» 1861 (54 4t 56 Vict. o. 36), a 66(1): Kevenue Act, 

1006 (6 ICdw. 7, 0 . 43). s. 7]; sco also title Contract, Vol. VII., pp. 538 
fi eoq. As to exemptions from stamp dutiri generally, see title Rrtesui, 

Vol. XXlV.pp. 721 riisg. 
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SftoT. 8. If^ however, a oonlraot of &a1d be nnder seaKt), or is m such a 
StamiM. form as to come specifically ondor some other hewing charged with 

— duty, it must be stamped accordingly(ii)i and every iustrument 
where)any property^ U]>on the sale thereof, is transferred to, or 
vested in, a purchaser, or any other person on hia behalf, or by hia 
diroction, is subject to the stamp applicable to a conveyance on 
aak* Uoroover, certain mercantile documentH used in connection 
with contracts of sale are subjoet to specific rates of duty (y). 


Part III—Effects of the Contract. 

fifiCT. 1.— 2'ransfor o/ the Prf>peHy from Seller to Buyer, 

Su9*SfoT. 1.—/s Oeueral, 

jDtentbB 298. The intention of tho parties, as shown by the terms of the 
fOToru?. contract and the circumKtancos of Iho case, determines the time 

(1) Cl/tylon V. (1826), 6 B. & C. 41. 

(ii) Co ttnly of Durham EUelriccl PoKtr DUiribuiion Ce. v. /nl/inJ Jlwenue 
ComnUfunurMAiOitO] 1 K. B. 737: alTinned [1000] 2 K. B. 6m. 0. A.: soe 
BrxcYUC LioutiNO avd PowEft, Vol. XII.. p. 610 ; Conlcr v. Drake- 
ford (1811), 3 Taunt. 382 (lease containing contract of sale); and soe. 

title Revxvub, VoL XXIV.. pp. 708 el $ei(. By tbo Finance 
cl. 1907 (7 Edw. 7, o. 13), s. 7, hire-purchase agrccinenti are made lubject 
to an agreement, or to a deed, stamp, as tho case may be: ns to liirc-pur- 
chase agrecinenU generally, see titles BAlLMr.sT, Via. 1., pp. 554 et req.; 
Bills of Sale, Vnl. III., pp. 12. 13. 

lx] 'Stami) Act. 1801 (54 & 55 Viet. o. 30), a. 54. Thus, absolntu bills of 
sale are subject to od valorem duty as oooyeyances : see the scalo in title 
BtLLS or Salb, Vol. in.,p. 76. note {k). Those duties are. by tbo I'lnnace 
(loop. 10) Act, 1010 (10 Bdw. 7. o. 8), e. 73, doubled, except in oases where 
the consideration does not exceed 2500, and tlie instnunont contains a 
statement that the sale does not form part of a larger trunsAcfion, or scries 
of trunsantioos, the consideratiou for which exceeds £500. A bill of sale 
cannot be registered unlcaa tho original bo dniy sinmned (Stamp Act, 1891 
(54 L 55 Viot. e. 30),a. 41: sou title Bills or Salk, Vol. III., p. 76 ); but, 
if the deed has actu^ly been registered, the omission of (he stamp does not 
render the deed yoid (ffetiatny v. (1863). 4B. & S. 265). As to the 
words ''transferred to or vested in,'* soe PAiffm v. Morriion (1844). 12 
H. di W. 749 (coal to be severed by buyer). By the Fiiianco Act, 1895 
(68 d( 59 Viot. c. 16), s. 12, the ad valorem duty ou a conveyance on sale 
is payable on proMrty, including goods and chattels, purchased by a 
person ** authorised to purchase property** under any Act {Eaeibourw 
Corporation v. d.>G., fl9(>4] A. C. 155). 

(y) A '* wanant for goods,*' aa definod in that Act, must bo stamped 
with a 3(i. stamp, which may bo adhesive (Stamp Act, 1891 (54 A 55 viot. 
0. 39), B. Ill, Bched. 1.). Aceeipts by iolaml carriers, and weight notes 
isaacd with stamped warrants, aro exempt (tAid.). Delivery ordere are 
exempt from stamp duly (Finanoe Act, 1905 (5 Edw. 7, c, 4), s. 5 (2)). 
A prvmUsory aute or bill of exchange given or accepted for tbe price ntust 
be stamped as such ; but an instrument mlatiiig to the sale of goods ii 
not a promissory note merely because it contains an express promise to 
pay the price (XUis v. BQw (1820). Qow, 216); see the gooeriu prlnolple 
8tati*d in Mor^npe Ineuranet CemforaUon v. Inland Ttevenae CommUeionert 
(1888). 21 Q. B. D. 352, 0. A., and in title CoMtftACt, Vol. VII., p. 537 ; 
and sec) title Hate or ExcitANox, PaouiMonT Norse, and Nsootiablb 
I nembMtNTS. Vol. tl., pp. 673. 574. As to a bill of lading, aee title 
SwrypiNO Aur> Navioation ; and oa to stamp duties generally, see title 
Bsvbkub, Vol. XXZV., pp. 100 eteeq. * 
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whaD, and the condiiione eafajeci to wbich» the property in the goods 
is to be tranafered (^). 

A contract of sale mast»like all contracts, be oonatrued as a whole. 
Acoordingly, the property in the goods passes where the terms of 
the contract show a clear intention that it shall pass (a), notwith¬ 
standing that there may be an express provision in the contract 
to the contrary (b). 


8CB*SBCr. 2.— (/ndJMrteiMd OodHt, 


399. Whore there is a contract for the sale of unascertained 
goods, DO property (c) in the goods is transferred to the buyer unless 
and until the goods are ascertaine<l (d)< 

In particular, whore Uio individuality of the goods depends upon 
their being so])arated, weighe<h measured, tested, or counted, or 
upon some other act or thing being done in relation thereto for their 
ascertainment, the goods are not ascertained until such act or thing 
be done (c). 

Goods are unascertained, notwithstanding that they are to be taken 
fmto a specific larger bulk, if the identity of the portion eo to be 
taken is unascertained (/). 

The ascertainment of the goods does not of itself necessarily pass 
the proi>erty. It is necessary that the parties should agree that (he 
property in the goods, when ascertained, should paas(p). 


800. The propertjr in unascertained goods puHses— 

(1) on the happening of a specified event which identifies (/r) the 

(v) 8o oDseted in express tenna with regard to spe<*ifio goods hy the Sale 
of Goods Act. ise3 (CC it 57 VIct o. 91), s. 17, and with to both 

speciUc and noaseertsiiiod goods by the covering word«*, ibid., §. IS; ace 
pp. 16S. no, 17M75<tvcg.,po«f. SoeaJsodaJeorOoods Acr, JSC3(5eA 57 
Viet. e. 7l),s. 61 (2); p. 281. pon* (saving Iho common fatv). 

(u) iSAow V. J$(le7y (1S60). 13 Moo. V. C. C. 433 (several documeuu); 
Mol^ntire v. CrotnUji Brother$, [1806] A. C. 457, 463, 468—470. 

(b) JUob’wiirc v. VfctmUy AroiAers, tspro. 

(o) l.e.f the general property, not merely a spoHal property (Sals of 
Goods Act, 1803 (56 ic 57 Viet. c. 71), a 62 (1)): see p. ISO, arifs. 

(d) Sals i>f Goods Act, 1803 (56 it 67 Viet. c. 71), s. 10; A s^lcn v. C'niren 
(1813), 4 Taunt. 644 fhogsheads of sugar out of bulk); IleilhnH v. //kdsoa 
(1873), L. K. 7 C. P. 438, per BuviLt. C.J., and 11T lbs, J., at p. 440. 

(s) Qilieti T. mil (1834), 2 Or. & M. 630, per Baylbt, B., at p. 635 (LO 
out of 18 tons of oil); Svanviek v. Sotkern (1839), 9 Ad. it Kl. 805, 
900 (weighing); H. v. TideewtU, (1005} 2 K. B. 373, 0. C. R. (same); 

V. ChrielMoe (1803), 8 T. L. It. 687, 0. A. (separation by licvo); 
Walutrey. Dreede (1611), 13 East, 623 (casks of oil to be searched and filled); 
H'Aifs V. WiUte (1613), 6 Taunt 176 (drawing off of oil); ShepU)/ ▼. Davie 
(1814), 6 Taunt. 617 (weigbiog of 10 tons of a spocific bulk of 30); Boswell 
V. Kilbcrn (1863), 15 Moo. P. C. 0. 300 (weigtuDg); Jeniifw v. Vebomc 
(1844), 7 Mar. it <t. 678 (aBeertainmciit by separation of residue). 



r. (1883), Cab. it £1. 05 (stack of bricks); Pletti v. Camp* 

beU, (1896] 2 Q. B. 229 (one jar of beer in a cart with otliers). 

(tf) If flit V. Baker (1848), 2 Excli. 1. 9; OamiMf v. Mernev Dorke 
md Harhaur Board (1863). 14 C. B. (n. s.) 4)2. per Krlb, C.J., at 
p. 416. 

(A) Seem, If the event does not ideatily (Gobttvoa f E.eejt. Kreefi 
r. Thompean (1875), L. H. 10 Exch. 274). 


Ban. L 

Troiisftr 
of ^ 
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from Seller 
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iricnt of goods 
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perty pAteca. 
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Sbot. 1. 

Transfer 
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ProiMrty 
from Seller 
to Buyer. 

SabteqQeot 

ftppropristioTi. 


goods, and on tbo happening whereof it ie agreed that the property 
shall pass (i); 

(3) by the unconditional appropriation, subeeqnently to the con- 
tract, as the subject-matter thereof, of the goods with the assent of 
both parties (j). 

SOI* Unless a different intention appears (ik), where there is a 
conti'act for the sale of unascertained or fatnre goods (f) by 
description (m), and goods of that description (n) and in a deliverable 
state (o) are unconditionally (p) appropriated to the contract, either 
by the seller with the assent of the buyer, or by the buyer with the 
assent of the seller, the property (q) in the gCK^s thereupon passes 
to the buyer. Such assent may be express or implied, and may 
be given either before or after the appropriation is made (r). But 

(<) R^'e$ ▼. Barlow (18S4). 13 Q. D. D. 436, C. A. (materials brouf^ht on 
pronIMS); and CMtenkam DirtH Bail. Oo. v. Ifani^l (1684), 

54 L. J. (cii.) 205 (material# brought on land and certified). So it may be 
agreed, ro., that all fruit that f<UU from a particular troo should thereupon 
become the property of the buyer. 

(j) Sale of Goods Act, 1603 (5e& 57 Viet. c. 71), s. IS, r. 5 (1); Roh<U y. 

(1S27), 6 B. &0. 3S8, per HoLaorn, J., at p. 3tl3. Paake, B., in 
TTait V. Bal:er (1648), 2 Exch. 1, at p. 6. points out that the word ‘^oppro* 
priation " is used iu the canes in two aeoscs. It may mcao a selection 
with common cooscut of the goods as tbo goods to be delivered, no pro* 
pertynevertheless passing, thus constitnting aaobUgtUiQCefli corf>ori$ ; ora 
nnal appropriation of the goods to the coutract. so as to nose the property 
therein to the buyer. In tlie text, supro, and in the Sale of Goods Act. 
1893 (56 86 57 Viet.c.73), a. 16, r. 5, and ihid., s. 10,thotorm is used in the 
second sense. 

{k) Ibid., s. IS (coTeriog words). 

(I) See tbo definition in s. 63 (1); n. 120, ante. 

(») Which implies a condition that the goods shall conform to the 
description (Sale of Goods Act, 1663 (56 & 57 Viet. e. 71), s. 13); sec 
p, 154, oitfe. 

(a) Viqerr Brctherr v. Sandereon Ifrolker/i, {1901] 1 K. B. 006; Bowee v. 
Skand [IHll), 2 App. Can. 465 (slupmeiit iu certain months). The pro¬ 
perty does uot pass, ii the goods do not conrorni to their doei'ription, even 
although there is an express agrcctuotif that the pro)>criy ali^l pass ou 
shipment (Vipers JSroikefi v. 6under$on Brothere» rtipra). 

(o) 2,0.n '* such a state that ffao buyer would under the contract bo 
hound to take delivery '* (Sale of Goods Act, 1893 (56 & 57 Viot. o. 71), 
s. 62 (4)). 

(p) Vor tlio seller may reserve the right of disposal under ibid., a. 19 (see 
p. Isi, poet) i or there may be other conditiona precedent to the paeaing 
of the proiKTty. There seems to l>e no rraHoii to confine tbo word “ nn- 
coDditioDohj" to the absence of express conditions; e.g., suppose the 

? oods, after being identified, have to bo weighed to ascertmn tne price. 

lere, it is conceived, the analogy of tbo bale of Goods Act, 1693 (56 ic 57 
Viot 0 . 71), 8. 16, r. 3. would ap^y ; see p. 177, posl. 

(g) f.e., the general properly (bale of Goods Act, 1693 (66 & 57 Viet, 
e. 71), 8. 62 (1)). 

(r) Sale of Goods Act, 1803 (56 & 57 Viet. e. 71), a IS. r. 5(1); WMifr 
V. IVsCbi (1613), 6 Taunt 176 (unascertained goods remaining at a rent); 
Bishop V. Cravfhojf (1624), 3 B. ^ C. 415 (general paymont no assent to 
appropriation); BohiU v. ThwaiUt (1827), 6 B. & 0. 368 (filling up casks 
Mterwards assented to); Atkinson r. BsU (1628), 8 B. A& 0. 277 (notice 
that ruaebino complete : no assent by buyer); BiUott v. lybue (1834), 10 
Bing. 512 (some: buyer's grumbling assent]: AUMtnJer v. Gardner 
(1635), I Bing. (K. c.) 671 (buyer's assent to shipment); Sparkes v. hlarekali 
U866), 2 Bing. (k. c.) 761 (notice of shipment then ^snraooo by buyer); 
TF4Ub4fis ▼. Bromhead (1844), 6 Man. St 0. 966 (re^oset for payment* and 
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when thd appropriation made by ono parl^ ia not made by the 
preyioUB authority ot the other, a eabsequent aseent thereto by 
the latter party is oeceesary (t). 

An appropriation takes place where the goods are situate at the 
time o! the appropriation, not where the contract of sale is made, 
or wiiere one party assents to an appropriation by the other (t). 


Saor. 1 . 
TrtDSto 
of the 
Property 
from Salto 
to Bayer. 


302. An authority given by one party to the other to appropriate »ppropTi»tioiL 
the goods is an inipli^ assent by the party giving the authority to Aotboritj to 
a subsequent appropriation by the other (a^ provided the appropria* appropritce. 
tion be made in accordance with the contract (b). Such an 
authority confers an election on the party authorised (c). 

An autborily to appropriate is presumed where, by the terms of 
the contract, one party is to do with reference to the goods some 
act or thing which cannot be done until the goods are appropriated. 

When the party authoriBed has determined his election by doing 
such act or thing, the appropriation is finally made (4). Until 
that time any act or thing done with reference to the goods towards 
appropriation by the party aMthorised is revocable (e), unless it 


paytntnt); v. Eo$9 17 0. B. (ceuditioual sppropiiaHon): 

buyer docs not assenr to coaditions); Bo^teeU v. (1863) 15 Moo. 

P.C. 0. 309 (no ftopsrslioii and appropriation); 'fetincr T.5mjrit(lS69),L. R. 

4 C. F. 270 (Actlin^ aside yooda: no anbsequent ament by buyer); Qabar- 
ron v. Krcefi, Krttfl v. Thompson (1675). I*. R. 10 Kxrh. 274 (complete 
payment: no appropriation); v. Woni (1SS4), 14 Q. B. D. 110; 

AMlfCI T. Hopimstm. fioooj 2 K. B. 214 (aettiug aside: oo awent); 
uomparo JJaniel y. Whitfield (1885). 15 Q. B. B. 408 (mutual appropriatiou 
of ffooda at slop); l*UtU v. Be<dtie, [isSS] 1 Q. B. 510 (setting Mtde goods 
with buyer's express pro V ions assent); (7ianer v. King (1800). 7 T, L. R. 
140, C. A. (sollcr'a aufhonfy to appropriate revoked); Hntfmtin Son r. 
M'Linlock, 110071 S. 0. 036 (aiiornmeiit by warebuusomao to buyer: do 
appropriation), rnr the effect of the giving of camost. see llinde v. 
inilcAowstf (1806), 7 East, 558 ; Bneh ▼. Otoen (1703). 6 Term Kcp. 40U ; 
Langforiv. ryler'a Adminafrelnx (1704), 1 Sslk. U3: as to the moaning 
of “earnest,’^ si'C p. 133, nnU. 

(t) Jenner v. Smith, enpr/^ 

(li und Sodn Fabrik v. Uickeon, [1006) A. C. 419, per 

Lord Loreduhn. L.<^, at p. 421. Coiis^uently, an appropriaHon of 
goods abroad is do iDfringement of an Eu^ltsb patent (i5ia.). 

((?) Aldridge v. Johnson (1657), 7 E. & B. 885, per Ehlb, J. ; Jenner y. 
Smith, supra, per curiam. 

(5) Sale of Goods Act, 1893 (56 A 57 Vict.e. 71), a, 18. r. 5(1); Borrow* 
man v. Free (1878). 4 Q. B. D. 500, C. A., per Brrtt and Cotrox. LJJ., 
at pp. 504. 505. « 

(c) Hlaekburn, ('natraet of Sate, Ist ed., p. 126 ; 3rd cd.. p. )3S, ciUag 
Ifeywird's {Sir Rowland) Case (1505), 2 On. Rep. 35 a, 37 a: approved by 
Erle, J., in Aldridge v. Johnson, mtpra. ** An ^eetioa once determined is 
detorEolncd for eyor, and sack a determiDation is made by any act which 
shows it to be made *' (BonHa y. Potter (1873), L. K. 6 U. L. S3, per 
BijkCKSVBK, .7., at p. 119) ; see, forUicr. on election, Srorfe v. Jardine 
(1862). 7 App. Caa. 345; and sec, generally, title Eqoitt, VoI. XIIl., 
pp. 116 si seq. 

(d) Blaokbnra. Contract of Sale, lat ed., p. 128; 3rd od., p. 138; 
Pragano y. Long (1825). 4 B. 5& C. 219 (dispatch of goods by buyer’s 
authority); Ararid^e ▼. Johnson, supra (filling buyer's saeln by bii 
authority); Langton v. Biggins (1859), 4 H. 5t N. 402 (filling buyer's 
bottles); PUlti y. Beattie, supra. 

(s) Anderson V. Borico (1876), 1 App. Cm. ?18 (delivery to seller’s own 
le^ont or agent); Borrowmesn y. Free, eupra. 


ITO 


8alb ot Goose. 


Sacrr. l. 
TrADtfar 
of the 
Property 
from Seller 
to Boyer. 

Minrj to 
bayer or 
cwkr. 


ProNDt wile 
of Mature 
goode: 
iu 

poeentiftl 

oiiiceuce. 


hai, preTioufl to its mocAtiou, been oesented to bp the other 
party (/> 

The qneetiOQ whether atty act or thing done with referenoe 
to the gnods is a final detenninatioo of an election to appropriate, 
or merely indicatee a revocable intention to appropriate, is one of 

lowO/X 

303. UnldRS a different intention appears (A), whore, in pur* 
suatiee of tlio contract (t), the seller delivers the goods (A:) to the 
buyer (i), or to a carrier (tn) or other bailee, whether named by ibe 
buyer or iiot(n), for the purpose of tranemlHsion to the buyer, and 
does not reserve the right of disi>oaal (o), be is deemed to have 
nnconditionally appropriated cite goods to the contract (p). 

304. AVbere there is a contract purporting to bo a present sale 
of future goods (g), and. when the goods come into exietence or are 
acquired, the seltor dulivers them to ibe buyer (r), or otherwise 


if) Tbit point was not d^lded in Borrowmnn ▼. Frte (1S7S), 4 Q. B. D. 
600, C. A., out it in accordsuco with nriacipic. an irregular appropiiation 
being an offer of a new contract {CMnlife r. i/orrwon (1S61) 6 Exob. 003, 
per Paau. li., at j>. DOS). 

(rt hUrkbnm, Contract of Sale, Ut ed., p. IPS; 3rd ed., p. 133. 

(ai Sale of Uo^t Act. 13D3 67 Viet. c. 71). t. IS (covering words). 

(f) 1.0., for unstcortaitjed or future goods (Sale of Uoodt Act, 13D3 (06 ic 
67 Viet. c. 71), t. IS, r. 6 (2), being a branch of tbo general propositioD in 
ibid., t. 18 , r. 6(1)). 

{k) Being goods of the deeeription contracted for. and io a deliverable 
state (SoTeof Goods Act. 1803 (66 & 67 Vkt. o. 71), s. IS, r. 6 (1); too p. 108. 
anie). and the delivery being otherwise good (/foot# v. OrotU Rail. 

Co. (1677). 37 L. T. 136 (eoniiignmetit by teller to wrong couaiguee)). 

(f) Oyfo y. Afl:tntofi (1814), 5 Taunt. 760 (buyer's aliip); Oreawi v. 

fjrpite (1818), 2 B. 4e Aid. 131 (buyer obtains delivery order on warohouse- 
man): Sluddy v. Sand^rw (1826). 0 B. ^ C. 623 (delivery of cider juice to 
buyer's agent); Cofoet^f /nturanre Co. of Ztnlawl v. Adolatdo 

^urtno ifltvrrinc# Co. (1886), 12 App. Caa. 128, I*. C. (delivery on buyer’s 
obarioi^Hd aliip). 

(m) Yale v. Bayle (1775). 1 Cowp. 294 (carrier indicated); Zluffon v. 
Sof«moft«on (1803), 3 Bee. L P. 582 (delivery to carrier's waggon); Ffagano 
Y. Long (1825). 4 B. & C. 210; ifrymw v. Nix (1630), 4 6f. dc W. 775 
(canal heal); £mns v. A'tckoi (1841), 3 Mao. & G. 614 (^ipment: mate's 
receipt sent by consignor to consignee); TrtgeUu v. Sewell (1862), 7 H. & 

N. 574. VjX. Cb. (shipment and payment against shmpmg documents): 
Badiifke Andin und Soda Fabrik v. BaeU CAomtool TToriU, Bindeehedler, 
[18081 A. C, 200 (foreign paroel-post offioe). The carrier is primA facia the 
buyer's agent. II the terms of the con tract «or appropriation show that 
the carrier is the seller's wot, the appropriatiou is revocable, and the 
property does not pose nntil delivery {oadi$ck$ Anifia und Soda Fabrik v. 
caeU cXomioal Works, BindeckodUr, twpra). 

(e) Thfse words abouli) be read subject to the preceding words, in 
puTsuanee of the contract." Thus, if the buyer names the carrier, the 
seller does not duly pursue hui antbority to appropriate if be deliver to 
another carrier {UuoA, LonemUr <9 Co. v. KeddeUin (1828). Dan. 6s LI. 6). 

(o) Which he tnay do nndcr the Sale of Goods Act, 1893 (66 6^ 67 Viet. 

O . 71), s. 19 (1); seep. 181,poif. The offeet of the reservation is to 
suspend the passing of the property. 

(p) Sals of Goods Act, 1893 (66 6s 67 Viet. e. 71), s. 18, r. 5 (2). 

(g) 2 0 ., an agreement io sell; see S^e of Goods Act. 1893 (66 k 61 Vlot 
e. n), s. 6 (8); p. 146. oaie. 

e fialo of Goods Act, 1893 (56 k 67 Viet. o. 71), •. 18, r. 6 (2): sec 

(f), supra. 
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appropriates them to him (e), or the bujer takes possession o( them 
hj the authority, given by the terms of the contract or subeequenUy 
thereto, of the seller, the property in the goods is thereopon 
tranHferred to the bujor(t). 

Where, however, the future goods are such as have, at the date 
of the contract, a potential existence, the property in tiiem is 
primd/arie transferr^ to the buyer when they come mto existence, 
BO as to be capable of identiBcation, without any further act of 
appropriation (a). 

Goods are in noteotial exieteace when they are the natural pro* 
duct, or expected increase, of something owned or possessed by the 
seller at the time of the contract, such as the ba^ or wheat to be 
grown in his field, the wool to be c1ipi>e<l from Lis existing sheep, 


Scot, t 
Tr^fkr 
of the 
Property 
from Seller 
to Buyer. 


(i) Sale of Good! Act. 1893 (56 k 57 Virt. c. 71). s. IS, r. 5 (1): oee 

p. 108, 

(0 The authoritioe aroi—hucoa, Maxims of the Law. Kcgula 14; Baaet 
V. Maynard (1001). t^ro. Rlu. 819, mb nam. Palmtr^i {Sir CViSS 

(1601), 0 Co. Rep. 24 b; Lunn t. Thamtan (1845). 1 C. li. 370 (no ncfv act 
of appropriation by grantor); C'ofiyrste v. hvtU$ (IS54). 10 ^xct\i. 29S; 
Hope V. IlayUy (1656), 5 R. 6; B. 8SO (poewsioo taken by graulco); 
Carr v. Aeraman { 1856). 11 Kxcli. 560 (aseiuuur s ioierveuing act of bank¬ 
ruptcy); Carr v. AQatt, AHati ?. TVeeJoM (1856), 27 L. J. (i&x.)«36d; 
ChuUii V. GirIxworfAy (1859), 6 0. B. {H. S.) 471 (posscSidoD token by 
grantee); Jfolrof/d v. ilnnhaU (1602), 10 H. L. Cas. 191, 216; v. 

TVktlmore, v. IKAilmors (1863), 4 Ue G. J. k Sm. 1 (do agree¬ 
ment to give prcucnt interest); compare v. L*fOH$ (1864). 15 

Q. B. T). 280. 0. A.: UaUit$ v. Jto6iasoA (I88C), 15 Q. B. U. 268. C. A. 
(DO acisure). Tho interest ol the buyer under the contract inevious to 
leisure ts aasignabtu {liotui v. Maynard, tupra : MwlcH v. UUl (1839). 
6 Ring, (s, c.) 694). As betwiicn the seller aud tho buyer, an e<iuitnblo 
intercut passes to the buyer by Tirtee of the oontraet os soon as tho goods 
come ioto oxistenco. or are acquired, and can bo idootiOed (MUivyd y. 
MarifhttU, snpra ; CoUyrr v. Intact (1881), 19 Ch. 1>. 042, 354, C. A. ; 
ClcfHcntt V. 3tnahtwt (1863). 11 Q. B. 1). 808, C. A.; Tatl6y v. O^ciol 
iUreivtr (1688), 13 App. Cas. 523). Ab to the as^igntoent of future 
acquired property, see, fortber, title Pessonsi. Pbopbrit, Voi XXll., 
pp. 4(19, 410. 

{a) Grantham v. fTawUy (1615), Ilob. 132; followed io Ptlch v. 
Tviin (1840), 15 M. k W. UO (crops); Y. B. 21 Ben. 6, p. 43 (future 
titbablo grain); IVood and FotUft Catt (156G), I Leon. 42 (nuascercoined 
cattle dcTircrable infuturo not potaotial); ifobiiisoA v. Jfae^ni;ell (1816), 
5 M. & k 228 (future whale oil not potential); Lunn v. Tkomtan (1845), 
I C. B. 379 (future furniture not poteotial); aee also the American cjwe. 
Low V. Vew 11871), 106 HassadiusettA Reports. 347 (halibut to bo caugbt uot 
potential). If the existence of the future thing is possible only, ii lias no 
potential existence {Jiohintan r. Jfuodoimell, supra, per Lord EixsK- 
BOROUOii, C.J.). T^e property pasaos when the goods are extant" 
(Qranlkam v. Hawlsy, sacra). The rule has been rceognised in America in 
recent times (Br«g« v. OniM 8UUei (1891), 143 United States Report 
346,354; Butt V. £4stl (1873), 19 Wallace [86 United Slates Reports], 544; 
StfMastar Co. ▼. RMcy (1694), 142 Kew York Reports, 570), and 

has been held to inolade such fatnre goods as nnbom animida, hsy, manore 
of sheep, cotion etc. The court in Sackagtor IHttiUing Co. ▼. Ratep, ttipro, 
held ^at the rule did not apply to annual products, such as potatoes. It 
would ceeiD that the seller must have a present interest in a thing, out of 
which the future product would, in the ordinary oourec of ovents, be 
sxpeeted naturally to epriog. as under the empfto ref tperaiat of the civil 
law, which is probably the ori^ of the doctrine. Tm rule is perfectly 
logical, b^sute «e kyoothert the goods contnoied for are not generic, but as 
ipedfio from the flits as the future crop of potatoes in HowSl v. Ooapltmd 
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the milk to be given by his existing ooi9s, the young to be produced 
by his existing animele, and similar products (i»). 

Where, however, the sobject^matter of the contract is a product to 
be nolle or manufactured out of i>otentially existing future goods, a 
sabseijuent act of appropriation when the goods come into actual 
existence is primd/acU necessary (c). 

305. Under a contract for the manufacture and sale of goods, 
the property in the goods and the materials (<!) thereof does not, 
unless it be otherwise agreed («), pass to the buyer until the goods 
have been finished and appropriated to the contract with the assent 
of both parties^). Whether the goods have been finished depends 
Q^Q the construction of the contract and the surroundiug 
circumstances (/). 

306. An intention that the property in an article to l)e manufae* 
tured and sold shall pass to the buyer at any stage before the 
completion of the manufacture may be gathered from the terms of 
the contract (y). Subject thereto, such an intention may bo presumed 
where the price is made payable by instalments regulated according 
to particular elAges of the work, sud from the due payment of such 
price, and from the fact that the work during its progress has been 
iDspIcted by or on behalf of the buyer (/i). 


(1870), i Q. D. D. 208.C. A., and their exUtcnco absolutely ideiUillea them; 
see V. Curlew (1884). 13 Q. U. 436, (X A.,p<r utp. 443. 

(fr) See cases in uote (a), p. 171, anU, oud Beniamin, Sale o! Personal 
Pro^rty, 2nd ed., p. 03; 6tb ed., p. 130. 

(e) Lftngtfm v. /ityyms (1850), 4 11. N. 402; Anon. (1583), Moors 
(S. 174 (bntter pr^uc^ from cows). There is, however, authority in 

America that the manufactured products of poteutiolly existing goods 
form DO exception (Coadsmuii v. Stniik (1803), 41 Barbom (Now York). 
404 (butter and cheese); Van Uaoitr y. Cory (1800). 34 Barbour (New 
York), 9 (cheese)). 

(d) ACkiiuon v. BtU (1828), 8 B. St C. 277, perBaYLKY, J. As there 
is no contraet of sale of the materials, apart from iho goods thcnisclvos, the 
Sale of Goods Act, 1803 (50 S( 57 Viet.71). s. 18, r. 5 (1), caunot be called 
in aid (ffevf v. MaeMh end (7ray, [1904] A. C. 223). Por forms of 
contract for the supply and manufacture of goods, see KuoyolopaDdia of 
Forms and Precedents, Vol. XI., pp. 591, 595. 

(«] Under the covering words of the Salo of Goods Act, 1803 (50 & 57 
Yict. e.71),s. 18 (*'unless A different intention appears''); seethe text,«i^ra. 

(G Such cases fall under the Sale of Goods Act, 1893 (50 6t 57 Viet. o. 71). 
s. 18, r. 5 (1), the goods beiiig future. See, for cxamplce, ilucklov) y. 
Jfangks (1808), 1 Taunt. 31S (baige); BUkop y« CVoipsAay (1824), 3 B. & 0. 
415 (no assent by buyer) ; Atkinson v. Be0 (1828), 8 B. 8e C. 277 (machine); 
CarrtUAm v. Payne (1838), 5 Bing. 270 (carriage treated by parties as 
complete): Womer y. Humphreys (1841), 2 Man. & G. 853 (unfinished 
coat ); tVHkine t . Bromhead ( 1844). 0 Mau. it G. 903 (greeDhonse) ; Armi- 
tags y. Bainh {John) <0 8<ms, Ltd, (1893), 9 T. L. B. 387, C. A. (machine to 
be *'8et up^*: wooing order); Leing (Sir James) <0 Sons, Ltd. v. Barclay. 
CurU d Co., Xid, [1608] A. C. 35 (ship): see also Old^ld r. Lowe (1829), 9 
B. 86 0. 73 (chattel storM by A. and finished by 3.). 

(9) Seoik y. Moore (I860), 11 App. Oas. 350, per J^ord Blackbubk, at 
p. 370; Wood V. B<Q (1850}. 5 E. U B. 773; 6 K. B. 355. Ex. Cb. The 
question at what stage the property is to psM is one dependiJig on the con- 
struetiim of the oentniot; whether that stw has been reached is a ques* 
tion of fact {BeaA r. Moore, supra, for Lord Bucebuam, at p. 370.). 

(k) 8oaA y. Mooro, supra, jier Lord Watsob, at pp. 380, 381. But 
these facts are not eonolosive {Laing {Sir Janos) d Sons, Lid. y, Barclcy> 



PaET III.—EfVBCTS 07 TBS CoBnuoT. 


178 


307. When an article in an incomplete state of manofaeture has 
become the property of the boyer, materials sub&eqnently added 
thereto become by accession the property of the buyer when, bat 
not before, they have been aUxed to, or b^ome in a reasonable way 
part of, the article (t). 

306. Under a contract for the sale of a quantity of goods the 

S oeetion whether the property passes in any part of thego^s before 
36 full quantity is made up depends upon whether successive 
appropriations of separate ix)rtiona of the goo<l6 were contemplated, 
or whether the goo^ were contracted for only as an indivisible 
whole, to be appropriated as Bueh(it‘). In particular, a contract for 
the sale of a cargo or boatload is primd/acie {1) a contract for the 
entire and indivisible loading as such of the vessel or boat on the 
par ti ou I it r vuy age (»<). 

Curk tb (/O., Ltd., [1008] A. C. 35, per Ix>rd )<OH£ 0 t;K.s, L.C., at p. 43). 
Boo \food$ V. UuKuell (1822), 6 B. 5: Aid. 042 (sigaiDg by bailder of 
ship of cortincate of regUtry ia favour of buyer); C'larfc v. 11S8S), 

4 Ad. ii El. 448 (paymout by icetalmonts at particular utagCMWud super¬ 
vision by buyer) j L<iidler v. Hurlinson (1S.17), 2 M. fc W. 602 {iustalmenU 
hot appropriated to particular stagee); R^td v. (1853). 13 C. B. 

Cd2 (bm of aulc of nliip : inteoUou to give eecunly ); Wood v. Bell (2850), 
5 E. 5: T). 772; 0 K. & D. 355, Kx. Cb. (puucltiiui buyer'K name on eliip, 
and builder'e admiMion of buyer** ownoreUip); Lotny {SirJnrMi} d 8on$, 
Lid. y. Uarelay, i^’urU <2 t'o., JAd., fl'iOSI A. C. 35 (delivery not to be 
ooinplelc imti) trial of ship >vbca fiuiBhed). 

(i) V. Moore (1880), 11 App. Caa. 350, l^rd Watsoi^, atp. 381; 
JUul V. Mftcbeik and Omif» [lOCij A. C. 223; IPood v. Bell, lepru; iiaker t. 
Ora*/ (I860), 17 C. H. 462 (property to pax* on *‘u»ef” by buyer). ITooda 
V. Hiutell, tuyra (rudder .and cordage of ship); &udG*Oia v. Qaialon (1843), 
3 Mon. St 6. 825 (rudder), were on tbia puiut uverrulod by IKoofi v. Beil, 
uwprtt. It is nut Buindcut that the matenala have beoo SDiahed. or 
marked, or nnrubored by the toller with rofcrvnce to their future position 
an part of the article, or have hecu intended by him to form part thereof 
{Reid V. Macbeth and fir<iy, vunro). 

3 A}tder$oH V. Morire (1876), 1 App. Caa. 713 (ca^ro an indiviaible 
p.): Inearance Co. of Rew Zealand v. Adelaide Marine /Mtar* 

once <Jo. (1880), 12 App. Cas. 128, F. C. (cargo a divisible quantity); 
Aldridge v. Jokneon (1857), 7 E. & B. 885 (soekloada); Langton ▼. niggine 
(1850), 4 H. & N. 4i>2 (bottloa). A qauclity of good* contracted for a* au 
indivlHiblc whole U like a chattel to be manufactured; seeAndereon v. 
Morice, supra, per Ixird llATiiRKtat, at p. 733. Where the gooda are 
BO contracted fur aa an mdiviaible whole, the instalmenta are not "the 
goods " apprgpriuted under the Sole of Goods Act, 1883 (56 57 Viet. c. 71), 

a. 18, r. 6 (1), for there is no contract for the aale of tbeo) as separate 
entities; nor are tlioy ** the goods " delivered to a carrier under ibid., 
B. 18, r. 2 (ifeid V. Mneheth and Grag, enpra, per Lord Davbt, at p. 232). 
Bryans v. Nir- (185U), 4 M. 5: W. 775. is probably another illuatration, 
in Bpite of the dUium of Panxe, B., ibid., at p. 793 ("or leea *'). If 
A. agrees to sell to B. au uaoBcertainod set of Meeson and WcUby*a 
iieporta, and hands B. the booka, volume by volume, it seems to m 
evident that no property would pass in any vcuume until delivery of all. 

(1) But the facts may atiow that " cargo^' means merely a quantity, to 
bo separately appropriated, equal to tho capacity of the vessd (ColMial 
Inturance Co. ofRao Zealand v. Adelnide Marine Jnearanee Co., supra). 

(m) Borrowman v. DroyUm (IS76). 2 Ex. D. 15, C. A.; Levi and Brovee 
leland Onano Co. v. Berk <8 Oo. (1886), 2 T. L. R. 808, 0. A. C <’Argo " 
governing au estinatod quantity); Bfpane v. Rix, supra (bargoiosd); 
eompara Bourne v. 6*symottr (1855), 10 C. B. 337 (esUuated quantity 
tfoveruhiK cargo"). An Amoricou jui^o oalla a cargo or boatload as 
entire a tlung as au aoimal of a certain weight, strength, or speed (Flafuiyoa 
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The fact that the goods are deliverable ae a whole by the transfer 
to the buyer of a bill of lading, or other docament representing the 
whole qoHnti^, is relevant to show that the good a woi^e contracted 
for as an indivisible whole (n). 

T)ie fact that saccessive instalments of goods are deliverable to 
the buyer during a period of time, especially when the earlier inetal- 
ments would m consumed or otherwise dealt with before the 
completion of the full quantity, is relevant to show that the 
instalments were intended to be separately appropriated (o). 

809. Where, by the terms of the contract for unascertained 
goods, the seller ^ees to deliver the goods at a particular 
place, aud no intention appears in the contract that the property 
shall pass previously to such delivery, the property docs uot ftKW 
unless and until delivery is made accordingly (p). 


Bcs-SscT. 3.- Ooo>U. 

(L) fn 

rtCf“ Where there is a contract for the sale of specific (q) or 

ascertamad (r) goods, the pro|)crty in thorn is trausfoiTcd U> the 
buyer at sacli time as the parties to the contract intend it to be 
transferred («). 

For the purpose of ascertaining the intention of the parties regard 


V. Dinar4it (1S66). 2S Kow York Superior Court, 173, Mr Rojiksthon, C.J., 
atp. ISH): Me alto Uay$ t. 0 ^ B. Paekcl Vo. (1S88), 33 

Vcuoral Reporter, 363; and HoohoiUr and OleopolU Oil Co. v. llyights 
(1887), 38 PeuQiylTenU State Ueporte, 322 (both caaee of bargclouiltt). 

(a) See Anderoon y. Morito (1873), L. K. 10 C. V. 609, Cx. <Jh., por 
Blackburk and Lustf, JJ., at pp. 617, 618. 

(o) Cohniai Insuranoe (Jo. ofNe^o Zoidand r. Adeluido Marine InturuMO 
Co. (1886). 12 App. Cae. 128, P. C. 

( 0 ) CakitUa and BurTAoA £fr«am .yanpalkm Co. v. De i/al/or (1603), 32 
L. j. ( 0 . B.) 322, per Cockbcbn, C.J., and Be.ackbc;un, J., at pp. 335, 
328; Wheeler t. Peareon (1857), 5 W. K. 237; Dn^p v. Lambert 
(1839), 6CK4cltlQ. 600, 11. L., per Lord CorrsNiiAU, L.O.. atpp. 62J. 622; 
Badieeke Aaifin vad ^oda Fair it v. liaelc Chemical Worke. JSinde^edUr, 
(1898] A. 0. 200, per Lord UaasaiKLL, at p. 207; //etwkdl Oh Iluiteon 
(t (Jo. r. 8wtn (t Co. (1839), 17 K. (Ct. of beee.) 252 (abip dolirerable 
abroad after completion). Familiar inetanceA are: where a tradcamau 
agrees to deliver goode at the caatoiner’e boiue {Bidipeay v. Ward (1884), 
14 Q. B. D. 110, per Uawkihs, J., at p. 119 (broM); ooinparo Daniel 
X. Whitfield (1885), 15 tl. B. D. 408 (where the property passed befote 
deli very); or to the customer over the eouuter {Addy v. Blake (1887), 19 
Q. B. b. 478 |Uquor)). The reason for the rule is that until delivery 
Uie approprUbon is not complete, as till then the seller may change hA 
mind. 

iq) I.e.f ** goods ideotiOed and agreed upon at the time a contract of 
sale is made” (Sale of Goods Act, 1893 (56 & 57 Viet. o. 71), s. 62 (1)). 

' (r) The term ascertaioed goods/* as contrasted with speeihe goo^, 
may be intended to cover the ease of goods which bave become ascer¬ 
tained sobseqneaUy to the formation of the contract. To make them 
synonymons with *‘specifie'' is naneccssary, as ^'spocido g(K>ds *' are 
dedned. The same ooilooation of words is found in the Sale of Ooo^ Act, 
1893 (66 & 67 Viot o. 71), s. 52 ; m p. 272. poet 

{$) Sale ot Goods Act, 1803 <56 5s 67 Viet. c. 71), a. 17 (1). lUustrationH 
are to be found in the foUowing pages of tbo text, where various rules of 
presujnptiOD enacted by the Sale of Goods Act, 1893 (56 k 57 Viot. o. 7th 
i. 18 , are dealt with, ' 
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js to be bad to the terms of the contract, the condoot of the parties, 
and the circamstancea of the case (t). 

(ii.) BptHjU QooiU \% a RiaU. 

311. Unless a differeut intention appears (a), where there ie an 
unconditional (/;) contract for the eale of 6|»ecifio goods (c) in a 
deliverable state (^/), the property in the goods passes to the buyer 
when the contract is made, and it is immaterial whether the time of 
payment, or the time of delivery, or both, be postponed (e). 

312. A non-severable contract for the sale ol specific goods and of 
an interest in land is, with regard to the go(^s, ptirnd facie an 
agreement to sell only; and the transfer of tlie property io the goods 
is frimd fade conditional on the coDveyanee of the interest io 
land (/), even although separate prices may have been fixed for the 
goods and for the interest in land (g). 

(iii.) OomU io V put in n Oelu^rahlfi StoU, 

313. Uuloss a different intention appears (A), where there is a Wh«o 

contract for the sale of specific goods, and the seller is 1)ound (i> to do of 

(f) Sale «f Goods Act, ISW (66 L 67 Viet. c. 71). s. 17 (2). mpeorfed. 

(а) Ihift., s. 18 (covering words); oen Langton ▼. ir^fring (1865), 16<r. R. 

(n. s.) 316 (ndvaiico of price against goods as security). 

(б) Tide word is unuecossary, haviog regard to the eovehiig words of 
the ^alo of Goods Act, 1883 (60 6c 57 Viet. o. 71), s. IS. 

(e) For the definition, see p. 121, onto. 

(d) Kor the deHnitioa, seo p. 119, anU. 

(s) ttalo ol Goods Act, 1803 (66 6c 67 Viet. c. 71), s. 18. r. 1. This is the 
first presumptive rulo to asroriaiti the intention of the parties under 
s. 17; see y. 174, onfs. Tlie French Civil Code. art. 16S3, contains a 
similar provision. PhiUimoro v. (IsnS), 1 Camp. 613 (storugo 
free for thirty diiys); Torliug r. fimicr (IS21), 6 B. 6c C. 3C0; ^hit v. 
i^uthbfrt (1843). 12 L. J. (ax.) 309 (rick of bay not to be cut till paid for); 

/^loecltfo V. (1872), L. R. 7 Q. B. 310 (sale at auction). In eases 

under inis rulo the appropriation by the parties is a purely mental one 
{lindUche Anilin ana *S'oaa FaSrik v. Hteksox, 119061 A. C. 410, par Lord 
Atkinson, at p. 424; IHxon v. Fafes (1833), 6 B. 6( Ad. 313, per 
Parks, B., at p. 340). 

(/) /i<iftyon V. Toogood (1844). 13 M. 6c W. 27 (bouse and furniture); 

8lidil(m V. CrutksbnnK (1846), 16 31. 6c W. 71 (assignment of lease and ssJe 
of groonhouso); see also Carder t. Drakefard (1811), 3 Taunt. 382 (docu¬ 
ment creating lease and sale ol goods: stamp); Favykaw v. Uaneoek 
(1846), 3 C. B'. 766 (loaso of house and sale of furnitiire and fixtures). The 
buyer must, however, pay for the goods if, without a eonveyance of th^ 
interest in laud, he Las appropriated them (Slrddon v. Cruikshank, mpm). 

(a) iVeal v. Vfnsy (1808), 1 Camp. 471 (purchase of lease and crops]: 

Salowi ▼. WaUon (1810), 4 Mooro (c. p.), 43 (account stated). It is of 
importance to notice that all the cases arc concezned with entire agree¬ 
ments for au interest in land together with chattels in some way 
connoctod therewith. 

a Salo of Goods Act, 1893 (66 6c 57 Viet. o. 71), s. 18, by the covering 

. 

(1) gsous, where no such act is required or obligatory on the seller, as 
where it is merely for the satiefaction of the buyer iek v. Sotliem 

(1839), 0 Ad. 6c Y.l 895 (weighing specific goods in a deliverable state), 
or where the buyer is to do the act {Pugg v. Minett (1809). 11 East, 210 
(gauging casks); Turlnf ▼. Botes (1863), 9 H. 6c C. 800 (weighing clay by 
buyer after delivery)). But, if the seller is bound to do the act, tt cannot 
be done hy t)io buyer without the sellsr's oonseot (Aeratnan v. Morriot 
(18491, 8 0. B. 440). 
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BoinethiDg(ib) to the goods for the purpose (0 of putting them into 
a deliverable Btat6(m)» the property does not pass until such thing 
be done and the buyer have notice (n) thereof (o). 

The principle of thia rule applies also viheta a specific chattel 
which is partially manufacture at the time of the contract is by 
the contract to be completed by the seller (p) \ and also where, sub¬ 
sequently to a contract for the manufacture and sale of a chattel, 
the parties agree that the specific partially manufactured chattel, 
and no other, sliall be the subject-matter of the contract (g). 

(it.) Mta$urituf or Tetiiny U AHvrtniH iVW. 

314. Unless a different intention appears (r), wlicre there is a 
contract for the sale of specific goods in a deliverable state (i), but 
the seller is bonnd (a) to weigh, measure, test, or do some other act 
or thing (h) with reference to (c) the goods for the purpose of 


(A;) This word would seem to coiitom plate some act done diroctly to 
the geode, and not merely an act done with roforenee to them,*’ as under 
the Bale of (ioods Act, ISOC (SO L 57 Viet. c. 71). a. 18, r. 8; soo note («). 
p. 177, po$i. lu AnHencn y. Jl/orice (1875), L. K. 10 C. P. 009, Ex. Cu., 
BLACKSOltN aud LuSJf. JJ.. wore of oniuion that, in a contract for the sale 
of a cargo, tbe completing of tho loading was ao act to put the goods in 
a deliverable state: but ice S. C. (1870), 1 App. Cas. 713, prr Lord 
SltBORNE, at p. 740. 

(l) Thus, the fact that tho soUcr is to pay wareliouse or wliarfago rout 
for Uio goods does not suiiieud the passing of the property {Unmmond y. 
Aadmofi (1803), I Boa. &K (n. r.) 60; Cr$avet r. /fepf.'s(l818). 2D. & Aid. 
131). nor the fact that be is to ^y custom duties {llinde v. 

(1806). 7 East, 558), or retains tho warrants for that punKPSO {Korlk Brituh 
and iftrcaniils Intuntnet Co. v. (1871), L. K. 7 C. P. 25). 

(m) For tbe defluiiioo, see p. 210, ante. 

(a) The provision as to notice is an additiuu to the common law. 

(o) Sale of Goods Act, 1803 (56 & 57 Vivt. c. 71), h. 18, r. 2. Boo. for 
examples (xubjeet to the statutory provisiou aa to uutice), 7iv(fg v. MineU 
(1809). 11 East, 210 (IlUiug up casks); Smith v. Surnutn (1820), 0 B. & C. 
501 (timbor to bo felled by seDer); Aacmem v. Monice (i849), 8C. B. 449 
(serering sold parts of timber); LaidUr v. UHriineon (1837), 2 M. st(W. 602 
(completing ship); Brown Brotkere v. Carton Co. (1898), 0 Boots Law Times, 
231 (steam crane to be altered by seller); compare Founp v. MatAewe 
(1866). X^. R. 2 C. P. 127 (bricks to be burnt: intention to pass property 
ixDoediat^). 

(p) LaiiUef V. Bnriineon, eufra. Such cases fall luoie naturally under 
the Sulo of Goods Act, 1803 (56 & 57 Viet. o. 71), a. 18, r. 2, than uoder 
ihid., r. 6(1). 

( V ) Waii V . Baker (1848), 2 Exch. 1, per Paakr, B., at pp. 8, 0. For 
forms of agreement as to acceptance, sec KucyolopEcdia of Forms and 
PrerAdents, VoL XL, pp. 591, 504. 

(r) Sale of Goods Act, 1803 (58 Se 57 Vlot o. 71), s. 18 (covering words). 

(s) See Tiote (m), euvra. 

(а) See remarks on the same word in tbe Sale of Goods Act, 1603 (50 & 57 
Viet. 0 . 71), s. 18, r. 2; see note (i), p. 176, ante. 

(5) A merely mental act, such as eounting tho items of a specific lot of 
goods, would seem not to bo an act or thing **; see tbe case of Uio Aook 
of sheep put forward by Lord Alvbbstomf, C.J., and Cuannku. J., in B. 
▼. Tidstwen, (1005] 2 K. B. 273, C. C. E.. at pp. 277, 270. Nor is the 
adding up of separate sums previously aacoriaiuod "on act or thing*' 
(Toim^ V. FurfKr (1835), 2 fimg. (h. c.) 151). 

(б) The Sale of Goods Act, 1803(56 & 57Viet. o. 71), a. 18, r. 2,says ‘'to 
the goods**; ibid,, s. 18, r. 3, seems to be wider. 
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aBeertaioing the price the property does not pass until such act 
or thing be done and the buyer has notice thereof (<). 

The fact that the par ties have agreed npon a provisional estimate 
of the price of the go^s, the actual amount ^Thereof ie to be afterwards 
more exactly calculated, is relevant to prove a common intention 
that the transfer of the property shall not depend npon the final 
adjustment of the price (/). 

315* Under a contract for the sale of a specific thing which is 
attached to, or forms part of, laud at the time of the contract, and 
which is to he severed by the buyer, the property in the thing 
passes to the buyer on his severance of the thing from the 1aod(^^ 

816. Where the passing of the property in specific goods is made 
do|)ondent on full paymout by the buyer of the price, which ie pay* 
able by iustabuentH, the buyer may, unless it be otherwise agreed, 
at any time anticipate tho payment of any unpaid balance of the 
price (/r). 

(d) Where the euantity it kuowo. weighifig U not necessary to oaceriain 

tho price (AfwoMWiCit'v. tfoCiUra (1S39), 0 Au. it £1. 996), nor where tbs 
goods arc told for a lump sum (Ran$on v. .Vsysr 0 F.nst, 614, per 

Jvord BTJj^KCORocruii, at p. 6:t7, citing Hamwwulv. Atulrnon (1803), 

1 lioa. it V. (V. iL) 69). But sometimes weighing is oecdMary to tpoer* 
tain the identity o[ the goods: the case (lion falls under the >SsIe of 
Goods Act. )893 (35 6s 37 Viet. c. 71), ss. 16, IS. r. 3(1). 

(e) 8a1o of Goods Act, 1893 (30 it 57 Viot. c. 71). R. 18, r. 3. See, subject 
to tho statutory prorision os to notice, for examples, UaH$on v. iXeyer, 
•uprn (weighing starch sold at price per owt.): Zagury v. FurntU (1609), 

2 Camp. 240 (countiug of skins sold at price per dosco); SimhiCHd$ ▼. 

Svijl (1820). 5 B. &; C. 857 (stack sold at price per too); IFi^ilfrs v. 
Lytit (1816). 4 Camp. 237 ( ''30 tons (more or loss) ol rosin at 13«. 9<j. a 
owt"); Lftgnn v. Le (!847). 6 Moo. P. 0. C. 116 (raft of timber at 

price "per foot measured off"); compare 6*il«oar t. Supple (1868). 11 
Moo. P. C. C 551 (raft of "about 71,000 loot," but quantity already 
measured): Ker$haw v. Ogden (1866), 3 H. 6; 0. 717 (stacks of cotton 
waste at price per lb.: iutention to pass property immediately); Turley 
V. BaU$ (1863), 2 U. L C. 300 (goo^ to be weicbod by buyer: inten¬ 
tion to pass property immediately); CanUe v. Fuitjford (1871), L. R. 7 
Exch. 98. Ex. CV (property not suspended on weighing); The Nepoli 
(1808), 15 T. lx. R. 56 (cargo of icosold at price per ton). 

(/) Mitriinenu v. Kitcking (1872), L. R. 7 Q. R. 436. per GocKBUftK, C.J., 
at p. 449: Afulerwn v. Juortce (1874), L. R. 10 C. P. 68, 73; compare 
i^an y. Le .Veiuricr, tupra, where the payment of a provisional price 
was controlled by other parts o( the contract. 

(g) Jnnee [Jttmee) (t Son$, Lid. v. T(MkerviUe (h'arl), [1909] 2 Ch. 440. 
per Parkkr, J.i at p. 442; Fleteherr. 7/infiyifo»(l891), 163 Masaaohusetta 
^porta, 388 (growing timber): Stear^ v. IFotlibuni (1856). 73 Masaa- 
chuseits Reports. 187 (growing grass ); see also PAilfips v. 3fon’i«oH( 1844), 
12 M. Si W. 740 (coal). The position of the buyer seems to be that he 
has a chattel intcroet iu ^e tliiug before severance (Joues (Jomee) d 
Sons, Ltd. V. TaRhcrriffe (Sorf). snpra, per PaiULga. J., at pp. 443, 444). 
'this interest is assignable (Jfnsiett v. IliU (1839), 5 Bing. (k. C.) 694). 
It is not an interest in land (ifnrtAoD v. Green (1875), I C. P. D. 36; but 
compare Morgan y. Fussetl d Sons, [1900] 1 K. B. 367 (slack etc. forming 
actual part of land)). The case in the text falls under the Sale of Goods 
Act, 1893 (56 Sc 57 Viot. e. 71), s. 17 : ibid., a. 18, rr. 1, 2, do not apply; 
see pp. 175, 176. As to tho seller's licence to the buyer to aever, 
see p. 207. post. As to intercsU In land, set* note (Ot p* 1A2, oats. At to 
contracts for sale of land, soo title Sats or La>id, pp. 285 si is$.. post. 

(A) Laneashire Waggon Co., Lid. v. NuUnn (188U). 42 L. T. 465, C. A. 
If tho bnyer tenders the price on account of the goods, the seller cauoot 
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317. Either party may, by the terme of an a^eement to sell 
specific goods, baye, in a specific eyent, an option to treat the 
agreement to sell as a sale (i)« Thus, for example, where the seller 
h^, on the buyer's default in paying the price, or part thereof, the 
option cither to rescind the agreement or to sue the ba^er for the 
price of the goods, and electn to sue for the price, bis election, 
unless it he otherwise exprot^sly agreed, passes the property in the 
goods to the buyer (Jb). 

(t.) 6j«i/U Goods Jklirereil on Approval or <m StiU or JUturn. 

318. Unless a different intonUon appears (i), when goods are 
d 6 liyered(w) to the buyer(n) on approyal, or " on sale or returu"(o), 
or other (p) similar terms, the property therein i>asses ( 9 ) to the 
buyer— 

( l ) when bo signifies his approval or acceptance to the seller (r), 
or does any other act adopting the transaction ($); 

appropriate it to tbe pnne of other goods, os the maxim soloifttr in modu/tn 
•ofmtfis applies [Lnnmskirt Wagpon (Jo., Lid. v. (lS70), 40 Jj. T. 

291 1 Crofiv. Lunaes (IS.^), S II. L. Cas. 673). 

(4) See jfejffniirs y. CrotnUp Brolkors, {IS9S] A. C. 467, 464; see also 
V. Nd$k (1636). 1 M. & W. 645; ifertn^a v. Dato (1003), 7 Com. 
Cm. 112 (both oiscs of boilmcotn). 

{kf See Jtf Bntiro v. CrossUy Brofkrrs, supra ; see also IKoU'cr y. Clyds 
(1861), 10 C. B. (N.s.) 3S1 (where tbe seller elects to Uke back the goods). 
In the former ooso Ihe goc^s bad been deliycred, but the principles stated 
in tbe text doubtless apply where tbe goods have not been delivered. 

0) Sale of Goods Act. 1603 (r»0 dt 57 Viet. c. 71), s. IS (ooveriog words). 

(m) Deliyery to a camer is oot in ibis case delivery to the buyer, as it is 
under t5»d., s. 32 (sec p. 223, poet)* so far at least as the oompntutioD of 
tbe time for rejection is conoemed (Jacobs y. Barback (I860), 3 T. L. It. AID). 

(fi) Tbo person called a buyer'' here U really only a bailee, as be bas 
not bought or agreed to buy, but baa merely an option to buy {UsUty v. 
.VonAews, (I806J A. C. 471; h'dwnr^ (Psrey), M. y. Vow^luin (1910), '26 
T. L. It. 645, C. A, (both cases under (ho Factors Act, 1669 (52 & 53 Viet. 
0 . 45), a. d) ). Tbe position of the seller is tbat ho bos mado an irrevocable 
offer to seU (Xtri'MM t. AUenhorowjk, Kirkfuim v. OiH, [1697] 1 Q. B. 
201, C. A., psr J,ord KsxzsB, M.R., at p. 203), and no eauuot rei]uire a 
return of the goods, unless. «.g., a courno of dealing allowa him to do so; 
see Sale of (iouds Act. 169$ (50 & 57 Viet. o. 71), 1 , 55; p. 370, post. 

(o) Wliother a deliycry is made under a contract for *' sale cr return 
etc. depends upon tbo effect of tho transaction as a whole; tbe foot that it 
is c&Um ** sale or return ’* is not conclusiyQ, it may be an agency to sell for 
the bailor [Weinsr y. IlatTU, [1910] 1 E. B. 285, C. A.). Again, tbe fact 
that tbe transaction is called an '* agency " docs not show that it may not 
be really one of sale or return (Afs yioiU, hr paris R’hite(1871), 6 Ch. App. 
307 ; ufiirtned, $%U> aom. Towfe <3 Oo. v. TfAue (1673), 39 L. T. 78. H. LJ. 
These two cases should be compared ; see also Its Snitky Ka parts Bnpal 
(1679), 10 Ch. D. 566, C. A., where a del crodors agency is distingui^d from 
a sale. The fact that the i^ent is remnneratM liy ^0 profit on a resale 
does not moke him the buyer (tbfd.); and see, generally, title Aovnct, 
Vol. I., pp. 162 ei ssq. 

(p) S.g.. outiial oronapmbatiom Aato''siioUarterms,'*seep. 170,poll. 

(y) Consequently, uutiJ that time tbe eeller is the person to sue the carrier 

it t£e goods are lost in transit (Swam y. Shophsrd (1833), 1 Mood. Sc B. 223 
(goods sent on ^proval)). 

^r) Siooin y. fiAsoAerd, tapro. These words in the text, Hipw, include a 
rerbal approyal. It ia noticeable that a verbal approval ia by implioation 
treated m on act, which perhaps is not tbo case with regard to an accept* 
aoce under the Sale of Goods Act, 1693 (56 St 57 Viol. 0 . 71), s. 4 ; see 
p; 129, ants. 

( 1 ) Sale of Gooda Aot. 1893 (56 St 57 Vfet e. 71),s. 18, r. 4(a): Sirkhan 
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(9) if hs does not Bigtitfy bis approvsl or &ecdp(ftDc« to the seller, 
bot reteine the goods without giving ootica (t) of rejection^ then, if 
ft time hoe been filed for the return of the goods, on the expiration 
of Buoh time (n), and, if no time has been fixed, on the expiration 
of ft reasonable time (6). What is a reasonable time is a question 
of fact (c). 
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319. A deliverj of goods is not made on terms aimilar to a 
delivery on approval, or on sale or wturn,** unless the effect of the wrrta. • 
transaction is that the bailee has tbe option of becoming the$ 
owner of the goods, and on terms sabstantially the same as those 
already mentioned (rf). Accordingly the following cases are not 
within that rule(e):— 

(1) A delivery of goods to a bailee on the toms that, if they 
are not returned within a fixed or a rensonablo time, the bailor 
shall have the option of treating them as sold, in which case tbe 
option, if the goods are not returned, rests with the i^ailor only, and 
tho property passes when he exercises it (y*); 

(2) A delivery of gooils to a bailee on the terms that tbe bmlee 
shall have the option of becoming the owner of tho goods on, for 
example, payment in cash, or liis beitkg charged for the goods in 

V. Attmhorougk, KirkKam v. (?iU, [1S97] 1 Q. B. SOI, C. A. (pledging 
of goodn by builcc). For tlio tneaniiig o! ' act adopting the traxiaactlon," 
soo p. ISO, poHt. U may be also expred^ly provi^d wbat act ahall bo 
eonsiderud to be one adopting the traiMaction, as, e.y., a sale of tUe goods 
by tUo buiko Ax IFSik 0 t'li. App. aU7). 

(0 A refusal to agree to the price is a reieclion. and the bailee's option of 
purebaso is thorcupun determined and Cofta, Lid. v. linrMay <S 

i!o. (1011), 1^8 T. Ij. R. 13). An actual return of tbe goods tnay Im 
necessary by an express agreeuieut; seetMiakm v. AUianara h'umuking 
Co. (1800), liT. L. K. 

(n) hUu y. Moilimer (1800), 1 Bus. 6t P. (». it.) 267 (month's trial: 
return within moniU); John$on v. KirAvrhiy (1H40), 4 Jur. 088 (return in 
three moatlis or payment of first price) i AlpAich T. Harass (1880), 0 
C. P. D. 321 UriaJ for eight days); HfuRcicitsss t. ISlaiberg (1885), 2 
T. L. R. 30, C. A. ('*on upprobatinu or return" within ton days); 
ilfarsh T. Uugh($‘lf/iUBU (lOOO), 10 T. L. R. 370 (week's approval: no 
rejection); see also A'cfsi v. itfimfirri (1803), 3 Smith, K. B. 119 (hire and 
sale or returu mixed); Z/viapAnsc ▼. Carvulho (1812), 10 East, 45 
(" quality to be approved on Uonday a case of reseissiou. 

(1) J/oN V. Awesl (1851), 10 Q. B. 403 ; (3ib$on v. Bray (1617), 8 Taunt. 

76 (reasonahle time uot elaps^l; Btiilry y. Qouldomitk (1701), Peake, 

78 (601; BoverUy v. IriHCohi (Pus Co. (1837), 0 Ad. £1. 829 (lap«;e of 
reasonable time); Ray v. BarA'cr (i870), 4 Ex. D. 279, 0. A. (return pre* 
vented by fraud of third person); Hs Fforenos, Ex parts Winyfietd (1679), 

10 CJi. D. 591, C. A., per J£88KL, M.R., at p. 693 (general rule stated). 

(o) iSale of Goods Act, 1893 (50 & 57 Viet. o. 71), s. 18. r. 4 (h). Tho 
meaning of * rcaRouable time " is also generally tUled in iAmL, s. 56; sec 

p. 280, post 

(d) I.S., in the ^ale of Goods Act, 1803 (66 Ss 67 Tict. c. 71), s. 18, r. 4; 

Wsinsr v. OiB, Sams v. SnUA, [ 1606 ] 2 K. B. 172; affirmed, [1906] 2 K. B. 

674, G. A.; Adtcardi(P4^),Xhi. v. Vanghan (1910). 20 T. L. R. 645,0. A. 

is) There being " a different intontion " as to tbe time when tbe property 
passes (Sale of Goods Act, 1803 (56 4s 57 Viet. c. 71), s. 18 (coveriug wora)). 
cuoh cases arc to be dedded by ordinary common law principles, itid, 
a. 17, not applying, as there ia no centraot of aale oa aefittod in <5(4., 
s. 1. 

^ if) Llandsrs v. IfiUtoms (1649). 4 Eicb. 339. 
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accoant, or the goods being ioYoiced to him (p), or on payment in 
fall of in^^talments of rent for the hire of the goods {k ); 

(8) A sale of goods on the terms that the buyer shM have the 
power of rejecting the goods, and revesting the property in them in 
the seller, if the goods are not approved (i). 

320. An ** act adopting the ti'ansaction ” means an act indicating 
an election on the part of the bailee to become the buyer of the 
goods, or otherwise inconsutent with his being other than the 
buyer thei'cof (k), as, for example, a sale or pledge of tbero, or any 
other unautlioris^ act in relation thereto which, or the result of 
which, is inconsistent with a free power to return them according 
to the exprese or implied terms of the boilment (f). 

A delivery of the go^s to a third person for a special purpose 
consistent with the terms of the original l)ailment is therefore not 
an act adopting the transaction, even although the l)ail6e is thereby 
unable to return the goods; nor does the bailee in such circum* 
stances retain them (m). 

321. A bailment of goods on a|> 2 >roval, sale or return, or similar 
terms, docs not, unless it be otherwise agreed (n), liccome a sale of 
the goods by reason that, while in the posHussioii of the Iwilec, they 
have perished or been damaged, if the loss or damage was not 
causea by the bailee's act or default (o). 


{g) 8am4 r. Smith, [IWiS] 2 K. B. 172; affirmed, [lUUBj 

2 B. C74, i\ A. i Bdvrardi (Perey). Ltd. r. Vnvghan 09)0), 20 T. L. It. 
645, C. A.; Truman {W.), Ltd. v. JacnAoreupA 09)0), 26 T. h. ]C. 601. 

(A) Under a hire-purcUAse agrooinent not conlainuig tuij agreement to 
buy, as in /leibtf r. JlaUiuw$, [1806] A. C. 47). if the oaiJeo biudM Himself 
to pay the InstalmanU of **ront,*' ibere is an agreement to buy ond the 
case laJU under the Sale of Goods Act, 1893 (66 Sc 57 Virt. c. 71), e. 17 
(Lee V. Butler, [1893] 2 Q. B. 318. 0. A.); as to luro-purchuse, sco 
titles BAiLMtits, Vol. I., pp. 654 t( $eg.; Biuj4 ok Val. HI., 

pp. 12,13: Mortg.iGr. Vol. XXI., p. ltd. 

(i) ffeud T. TtiUereaU (1871). h. a. 7 Uxch. 7: yeaU v. Ball (ISOl). 2 
East, 117 (delay iu rejection, buyer's baukriiptcy); Cramienv. Jlalicw 
and Lien, [1912] S. 0. J12 (sale with warranty and week's trial). 

(A) Weiner v. 0%U, Same v. Smith, [1905] 2 K. B. 172, per Bkay, J., at 
p. 179: Kiri:ham v. Attenborough, KirkJwm v. OiU, [1897] 1 Q. B. 201, 
G. k.,ver I^rd KsiiKs. M.R., at p. 203. 

(l) Kirkham ▼. Atienhonmgh, XuAAam y. (HU, $wpra (pledge): Be 
Florenee, Ex parte Wingfield (1879), 10 Ch. D. 591,0. A., per Jksarl, M.R., 
at p. 593 (sale); Oenn v. WinJM (1912), 107 h. T. 434. C. A. (delirory 
over on sale or return). An aot may therefore be either one showing 
so istenUon to become (ho buyer, or one from which such an intention 
U compvdAorily presumed (ibid.). 

(m) y. GW, Same y. Smith, [1006] 3 K. B. 674, C* A., per Lord 

Alvebstoke, C.J., at p. 578: t. Winlel, iuprti. 

(n) As where there is a usage of trade that tbo goods shall in that eyent 
be treated as sold (Bevington v. Dale (1902), 7 Coro. Gas. 112). 

(o) Efphiek y. Baniee (I860), 5 C. P. 1). 321 (sale or return : death of 
horse) i Chapman v. IfilAers (1888), 20 Q. B. D. 824; Uead v. TatUrtall 
(1871), L. It. 7 £xch. 7 (injury to horse). Strictly speakiog, tbo last two 
caitfi wero rasee of reacUaiuu; see the general pHncipIes of the propositloa 
In the text eupra stated by Bramwbu., B., in Head r. Tatiereuu, tnprn, 
at p. 12; see also Oenn y. PVinAsf, eupra. 
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8 ir9«S£cr. 4.— Seiier 0 / BifffU ^ VUpctal. 

322< Where there is a contract for the sate of specifie goods (jp), 
or whore goods are sabseqaently appropriated {q) to the contract, 
the seller may, by the terms of the contract or appropriation (r), 
reserve the right of disposal ( 9 ) of the goods until certain conditions 
are fulfilled. In such a ease, notwithstanding the delivery of the 
goods to the buyer (t), or to a carrier or other bailee for the purpose 
of transmission to the buyer (a), tlie property in the goods does not 
pass to the buyer until the conditions imposed by the seller are 
lulfiHed (/;). 

The fact that, by reserving the right of disposal by the terms of 
the appropriation, the seller is committing a breach of contract is, 
in relation to the passing of the property, immaterial (c). 


Baor. 1. 

Traasfinr 
of tbs 
Froueity 
from Sellei 

to Boyer, 
ol 

property. 


323. Where goods ore shipped, and by the bill of lading the goods mil of bdiog 
are deliverable to the order of the seller or bis agent, me seller is . 

primA fade deemed to reserve the right of disposal (J). icUer# order. 


(p) For the definition of ^'epeoiflo gootls " see p. ITI. a«fe. 

( 0 ) Sido of Goode Act, (06 A: 67 Vivl. 0 . 71), s. 16. r. 5 (1); 
p. lOS, ante. » 

(r) These words are not, it ii conceived, to be interpreted reddendo 
tinqula tinguhe. 'I'buB '' terms of the cooimet '* slionld apply both to 
Bpcciilo and to subsequently appropriated goods. 

(s) Tlus torru is a translation of rut disMMHdt, found in iho cases with 
reference only to Hbipniont under bills of lading. Bnt the Sale of Goods Act, 
1603 (CO &. 07 Viet. c. 71), s. 19 (1), is a general provision not confined to 
COSOS of shipmeot, notwitbstanding that iOmI., s. 19 (8). (3), are eo ood» 
iloed. 

(t) Turner r. Liverpool Doeke (TrueUee) (196)), 6 Kseb. 549, Ex. Ob. 
(buyer's ship). 

( 0 ) I. 0 ., undur the Sale of Goods Act, 1993(66 & 67 Viet. 71), s. IS, 
r. 6(9): see p. 170, onU. 

{b) Sale of Goods Act, 1903 (66 & 67 Viet. e. 71), S. 19 (1) $ GodU v. Boee 
(1666), 17 C. B. 329 (payment to bo on delivery of warehouseman's transfer 
order); Cohen v. Foster (1892), 61 h. J. (Q. B.) 643 (specific goods: pay* 
mont before delivery); sco also the cases on shipment cited in note (d), infra. 
VVboro the performance of some obligation by the buyer is not made a 
cQ&dilioD of tbe transfer of the protierty. and tbo property passes, it is not 
revested in the seller by iho buyer's subsequent default {key v. Coteevorth 
(1902), 7 Kxeb. 696; Re Tappenbeek, Ex parte Benner (1876), 2 Ob. 1). 
279, C. A.), unless there be an agreement to that effect («Veiein[ 7 fos v. 
Levy (1870), L. R. 6 C. P. 190. Ex. Ch. (avoidance of release)). 

(e) Wait T. Baker (1849), 2 Kxoh. I; v. Hare (1859), 4 H. & X. 

822. 830, Er. Ch.; Qaborron v. Kre^K Kreeft v. Thompeon (1876). L. R. 
lOExch. 274. 

(d) Sale of Goods Act. 1993 (66 & 57 Viet. e. 71), s. 19 (2). Tbe case 
set out in this provision is a particular instance of the general rule laid 
down in tbid., s. 19 (1). The question of tbe seller's intimtioo is one (or 
tbe fury [Van Caeteel v. Booker (1948), 2 Exeb. 691: i^oUb v. Fleteker 
(1966), 18 C. B. {V. 8.) 403). 8ee, for examples, WaUey v. Montgomery 
(1803), 3 East, 685 (Inll of lading todoned to buyer with advice of biU 
i>f exohango); Ogle v. Aikineon (1614), 6 Taunt. 759 (shipment on 
buyer's ship: bill of lading wrongfully t^eo by seller in blank); Brandi 
V. Botolby (1831). 2 B. As Ad. 933 (iudorsod bill of lading sent to aellerV 
agent, nnindors^ to buyer); Brute v. IVotl (1837), t m. U W. 16 (m- 
■wssion obtained by conaignee after right of disposal reserved); BQsrtXotf 
V. jtfoonuM (1943), 6 Exeb. 670 (bill of Isding pledged by seller: payment 
by buyer); Wilmekurti v. BowAsr(I944), 7 Uan. At (f. 962, Kx. Ch. (payment 
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The eame principle ippliee generally where the seller takes in 
hie own name, or in that of his anient, a mate's receipt, boat- 
master’s receipt, or other document ^ving control of the goods (<). 

324. Where by the terms of the contract or of the appropria¬ 
tion of the goods by tbe seller the delivery of the goods, or of a 
docnment giving control of tbe goods, is to be in exebanm for pay¬ 
ment of, or security for, the price of the goods, tbe seller, unless 
a contrary iDteniiou appears(/), reserves tbe right of disposal, 


to be by beaker’s draft against bill of lading: Utter sent to buyer); Fan 
OMUtI ▼. ^oolrer 2 Exch. GOl (shipment in buyer's ship and bill of 

lading transferred to him); IFaif t. Dnk^r (184S). 2 Exch. 1 (bill of lading 

S ledged by seller after buyer’s tender of price); Jtnkym v. Dr^wn (1640) 14 
. B. 400; Tum€rr. Livenocl DockB (2t¥«U««) (1S6l),6 Kzch. 543 ,£x.C1l 
( bill of lading tTOQifeirea to purchasers of bills drawn on buyer): itsy 
7 . CoUiworfi (taC2), 7 Exch. 696 (transmission of bill of lading to buyer's 
wnt with ad rice of bill of exchange): Browne v. Bars (1660). 411. dsN. 629. 
£x. Ch. (bill of Uding indorsed by seller to burer, and sent througli seller's 
agent only to preserve Uen): v. Ntw ifuay Co. (1S68),4 C. U. (k.s.) 

616 (cuh against bill of lading in Lands of sellera agont); Joycer. Steam 
(1864), 17 C. D. (K. S.) 64 (bill of lading reUinod by sclUr without intuntioo 
of reserving right of disposal): Moake$ t. AteoUon (1606) 19 C. B. (N. 8 .) 
290 (cash against bill of lading in hands of sollor's agent); Shepherd v, 
llftrHeon (1671), L. R. 611. h. 116 (bill of lading ami bill of oxohange sent to 
buyer through seller's agent): tinharron v. Kreefiy. Tkomi*$on (1676), 

Ji. R. 10 Exch. 274 (bill of lading to order of hctitimia person and plo<igcd by 
seller): Oyg t. 5Aulsr (1675) I C. V. 1>. 47,0. A. (shipment ''free on hoard": 
cash against bill of lading: refusal to pay); Re Tappenheck, hx pnrie Bonner 
(1876), 2 Cb. D. 278, C. A. (bill of laairig sent direct to buyer with advice 
of bill of exchange): Mirabita t. Imiienal Oikfman DnuM (1876). 9 Ex. D. 
164, C. A. (bill of lading tranarerrod to purchasers of bill of ezobango 
drawn on buyer: tender of price by buyer): compare B'rd'f v. Baker, eiipra ; 
Sew V. Payne, Daulhtoaite d Co, (1886) 68 L. T. 082 (bill of Uding aiia bill 
of exchange sent through aeller'a agent: wiongful dealing by buyer with 
cargo): CaHn v. Vo<keU*$ Bristol Channel Steam Paeket Co., [1690) 1 Q. D. 
648, C. A. (direct transmission to buyer of both documents): Konin v. Brandi 
(1001), 8474. T. 748, C. A. (direct traiisiaission of bill of Uding: advice of 
bill of exchange). Where tbe intvntion to reserve the right of disposal is 
otherwise clear, such intention is not rebuttal by the invoice stating the 
goods to bavo been shipped " on account of and at the risk of the buyer," 
or, where they are shipped in the buyer's ship, by the bill of lading stating 
them to be "freight free as buyers property^' {Shepke^ v. Barrtson, 
enpro; Tnmtr v. Lieerpooi DoJee (TvWues), eupra). 

(s) Craven ▼. Ryd4r (1816), 6 Taunt. 433; Suck ▼. Hatfield (I82S), 6 
B. it Aid. 632 I Folk t. i'UfdUr (1666) 18 C. B. (v. B.) 403 : SthiteUr v. 
MeKeUat (1867), 7 B. 6( 7), 704 (all cases of mate's receipts). In Bryant ▼. 
A'ix(l630), 4 M. AW. 776 (boat's receipt). Parks, B.,atp. 791, shows that 
there U no diatinotion between bills of l^ing. or carriers' or wharhogers’ 
Tsocipta, or any other kind of document, as evidence of on intenHon to 

E ase tbe property in goods. Such documents as mate's receipts, when held 
y the owner of the gooila,aTe like title deeds Laingr- 

?sdsii(1676). 7 j. E. 17£q.92,perBACOK,y.-0.,at p. 106). £?eeu9. where held 
by a pmon having no propoity therein (4h»d.). llius. the retenUon of tbe 
mate's receipt by the seller after the property lias passed to tbe buyer by 
shipment of the goods and a bill of lading made out in tbe buyer's namr 
does net reserve to tbs sf^llcr any right in or over ^e goods {Vowaeiee v. 
TAosipffos (1846), 6 Moo. ?. C. C. IfUl). See the generA principle of the 
proposition in tbs text slated Id Bryane v. t/ix, eupra, at p. 701. 

(n As where the seller intends only to preserve Ills lien (Brutons v. Bare 
(1869),4 H. A K. 822, Ex. Ch.; Be JrfddfdkHi, Bx parte Middleton (1864). 
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and the proper^ m the goods, until payment or seonrity be made or 
given accord gty 

Id particular (h), vbore the eeller oC goods draws on the 
buyer tho price, and transmits the bill ol exchange and bill of 
lading (0 to the buyer together^ to secure (ifc) acceptance of pavnent 
of the bill of exchange, the buyer is bound to return the biU of 
lading if he doos not honour tho bill of exchange, and if he wrong¬ 
fully retains the lUl of lading the property in ibe goods does not 
pass to him (f). 


3 De G. J. 3m. 201; T^irlintj t. BaxUr (lS27h 6 B. & C. 300; Sweetine t. 
Tumor {1872), L. B. 7 Q. B. 310 {sale at auction): the goods in the last two 
cases beins s|^]()o : ice also An(i^$on t. Clnrk (1824), 2 Bing. 80 (ossign« 
inont to faetor on general account not against bill of ezebsoge). 

( 9 ) HJackbiiro, &>n tract of 3ale. Ut co.. p. 140; UatveU v. Hunt (1772), 
cited in 6 i'eren Bop. 231 (sale for ready money: waiver by seUor of eon- 
iJition): Barroxor. C*o/tft<]SU), 3 Camp. 82 (bill of lading toaorsed to buyer 
oomlitionaliy on acceptance and i>aymcntof draft); Loesetnmn v. WiUi<tm$ 
(ISIS). 4 Camp. ISl (cash on delivery); BUh^p v. jSJtiilile (1810), 2 B. & 
Aid. 320, 0. (delivery of iron against Melivcry of seller's accoutanees), 
e.xpisinod in B9 MufdUion, Kx port# UidtUei^ (1864) 3 De G.J. 6c 3m. 
201; UcttfM V. Bull (1827), 7 B. 481 (cx<hange of goods nod bills); 
Ilnfami v. (1839). 4 M 4c W. 77C (tranamianon to buyer of boat receipt 
ana bill of exohango); Godt$ v. (1855). 17 C. B. 220 (cho<|ue against 
wharfinger’s notice ol transfer); SrkutUr v. AfeATrUor (1857), 7 £. 4c d. 
704 (pnymeiit agaiuet delivery ol mate's receipt); tihiridan v. Sev Qutty Co, 
(1858), 4 C. B. (K. a.) CIS (cash against bill of lading); Afookes v. .Ytrclton 
(1865), 19 0. B. (N. 8.) 290 (caali ogaioit bill of lading in buyer's name in 
bands of seller's agent): ▼. J/uofsan (1883), 11 Q. B. D. 327, C. A. 

(o.f .i.; cash in exchange fur bill of lading and policy of inauraiioe); Cohen t. 
Boflfir 11892), Cl L. J- (Q. a.) 043 (speciOr goods; payment before delivery); 
Armcirtyng v. Alktn Brolhfn (1802), 67 L. T. 738. il A. (cash in exchange 
for mate’s receipt: clean receipt); Bifan v. Bitlkff (9 Vo. (10^>2). 8 Com. 
Caa. 106 (cash ogaiiist shipping documenta); The CkarloUe, [1909] P. ^6, 
G. A (oasii or approved aeceptanco in exchange for bill of lading and policy 
of insurance). As to the HabiUty ol the aeller’s agent for parting with tbe 
control of the goode without receiving payment against the bill of lading, 
see Kaaroon Fubrick Qonda Vo. v. ilctfUriWtiia (1864), 17 C. B. 

^*(h)^Tbeso two words are not in the Solo of Goods Act, 1893 (56 4c 57 
Viet. 0 . 71), but tbid., s. 19 (3), ia only a particular instance of the general 
com mow low rule stated above. ^ ^ 

fi) The language of the Sale of Goods Act, 1893 (56 4c 57 Vict. c. 71), 
s. 19 (3), i* perfectly general; iU application should, it is submitted, not 
be confined to caaos under i5id.. s. ID (2), t.r., where the bill of lading is 
taken to the order of the seller or his agent. IMd., a. 19(3), seems to eu.'ict 
a particular instance of the niuo rule in ibid,, e. 19 (1). If the seller sends 
an unindorwd bill of lading he in effect sends none (SA«ip*cra v. «oms» 
(1869), li. iX. 4 Q. B. 196, per CtoCKSURK, C.J., at p. 204 ; Brandi v. Bjwlby 
(1831), 2 B. 46 Ad. 932). Similarly, if he sends an unstamped bUI of 

ladiuc (}foak*e v. iVwolsow, tnpra). ^ u 

ik) *‘To secure” means “in ordvr to seenra, and not so as to 
secure.” 'fliore would thereforo be a question of fact 

il) Bale of Goods Act, 1893 (56 A 57 Vwt. c. 71), s. IM®); h 

r^keti'i Britiol f'fcanurf Steam Faekei ro.,X1699] 1 Q. B. 643,0. A. dljJoW 
tfttsmiMion of both doonmonts); Beie v. ^oyiM, Jhuthxoaiie d Co. (U86), 
5.1 L T 032 {acceptance of bill of exohango: ao oxprees conditoon); 
fLw ilofries^cS^oUlits Soeietp v. lii^Baa. Co, 0802), 8 T. L. 6. 
212 (bill of lading to buyer: bill of exchange to sellers agent i no oon- 
diiionl' and see the casee cited In note (d), p. 181, ohI#. In oasoa under 
the 8^e S^Goods Act, 1893 (56 A 57 Viot. o. 71), s. 19 (3), it u oo longer 
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Whero the bill of lading ie directly transmitted to the buyer, 
the appropriation of the goods by the seller is not oonditioual on the 
acceptance of a bill of exchange merely because the buyer is advised 
that a bill of exchange has b^n or will be drawn upon him for the 
price (m). 


Trsiufer ot 
property 
by m o{ 
Udiog. 


SaB*Ssor. 6. — Ttan^/tr hUh of LoMtt^ ond (Mhfr Z>oci(menfr. 

(L) Oilh of l^diag. 

326. TVhere goods have been shipped and a bill of lading (n) 
has been signed therefor, the property in the goods may, so long as 
the voyage continues, be transferrM by a transfer of the bill of lading, 
made according to ito tenor (o), and with the intention of passing 
thereby the property in the gcH^s (p). The traneter may, however. 


imperative that the bill of lading should pass through the banilh oftboecller'e 
^Dt (CoAa T. PookMCo BfiHol Chiftnei Stoom Paelot Co. , (1809] 1 Q. B. 643, 
CT A.). This was, as a general rule, nocessary before the Act (ATey v. Coieo- 
wortit (1853), 7 Each. 593. 607 ; Be Tappenbeck, Rr pnrU Bonner (1870). 2 
Oh. D. 27B, 298. A.), and it was eo transmiilod itk Shepherd v. //arr<ion 

(1871), L. ft. 6 H. L. 116. on which the Sale of Goods Act, 1803 (66 6t 07 
Viet e. 71), s. to (3), U based, but compare BrtfnM v. .Vt> (1830), 4 
M. it W. 776. where there was a direct transmission la the i»uycr of a i>lll 
of exchange and a boat receipt. The Sale of Goods Act, 1893 (5C 6& 67 
Viet o. 71), s. 10 (3), does not deal with the ease where a bill of loding is 
sent to the buyer with advice only of the hill of exchange (see /Try v. 
OoUswertX. supra; Be Tappenherk, Rx parte Bunnrr^ suprn .* Kbutg v. 
ftraadt (1001), 84 h. T. 748. C. A.), or where the buyer, on the 
receipt of the bill of lading, is to pay cash or to send a banker’s draft 
(see WUmehitrti v. Bowker (1844), 7 Man. A <?. 882, Kx. Ch.), or to make 
a promissory note. In all these cases it would, it seems, bo a question of 
fact whether the delivery of the document was uitended to be in exchange 
for payment, and the property, and not merely a lien, was intended to be 
secured. If the buyer wrongfully takes poescssion of aud deals with tbe 
goods, ho is guilty of a conversion, and the seller may recover their value, 
subject, however, to a deduction for expenaes incnrrra by him. and which 
the seller himself would have incxirred, such os freight and landing charges 
{Rev V. Payne, Donthwiite ^ Vo. (1886), 63 L. T. 932: Peruvian Guano 
Co. V. Drtyjue Brothere <2 Co., } 1892] A. C. 166, 170, 174, 186, per Lords 
MACXAOiiTfiN and Watsox. iVsw lork Breworiee Co. v. [1899] 

A. C. «62. per Lord HALMBtnr, L.C.: see also BicH v. Boll (1874), L. R. 9 
Kzch. 86). 

(m) i^ey V. Coteetoorih, eupra ; Be Tappenbeck, Ex pnrte Banner, supra; 

V. nrandl, eupra. 

(a) A bill of l^ng is a symbol of the goods represented thoreby (/Jurdtek 
T. iSewefl (1884). 13 Q. B. D. 169, C. A., per Bowen, L.J., at p. 171; 
Sanders v. JTacIeaffr (1883), 11 Q. B. D. 327, C. A., per Bowxk. L.J., at 
p. 341. It is not a symbol of the right of property ; that depends upon 
the contract. Thru, the issue by the master of a bill of lading without the 
seller’s consent is ineffectual (Croeea v. Byder (1816), 6 Taunt. 433 ; Ruck 
r. Batfield (1822), 5 B. A Aid. 632 ; Shutter v. JJcKeUar 7 £. A B 

704). As to the stamp, see title Sbippimo anp KaviOAnotr. 

(o) If the bill be to order, by indorsement and delivery; if indorsed in 
blank, by delivery (Faoton Act, 1889 (52 A 63 Viot. e. 45), s. U). 

(p) $eweOv. Burdtek (1884), 10 App. Oas. 74. Tbe transfer for value 
of a bill of lading is pWmd/octe evidence that the property passed thereby 
(ZhvencAi v. Analo-Egyvivtn Ravi^ion Co. (1868), L. ft. 3 C. P. 190). 
Even where the bill of lading has neon signed, its transfer is not essential 
to the passing of the property. Tbe other facta of tbe case may show that 
the property has passed (Dirkv. Lusneden (1793), Peske, 260 [189]; Meyf 
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be made with the intentioo of passing the property conditionally, or 
for a Bpecihc par pose only, and not for the parpose of passing the 
pr^rty in thegoras( 7 ). 

The voyage ia deemed to continue so long as the goods are in 
the coBiody of the master of the vessel, or of some person on his 
behalf, and until poBsossion of the goods has been taken by or on 
behalf of the porson entitled to demand it (r). 


Trausto 
of the 
Property 
from Seller 
to Buyer. 


326. When two or more parts of a bill of lading are signed by buj of Udiog 
the master, and such parts are transferred to two or more trans- io 
foreee in good faith and for value, the property in the goods, if it 
was intended to pass, passes to the transferee who is first in point of 
time(e); but no liability is imi)OBed upon any person having the 
custody of the goo<ls who, in good faith and without notice of 
any prif>r claim, delivers the g^s in oicbange for that part of 
the bill of lading which is first presented to him (t). 


(ii.) 0th ft DocmnenU, 

327. The issue or transfer by the seller to the buyer of a Do&oe^M 
delivery order, warrant, or certilicnte c<iai\*slent to a warrant (a), or property. 

V. aiutrpf (1813), 5 Taunt. 74; NoOtan v. QiUi (1814). 5 Taunt. S58; 

FowUr V. Knoop (1878). 4 (). B. D. 200. C. A.). Where the bill of 
lading 19 (ranefcrrcti to the buyer, tho prop e rty ptMee. strictly epeakiutf, 
by (ho contract and not hy the tranifor of tho hill (•Sewell v. Hurdit%, 

(1884), 10 App. r'sK. 74, per Lord UNAUW£LL,at p. l05; Jenk\fn$ v. Uthonu 
(1844), 7 Man. G. 678. 607). A lien may also be preserved by meaixa ol 
a hill ol lading, jOthoiigh tlio property passes {Lendon Joint Stock Bank v. 

BWtfsA AmeUrtitim lUnritimc A^ncy (1910), 16 Com. Cas. 102). As to 
tho transfer of a bill of lading lor goods at the time unascertained, see 
Uai/nuiH tC* Hon v. M^Liniock, \ 1907] 8. C. 936. 

(o) Thim it may be shown that the seller reserved the right of disposal 
nnaer the Sale of Goods Act, 1803 (66 6:07 Viet. o. 71), s. 19(2) (seo p. Ig], 
or coupled the transfer with the coaditiun ol acceptance of a 
hill of cxebango under the Sale of Goods Act. 1693 (66 ic 57 Viet. c. 71), 
s. 19 (3) (seo u. 183, nnfc; Uoteman ▼. Green (1867), 2 I. K. C. L. 166 
(delivt'ry uf bill of lading expressly subject to acceptance of bill)). Or 
it may be shown that the transfer was by way of pkdgo (£^eweU v. 

ISurdick, iupra: BrUtoi oad Wat of Bn^lond Bonk v. Midland Rail, 

Co,, [1891] 2 Q. B. 663, C. A. (pledge of bill of. lading, and transfer 
over by pledgee)), or for anotlu^r special purpose (Btoberi y. Carter 
(1787), 1 Term itep. 745 (transfer to creditor to bind proceeds of goods); 

IVuniw V. Coz (t8U8), 1 Camp. 369 ; iforisoa v. Gray (1824). 2 Bing. 260 
(transfer (o agent to stop in fransila), explained in Burgos v. 

(1908), 100 L. T. 71 (indorsement to warehouseman to receive goods): 

Fatten v. Thompton (1816). 6 M. 6: 8. 350 (transfer to factor to receive 
cargo); Brvee v. IVau (1837), 3 M. W. 15 (transfer to agent for sale)). 

(r) Barber x. Me^erticin (1870), L. R. 4 H. L. 317 (goods landed 
at sufroronoe wharf); OtTymou it Son v. M^LinSock, lupni (goods landed 
and stored in naino of ship). Possession cannot be taken, nor can a 
wharfinger issue a warrant, or accept a delivery order, where thoro is a 
stop for freight, without payment of freight {Barber v. Mejferetein, $npn). 

(s) Barber v. Met/entein, euprn: CaUlweU v. BoU(l786), 1 Term ^p. 

206. 

(1) Giyn JffUs d Co. v. Ea$t and Weet Indio Bock Oo. (1882), 7 App. 

Cas. 691; aeo, further, os to bilb of lading, title fiitimiio amd Kavxoa* 

TlOM. 

(a) A certificate may by ita form be either a warrant, or amount only 
tfi a itatoment that tbo goods are ready for delivery, not authorising (be 
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TrinsAr 

Property 
from Seller 
to Bnp^r. 

Absolute bill 


similftr docamenti does not, as between the seller and the buyer (b\ 
of itself pass the pro|)6rfy in the goods (c); but posaesaiOD obtained 
by the buyer under any euch document will pass the proper^ in 
any case in which posseesiou of the goods themselves would pass 
the property (d). 

SuB-^ecr. a-PtV# o/ 

328* A sale of goods may be made by deed, and the property iu the 
goods will, subject to any contrary intention, pass to the buyer on 
the execution of the deed, unless it be delivered as au escrow. 
Such a deed is called a bill of sale (t), 

holder to receive the goods. In such a owe it U not a warrant, and a 
feriiari itt iuuo or trauefer can havo no effect on the property in the soode 
(Ova* V. Bolcisow, VoM^han ^ Co. (1875). 10 Ch. App. 491); see tbe acUiii* 
iion of a warrant (tbid), and compare tbc Stamp Act, 1891 (M & S5 Viet. 
0. 39), 8. 111. 

(b) Ae between the seller and a second buyer, the property muy pass 
under tbe Factors Act. 1889 (52 it 53 Vict» c. 45), ss. 9, 10. The 
wJiarflnger or warehousetnan etc. in possession of the gauds may, by bis 
acknowwdgmsnt to the buyer of a warrant or doUvory order, be estopped 
from denying that the goods are the buyer's property; aeo f^t^nard v. 
Dunkin (1809), 2 Camp. 344 (goods not measured: written acknowledge 
ment by warohouseman); Z/awer v. WaUen (1824), 2 B. C. 540 (gouus 
unweighed : written acknowledgtoent to secaiid buyer); Gilieii v. Hill 
(1834), 2 Or. 4s M. 530 (goods unasoertainod: attornment to delivery order); 
Bendirioh ^ Co. v. U ifliaAW, [1895] 1 B. 521, C. A. (seller not owner; 
warehouseman's aokonwiedement to buyer). Sm the law* cousidcred in 
KniolUs V. TTtffoA (1870), L. K. 5 Q. B. 660; and seo Sale of Hoods 
Act. 1803 (56 L 67 Viet. o. 71), s. 21 (1); p. 192, potl; title KeT 0 ?p£i., 
Vo). Xlll., p 408. 

(c) TttcZ'cr V. /fumpArey (1828), 4 Bing. 516, 522 (sbippiug note aod 

delivery order); if^Avnn <2 ^uns v. ^mtiA (1840), 2 11. L. Cas. 300, per 
Lord COTTSKUAN. L.C., at p. 325 (delivery order); KituiMford v. Ilerry 
(1856), I II. A N. 503, Ex. Ch. (delivery order proountd by poison not a 
buyer); Jmperinl Bank v. London cind ^f. AVlMrtne Docki Co. (1877), 5 
Cb. D. 195, per Jbssel, bf.R., at pp. 200, 202: GiUttum, Spencer tk Co. t. 
Carbntt <2 Co. (1889), 61 L. T. 28), C. A. (doUvury oilier); Bntk v, Zbmi 
(1814), 2 M. & 8. 397; BkopUy t. (1814), 5 Taunt. 017 (UeUvory order 
lor uoaecartaaned goods); Witken v. Lya (1815), 4 Camp. 237 (delivery 
order to weigh and ascertain price of specifio goods); Uaymnn S'on ▼, 
if'LinfocA, [1907} 8. C. 936 (delivery order for portion of larger bulk ); 
oomparo Swanviik v. Sotk^m (1839), 9 Ad. & £L 895 (delivery order (or 
ascertained goods). These documents cannot havo a greater ofloct than a 
bill of lading, which does not par as transfer the property. The property 
may pM sIm without a transfer of a warrant {Xortk BrtliiA end 3fsrcau(«u 
InouranKoCo. v. 1871),L. ft. 70. P. 25); as to the nature, gcocrally, 

of tbe documents mwtioued, see pp. 193, 225, post. Under certau nrivato 
Acts of Parliament the indorsee of a warrant or certiheato issued by a 
warehouseman is deemed to he the owner of the dcpoaiti»l goods (see 
London and 9t. Katharine Docks Act, 1864 (27 & 28 Viet. c. olxxviii.), 
S8. 1C6, 106), or to have tbe same right to the possession and property 
in the good^ ae if they were deposited in his own warehouse. But tbcee 
provkiooi do not, it is conceived, affect tbe quesUon of tlic transfer of tbe 
property as between the seller and the buyer; soe tbe Law Quarterly 
^view, VoL Vin., p. 302. For forms of delivery order, warrant or 
ocrtifieate, see En^clopcdia of Forms and Preoedents, Vol. XL, pp. 604 
el eeq. 

(d) IfApefsol J7aAi v. London and Si. Kaikarino Dock# Co., iuvra, per 
JSASBL. M.ft., aip. 201. 

(•) 2.0., an absolute bill of sale; see, gejierally, title Bills Of Salb, 
Toh lll.,pp. 5 el teg. 
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8uB-S»7r. T.^riW 0 / a Sait. fiBOT. L 

829. The completion of the sale confers upon the bu^er in 
respect of the go^ all the rights and liaLiiitiee (/) of an owner. p^iTS.. 
Subject, therefore, ae between him and the Boller, to anj special 
agreement, he is invested with full powers of using or of dealing hwr 

with the goods ( 47 ), is entitle<l to all accretions and benefits attaching — 

to them (A), and is subject to the risk of loss or damage (i). nJnlJen^ 

The buyer's rights and liabilities as owner of the goods may, as ngbUMa 
between him and the seller, be limited by special agreement (ky lisbilttitt. 
Such an Agreement does n<»t, however, ran with the property in the 
goods, BO AB to hind any 6ul)66qaent buyer, even with notice thereof, 
or so as to qualify his right of pro|>crfiy in the goods (iy But 
a patentee may, on the sale of the patented goodH, by the terms of 
his licence to tlie buyer, restrict the user of the goods by the buyer, 
or by any sul^sequent buyer, even without notice of any Hmitatiou 
of the Hconco 

(/) IVAiie ▼. Critp (1854), 10 Ezefa. 312 (poucssion by bayer o( lunlccn 
■hip likely to cause damsico). 

(9) liettt V. Witlmoii (1871), 6 Ch. App. 23U. per l.ord IIatueklbt, L.C., 
i\t p. 245 ; Ajtffo y. Wcult^, [1808] I Ch. 2r4. 

(A) Swtrfing v. Tvrntr (1S72), h. R. 7 Q. 11. 310, prr RtACKDrSH. J., at 
p. 313; The VintloUtln (1867), 13 P. I>. 42. 8ee JiUttk v. Uomtrehnm 
(1676). 4 Hz. 0. 24 (dividend on sharoA diM*lared before trausfer). The 
princiiile in the tezt is the same in the <^tU law ; see Dig. 19, I, 13, 18; 

28, 5, 38. r>. 

(0 See Sale of Goods Act, 1893 (58 & 67 Viet, o 71). s. SO; p. 168, post. 

(fe) tJUimun, 8<mi 4: Co. r. Currmpton & Son, Z/d, 11901] 2 Ch. 275 ; 

DixUUyf V. ynrUuimO), 12 Ad. & El. 032. 

(l) 8ptnttT'$ Ctitt (I5H3). 5 Co. Rep. 18 a. 3rd reeolution; Co. Xdtt. 

223 a (condition against alienation); SpUdt t. liovltt (1808), 10 Kut, 

270 (freigltt camoJ by ship sold); 77ton^)«oii v. DoMtny (1645), 14 M. W. 

403 (bin of lading at 0. L.) : J/t/bbe r. fJaH (1685), 29 Cb. 1>. 6. 12, 0. A. 

(tonaiiCs covenant not to soil hay); <t Co. r. Steriaut (8 Co., (1904] 

1 Ch, 354 (condition fixine price on resale); ^ftGrHthtr v. Pitrfcsr, [1004) 

2 Ch. 30 a. 0. (same: suD*buyer's notice): followed by the Supreme Court 
of the United States in Dr. Uiltt JltdieM Co. ▼. Pari S Sont Co. (1911), 

220 Cnifed States Repoiis, 373 ; see also Xaiional Phonompk Co., Ltd. 

V. Eilinon-IteU Ooneolidaled Phonograph Co., JJd. (191>6), 96 1,. T. 216 ; and 
compare Dunhp PntvmtUe Tyrt (Jo., Ltd. v. Stljridgt S Co. (1913). 29 
T. L. R. 27U (buyer seller's a^ent). 

(m) Inr.uiuItecoHt Gfi$ Liokt Co. v. Canleh (1895), 11 T. L, R. 361 
Bnyi>A Motor S^ndiooft, Lia. r. Taiflor 4 Son, [1001] 1 Ch. 122, C. A. (in* 
nooo.nt snb'bnyor); BrtlisA Mutotropo and JHograpk Co., Ltd. v. Jiomtr, 

[liHll] 1 Ch. 671 (sub.buyer with notice); Boditthe Anilm nnd Soda FoMk 
V, Itler, [19061 1 Ch. 605 ; A’afional Phonograph Co. of AnttraUa y. JfencA 
(1911), 27 T. L. R. 239, P. C., where tho goneral rule as to i^strictioDS on 
righU of ownership and tbc cases are fully considered. The restriclioos on 
ownership are not by virtue of any conlrsct with tho pateniee; tboy ore 
'' a limitation of the grant of the ficenco to use '* (BrdtsA Muiotoope and 
BiogropK Co., Ltd. v. Homer, [1901] 1 Ch. 671, per F.skwzll, J.); and tho 
restrictions arc not presumed (A'atfonal Phortogmph Co. of A^ratia y, 

Men^, tvpra). A limitation of the right of user ooes not affect the right 
of property in the goods (Britith MMtoeeope and Biograpk Co., Ltd. v. 

Homer, enpra, per Farwkll, J.1. If there is no limitation of the lioenoe, 
tlie buyer, and any subsequent iuyer. may de^ wirii the goods as if they 
were not the euhieot of a patent (X'Aoiwm v. Hunt (1864), 17 0. B. (k. s ) 

183). As to implied authority to sell iu small quantities goods tubjMt to 
ft trade-mark, and received from the msjinfaettirer in bulk, see Goaay and 
Mikhtli, Ltd. y. Tagior d Co., Ltd. (1887), 3 T. L. R. 665; and eee, generally^ 
title Patents akd Inventions, Vol. XXIL, pp. 190 et $eg. 
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(}.) /ft Gentnl. 

330< Unless othersnse agreed (n), the goods remain at the 
seller's risk until the property (o) therein is transferred to tho 
buyer; bat where the property (o) is transferred to the buyer tho 
goods are at bis risk, whether delivery (p) has been made or 
not (g). 

381. The fact that one party or the other is, by the terms of the 
contract, to insure the goods is relevant to show that it was 
intended that he should t^e the risk (r). 

In particular, where goods are contracted for on the terms 
that they are to be shipped, and that the price is to include the 
amount of the freight, and the promiom of insurance, the risk 
primd facie (i) attaches to the buyer at and from tho time of ship* 
meot of the goods (/). 

332. Goods may, by agreomont, be at the risk of the buyer 
although they are, at the time of the incidence of the risk, 
unascertained, and the property therein has, in conaoquotice, not 
passed to the buyer (a). 


(ft) Jdartinean j.^KiUhing (1872), L. R. 7 Q. B. 436 (transfer of risk 
after two monthiO; CaetU v. Flayford (1872), Jj. R. 7 £xch. 98, Ex. Ch. 
(risk on receipt of bill of lading); Ander/tQA t. JUorif'e (1876), I App. Cos. 
713 (risk only on completion of cargo). As to the risk of separate iiistal. 
menta of tiie goods in the ooxirao of doUvery, aee Andereon y. Morice, 
iupra. Much tho sanio eonsiderations apply ai where the question is 
whoso is the property; sec pp. 172, 173. ante. 

(0) I.e.p tbo general property: see Sale of Coods Act, 1833 (66 6^ 07 
Viet 0 . 71), s. 62(i); p. 120, anle). 

(p) I.e., YoliiDta^ transfor of possession ; i>c« Sale of Goods Act, 1803 
(66& 67 Viot. 0. 71), 8. 62(0; P> 110,rmfc}. 

(q) Sale of Goods Act, 1893 (56 Ac 07 Viet. c. 71). 0. 20. The t*ulv of 
the ciYil law, re# perU domino^ is prim4 /<urte also tho nilo of English law ; 
see Jtfarfineoft v. Kitting, eupra, pe* Blackbuiim. J., at p, 464. 

(r) Fragano y. Xony (1826), 4 if. 6e C. 210; Afli#on v. Brietol Morins 
Insurance Co. (1876), 1 App. Cae. 200, per BLACKauBK, J., at p. 220; 
Andertofi y . ifonee (1876), L. R. 10 C. F. 609 , Ex. Ch.. 7>er Qujuk. J.. at 
p. 613: (1876), 1 App. Cas. 713, per Lords O'Hagax and Skuiorne, 
at pp. 773, 746. 

(f) Not necessarily, for the seller may take the risk of delivery, as where 
tbo price is made payable only if the goods arrive; eoe p. 180, potl. 

(0 Under what is called a ''e.f.i.*' (cost, {roight, insurance) or *'c.i.f." 
contract (Waneler. Wingren (1889), 68L. J. (q. b.) 619 : Tr^oeffet v. Seweli 
(1862), 7 H. dt N. 674; Corcoran v. Proier (1873), 22 W. R. 222, Ex. Cb.. 

S et Lawson, J., at p. 223: Croeier, Stephens <9 Co, v. Averbach, [I908J 
K. B. 161. C. A., oYCrruUng Barrow v. ifyer# de Co. (1888). 4 T. L. E. 
441; BiddeU Brotksre ▼. A. Clsmsns llor$t Vo., [1911] 1 K. B. 034, 0. A., 
per Kennedy, hJ. (dissenting), at p. 956: reversed, [1012] A. 0. 18). 
Under such a contract the seller “ takes the risk of a rise or /all In the price 
of the goods, or of freigbt for their carriage, or of tho rate of iiiauranco 
{Houiaer Brothsn dt Co., Ltd, v. Pahlta Works Commissioner, Works 

Commissioner v. Bovider BrotAsrs <9 Co., Ltd., (1908] A. C. 276, P. 0.). 
As to the nature of the contract, and the duti^ of the parties, see the 
expiaoatioo in Iretond t. Livin^on (1872), L. B. 6 H. L. 306. 406; 
BiadeU Brotksrt v. R. Clsmsns Bortt Co., [1911] 1 K. B. 214, per 
BaHiLtov, J., at p. 220; and see pp. 211. 223, post. 

(a) Block Y. /fwB# (1884), 12 Q. B. D. 664, C. A.; affinned, sub nom. 
IngUe T. Stock (t»6). 10 App. Caa. 268. 
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333. Where, by the contract, the goods are to be shipped by the 
seller free on board," the risk prirnd facie attaches to the buyer 
OQ the shipment, whether the goods are at that tiino specific or 
uD ascertained (b). 

334. When the contract, eipre&ely or by implication, provides 
that Che price of tlie goods, or some part of it, ehw be payable only 
if the goods arrive at their destination, or are actually delivered to 
the buyer, or on similar terms, tho risk during the transit attaches 
to the seller, to the extent of so much of the price as is so con¬ 
tingently payable, although the property in the goods may have 
passed to the buyer (c). 

The mere fact that tho price is payable on tho delivery of shipping 
documents (d), or at a time calculated with reference to the arrive 
of tho goods at their dostination (€), or their actual delivery to tho 
buyer (/), or is to be aecertaiae<l by weighing, or the doing of some 
act or thing to or in relation to them after their arrival ( 47 ), does not 
throw the risk during transit on the seller (k). 

335 . If the price of the goods is payable before delivery, and no 
intention appears in the contract that the price shall be repaid, or 
shall C041S0 to bo payable, if delivery is uoC mode, and delivery is not 
made, the buyer must bear the risk, whom tim soller agreed to 
deliver the goods only on a contingency, which fails without tho 
seller's fault (i), or, tho goods being epecific, tho seller is discharged 
by law from delivering the goods (Ik). 

(t) &tcfiiev. iHglie (iaS4), 12 Q. B. D. 604, C. A.; loriu v. S( 0 Kk (1885), 
10 App. Oai4. 2d0: Cowaijec v. Tkompfton (1845), S moo. P. C. C. 165; 
Tlio <l«cUion iu Sterk v. In^U, $Uf»ra, oUo dopendM ou the coiirse of deni* 
ing, tho oxitttoiioo of which, however, Lord Bt^ACKsURK, in IngiUy. St^ck, 
mpra, M'orne tu doubt. Ae (0 innuratieo during sou traaot. sec p. 225. poet. 

(c) (/oicHUn and Jiurtnah SaviOttiion Co. ▼. Jh Hntioi (1863), 32 
L. il. (Q. 0 .) 322 ; DupOfU v. I^ritUk South Afriot Co. (1901), 18 T. L. U. 24. 
Accoriliugiy the sol lor cannot recover tho part contingently payable. If 
the goods do not arrive; on the other hand, the buyer cannot recover 
the part abaolulely payable, if paid, and ia liable for it. if unpaid. 

(d) Anderion v. Morice (1875), B. It. IOC. F. 609, £x. Cli., per QvaiN, 
Blackuckn, anU Iasii, JJ. 

(e) V. (1825), 4B. 5;0.210; see also ffofsv.^awron (1S6S), 
4 C. B. (K. S.) 85. 

(/) Ilovlder iirotherit dc Co., LtA v. PubUe ironfca CommUeioner, Pubiie 
Worke CoiMitieiioner v. Jloulier Vroihert cC* Co., TML, [1908] A. C. 270, 
291, P. V. 

ig) Ciiftie V. Plapford (1872), L. B. 7 Exeh. 98, Ex. Ch. 

(4) Such provisions may be iu tended only to regnlate the time of pay* 
meut, or tho amount of tho price, as where tho other terms of the cootract 
show that the property or nsk was intcuded to pass to the buyer on the 
dja pftfrAh of the goo<ls to him (AlesMuder v. Gardner (1835), 1 Bing. (M. c.) 
671 (property); Oufeatta aadBamuk 8lcom Navigation Co. v. De Jacttoi, 
tvpm, per BLACKUunK, J. (risk as to half price); Cattle v. Flag ford, enpra 
(whole risk)); or the seller contracted only oonditlonally to deuver (Boyd 
V. Sigkin (1809), 2 Camp. 326 (sale '' on arrival at pnee per ton ** from 
landing scale '*)). 

(t) Whineup v. Mughee (1871), L. R. 6 C. P. 78, per WiLtua, J., at p. 84 
(r^urn of apprentice premium); WknUr v. Frada (1898), 14 T. L. R. 302, 
C. A. (loan expressly repayable in shart!# in future oompany): Oppori r. 
Bsoumonl (1887), 8T. L. R. 674. C. A. (commisaion payable if oertoin 
uonoya received). 

(k) Under tho Sale of Goods Act. 189* ^86 67 Vici. 0 . 71), s. 7 ; see 
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Whore, however, the eontmot is void initio, the buyer may 
recover aoy part of the price which he has paid (I). 

336. Where the buyer is entitled in a certain event, under an 
express power, to revest the property in the goods in the seller, tho 
riek of lose or damage to the go^s, not caus^ by the buyer's fault, 
while tltey ore in the buyer's possession, and before he has an 
opportunity of exerciBiug his election, attacboe to the seller as the 
contingent owner of the goods (m). 


(jL) Lom OitHtol bjf Ihlay m Dtlivtry, 

337. Where delivery (n) has boen delayed through the fault (o) 
of either buyer or seller, the goods are at the risk uf the party m 
fault as regards any loss which might (p) not have occurred but for 
such fault ( 9 ). 

p. 146, <inU, The principle U a ^aeral eno, end dopende upon the rule 
of law ibat the dootrine in Tnyler v. VnldweU (1663), 3 & B. 826, only 

releases tlie parties from future porforin.'^nee of tho oontract. Tlieretore 
the doctrine of fulure of oonsideratiou doos not apply-^thc Jaw treats the 
con tract as a good and aubaisUog contract with regard to things done 
and rights accrued io accordance with it up to that time'* {ChandUr ▼. 
WebiUr, [1004) 1 K. B. 4U3, C. A., pf>r OoLUUS, M.R., at np. 409, 500). 
The, coutract ts not one wJuch can be treated os rcseiadod <ra initio (i6id., 
nouErt. L.J., at p. 501 ). The principle has been applied In coronation 
scat cases (CAondfsr t. WthtUr, sopni; Clark v. Lindsay [1U03), SS L. T. 
leS) ; to contracta for work and labour {Angh-lCgifpiian Knvigation Co. 
V. itennis (1875), L. R. IOC. P. 271), to prepaid freight (Byrne v gcAtfler 
(lSTl),If. R. 6 Esch. 310, Kx. Cli.), and to prepayment of school fees 
(Trice V. Wilkim (1SS8). 56 Tj. T. 060); and s<.*e. further, title (?0.'ITBSCT, 
Vol. Vn.. p. 430. 

(J) As under tho Bale of Goods Act, 1893 (56 de 57 Viet. 0 . 71), s. 0; see 
p. 145, onto; SlrieUand r. Turnsr (1858), 7 Kzob. SOSfsalo of annuity 
which bad ceased); Clark e. //isdeay, supra ,* followed in uriffilh v. ifrynier 
(1603), 19 T. L. R. 434 (coronatiou scat cases): I'ko Stflvador (1909), 20 
T. h. it. 149 (price of towage); seo Uio distloctioD between a ropaymeni 
under a contract which is avoided, aud under ono which is void, staled in 
BlttUUy V. i/uiUr d Co., (1903] t K. B. 760, a.; Chandler t. Wobtte', 
supro, per COLiiNS, M.R., at p. 499. 

(f») /lead V. 2ViU«rsaU (1871), L. R. 7 Exeb. 7, 14. 

(n) DeBiicd oa " voluntary transfer of possession "; seo Sole of Goods 
Act, 1693 (56 A 57 Viet. 0 . 71), s. 62 ( 1 ); p. 119, onto. 

(c) OcQaed as "wrongful act or d^ault''; see Salo of Goods Act, 
1803 (56 A 57 Viet. e. 71), s. 52 (1); p. 120 , anlo. Tho word " wrongful " 
itnpoi^ "'the inlriDgcment of some right" {Mogul Steamohip Co. t. 
MoQrogcr, Gow c 8 Co. (1889). 23 Q. D. D. 598, C. A., per BowsK, L.J., at 
p. 612). " Default" is a purely relative term, like negligence (Re Young 
and flarfloa'i ConiToH (186.5), 31 Ch. D. 168, C. A., net Bowuw, L.J., at 
p. 174], and has beeu defined, in the case of a sale of buid, as " meaning 
nothing more, nothing less, than not doiog what is reasonable under the 
circumstances—not doing somotlung which you ought to do, having regard 
to the relations which yon occupy towards tho other persons interested in 
the traosaction ** (Aid.). 

(p) Thus there need be no necessary oonneotion between the delay and 
the loss; see McConike ▼. Ntw York and HrU Hailroad Co. (1859), 20 
Now Tork State Reports, 495. Tho word "might" would seem to throw 
on the party in fault the onus of proving tiiat the loss would have 
ooeurred if there had been no fault 
( 4 ] Sale of Goods Act, 1603 (56 A 57 Viet. 0 . 7)), s. 20(firstproviso); see 
V. Van Uotoon (1515), 12 Johnson'e Reports (Hew York), 281 (fish 
siwiit by seller*# delay). This proposiiiou is similar to that in the 
law; see the French Civil Code, art. 1392, and the csso of the horse struck 
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(iii) LiabilUjf tf Either Forty a$ JiaiUe. 

338. Nothing in the Sale of Goode Act, 1698» e. 20, affects the 
duties and liabitities o! either sehor or buyer as a bailee of the goods 
of the other party (r). 

A seller in possession of the buyer's goods is in respect thereof 
probably subject to the obligutions of a miloe for reward until the 
expiration of the time expressly or by implication appointed for the 
buyer to take delivery. After the expiration of that time the seller 
ia probably subject to the obli^tions of a gratuitous bailee (i). 

Hinitlarly, a buyer in possession of the seller's goods ( 4 ) is prol)ably 
a bailee for reward until the expiration of the time expressly or by 
im pi lotion appoiotfxl for the passing of the property. After a rightful 
rejection of the goods, and tho expiration of a reasonable time for 
the eollor to remove them, the buyer, it is submitted, becomes a 
gratuitous bailee(/ j). 

8 bc?t. 2 .—Trons/<r 0 / TitU, 

3us-S£CT. l.^UeHend MhU <u to TitU» 

83 9. Subject to the other statutory provisions (c>, and without 

by Ugbimns In the seller's stabics put in Foihier. Contrst de Vente, hW. SS. 
It is not identical with the proposition in MariineoK r. Kiichinif (187^), 
L. It. 7 Q. ]l. 430, per BtACKDunN, J., at \>. 450, where tlie learned judge 
speaks of dolayiog t)ie pasHing of tho propsify. Where tho property has 

S Med. tho effect of the clause is probably to cast upon the sclicr, il he 
clays delivery, a liabUiiy from which he would ordinarily be exempt as a 
bailee of the buyer's goods, as, e.g., if the goods are stolon or burnt while 
in bis possossion. 

(r) ^alc of Goods Act, 1803 {59 de 57 Viet. e. 71), s. 20 (seooiid proviso), 
(s) 3 Salk. 01 : Koon v. Krinkerhoff (t880), 39 llun, 130; Story on 
Sues. sf. 300 a, 300 b, 303; PoUiier, Contrat de Veute, arts. 53—55; 
SCO also If'icAe V. Di’iiai's Fro/here (1013), SO T. L. R. 250 (bailment after 
coutrsi't). As to tho obligations of a bailee for reward, 6or title Batl* 
MSNT, Vo). I., p. 544; Story on Baihnenta,ss. 23, 442; and of a^atiiitous 
bailee, soo titio Bai^mkht, VoI. 1., pp. 531 eteeu,; Story on Bailmonta, 
M. 23, 62, 70. The Sale of Goods Act, 1803 (56 57 Viet. e. 71), s. 2u. dues 

not define the degree of reeponsIbUity of the seller or buyer, and there is 
Uttio authority on the subject. On principle at would seem that the toller 
should be a bailee for reward, as part of the consideration for the prico is 
tUo custody of (he goods until tho time of delivery ; for tho analogous cue 
of a carrier who wareliousee the goods on arrivu without further charge. 
SCO title CAJIRIER 8 , Vol IV., p. 21; and, as to tho liabilltj of a vendor 
of land befoi*c oonveyaoce, sec Chirk v. ffamar, [1891] 2 Q. 1). 456. 0. A. ; 
and sec title Sals or La?<d, pp. 303 sf eeg., poet. After the time for Uie 
buyer to take tho goods has eUpsed tho consideration for the custody is 
exhausted, tho custody iheu becoming solely for the bcnelit of tho buyer 
{'* iflod eeiendim ssf, cum noram enpior udAihers eoepil, jam non culpam 
$cd (Uilnm mnlum tantttm pnvshzadum a tendUore " (Dig. 18, 6, 17; see also 
ibtd., IB, 6, 5)). 

(A) As, S.C., uudor the Solo of Goods Act, 1803 (56 & 57 Viet. c. 71), a IS, 
r. i (see p. 178, ante), or ondor a hire-purchase oontraot. 

(h) This seems to follow from the prinetplee statod in note (s), supra, 
Batlby, J., soys in Oksff v. 8mUh (1815), 1 Stark. 107. that, after a right¬ 
ful rejection of tho goods, the goods arc at the risk of the seller. 11 ut it is 
conceived that tho loamod judge was thinking of accidents, and not 0 ! the 
obligations of the buyer as a bailee. 

(S) Sale of Goods Act, 1603 (56 & 57 Viet. 0 . 71), ss. 22 (market overt), 
23 (voidable title), 24 (revesting 0 ! property in stolen etc. goods), 25 (sales 
by seUers or bu7<uv in possession), 26 (sales by execution debtors), 48 (2) 
^sale by seller exercising lien). 
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Sals of Goods. 


Scot. 1 prejudice to the provisions of the Factors Acts((i), or of any enact* 
Transfer inent (e) enabling the apparent owner of goods to dispose of them 
o f Titl e, as if he were the owner thereof, or the validity ol any contract of 

sale under any special common law {/), or statutory (/), power of 
sale, or under the order of a court (^) of competent jurisdiction {h\ 
where goods are sold by a person who is not the owner thereof, and 
who doee not sell them under the authority or with the consent (i) 
of the owner, the buyer acquires no better title to the goods than the 
seller had, unless the owner of the goods is by his conduct pre> 
eluded {k) from denying the seller's authority to sell (i). 

id) 52 a* 53 Viet. 0 . 45 i 53 54 Viot. o. 40 (Scotland). 'J'be provisiana 

of the Lngluh Factors Act, 1850 (52 & 53 Viet. o. 46), are touf., ss. 2 
(dUpocitions bj loeroantilc agent), S (dispoaition by MlJer in poaaesaion), 
9 (diepMitioii by buyer in poesesMon), 10 (transfer over of document of 
title), ibid. IS. S- 10 being substantially the same us the Sale of Goods 
Act, 1SU3 <58 it. 57 V'ict. c. 71). m. 25 ( 1 ). (2), 47 (proviso), respectively. 
One effect o( the proviso to the Sale of Goods Act, 1893 (50 & 67 Viot. 
0 . 71), s. 21, is to make ^*d, a. 31, govern tbtd. s. 24 (1), as to which see 
p. 19S, : Payee v. TFifeon, (18961 1 Q. B. 653. As to dispositioos by 

inercanriie agents, see title AGf.!(cy, Vol. I., pp« 205 et $eq. 

(e) K.O., the Baokropte.r Act. 1883 (40 & 47 Viet. e. 52). s. 44 (reputed 
ownership}. By the effect of ihuf.. ss. 44, 64, nn undischarged bankrupt 
may, until his trustee intervenes, deal with sny property acquired since 
tJie bankruptcy to bond fid4 buyeia, whether with or without knowledge 
of the bankruptcy (Coken v. JftfekefI (1890), 25 Q. B. D. 202, 0. A.; Ite 
Dtkrtn^i TrMtt, Surman v. BsddrU, (19UJ 1 Ch. 687); and see title 
BANKKUetCT AMD iNBOLVENcy, Vol. IT., pp. 130, 164, 165. 

(/) ^ PP 104. 195. post. 

(o) U. S. C\, Ord. 50. r. 2 (perishable etc. goods); County Court Rules, 
Ord. 12, r. 2 (same) ; R. S. C., Ord. 13, r. 13 (admiralty octious tn rm; 
default’of appearance): R. S. C., Ord. 57, r. 12 (goods seised iu exoou- 
.tiou and claimed by third pereoo); County Courts Art. 1888 (51 & 62 
Viet. c. 43), I. 156 ; and County Conrt Rules, Ord. 27, r. 13 (same): R. 8 .C., 
Ord. 55, r. 5a (sido of mortgaged property) ; see title PitACtics akd 
Procrdukk, Vol. XXIII., p. 143. 

(k) Sale of Goods Act. 1893 (56 & 57 Viet. c. 71). s. 21 ( 2 ). 

(t) Uoeper V. Gumm, McLiUan v. Gunm (1807), 2 Ch. App. 282 
(authority by mortgagee); JVotfonol Mercantile Bank v. Tiamptan (1880), 6 
Q. B. D. 177; Oon^k v. Wood <2 Co.. (1894] 1 Q. B. 713, C. A. (mort. 
gagor selling iu ordinsry way of business); distinguished, RUif v. Glovar 
ana iIoh$on, Lid., (1908] 1 K. B. 386, C. A.; compare Taller v. M^Ktand 
(1880), 5 C. P. D. 358; Payer v. Fern (1881), 0 Q. B. D. 620 (mortgagor's 
sale not in ordinary way of business). 

(k) Under uii estoppel in paU, the owner having clothed the seller with 
an ostensible authority to sell, and the buyer having acted on the faith of it 
(Cole V. Sortk Weatem Bank (1875), L. R. 10 C. P. 354, 362. Kx. Cb.; 
Pickering v. Buck (1812). 15 East, 38 (goods entered in agenCe name)); 
compare /ioyson v. Coles (1817), 6 M. & 8.14 ; Zteinger v. i^amuda (1817). 
7 Taunt. 265 {issue by pledgee of delivery order in biauk); see also Cntott 
VredU Bank v. Mereay ZheH and Uarhour Board, Same v. Same and North 
and South Wnlee Bank, [1899] 2 Q. B. 205 : Gregg t. (1839). 10 Ad. A 

£1. 90 (owner standing by); fToQ^ v. T^ke/ord (1853), 1 £. A B. 749 
(owner aasUting in earn); tVoodUy v. Ooceniry (1863), 2 E. A 0. 164 
(•eller’s assent to sub-sale of unascertained goods); KntghU v. iViffen 
0870). L. R. 5 Q. B. 660 (same); Bocftr v. Gamm, JfeXsUan v. Ownm, 
$upra (estoppel ou mortgsm): Farmehe v. Bain (1876), 1 C. P. O. 445 
(no representatioo by idler to sub-buyer); OiUman, Sponear <8 Co. v. 
Corbntt (8 Co. (1889), 61 L. T. 281, C. A. (issue by seller of ddiveiy order 


(1) For not# (1), see p. 193. 
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340. Except in the case ol diepositieng under the Feetors Act, 
1889 (m), and also anbject to any ueage of trade (n\ bills of lading, 
warrants, and delivery orders, and other similar docamoDts, are not 
negotiable instraments that, by their transfer to a buyer, pass to 
him a better title to the goods t ha n tbs seller had (o)« 

341. A person who, not being the owner, sells goods, not 
purporting to do so as agent of the owner, or otherwise than as 
owner of the goods, is estopped, as between himself and the buyer, 
from afterward alleging that he was not the owner at the time of 
the sale (p). And if the buyer has not repudiated the oontract, and 
the seller becomes the owner of the goods subsequently to the sale, 
his right of property thereupon vests in the buyer (q). 

DO repreaentatioD) ; dmalroM ▼. AUoik BroUara (1892), 67 L. T. 738, C. A. 
(leller'i SMent to sub.aale); b 0 ndeT$on d Oe. v. TTfUioeM, [1895] 1 Q. B. 
621, C. A. (ffoodi In Mller'a nao^o with owner's ooneent) •, Fanukarton 
Bn4h4r$ <2 Vo. V. King A Co., (1903] A. C. 325 (do holding out of agent’s 
authority to sell). As to eetoppel where the owner puts iho indicia of 
title in tJie SMUt’i poescseion, with authority, though limited, to deal with 
them, see Simmor v. Wobsier, [1902] S Cb. 163. As to estoppel by 
ambiguous commumeations. eeo ir4land t. XiWncfton (1872), L. R. 5 H. L. 
895 ; Falek t. WUliants, [1900] A. C. 176, P. Ci i HiUo t. i7<uleAur#i A 
Co. (1906), 23 T. It. E. 142. As to estoppel in paU generally, see title 
EsTOPPSL, Yol. XIII.. pp. 375 sf sm. 

(1) Sale of Goods Act. 1693 (56 k 57 Viet. «. 71). s. 21 (1); see 5Mr 
Oom MiiUfo Soeiely t. Jfeers <S Co. (1SS6), 2 T. L. R. 020 (supposed 
buyer a company, but non •existent); compare title Aoenct, Vol. 1., 
p. 204. K% to tbe title to a pirate’s ship, when not taken in piracy, see 
0 . ▼. MoOUvorty, Tk» *' Tolografo** orBastaaroeicw” (1871),L. R. 3 P. C. 
673, 666. 

{m) 52 ds 53 Viet. o. 45, as. 2 (1) (dispositaoo by mercanlile sgont), 8, 0 
(diipositaoDs by sellers and buyers reepectirely), 10 (dispositions bytrans* 
ferees of documents of title). 

(n) JIferehant Banking Co. of Londons. Pl^nix Bouomer Stoel Co. (1677), 
5 Ch. D. 205 (warrant negotiable by custom). 

(c) N^iom V. Thornton (1805). 6 East, 17, 44 (bill of lading only a 
symbol of the goods); OgU Atlanaon (1814), 6 Taunt. 759 (transfer of 
bill of lading to third person inoperative when property has passed to 
buyer): Colo v. htorih WooUm Bank (1875), L. K. 10 0. P. 354. 363, 
£x. On. (bill of lading: rule stated ); Oumoy r. Behrond (1854), 3 E. A B. 
622: Tho JryeiUtna (1867), L. B. 1 A. A £.370(anthori^ to tinmsfer bill 
of lading); >* 010 ^ t. Livorpool and Oroot Wootom Stoamship Co. (1870), 
23 L. T. 251 ; Barhof v. M^erotein (1870). L. R. 4 H. L. 317 (Dills of lading 
in a set); Jenit'yns v. Voborno (1844), 7 Man. A G. 678; M*Bwan <9 Son$ 
V. gmtik (1849), 2 H. L. Cat. 309 (deliver order); Puentes v. Moniio 
(1868). L. R. 3 C. P. 268, 279, |>er WiLLSS, J.: Joknoon ▼. Crodit Lyonnaio 
Co. (1877), 3 0. P. D. 32, C, A. (warrant). A foriioriy documents are not 
negotiable which do not represent the goods at all, as, e.o., mere ewige. 
ments to deliver unascertained goods (Parmetos v.Bcha (1876), 1 (X P. D. 
446 i Dison T. BooiU (1856), 3 Macq. 1, Q. L.). or mere certiftoatw ^at 
goo^ are ready for delivery (Guna v. Bolckow, Vaughan d Co, (1675), 10 
Ch. App. 491); see, further, ss to the effect of delivery 0 ! doonments of 
title, pp. 184, 165, onU, 225 ot $oq,, peri. As to negotisbie instruments 
genenuiT. see title Biua or Excilamgs, Pbomissukt Koue amp Nsoo« 
TIASLS IVSTBUIIKKTS. Vol. II., pp. 462 ri tM., 564 Ot SM- 

(p) Edmando v. Bsri (1862). 7 (j. T. 279. yuwrs, whether a third person 
may, in an action at the suit of tbe seller, upon this estoppel. As to 
retoppel generally, see title Earovett. Vol. XIIl.. pp. 321 fi oog, 

(el Brolkoro v. ihtvwoa, [1911] 1 K. B. 463, C. A.f followed 

in B)6^ <pnd Cokn, Ud. v. Bomoay A Co. (1912). 106 L. T, 771, C. A.s 
ampere we oases in equity with regard to subioqucDtly acquired iitiss 
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whi^ the seUtf is aware, and the buyer is not, is a trend on the 
buyer (r). 

4 

8T7B«8ecrT. 2 .—Oummon nnd Statutory l*otr4r$ of Salt. 

342. The loUowing persons, not being owners, haTe, under con- 
ditions, power at common law to sell the goods of others, that is to 
say, pawnees, who may sell the goods pledged on the pawner’s 
defatiJt(t); eieontors or administrators selling as such (a); sheriffs, 
who may after seisnre sell the goods of the oxecntion debtor in the 
execution of a wnt(b); and masters of ships, who may sell the ship 
or cargo in cases of absolute necessity (c). 

The following peraous hare, subject to the provisions contained 
in the various Acts confer ring the powers, statutory powers of sale, 
oamely, high bailiffs of county ooui^ with regard to goods seised in 
execution (d); sheriffs, by public auction only, unless it be otlier- 
wise ordereil, where the goods are seised lor a sum exceeding £20, 
including 1^1 incidental expenses, or at a private sale by leave of 
a judge (<); distrainors for rent or rates (f); innkeepers for the 


to Usd (Mortf V. FoMlknor (1792), 9 8was. 429, n.; Us Bridgmatar'ii 
StUUmtyU, Paririd^ v. Ward, flOlO] 2 Cb. 942. aad cmcs oitea): see, 
generally, title EvrorraL, Vol XlII., pp. 976 tt $t<f. Whore tbc coDtrsot 
onder wbioh the seUer becomes entitled to the pro^rty is voidable by the 
oiigUal Heller, it is of coone necessary, to ponrot the bnyer'i titlo. that 
he should have taken in good faith under the dale of Goods Act. 1993 
<&e A 67 Viot. e. 71). a. 29 (W'AifeAorw Brolkon v. ZUrwem. [1911] 1 K. B. 
463, C. A.); see note (o), p. IDS. pat. 

(r) Monay ▼. Attanhoroayh (1849). 9 Exob. 600. 610, citing (taUr uita) 
SpringwtU v. AOm (164S), Aleyn, 91; 2 East. 448, d. ; Ward v. Bobift 
(1877), 8 Q. B. D. 160. C. A., per Bbsit. L.J.. at p. 161. 

(i) PofAoMtfr T. XUwioA (1816), HoU (n. p.), 388 ; Pigot ▼. Cuhtay (1864), 
16 C. B. (K. 8.) 701 ; i>OA^ V. Pucbltfi^ (1866). L. R. 1 Q. B. 686, ptr 
ewiam: see tHIe Pawns and Plbdocs. Vol. XXH.. pp. 244, 246. 

(а) Botamon v. Attmborougk^ [1912] I Cb. 461, € A.; afhrm^ [1018T 
A. C. 76: Nvgtnt ▼. Oi^ord 0738). 1 Atk. 463 ; Whata ▼. Booth (1784). 4 
Term 626. n.; J>o$ d. Woodhoad v. PoQoim (1932), 2 Or. & J. 481, 
par fumm (administrator). The sale most be bond fyt on the part of 
the buyer (Dm d. WoodAtad v. FaDomt, sapra); eee, generidly, title 
ESXOUtOBS AND AXUftNlSTRAVOBS, T^. XIV.. pp. 296 €l $6q. 

(б) Jfonata^'i Cau (1609). 8 Co. Bep. 94 b. 96 b (s^ good though 
jud^SBi set aside); Dos d. EmmoU t. TIom (1813), 1 M. A 8. 425 (writ 
irregular); I^a ▼. Douiton (1816), 1 B. A Aid. 230 (oonv^anoe after day 
for return of writ); FarrarU v. TXompton (1822), 6 B. ds Aid. 826; 
ifafidsrs T. WiUiamo (1849), 4 Exch. 939 (wro^al sale pasMS no pro¬ 
perty) : Ward ▼. DdUon (1849), 7 C. B. 643 (unascertained goods); Be 
Tovmind, Sx parU Had (1880), UCtu D. 132, C. A. (seUore necessary); see, 
generally, titles Exxcutxon, Vol XJV., pp. 81,67 ; SHXum and Baoipfs, 
p. 823,3os(, 

(s) Tks OrtaUudint (1801}, 3 Ch^ Bob. 940, 259; Huntar r. 2Vmsp(ie08), 
10 East, 878 (wrongful sale a coQTenton); Vlierhoom ▼. Chapmm (1844). 
18 M. A W. 230 (psriihable goods); Auttaalasian 8Uam yavlpaiion Oo. v. 
Jforss (187^ L. B. 4 P. 0. 222 ; AfkmUe JfitiMi Intwronce Oo. v. ifalh 
U880), 16 Gtu D. 474, 0. A. (rule stated); Asotos v. Burnt (1878), 3 
Ex. I). 282, C. A. (eommunieation with owner); see, generally, title 
BsiyrtuQ and NAViaATiON. 

(d) 8ee tide Couvtt Codbts, VoJ. VIU., p. 564. 

(•) See title Ezsounov, Vol. XIV., p. 67. 

(/) See title DrerBise, VoL XL, p. itO. 
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board and lodginc; of their gaeats (g); impoaodera of animala for food 
and water suppli^ to the animala (ft); pawnbrokers* bat by public Traosftr 
aootion only where the goods are pled^ for more than 10a. (i ); of Title, 
the police with re^rd to onmuraled dogs in London, or stray dogs 
throughout the kingdom (ft); liquidators of companies in winding 
up by the court (1); mortgagees (m); administrators of oonTicts’ 
estates (n); trnst^s of bankrupts (c); and warehousemen and 
wharfingers with regard to goods land^ subject to unpaid freight 
and their charges (p). 

Orders may be made by a court for the sale of goods which are Ordsn# 
perishable, or which should for good reason be sold at once ( 9 ); of 
the property involved in an Admiralty action in rent in de&^t of 
appearance (r); of goods seised in execution and claimed by a third 
person under a bill of sale or otherwise (j); of mortgaged property 
on the application of the mortgagee! or in a foreclosure action (a); 
and of goods forfeited to the urown under the Merchandise Marks 
Act, 1887 (ft). 

Scs^Stor. in Mar kit Ortri. 

343. Wliere goods (c) other than horses (d> are sold in market whentt 
overt (s) according to the usage of the market, the buyer quires 
a good title to the goods, provided that he buys them in good ^ 

(S) See title Inks axo iNNuaPBRS. Vol. XVll., pp. S2S, 327. 

(k) See title Auihals, Vol. p. 3S4. 

(i) See title Pawtis avd Plbdoes. Vol. XXU.. p. 23t. 

(ft) See title AKfiCALS. Vol. 1., pp. 398. 400. 

(l) See title CoupAKims, Vol. v., p. 446. 

(m) See title Mobtgaor, Vol. XXI., p. 248. 

in) See title CancufAt Law amd Psocbdurk, Vol. IX., p. 429; Parsoss, 

Vol. XXIII., p. 263. 

( 0 ) See title Bankauvtct ako iNSOLVBKcr, Vol. il., p. 110. 

(p) Merchant Shipping Act, 1894 (67 & 68 Vict. 0 . 60), m. 497, 408; 
eoe alaoTarioiu looeJ Acte, ae,e.e., London aaid St. Katbarine'e Doeke Act, 

1804 (37 Sc 28 Viot. 0 . olxxTiii.), a. 142; Sofferaoce Whurres, Port of 
Loudon. Act. 1858 (31 Vict. 0 . zlL), e. 8; and see title Watbm akd 

WAVXRCOOftSCS. 

( 0 ) See titles Couktt Coosts, Vol. TUI., p. 603; Practice akd 
P i^ouan, Vol. XXIII., p. 143. 

(f) dee title Adiubaltt, Vol. I., p. 99. 

{$) See titles ClocvtT Courts, Vol. Vlll., p. 663: iNTanrLeADER, Vot. 

XVIL, pp. 604 ai Mg. 

(а) Sm title Mortoaos, Vol. XXL, p. 391. 

(б) 50 ^ 61 Viot. 0 . 38, SB. 3 (4), 12 (3); see title TRADE 31 abic4, Taads 
Nakbs, aed Dbsioss. For other initanoes of statutory powers of sale, 
see, generally, Acts dealing with particular subjects. 

(e) For the definition, see p. 112, anU. 

(d) Sale of Goods Act, 1893 (66 & 67 Vict. 0 . 71), s. 32 (2). The law is 
regulated by stats. (1666) 3 ^3 PluL Mar. c. 7; (1688-^) 31 £li<. 

0 .13. The language of siat. (1688^9} 31 Elia. 0 . 12 is wider than that of 
etat. (1666) 2 & 3 Phil, is Mar. 0 . 7, and is not oooflned to the sale of 
etolcn horses (3 Co. lust. 727: Moron r. Pitt (1873), 43 L. J. (c. B.) 47). 
lima, the buyer in narhet OTcct of a hcree not shown to have been etolui 
must prove as against the original owner that the regulations of stat. 

(1688-^) 81 Efis. c. IS were carried out (iforaa t. Piti, ivpra) As to the 
ooBstrootioD of these Acts, aoe; further, Josopho t. Adkino (1817), 3 Stork. 

76: Poung v. Bond (1896), 13 T. L. R. 160 (horse stolen by crick) i and. ns 
to the safe of Itorsea in market overt, see title Markrts avd Fairs, 

VoL XX., pp. 31, 64. 

{$) As to sales ia market overt, see, genorallj, title Uariws akd 
Pairs, Vol. XX., pp. 53 ri leg. 

H ^ 
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faith (/), and without notice 0^) of anj defect or want of title m 
the part of the eeller (h). 

If, after a sale in market overt, the eeller becomes again the 
owner of the goods, the title of the original owner revives (i). 

8ub«Sbct. 4.^5a/« cr PU(iy$ under a Voidable Title, 

844. Where the eeller of goods has a voidable title (k) thereto, 
bat bis title has not been avoided (f) at the time of the sale, the 
buyer acquires a good title to the gioAs, provided be buys them in 
good faith (m) and without notice (n) of the seller's defect of 
title (o). 


(/) For the purposes of tbs Aot, a thing {$ done ** in good faith " if it 
be done " honestly, whether ncgli^ntly or not ’* (Sale of Goods Aot, 1893 
(56 A 57 Viet. e. 71), s. 63 (2)). 

(p) I.S., knowledge, wbothcr actual or imputed; see Jonu r. Oorden 
(1S77). 2 App. Oai. 616. 

(h) Sale of Goode Act. 1893 (66 6c 67 Viet. o. 71). s. 22 (1). 15td, s. 22, 
does not apply to Scotland a 22 (3)). A title acquired in 

England or Ireland will, however, be recogniiM in SootUnd {Todd v. 
Amour (1882), 9 B. (Ot. eA Secs.) 901). 

(t) 2 Co. Inst. 713. 

(fc) This expression " voidable title " baa boen defined as a title acquired 
under a do jatio contract purporting to paaa the property, but which U 
liable to be sot aside, s.p., on the gron&d of fraad (Cuady v. tindeay (1878), 
3 App. Cas. 450. psr iJord Caikns. L.G., at p. 464; kinye/ord v. Mer^ 
(1859), 11 Exeb. 577, 579). A voidable titleoonstitutei areal ownership, 
and not au apparent one within the order and dispoaition clauae of the 
Bankruptcy Act, 1883 (46 6l 47 Viot. e. 62), a. 44 (Load v. Qroon (1846), 
16 M. & W. 216 (decided under the Bankrupt Act, 1825 (6 Geo. 4, o. 26). 
e. 72)): as to reputed ownership, see title Baxuium'y aNP Insoivbmct. 
VoL II.. pp. 173 St S 00 . A voidable title Is thus diatingidihed from a void 
title, s.y., where fraud altogether DuiUdee consent to a oontraot, and so 
creates no title at all, as where there is mistake as to the identity of 
the pewn contrsoted with (Cim^ t. Li%deay, svpra). or where a person 
professing to be agent for a named person, with whom alone the owner 
prolesees to deal, obtains fraudulent posaeaaion of the goods {Uiggone v. 
Surton (1867),26 L. J. (XS.) 342; Ifontmon v. Booth ilB63), 2 11. & C. 803; 
MorrUeoi^ v. BobetUon, [1908] 3. 0.332). So also, in the absence of fraud, 
the owner of goo^ may intend to pass to another only the possession and 
not the property in the goods (Bofoon v. Cotse (1817), 6 M. £ S. 14). 

(I) A person may eket to avola or afiira a contract at any time after be 
knows of the fraud, and nntfl, either expressly or by implication, he affirms 
the oontraot. So long aa he does not affirm it, he may keep the matter 
open, inbjeot to any intervening righta of third persons {Clough v. London 
and Nord Wettem Bail Co. (1871), L. B. 7 Ezch. 26, Ex. Ch.). He 
may avoid the contract even after notice of an act of bankruptcy oom* 
mitted by the other parties, andwhetber before or after a reoeiTing order, 
lor the trustee takes only the voidable title (Be BaetoaUt Bz porta Ward, 
[1906] 1 K. 6. 465; TiSUy v. Bowmoa, Ltd., {1910J 1 K. B. 746). After 
avoidMoe the frandolent buyer cannot bring detinue against the eeller, 
but the seller must return the pnrchase>money paid, or eet it off against 
the redemption moneys, where the goods hare bera pledged v. 

Bowucan, Ltd., aapra). The sellar may by his pleading elect to avoid the 
contract, and is not bound to do any aot in paie. Tne avoidance takes 
place when the election is made ana eommunioated to the ether party 
iCleiMk T, Xowfoa and Borth Wutom Bail. Oo., tupra; Sear/ t. Jardtne 
(1882), 7 App. Cas. 346, per Lord BLacoumr, at p. 361). 

(«i) For ustinitioQ of ‘^in good faith,*' see p. 120, ante. 

(a) 2.0., knowledge, ot moans of knowledge, wilfully disregarded {Jonee 
y. Cordon, tupra). 

(s) Sale olGoods Aet» 1898 (66 k 67 Viet o. 7l)i 8 . 23. Aoeordin^* the 
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Similar principles appl; to a pled^r, whose title is ToidabU hj 
the person from whom he boogfat ue goods. In such ease the 
seller's right of avoiding the sale is subject to the ri^ts of the 
buyer's pl^gee in good faith and without notice (p). 

A title may be voidable not only with respect to the whole right 
of property in the goods, but also with respect to a limited interest 
therein, as, for example, where the seller of goods has fraudulently 
obtained pcsdession of them from a person having, as against him, 
a special property therein (f). 

34& The owner of go^s which, or the prooeede whereof, are 
subject to an equitable right of a third person may pass a good 
title thereto to a buyer in good faith and without notice of the 
equitable right (r)* 


isllsr with a voidable title may recover the price from the buyer 
(Boofw V. Lane (1807), S H . L. Css. 443. per BiAMwerx, B.. at p. 462); see 
ou tills proviaioD. Load v. Oft^ (1646), 16 M. de W. 2ie (avoulaace by seller 
belorr buyer's disposition); v. Oardm (1861), 10 C. B. 619 (bill on 
flotitious person givoo in p^^meot: buyer'sreasle); i<if*rrnsofi t^yewnham 
(1863), 18 C* B 286, Ez. Ch. (fraudulent prefereove losale before avoid* 
ance); 7As dr9Sfi<tfia(18e7), h. R. I 870 (resale and tiantferof bill 

of lading br fraudulent buj^); Cicugk v. London and Kortk iVoitom SaU. 
Co. (1871), L. R. 7 Kxch. 26, Ez. Cb. (collusion by consignee wlib fraudulent 
buyer); AlUnhorov^h v. SL Kaihanno^o Dock Co. (1878), 8 C. P. D. 460, 
0. A. (ogrocment by fraudulent buyer to pledge: equitable rights of third 

E enon); Mojfco v. jVrv3inotofi(l878). 4 B. I). 32 (Imyer gives cheque on 
ank where no account): Jjougknan v. Barr^ amd ifyrws (1672), 6 1. E. C. L. 
467 (wortUlcM cheque; trover by seller against bnyer’sagmt); Litbeofk v. 
Luvfon (1860), 6 Q. B. D. 284, C. A. (posMSsion fraudnlently obtained by 
pledgor who repledges to another); see also Zwinoff v. Samuda (1817), 7 
Taunt. 265; Pta$9 V. Oloak 0 e, Tho ** Mario Jcoopk** (1866), L. B. 1 P. C. 
219 (sale by pledgor in fraudulent poeseerion); Aiap's Norton Mdal Co. 
▼. hdrid^f. JUrrett ds Co. (1897), 14 T. L. B. 98, C. A. (purchase by buyer 
under an alias); Tilfsy v.ifownuM, lAd.. [1910] 1 K. B. 745 (representanon 
that buyer bad a customer). Ifotwitbstanding the word ''provided" in 
the Bale of Goods Act, 1893(6066 67Viot. c. 71), a. 23,the bii^n is on the 
person seeking to avoid the contract to show that the sub-buyer or 
pledgee did not take in good faith (VKhtleAora Broikero v. Davkon, (19111 
1 K. B. 463, 0. A., per Bucelit, L.J.). The Bale of Gooda Act^ 1898 
(66 Si 67 Viet. o. 71). a 23, covers part of the ground covered by iNd., 
e. 26 (2); see p. 201, post). Under iho Sale of (foods Act. 1893 (66 Si 67 
Viet. c. 71), s. 26 (2), however, the buyer must be in poMctsion of the 
goods or documents of title, and must deliver or transfer them to the 
third person. There is no such provi^on in thwf., a 23 ; and see irhtls 
T. Gonfeii, onpra, where the seller was in possession. 

(p) AUonborouqk v. 8t Katkariuo'o Dock Co., supra; TiUn v. Bownan, 
Ltd, supra ; TriMsaw (TT.), X4d. v. AUonborongk (1910), 26 T. L. B. 601; 
Wkikkom Broikoro v. iwtsoii, sapro; and m tbe other cases dted in 
noto (o), p. 196, ank. The satno principle would ^ply to other dis¬ 
positions by a bnyer with a voidable title. 

( 7 ) Poitoo V. Oioakoo, Tko •* Mario Jooopk,** onora; Bakoook v. Lanoon 
(1880), 5 Q. B. D. 284, 0. A. An ownership voidable io part cannot be 
treats diflerently from an ownenhip voidaola as to the whole (Psoss v. 
Oloakofy Tko " JfaWs Joseph," supra, at p. 280). 

(r) Lempriers v. PosUy (1788), 2 Term Rep. 485, 490; Joseph r. Xyoiw 
(1684), 16 Q. B. D. 280, C. A*; BaOao v. Bohwuoii (1886), 16 Q. B. D. 288, 
C. A. (equitable mortgage of obattels and subeequmit legal loortgw to 
another); Ohorfersd noM of India, Antkraha and Okinti v. Bonaoroon 
(1874), L. R. 5 P. C. 601; uondoroon <8 Co. v. Compioir d^Sooompk do 
Park (1878)»L, R 5 P. 0. 268 (pledge of bill of lading by buyer dis p lacing 
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ScTB^SsoT. 0/ Pr^ptHy *11 8 foien OMd$. 

346* Where goods {$) here beeo stolen (t) aud the offender is 
prosecuted to conviction, the pro|^; m the goods subject to the 
provvioQs of the Criminal Appecd Act, 1907 (u), revests (1>) in the 
person who was the owner of the goods or his personal repiesenta- 
tive, notwithstanding any intermediate dealing with them, whether 
by sale in market overt or (c) otherwise (d). 


347. Notwithstanding any enactment to the contrary (s), where 
goods have been obtained by fraud, or other wron^ul means not 
amounting to larceny (/), the property in such goods does not 

equitable right of seller in respect of proceeds of resale); Bathesing v. 
Lai^, Laing v. Zsdan 0973)* b. E. 17 £q. (transfer of bill of lading as 
against holder of mate's receipt) i compaie Lutidtst v. OampUird'Bscoinpte 
tU Paris (1S76), 1 Q. B. D. 709 (no saDSsqoent legal title). 

(I) For deUnition of ** goods/' see p. 112. anU; and see ifost v. 
Eancosk, {18991 2 Q. B. Ill (coin sold as a onriosity). 

{i) The expression ** stolen " inelndea oommon law lareeny. larceny by 
a thek, and laroany by a bailee nnder the Larceny Act. 1881 (24 It 26 
Viet. 0 . 96). I. 3; see the definition of larceny in title Crimikal Law 
AND Procsdubk. Vol. IX., p. 827: of larceny by a trick, iWd., p. 888 ; 
of laroenr by a bailee, tbii., p. 831. 

(а) 7 Rdv. 7. e. 28. s. 8 ; see title Crikikal Law and Procbdurs, 
Vol. [X.. p. 487 ; see also E. v. Elltoti. [1908] 2 K. B. 402. 

( б ) As from the time of the eouvictioD ; see title Markets and Fairs, 
VoL XX.. p. 06, 

( 0 ) As. by a parchaae abroad which is valid by the Ux loci; sec 
p. HI, ante. 

(d) Sale of Qoodx Act. 1893 (68 At 67 Viet, e. 71), a. 24(1); SoaUsrgood v. 
gylrsder (1850). 15 Q. B. 608 (trover against buyer in market overt); and 
see. further, title CmjifiWAL Law and Pbocrdure, Vol. IX., pp. 888 st sm. 
The Sale of Goods Act. 1898 (68 & 67 Vtot. 0 . 71). a 24 (1), is by ih^.. 
i. 21 (2) (a), subject to the provisions of the Faoton Act. 1689 (62 & 68 
Viet. 0 . 46): see p. 192. oefe. CoTiBC 4 iuentJy a disposition by a buyer who 
has agreed to buy under the Factors Act. 1889 (62 & 03 Viot. 0 . 46). 
s. 9 (Sale of Goode Act, 1898 (68 6t 67 Viot. c. ;7l), s. 26 (2)), prevaifs 
Qgwst the owner's title on the conviction of the buyer lor larceny as a 
bailee (Piwie v. ITUson. [18961 I Q. B. 603 j reversod on another point 
[1895] 2 Q. B. 687, 0. A.). Where the property has not passed to the 
person in possession of the goods, as where be bought them out of market 
overt, the waotmmt in the text is not required (Ktlewml v. BsntUy (1887), 
18 Q. B. D. 322, C. A., per Lord Ebhbr. M.B. ; affirmed sub nom, josnllsy v. 
VUmoiU (1887). 12 Avp. Caa. 471 (decided on the Laroeny Act, 1881 (24 & 
26 Viot. q. 98))). Thus a hand fids buyer out of market overt of stolon 
* ids is liable to the original owner in trover if he resell them, even before 

_r A* a AV . j % • » * m _ __ ^ ^ _• __ 



titie Tnom and Dbtinvb. 

{s) These words repeal the Larceny Act, 1881 (24 6 s 26 VicL 0 . 98), 
s. 100, and the Summsiy Jurisdietion Aot, 1879 (49 A 43 Viot. c. 49), 
a. 27 (3), so fu w they apply to the revesting of the property in goods 
obtained by means oihix than larcenous. 

if) The context shows that ** fraud ” is gorsnod by the following 
words, and ia confined in meaning to false pretences, the property being 
intended to pass to the off^der. See the definition of laroeny by a triS 
in title Crivinal Law and Pbocrddrx, VoL IX., p. 838. and of false 
pretsnese, ibid., jrp. 884,890. Where, therefore, the propeity does not paff 
to the offender the Sale of Goods Act, 1893 (68 & 67 Vhst. a. 71), A 24 (I), 
does fiot apply. . 


Part in.—Bmcm or thr Cdhtbaot, 



revesl in tb6 person who was the owner of the i;oods» or his personal Sm. l 
iwresentatiye, by reason only (g) of the conviction of the Tnatftr 
offender (A). of title. 

BuV-Sbct. t.^DUpotitiom ^ m 

848. Where a person (i), having sold goods, continues, or is(A), Dupofitiao 
in possession (i) of the go^, or of the docomente of title<i) to the ^ 
goods, the delivery or tranefer (Oby that person, or by a mercantile ^ 
agent (i) acting for bini, of the go^s or docaments of title under 
any sale, pledge, or other disposition (i) thereof, or under any agree* 
luent for sale, pledge, or other disposition thereof, to any person 
receiving the same in. good faith (%} and without notice (i) of the 
previous sale, has the same effect as il the person making the 
delivery or transfer were expressly authorised by the owner (m) of 
the goods to make the same (n). 


{g) But it may on other groands, as, a.a., wharo the owoer has dUafflrmed 
the offooder'a voidable title under the oale of Goods Act, IS93 (66 & 67 
Viot. 0 . 71). a 23 (see p. IM. onU)y before any innocent person has acquired 
a title to the goods (.B. v. Gsorps ()M1)» 66 J. P. 729). The avoidanoe of 
the transaction may be by an application for restitution to the court 
which tries the offender (ibid.). If a third person has hoiid fid4 acquh^ a 
good title, M the property does not revest, so there can be no restitutioD 
order (B. v. TVafAer U901), 66 J. P. 729). As to restiiutiou orders, see, 
generaily, title Cmhiksl Law amu PHOoanunu, Vol. IX., pp. 6S4 al 407 ., 
702: and, as to the effect of appeals, see tM., p. 437. 

(A) Sale of Goods Act, 1993 (66 ic61 Viet. e. 71), s. 24(2); see Farhar r. 
Pofriel* (1793), 5 Term Bep. 176 (goods obtained by fraud and pledged : 
trover by pledgee against owner lies), aa explained in Load v. Graaa (1S46), 
15 M. dfi w. 216, by Pamcs, B., and approved in White v. Garden (1861), 
10 0. B. 919; if 03^4 T. Hevington (1678), 4 Q. £. D. 32 (passing of pro- 
pertT: bond /Ida buyer before conviction has gtM>d title), a case which the 
silt of Goodt Act, 1893 (66 Ac 67 Viet. 0 . 71), a. 24 (2). has re established 
(£. T. TToUer, lapm); aee also title CRiMrNAi. Law axd Procbdcu, 
Vol. IX., pp. 686 . 702. 

(i) See the notes to the corresponding words in Factors Act, 1889 
(52 d& 63 Viot. 0 . 46), B. 9 ; and see p. 200, poet. 

(A) This word shows that the Factors Act, 1889 (62 6 t 63 Viot. 0 .46), l. 8 , 
appliee, not only to the case where the seller remains in poaseaaion of the 
goods or documents, but where he obtalus them, amble, even tortiously, 
after the sale. 

(l) What would seem to be oonfeera plated is a physical delivery or transfer 
to the second disponee after the sale to the buyer. It is not sufficient to 
change the character in which the second buyer or other disponee alreadj 
holds the goods, as, 4 . 0 ., where the seller, after a sale to a third person, 
pledges the goods, which were before the sale in the possession of the 
pledgee (Bieaolsoa v. Horptfr, [1896] 2 Gb. 416). Apparently, delivery ’* 
ap^ea to ''goods,** and" transfer" to docaments of titie (ibid., per 
Koeth, j., as reported in 73 L. T. 19) : " transftt " may, however, 
apply to goods when conveyed ^ deed {Kitto v. BUhie, Boheon Co. 
(1896), 72 L. T. 266, per VauoBAM Waxi aws , J.). It shonld also be nolioed 
that it is not the contraet that is made valid under this section, but the 
delivery or transfer under the eontraot. Aooordinidy it is not necessary 
that the disponee ^ould enter into the contract on the faith of the doou- 
ments of tiUe {Cakn v. PoekeWe BrieUA Channel Steam Poeirat Co., [1899] 
1 Q. B. 643, C. A.). 

(m) i.a, the buyer, the eeller sa ^polAasi having sold.*' 

(a) Factors Act, 1889 <62 63 ^ct. e. 46), a. 8 ; NiAeleon v. flwrpor, 

mra. The dale of Goode Act. 1693 (66 At 67 Viet 0 . 71), R 36 (Ih i* 
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849. Where a person (o\ having bonght or agreed to buy (p) 
goods, obtains, vitb the consent < 9 ) of the seller, possession (r) of the 
goods or the documents of title ( 1 ) to the goods, the delivery or 
transfer (t) by that person, or by a mereantue agent (a) acting for 
hiTD, or of the goods or documents of title under any sale, pledge, 

thcreoL" The Factors Act, 18e9 (S3 A 63 Viet. 0 . 45), s. 8 , extends the 
Foeten Act, 1877 (40 6e 41 Yiot. e. 39), S. 3 (now repeal^), which applied 
only to seUen in possession of documents of title, and was enacted to do 
away with the decision in Jekmon ▼. Credif Lyonnais Co, {1877), 3 C P. D. 33, 
0. A., that a seller was not ** an agent entrusted.'* The Factors Act, 1889 

1 63 & 63 Viet e. 46), i. 8 , should be compared with the Sale of Goods Act, 
893 (M it 67 Viet. c. 71), s. 48 (3): eoep. 363, pMf. Under the Utter clause 
the idler can pass a good title only if the original buyer be in default. 
Moreover, he is, it is oonosived, nndsr no UsbiUty to tbs origins! buyer 
for breach of oontraot, whereas, under the Psotors Act, 1889 (52 ds 63 
Viet. 0 . 46), s. 8 , he is. 

( 0 ) The term " person" includes any body of persons, corporate or 
unineomrate (Faetore Act, 1889 (63 it 63 Viot. e. 45), s. I ( 6 )). 

(p) where the buyer has bought, no question of titlo can be iOTolved, 
except that special rights may oy agreement be reserved to the seller, 
oonsuteot with the property and possession being in the buyer <Z)od«isv 
T. V<irl$}f (1840), 12 Ad. ic V.l 632). But where the buyer has only agroeu 
to buy, the question of property is involved. The words " wreed to buy " 
do not include the delivery of goods on approval etc. under the Sale of 
GoodsAct. 1893(666c67Vkt.o.71).a 18, r. 4(seep. 178.afik},asexhypc<hd<i 
such a person has only an option to bay(f745y v. Hailhewt, [1896] A. C. 
471; Awards (Percy), Lid. v. Va«yhaA(l910}, 26 T. L. E. 646. G. AX The 
buyer must bind hims^f to pay the price (Lee v. Lwlicr, [1803] 2 Q. B. 318, 
C. A.), even although it may be called hire or rent (McAnftre v. 

Brcthin, [1895] A. 0. 467). But it is sudlcientif be has bound himseU 
in fact, although the contract may be unenforceable by action under the 
Sale of Goods Aet, 1893 (66 ic 67 Viet. 0 . 71), s. 4 (F«^ v. Masker (1889), 
22 Q. B. D. 364, 0. A.); tee p^ 142, 143, ante. 

( 9 ) Bee p. 202, peti. 

(r) For the meaning of "poseession** under the Factors Act, 1880 
(62 6 c 63 Viot. e. 46), a. 1 (2), see title AGUNCf, Vo). I., p. 206, note (t). 
As to whether a buyer obtains posseswon of goods, within the meaning of 
the Factors Act, 1889 (62 6 c 63 Viet. c. 46), where the contract U for a 
machine which is to be affixed to his land, so as to be a Oxtur^, before the 
prope^ passes, see Clark ▼. Balmer (1843), 11 M. A W. 243. 

(«) Tbw words have the same meaning as in the Facton Acts (Sale of 
Goods Act, 1893 (68 it 67 Viet. 0 . 71), s. 62 (1)); see p. 119, dfitc. The 
important words are the oonolnding ones. The document of title must 
represent the goods. As to documents ** used as proof of the possession or 
control of goods ** under the dednition, see £# BamilUm Jcung d) (io.. Ex 
paiU Carter, [1906] 2 K. B. 772, C. A. 

(0 See the oorresponding words in the Factors Aet. 1889 (62 ic 63 Viot. 
c. 46), s. 8 ; and see p. 199, oofs. " The transfer of a document may be by 
indorsement, or whm tbs document is by custom or by its express terms 
transferable by delivery, or roahes the goods deliverable to ^arer, then 
by deUveiy (Factors Act, 1889 (62 it 53 Viet. c. 45), s. 11). 

(a) The term **mcroant)lo agent*' has the same meaning as in the 
Factors Acts (Sale of Goods Act, 1893 (66 it 67 Viot. 0 . 71), a. 26 (3) j 
see title AntscT, Vol. I., p. 163). The word "his" in de^ition (for 
which see ibid.) should be noted. It would seem that, where a dispoii^n 
is made through a merean tile agent, the agent must be cue whose ordinary 
bnslaess is to sell, oonsigD, buy or pledge the partioiUar olsss of goods. 
Had the words bew " buHness of a meroantUe agent" (as in the Flotors 
Act, 1889 (63 k 68 Viet. 0 . 45), s. 3 (1)), tbs agent’s authority would be 
widen iee OppsaMsMf v. Agenbvrsggs c9 Son, [1908] 1 K. B. 231, C, A„ 
per Bvoc.IT, L.J., at p. 980. 
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or other dispoeition {h) thereof (c), or under bd; egreement for sale, 
pledge* or other dispoeition thereof* to any person receiTUig the 
game in good fMth and without notice {e) of any lien or other 
right (/) of the origin^ seller in respect of the goods, has the same 
effect as if (y) the person making the delivery or ttunsfer were a 
jnercantile agent in posseesion of the goods or documents of title 
with the consent of the owner (k). 

The consideration for a sale* pledge, or other disposition ** in por* 
■uanoe of the Act " may be ** either a payment in cash, or the deliTery or 
transfer of other goods* or of a doenmeot of title to goods, or of a negotiahle 
security, or any other velneble eonsidoration (raetori Act. 1886 (52 & 
03 Viet. c. 45), a. For the deduition of '* plMsc,** see titles Aoknct, 
Vol I., p. 205; Pawns and Plidobs. Vol. ZXir. p. 241. As ths 
transAOtion under the Factors Act, 1886 (02 4e 53 Viet. o. 45), s. 6 , mnst 
be by way of a delivery or translor, au hypothecation is escladed. As to 
pledges for antecedent debts, or in exchange, see p. 202, port. An adyaoeo 
of the sale mooeys by an auctioneer on a deposit of goods with him for 
sale is not a pledge {Waddingt^n dt Sons t. SsoU ^ Sons (1907), 96 L. T. 
786). By the Factors Act. 1889 (52 U 03 Viet. e. 45), s. 3. " a pledge of 
the documents of title to goods shall be deemed to be a pledge of the 

E ds/' This provision primarily appUeo to pledges by mercantile agents, 
it is conceived that it governs the case oi a pledge by a buyer wbo has 
satUflod the conditions of the Factors Act, 1869 (52 & 53 Vjct. o. 45), s. 9 
(Inghs T.Roborttion, [1898] A. C. 616); eee also title Pawns and P£bdOSS, 
Vol. XXII., p. 240. 

(c) The SiJe of Goods Act, 1803 (66 8 c 57 Victe. 71), s. 25 (2). omits here 
'* or under any agree metit for sale, pledge, or other dispoel^n thereof." 
Bruce, J., decided in SiketMiose <2 Co. v. IIiUon» [1894] 2 Q. B. 452, that 
the words "Agreement (or sale '* are not confined to sgreementa for s^e bv 
the person delivering the goods to the person receiving them, but include 
a delivery to an auoUoneer for sale ; but compare Waddington d Sons v. 
yeoU <6 Sons, $upn. 

(d) For the definition, soo p. 120, anU. In the case of joint disponees the 
ban faith of one of them is deemed to affeot the title of all {Oppenkeimsr v. 
Frattr and WyaU, [1907] 2 K. B. 60, C. A.). 

(s) I.S., knowledge, actual, or imputed hj reason of the means of 
knowledge being wufuUy disregarded; seo May v. Chopmnw (1847), 16 
M. 8 s W. 355, psr Parse, B., ^ p. 361; Jones v. Cordon (1877), 2 App. 
Gas. 616. 

(/) Including aright of property (CnAn v. Pookstfs Bristol Ckannsl Sisam 
PaekH Co., [18to] 1. Q. B. 643, C. A.), or a right to avoid the buyer’s title 
under the Sale of Goods Act. 1803 (56&57 Viet. c. 71), s. 23; see p. 196, otiie; 
see al so Bamno v. Coles (1611), 3 Camp. 02, where the transferee of s bill of 
lading had notice of an indorsed conmtion snspending the pssmng of the 
property to the transferor. 

(g) l.e., is "as valid as if he were expressly anthorised by the owner of the 
goMl to make the same " (Factors Act, 1889 (52 8 ( 53 Vict. c. 45). s. 2 ( 1 )). 
where the buyer has only " agreed to bny," the owner is of course thn 
seller. 

(k) Factors Act, 1889 (62 8& 53 Vict. c. 45), a. 9, identical with the Sale of 
Goods A^, 1893 (56 8 b 67 Vict. e. 71), i. 25 (2), with the additioD oi tho 
words quoted in note (o), t«pra. The Factors Act, 1889 (52 8 b 53 Vict. c. 4o)« 
s. 9, extend the Factors Act, 1877 (40 8 b 41 Vict. e. 39), a. 4 (now repc^ed), 
whioh applied only to a buyer in poswesion of a doouioeut of title, and 
did not require a delivery or transfer by him, and was enacted to do away 
with the effect of the demdon in Jeaksnts v. f7s5ome (1844), 7 Mon. Sc G. 678, 
that a buyer was not an '* agent' eotnistcd " with goods or a document of 
title < eee Lss v. ButUr, (18931 2 Q. B. 318, C. A. (hire-pnrebaee Mid eon- 
ditional sale); followed in Tkonvoson and SkaeksU, Ltd. v. Fsots (1896), 
74 Xj. T. 130. C. A.: Wylds v. (1901), 84 L. T. 121; eompare 

Belhy V. MaMksw, [1895] A. C. 471; ▼. WUsok [1896] 2 Q. B. 

587, C. A. (hire with option to buy); BnB Bops Works Oo, v. Adorns 
(1896)* 73 L. T. 446 (dte^don i sModbmotii of pnrebased rope to buyer'ft 
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S50« Oonaent hj the seller to the posBefiBioo b; the buyer oi 
the gooda or docnmento of title means a consent in fact (t). 
Accordingly such a oonseut is valid, notwithstanding that it is 
induced by fraud (it), provided the fraud be not such as to nullify 
the consent (0» or is pven subject to the fulfilment by the buyer of 
eouie condition subsequent, and such condition is not fulfilled 

351. Where a person who has agreed to buy goods pledges 
them (n) for an antecedent debt or liability (o), the pledgee acquires 
no further right to the goods than could have been enforced by the 
pledgor at the time of l£e pledge (p). 


•hip): ^ Co. v. niUoe, [1804] 2 Q. B. 452 (seodiag goodf to 

auctioned for sale an agreement for sale or diapodtion); bat compari) 
d S9h$ t. aooIo 4s Sons (1007), OS L. T. 786: SWoimor^or 
rs AUonborougk (1894), 11 T. L. R. 7 (pledge by woman liriOK with buyer, 
and baying actual authority); iCiflo v. Hobion d Co. (1895), 72 

L. T. 266 (uo delivery, and no intention to dispel); CaniUU ana CounHo$ 
Bank, lAd. V. U'amnef (1896). 18 T. L. R. 216 (pledge by buyer of ware- 
hoQseman's warrant for onaevered bulk); RoMnoon v. Buim (1896), 12 
T. L. R. 174 (posMsdou not with wUers conient); Inglii v. Robofiton, 
f 1898] A. G. 616 (dooumeot of title obtained without privity of seller). 
It sooms that an assignment for the benefit of creditors U not a ** dis¬ 
position " (JTttto V. Rubio, Bohtan d Co., supra); sse also title Agukct, 
Vol. X., p. 225. 

(f) Ooha V. Po<Mt$ Briiicl Ckaeiwl Stsam Paokst Co., [1809] 1 Q. B. 
648, C. A. But, IS the buyer has only to '' obtain '* possession of the 
goods or the documents ot title to the goods with the seller's Oousenl 
(Fsetors Act, 1880 (52 kt 53 Vbt. c. 45), m. 9). any subsequent revoca¬ 
tion of the consent is immaterial (Oahti v. Podt^'o frtilof cfuinnel SUnm 
Packst Oo., inpra, per Coluks, h.J., at p. 658), unless, of oonrse, 
tho buyer's die^nee ii aware of this, as snoo knowledge would negative 
his good faith; and see title Aobhct, Vol. I., pp. 205, 200. With regard 
to the Faotois Act, 1889 (52 6t 58 Tiot. 0 . 45), s. 2 (4), the elaborate 
disoossion which the question of consent underwent in Cakn v. PockoWa 
Bristol Ohannsl 6Uam Paokd Co., onpra, seems to show tbst the fact 
of the seller's consent must be proved affirmatively by the buyer's disponee. 
Qu9t$, also, whether the referenofi in the Faclon Act, 1889 {ii 6 c 53 
Viet. 0 . 45), s. 2 (4), to **tbe owner" does not show ^t that olanse 
refers to dispositions by mercantile agents under sMd., s. 2 ( 1 ), only. 

(S) Poaio y. Oloakee, Tho •• Mario Joseph " (1866), L. B. 1P. C. 219; Oahn 
T. Poeketts Bristol Channol 6toam Padsi Co., supra, per Collins, L.J., 
at p. 659. 

(1) As, s.g., amounting to laroeiiy by a triek ((7ahn v. Poekott's Bristol 
Chdsnd Steam Pashot co., supra, per Collins, L.J., at p, 659; Oppew- 
heimer v. Fraser and WyaU, [1907] 2 E. B. 50, 0. A.). 

(») Chtmey v. Bskrend (16^6), 3 E. A B. 622; C(Uw v. PoeksU*s Briitol 
Ckannel Stedn Packet Co., supra (acceptance of bill of exchange). 

(n) I.e., under the Faotom Act, L889 (52 6 c 53 Viet. e. 45), a. 9. 
the buyer being in the position of a mercantile agent, the pledge of 
the documents of title is deemed to be a pledge of the goods (Factors Act, 
1869 (62 & 53 Viet. e. 45), a. 3; IngUe v. Bobertson, [18981 A. C. 616)> 
As to pledgee by mercantile agents or factors, see title Pawns and 
P xADOES, Vol. aEII., pp. 289, 240. 

( 0 ) The definitions oi ^pledge" (see note ( 6 ), p. 201, oats) and of 
"consideration'* (see note ( 5 ), p. 201 , ants) antbonse the pled^ for an 
antooedeot debt, or In exchange. 

(p) This propodtioD is bued upon the aisumptaon that the Factors Act, 
1889 (62 U 58 viot. c. 45), s. 4, U incorporated with thtd., s. 9, that is to say, 
that the buyer under ibid., s. 9, Is a ^ meroaotils agent" under ihia., 
K 4. For tbs proTiiiom of {M.. s, 4, ess titlo AoncT, Vol. I., p. 206. 
There Is no Judieiel dsddon on the p^t, but the whole tendency of tbs 
sasea is to treat a hajst, who has satisfied tbs requkomeota of tbs 
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Where Buoh a person pledges the goods in consideration of the 
delivery or transfer of other goods, or of a doeoment of title (g), or of 
a negotiable secarity, the pledgee acquires no right or interest in 
the goods so pledge<f in excess of the value o! the goods, documents, 
or securi^ when so delivered or transferred in ex^iaDge(r). 

S^t!B*8fiOr. (fn TiQt q/ WriU cf Entuhon. 

352. A writ of fieri facuu or other writ of execution against 
goods binds the property in the goods of the eieention debtor as 
from the time when the writ is delivered to the sheriff (i) to be 
executed; and, for the better manifestation of such time, it is the 
dut^ of the sheriff, without fee, upon the receipt of any such writ, 
to indorse upon tho back thereof the hour, day, month, and year 
when he received the same (<). 

No such writ prejudices the title to such goods acquired by any 
person in good fai& and for valuable consideration, unless sucii 
person had, at the time when be acquired hU title, notice that such 
writ, or any other writ by virtue of which the goods of the execution 
debtor might be seised or attached, had been delivered to, and 
remained unexecuted in the hands of, the sheriff(f). 


Part IV. - Performance of the Contract. 

Shot. 1.—(/cnci'nf Dviien q/’ AV/fcr and Biiyer, 

353. It is the duty(H) of the seiler to deliver(a) the goods(fi) 


Factors Act, JS8B (o3 it 53 Yict. o. 55), a 9, m a mercantile agent within 
the other pmvieiona of the Factors Act. ISSO (52 it 63 Viet. o. 46); for the 
effect of itid., ss. 4, 0, and the Sale of Goods Act, 1893 (66 it 67 Viet. 
C. 71), s* 47, see note (o), p. 260, poH. 

<g) See Doto (n), p. 202, ante. 

(r) Factors Act. 1889 (62 it 63 Viot. c. 46), c. 5, relating to exobaDges by 
** meroQXktUe agents *’ by way of pledge. This propeaitioo is baa^upon 
the assumption that ibid., s. 5 ana s. 9, are to be read together. 

(s) Sheriff " includes, for this pnroose, any officer diarged with the 
onforoement of a writ of execution (Sale of Goods Act, 1893 (66 i: 57 
Viot. c. 71), 6. 26(2)). It therefore includes bailiffs of oounty courts, 
sequestrators under a Mgustfran facku, and tho bishop under a fieri 
faciae, or $tftutifrari facias de bomis eedesiasticu. As to tho Tarious forms 
of execution generally, see title Eucutiom, Vol. XIV., pp. 37 eteetj.; and 
AS to sheriffs and bailifb generally, see tiUe Sh£BIP ?6 akd Bailots, 
pp. 791 ei sra., post 

(t) Sale of Goods Act, 1893 (66 it 57 Viet. e. 71). s. 26 (1); see title 
ExxcvTiON, Vol. XIV., pp. 42, 81. For the meaning of *' 11001 ,” “day,** 
“ month/* and “ year,*' see title Time. 

(a) The duty is^enforoeable by action, like all dnties declared by tho Act 
(S^e of Goods Act, 1893 (56 8 & 57 Viet. c. 71), s. 67): p. 280, pc$t; soe also 
Sale of Goods Act, 1693 (66 it 67 Vicl o. 71), s. 60 ( 1 ) (action for non* 
aoceptanoe), s. 51 (1) (action for non-delivery); pp. 267,269, post. The duty 
will not, of oourae, arise unless the oontract is enforceable under the Sale 
of GoaOk Act, 1893 (56 it 67 Viet. e. 71), a. 4; see p. 127, aiiis. 

(a) Delivery is voluntary transfer of poseeaaion (dale of Goods Act, 1893 
(66 it 67 Viot. 0 . 71), a. 62 (1)); see p. 119, aaU. 

(M I.e., the goods contracted for. Thus, if they are existing goods, 
gimflar goods anerwards acquired cannot be deliver (rhosim Breiksm 
V. Thomwk (1666), 16 E. (Ct, of 8 e«.) 66), and the goods must conform to 
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proper quantity and not mixed with other 
\m (66 6t 67 Tiot. o. 71), o. 30; tee p. 312, 
lave the right to sell them (Sale ol Goooa Aot« 


and of the boyer to accept (c) and paT(<0 lor them hi accordance 
with the terme ol the contract of sale (e). 

854* Unleaa otherwiee agreed (/), delivery of the goods and pay¬ 
ment of the price are concorrent coDditionsC^), that is to aay, the 

the contract in deeeriptson (Sale of Goods Act, 1803 (66 ii 67 Viot. o. 71), 
a. 13: tee p. 164, <mle), and quality or fltneea (Sale of Goods Aot, 1893 
(56 6c 67 Yiot. o. 71), se. 14,16: see pp. 157 entc); they must be in 

a deliverable state (Sale of (^odiAot, 1893(666c67 Viot.o. 71), s. 18, r. 6(1); 
see p. 168, caie], and be of the proper quantity and not mixed with other 
goods (Sale of (^ods Aot, 
perl); and the seller mnst have 
1893 (66 6c 67 Viot. o. 71), 12 (1), 2r(l|: aeepp. 163, 192, oats). At to 

when Reseller is by law excused from d^vering ipeciflo goods, see Sale of 
Goods Aot, 1699 (66 6ft 67 Viot. o. 71), s. 7; p. 140, oale. For the spocido 
periormanco of acoutrMt to deliver aaoertaioed goods, see p. 272. poll. 

{«) Under the Sale of Goods Aot, 1893 (56 6c 57 Viet. o. 71). s. 36 (see 
p. 230, peel); not nnder the Sale of Goods Act, 1893 (66 6c S7 Viot. Oi 71), 
a. 4 (tee p. 127, oafs). Acceptance under the latter provision goes to the 
formation of the contract only, and not to ita performance. 

(4) Aa to the fixing of the price, eee Sale of Goods Aot, 1803 (66 6c 67 
Viot. c. 71), M. 8, 9; pp. 147, 148, call. The liability to pay vrimA facie 
arisee onlr when the property bee paeaed (Sale of Goods Act, 1803 (60 6c 67 
Viot. 0 . 71), es. 1,49; LaM v. Pim (1841), 7 M. & W. 474, per Parks, B., 
at p. 476 ); but by agreement it may be payable indepoDdently ol that fact 
or of delivery (Sale of Go^s Act, 1893 (56 6c 57 Viot. c. 71), a. 49 (2)); 
see p< 267, poil. The price is payable, oven after the destruction oi the 
goooi, the property in which 1^ not passed, if the buyer took iXit risk 
(Sale of Qooda Aot, 1893 (564c 67 Viet o. 71), s. 20; see p. 188, atUe. p. 236. 
poll). An agreed price includes materiaU incorporated, nut not contracted 
lor (IFIIfiiot V. SaitIA (1828). 3 C. 6c P. 466). As to the buyor*s liability to 
pay the price to a third penon by agreement, aee Klein¥>ort, Sont <t Co, 
▼. Seddaway S Co, (1904), 9 Com. Caa. 292, C. A.: and, as to pt^ment by 
the proceeds of a resale to be made by the seller's agent, see uoffman v. 
Bofman (1822), 2 Dow. 6c Ry. (K. J.) 74. 

(i) Sale of Goods Act, 1693 (66 4ft 67 Viet. c. 71). a. 27. For specifio 
ralee as to delivery and acceptance, see pp. 206 ei $oq.; 228 H eeq., poet. The 
parties may make what bargain they plew. Thus, they may agree that de¬ 
livery shall be made toaoarner(Sale of Goods Act , 1893 (664; 57 Viet. o. 71], 
a. 32; see pp. 222 ei «eg.. poll), or at the deatination of the goods (Coloalla 
offtd Burmak Steam yaviyaiian Co. v. Do lfalloi{2862), 32 L. J. (q.b.) 322, 
per BtaCKnoRK, J., at p. 328), or they may agree that delivery to a carrier 
shall be aniBcient, yet that the price, m whole or in part, abidl not be pay¬ 
able nnleas the goods arrive at their deatination (Ibid.). Again, the oos- 
traot may be conditional (Sale of Goods Act, 1893 (66 6c 57 Viet. o. 71), 
s. 1 (2); see p. 213. ante ); thus, delivery may be made conditional 
on the buyer's request (Bowdsfi v. PonoRi (1898), 10 East, 369). 'N^en 
the mode of delivery is not stated in the contract, it may be shown by 
trade usage (Bohwuoa v. Urriied Statee (1871), 13 Wallace, 363). Aato 



Usage may, however, make a futum 
dattvery (Field v. 


t contemporaneous wit 


payment con tempo 

dsBveiy (Field v. Letead (1861), 6 H. ^ X. 617, Ex. Oh.); but oompaie 
Spariou v. Benoeke (1660), 10 C. B, 212). An agreement to sell on credit 
may be inferred frem the very oircamatances of the case, as, s^«, where a 
man dinaa at a reetauiant (B. v. Jodoe, [1898] 1 Q. B. 119, C. (f. E.). 
if) Baoaosa delivery and payment arc to be made at the same time, and 
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seller most be ready and willing to give possession of the goods to 
the bu^er in exchange (h) for the price, and the buyer most m ready 
and willing to pay the price in exchange for the pc^session of the 
goods (i). Bimilarly delivery of the goods and acceptance thereof 
are concnrrent oooditioDB (ft). 

Where the goods are deliverable by instalments the same concnr¬ 
rent conditions printd facie exist with regard to each instalment (f). 

The readiness and willingness of one party to deliver or accept the 
goods may itself be dependent on a condition precedent to be 
performed by the other party (m). 

Notwithstanding that, by the terms of the contract, there is a 
rovision lor ore£t, that provision is excluded if subsequently the 
uyer becomes insolvent (n). 


£ 


•0 ndther is a condition prooodcnt to the other. All that is necessary is 
that the parties ooueur in the joint act (Uule 6 in Porda^ r, CcU (1669), 
I Wme. baund.. ed. 187), p. 561; Bawten r. JoftiMon (ISOl), 1 East, 203, 

S 0 r Lz Blanc, J., at p. 212); whereas, in the case of a oondition prece- 
ent, perforvianoe or tender, as eqaiTslont to performance, mnst 

P roved {Pickford v. Orand Junction Bail. Oo. (1841), S U. & 'W. 372, per 
AAR£, B.). The words ** reedy end willing " injpJy not only the disposi¬ 
tion, but the eapeeity to do the sot {IH Medina v. Norman (1942), 9 
M. 5c W. 820, per Lord Abinoek, C.B., et p. 827; Lawrence v. Knowles 
(1839), 6 Uing. (H. c.) 399 : Mcaeuru Breihere, Lid, ▼. Meaeurte, (1910] 
2 Cli. 246, C. A.). 

(ft) Not necessarily exebenge then and there, hot exchange in a business 
sense {Ryan v. Ridley ^ Co. (1^2), 6 Com. Cas. los). Where the price is 
psyehle in excheoge for sbippiag documents, either expressly, or by the 
effect of the Sale oT Goods Act, 1803 (56 ic 57 Viet. e. 7i), s. 28, the seller 
perlorms bis contract by tendering the documents, although the goods may 
be then incapable of inspooUon and accepianoe {Polcnehi Brofkere y. Dried 
Milk Co., Ud. (1904), 92 L. T. 64; B. CUmem Beret Co. v. Biddett Brotken, 
[19121 A. C. 18). 

(i) Sale of Goods Act, 1893 (56 dc 67 Viet, e. 71), e. 28; Batfioe v, 
Joftntoii, eupra (no tender by buyer neoosaary); foUowod in Waterhouee ▼. 
aftmnev (1801), 2 Bos. P. 447; WHke y. Aikineon (1815). 1 Marsh. 412 
(request to deliver); Lawenee y. Knowles, tupra (buyer's insolvency); 
flawsuM ▼. Ooldner (1843), II H. 6t W. 849 (no time speoiffed for delivery 
or payment); Startup y. Macdonald (1643), 6 Mao. i G. 593, Ex. Ch.; 
Sfounloa V. ^ood(185l), 16 Q. B. 638 (d^very a oondition precedent); 
Parker v. (1827), 4 Bing. 360 (payment at ffzed date: no time for 

delivery); Dunlop ▼. Criie (1645), 2 Cir. Sc Kir. 153 (same: no tender of 
goods neoessary); Boyd v. (164.')), 1 C. B. 222; Jackson v. AHaway 
(1844), 6 Man. Sc G. 942 (selltt need not aver tender); Nelson v. Paftricl 
(1647), 3 C. B. 772; Meniaeff Y, Beads (1649), 7 C. B. 139 (divisiblo per¬ 
formance of conouzreot oonmtion); Baiter y. F%rtn^%per (1659), 26 L. J. 
(BX.) 130 (resale by seller not inconsistent with readiness snd wiDingnesi 
where goods unssoertained): Porreett A Boa, Ltd. y. Aramayo (1900), 66 
h. T. 635, C. A. (buyer does not name ship); JfaM t. Duffn* <9 Co. (1901), 
6 Com, Cas. 165 (effect of bnyei^s insolvmioy); King v. Bcedman (1663)» 
49 L. T. 473 (conise of dealing as showing time of paymmit): The fraudu¬ 
lent taking by the boyor from tho seller's premises of other goods in lien of 
the goods contracted for does not amount to a reecisaion of the oontraot or 

J irevent the buyer from showing he is ready and willing to accept and pay 
or tho goods contracted for (Xst^v. Clifton (1854), 14 C. B. 245). Bee 
also on subject, GrsoeesT.AsiUsa (1813), 3Cwp. 426, and Ponf t. Tates 
(1841), 8 Man. 56 G. 549. plained In LoekettY. NiMin (1646), 2 Exoh. 93. 
(ft) See the eases cited in note (s), supra. 

(1) BfoaA ▼. Lawrenee (1876), 1 Q. B. D. 344, C. A. 

(m) Great Northern BatL Ok ▼. Harrison (1652), 12 C. B. 676, Ex. Ch, 
^goods ** as required '* by bnyerh 

(n) Be Ddwar^.Bx parte CMmers (1873), 6 Ch. App. 266 ; Be Pkeeuip 
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8*ot.s 8bot. 2.—DeWvtfry, 

SaHTdTT. 

— Subject. l,^2u OerttnL 

oper»t«su 366. DAliyd] 7 (o) of the goods may be made by the seller doing 
w\f9tT. any act or thing whereby the goods are put into the cuetody or 
under the control of the buyer or his agent in that behalf (j?), or 
whereby the buyer or his agent is enabled to obtain such costly 
or oontrol(g). 

Delivery may also be made by means of any act or thing which 
the prties agree shall be treats as a delivery (r). 

where the goods are at the time of the oontraot of sale in the 
possession of the buyer or his agents the completion of the sale 
operates primA faeU as a ddivery of the goods (s). 

8os«8Bcr. 2..—Plocf ^ Dtlivtrf, 

In genenL 366. Whether it is for the buyer to take ^session c! the goods. 

or for the seller to send them to the buyer, is a question depending 

Co., Ex parU Comforih EfXmatiU Iron Co. (1870), 4 Ch. D, 

lOS, C. A. 

(o) See p. 1)9, aiU$. 

(p) Atkinson v. (178S), 2 Term Rep. 462 (deUvety of ship at 

tea by bill of sale); <7ood^ t. BksUon (1794), 2 By. Bl. 016 (goode picked 
in bayer'e clothe, but left with eeller); Proctor y. Jones (1626), 2 C. Oc P. 
032 (goods marked with buyer’s name, bat left with eoller); Simmens ▼, 
SfOiH (1826), 8 B. C. 807 (weighing to precede delivery: oo weighing); 
Ilsikimssit 7. SkaeksU (1628), 6 14. & C. 012 (marking gtKtds with ouyer’s 
name, and eotting them aside, eiib}eot to obar^); BouUcr v. Atnott j;l83S), 
1 Ct. 4{ M. 833 (goods packed in buyer’s bores, but left with eellor): IMxon 
7. YaUs (1639), 5 B. d( Ad. 813 (marldng with buyer’s name, but do 
delivery order) *, TovnUp v. Crimp (1638), 4 Ad. it El. 66 (issue by seller of 
warrant for go4^ in his possession). 

(a) Smith V. Chance (16l9), 2 B. Os Aid. 763 (consent of tenant to removal 
of nay withheld); SdUcr v. WooQamc (1641), 2 Man. it G. 060 (tenant’a 
Uoexice for remov^ of bay read at tale) ; Wood v. TnsM (1844), 8 Q. 6. 
234 (attornment to buyer Oy seller’s agent); TkSl v. Htnioa (1865), 4 W. K. 
26 (warehouseman’s wrongful rsfuaal to attorn to warrant); Buddis v. 
Orcsn (1867), 27 L, J. (IX.) 88 (wharfinger’s refusal to attorn to deiiTerv 
ordsr); TT^ v. BoxUr (1883), 49 L. T. 46 (authority to t^e crop, and 
possession taken); see also Be itfopAue, Ex parts Soianan, (Id 10] 2 K. B. 
1049, C. A. (poseeasioD by trustee of eettlors after-acquired goods). As 
to d^very by means of a key, see BUis v. Bunt (1789), S Term Rep. 464, 
per Lord ACM TOM, C.J., at p. 468 ; Chaplin r. Eogers (1800), 1 F.ast, 192, 
per Lord Bxntom, C.J., at 4 106 ; Ooagh t. Kverard (1863), 2 H. 8e C.-1 
(key of wharf); Ancona y.Eo^re (1676), 1 Ex. D. 286, C. A. (key of 
room); EiUen v. Tucker (1866), 39 Ch. D. 669 (key of loom : non-exoln* 
•ive use of key); compare MUgatc r. KsMe (1641), 3 Man. it 0.100 (seller 
retains outer key, gives itmer); and see Lloifds Bank, Ltd. v. Svics 
Bankverein, Union of London and Smiths Bank, Ltd. v. Bwitff Bankvtrein 
(1913), 1061i*T. 143. C. A.fpcrPaBWSLZ,, L« J*,atp. 146; and see, generally. 
Pollock and Wright on Poeaession in the Oommem Law, pp. 60 si sea. As to 
delivery where thegoods are held by a third penon, see &le of Qoode Act, 
1893 (56 57 Yict. c« 71), s. 20 (3); p. 210, poet ,• and, aa to deUveir to a 

carrier, Sale of Goods Act, 1898 (56 it 57 Viot. o. 71), s. 32; pn. 222 ei see., 
posi. 

(r) Orutis V. Smordcr (1860), 5 H. N. 281, per Bbamwsix, B., at 
p. 266 (delivery in field); revenod on the facts ( 1861 ), 6 H. 4s N. 628 , 
Ex Ch.; Bull V. flt65s (1709), 6 Term Rep. 387 (deUveyy to aub-bnyer); 
Bartlett V. Belmas (1653), 13 C. B. sio; SaUcr v. WooUams, supra (d^very 
by more transfer of warrant). See, further, note (s). p. 804, ofOe. 

{$) Manion v. Moon (1796), 7 Bep. 67; Oa/n v. Moon, (16961 2 
Q. E. m; Kiipm v. £^,[1692] 1 Q, B. 562 (gifts); see also &e 
Fren^ Cinl Code, art. 1606. 
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in each cose on the oontracti express or implied, between the 
parties ^ 0 ). Apart from any such contract, express or implied, the 
place of delivery is the seller's place o! businees, if he have one, 
and if not, his residence (6). If, however, the contract is for 
specific which, to the knowled^ of the parties when the 

contract is made, are in some other ^ace, then that place is the 
place of delivery (c)« 

357. Where by the terms of the contract the goods are to be 
taken by the buyer from the seller’s land or premises, the contract 
of sale(<f) by implication confers on the buyer a licence by the 
seller to the buyer to enter upon the land or premises to remove 
the goods (e). Such licence is irrevocable, at any rate as regards 
any part of the goods, the property in which has passed to the 
buyer (/). _ 

(а) The rule assumed and aiated by text«writ«rt previoualy to ths 8sle 
of Goods Act, 1S93 (66 Se 97 Viet. e. 71), was that prtmd/a^ it is the duty 
ol the bayer to take the goods, and that the eellsr'a du^ is fulfilled by his 
putting tbo goods at the dispoaal of the buyer at the place of deUvery ; 
see Wood xoiisU (1644), 6 Q. B. 2S4; v. Cfuine$ (18191. iB.St Aid. 
753, per HoLBOTD, J.. atp. 765; fTOkifwm v. Ihpd (1846). 7 Q. 6. 27. 
44. There seems to be nothing in the wording of the Sslo of Goods Aot, 
1803 (66 6e 57 Viet. o. 71), to displace th is rule. 

(б) This provision adopts a rule previously assumed as being the 
<mmmoD law (Benjamin, Contract of Ssie, 2nd ea.,p. 684; 5th ed., p. 682). 
By the Frenoh Civil Code, art. 1609, the place of delivery, in tbe abmoe 
ol intention, ia the place where the goods ore at the time oi sale; aee sIm 
P otbicr, Contrit de Vente, 52. So also by tbe Indian Contract Act. 1872 
(No. 12C. of 1872). s. 94 (whkh was intended to embody English law), the 
place of delivery Is, in tbe case of a sale or agreement to seu, tbe place of 
the situation of tbe goods at the time of such sale or agreement, or. ^ the 
goods are not then in existenoe, at the place of their produotioo; see also 
on this subject, HoM v. OH Co. (1879), 100 United States Reports £10 
Otto]. 124. 

(e) Sale of Goods Act, 1893 (56 4 57 Viot c. 71). i. 29 (1). 

<d) Even where s. 4. is not satisfied, the Ucenoe to enter is valid 
until revoked (Carrington v. Booto (1837). 2 U. 4 W. 248, per curUm 
(decided under the Statute of Frauds (29 Car. S.e. 3), s. 4)). 

(e) Li/<frd*9 C<uo (1614). U Co. Rep. 46 b, 52 a; Plowd. 16 a; Joms 
(J ames) <2 8on$, Ltd. v. TankorvitU (Ban), [19Cf9] 2 Ck. 440,f>9r Pauem. J.. 
nt p. 442. A licence to enter land docs not confer an interest in land 
under the Statute ol P^auda (29 Car. 2. o. 3), s. 4 (JfeAfoviiu v. Oooka 
(1887), 35 Ch. D. 681, per EiT, J., at p. 688; Warr (FWhiA] <8 Co., Lid. 
V. London Counts CouneO, £1904) I E. B. 713, C. A.); and see title 
LaUDLOBD SKD XsvAKT, Vol. XVill., pp. S38. 389. 

(f) Thomat v. BorreU (1673), Vaugh. 830. Ex. Ch., per ViuQaaii. C.J., 
atp. 361; IPoodv. Jfonley (1839), 11 Ad. 4 El. 34. Whether a licence 
is ob MiHo irrevocable as rcMrds goods which have not become the buyer's 
property seems to be doubthil: in Jonee(«7Miec) Bono, lAd. v. Tnwfeervifle 
(Bofl). ewpra, Pauksb, J., in a considered didwm, suttasts on tbe 
authoritice that the mere fact of a contract of sale for standing timber or 
growing ^7 to be out by the buyer may ecmler such an interest at law on 
the buyer a licence to out is o6 Irrevocable. MarohoU v. Croon 
(1876), 1 C. P. D. 36, undoubtedly involves a decision to that effect, but 
the point about the imvocablensas of the licence does not seem to have 
been argued; and in Wsb r. Faiomooiof (1619), Palm. 71. the buyer had 
cat and stad^ the hay on the sellePs land, thereby becomingtha owner 
of tbe hay (WoBis v. Earr4<m (1838), 4 U. 4 W. 638, per riuXr B., 
at p. 644). In America the licence is treated as divisible, end thus 
revocable so far as it has not been acted on (Gifvs v. duaonds ( 1860 ), 81 

' Msssachuastts lUportSi 44t; I>roko v. WtUo (1866), 98 MassacUusetti 
Reports, 141 ; FUUhor v. LioingMon (1891), 168 Kassaohusetts Beporta, 
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a58. Wliere the place of delivei^ is Qot mdioated hj tbs 
contact, djxd is withm the option of the eeUer or of the boyer 
reepectdvelj, it is a condition precedent to the liability of the bnvet 
or of the seller reepectiyely to accept or to deliver the goods ^t 
he eboald receive notice of the place of delivery (^). 

SoB-SiCT. 3 .—Titm Mivtry, 

369. Where under the contract of sale the seller is bound to 
send the wiods to the buyer, bat no time for sending them is 
fixed (h), &e seller is bound to send them within a reasonable 
time(i). Similarly, where the seller is not bound to send the 
goo^, but the buyer is to take possession of them from the seller 
or a third person, the seller is deemed to promise that the buyer, 
if he applies for the goods within a reasonable time, shall receive 
them (k). 


388). The point is, however, of little prscticai iraportauce, as a buyer 
sued for trespass oould oounterolaim for a breach of contract by the 
revucatiOQ of the licence (Smart v. Jons# (1804), 15 C. B. (v. s.) 717: 
KarrUon r. Smith, [1807] t Q> B> 445). 

( 9 ) Daviei ▼. MaLean (1673), 81 W. R. 254 (goods sold **oz Quay or 
warehouse”: seller’s option): ▼. iiMOw (1860), 14 Q. B. 785: 

followed in ▼. ilttA«##n (ISM), 14 L. T. 5M (goods deliverable 

*’f.o.b.'' at a upeoified pert: buyer'! duty to name ship); compare 
HoSseii V. Sierden (1885), 20 L. R. Ir. 265; Orwt N^rth^m Rail. Co. v. 
Hemie* (1852), 12 C. B. 575, £z. Cb. (goods deliverable aa required): 
ForrorU ^ Son, Lid. v. ^ramoyo (1900), 83 L. T. 335, C. A. (delivery f.o.b.: 
buyer's option); Wacktrbofih ▼. IfoiKm (1812), 3 Camp. 870 (goods ’* f.o.b. 
a foreign ship *’); Sharp ▼. ChriftmM (1882), 8 T. L. A. 687, U. A. (boat to 
bo sent within certun time : 00 notice by buyer); see also Knoxv. IToyn# 
(1873). 7 I. R. C. L. 557 (buyer entitled to name port of discharge). 

(h) The question of the agreed time of delivo^ is one of construction. 
Various rules have been laid down ; see title Time. 

(I) Sale of Goods Act, 1893 (553& 57 Vkt. 0 .71), s. 29 (2); BllU V. Thomp- 
son (1838), 3 M. & W. 445. Reasonable time is a quostioQ of fact (Sals of 
Goo^ Act, 1893 (66 & 57 Viet. 0 .71),t. 56; see p. SSO.pori)* The uircum- 
6 lances aurrouDding the contract must be eonaidered v. Thampion, 
#«pm), and also facts subsequently causing delay without the seU^s favdt 
{nick V. Raymond omf Roiai (1893] A. C. 88, per Lord Watsok, at p. 3$; 
£4 Carvor S Co. and Saoooon <9 Co, (1911), 17 (^m. Gas. 59 Stranding 
and refloating of Rbip causing delay)). The ^e stated in the text may he 
changed by express agreement, or by tho course of dealing between tho 
partiea, or by usage, if the usage is such as to bind both parties to the 
contract (Sale of Goods Act, 1893 (56 & 57 Vkt. 0 . 71), s. 55; see p. 279, 
port), as eg., where the time of delivery is made indefinite, and is within 
the option ci the buyer {Joner t. Oibbono (1853), 8 Exob. 920); see the 
text, in/re: and the same principle no doubt applies where the option 
is the seller's. Again, the rule of reasonable time only applies where the 
making delivery, or the taking of possession, depends for its performance 
entirely on the par^ bound thereto. If delivery is to be made by means 
.of some act in which boUi an to ooneur, and to which each binds himself, 
the only liability imposed is that each shall use reasonable diiligenoe to 
perform hii part in tne joint act (Ford t. Ootuwarih (1868), L. B. 4 Q. B. 
l27,183). The rule laid down by the Sale of Goods Act, 1893 (56 ho 57 
Vkt. c. 71), i. 29 (2), is lubject to the prinoiple declamd in Jackoan r. 
Union Marim Jmnranoo Co. (1874), L. B. 10 C. P. 125, Ex. Gb. (see p. 116, 
Mk#), so that exoeisive d^ay, though not canted by the seller, nu^ frustrate 
the buyer's adreotnre and entitlonlm to refuse aoo^tanos (& Garrsr 
Co, mi Soiooon ^ Co., onpra), 

(h) B mi dl o T. Grom (1857), 27 L. J. (bz.) 33. 
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Due performance hj the seller of his duty in that behalf is a Baor. i 
condition precedent to the buyer’s liability to accept and pay for Oettrcry. 
the goods ({)• 

360. Demand or tender of delivery may be treated as ineffectual Hoot u 
unless made at a reasonable hour. What is a reasonable hour is dm^od » 
a question of fact (w). 

^861. Where the time of delivery is indefinite, and within tbe SciWict 
opUon of tbe buyer (n), as, for example, where ^e go^s are 
deliverable **on request," or “as required"(o), or on similar ^ ^ 
terms, the seller is not bound to deliver the go^s until the buyer 
calls for delivery. If he calls tor delivery, the seller must deliver 
within a reasonable time thereafter (pX 

If tbe buyer does not call for delivery within a reasonable time 
after the contract, the seller may give him notice to do so (q). If the 
buyer fails to call for delivery wiUun a reasonable time after the 
notice, the seller may repudiate the contract, it it be an entire 
one (r). 

Similar principles, muiatU wu/ondtt, apply to the buyer^s liability 

(l) Bllie V. TKonp$oik (1638), 3 U. Sc W. 445; v. Zongbottom 

(1859). 1 F. Se F. C88. 

(m) Sale of Oood« Act, 1893 (50 & 57 Vkt. o. 71), S. 29 (4). Previoufly 
to the Sale of Goode Act, 1893 (56 U 57 Viet. c. 71), the reaso&ableoeie 
of tbe hour was a quoetioa of law, aod elaborate rules for determiDing 
it were laid down in Startup v. Macdanaid (1843), 5 Mao. & G. 593, 

Ex. Ch 

in) As to Qotioe of a paroly ooUatoral eveot on which delivery depends, 
see title Contract, Vol. VII.. p. 434. 

(e) The bayor muet of vonrse have agreed to buy. The rule in the text 
does not apply if'' as required " means " if roqnired ** {Moan v. VamberwM 
barougk CauneU (1903). 80 L. T. 595, C. A.). 

ip) Shep. Touch, (ed. Preston) 381; Birk$ v. Trippat (1666), 1 Was. 

Sauud. 32, 33 b ; Boitdell y. rar$an* (1808), 10 East, 369; Or$ai yartbarn 
Bail. Co. V. Uarriaon (1852), 18 G. B. 676, £z. Ch.; see also Hofwi; v. 

MulUr (1881), 7 Q. B. D. 92, C. A. (alternative times). The seller 
dispenses with a reqnest if be wrongfuUy retells the goods {BavdtU v. 

PaTton$, supra), or declares his inability to deliver (Lestow v. Norik 
Brituh Oil and CandU Oo. (1874), 3 1. R. G. L. 309). 

iq) BrimAJacU, the bnyer haa tbe whole of hia life to call for delivery 
(Shep. Tonob. (ed. Pieaton) 378 ; LUmallg Bail, and Dock Oo. v. London 
and Norik Wottam BaU. Co, (1875), L. B. 7 R. L. 550). The role as to 
resaonablo time is excluded; consequently the seller is not discbaived 
becanse tbe bnyer does not call for delivery within a reasonable time after 
the ooutraot {Jono$ v. Gibbona (1853), 8 Ezoh. 920). Bnt tbe bnyer*a 
liabiUty may be hastened by notice (Shep. Touch, (ed. Preston) 378 ; 

Jones V. Gibbons, supra). 

(r) Jones v. Gibtone, supra. Where, however, the property has passed, 
the s^r may. at his option, keep the goods, and ^arge ue bnyer the 
expenses ol uieir custody (Sale ox Goods Act, 1893 (56 os 57 Viot. e. 71), 
s. 37); see p. 232, post. Where the go^ are deliverable by instalmeots 
to be separately paid for, the contract is divisible, and a partial breach 
by the tmyer oaoa not neoesaarily entitle the seller to repudiate (Sale of 
Goods Act, 1893 (66 6b 57 Vid o. 71], s. 31 (2); Bastim Oouniist Bail, Co, 

V. Phdipion (1865), 16 0. B. 8); see p. 820, pod. It la otherwise where 
tbe price is not apportioned, lor in such a ease the eonsideratioa for 
delivery is indivisible, end a partial breach is a total breach, and the seller 
may repudiate (Okaalvr v. Lmo (1839), 5 U,kVf. 698, Ex. Oh.; Kingdom 
v.Coa(1848}.5C. B. 622). 
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363. Where the goods at the time of the sal6(t) are in the 
posseeeion of a third personi there is no deliverr by the seller to 
the buyer imlees and until the third person acknowledgeB (a) to 
the buyer that he holds the goods on hu behalf (b); but this pro* 
vision does not affect the operation of the issue or transfer of any 
dooument of title (e) to goods (d). 

An acknowledgment by the ^ird person of the buyer's title to 
the goods must be given with the consent of both seller and 
bnyer (e). 

If the person in possession of the goods wrongfully refuses to 
acknowledge the ouyer's title, the buyer may repudiate the 
contract (/). 

The seller and the buyer must, each of them, so far as it 
depends on him, do all that is necessary to enable the buyer to 


(i) a coatract for the sale of a waste product, deliverable wheu the 
selior has it to spare. 

(I) i.s., at the time wUcu the property passes. *'Sale" by the Salo of 
Goods Act, 1893 (66 it 57 Viet. e. 71), s. 68 (1), includes a bargain and Bal« 
and sale and delivery. The latter part of the dehnitioo is here, from the 
nature of the ease, excluded. 

(а) In technical laogu^, the third person must attorn to the buyer. 

An acknowledgment while the goods are nosscertained is ineffectual, 
except as sgauuit the third person by way of estoppel {Butk t. Devit 
(1814), 2 U. it $. 397 ; compare v. Sothom (1839), 9 Ad. & £l 

896 (goods ssoertained); ^aysmti ^ v. M*£4nUKk, [1907] S. C. 938). 

(б) Jariwa v. Bomo (1846), 16 M. A W. 119 (no attommeot to warrant); 
iTommond t. Awdsrioa (1803), i Bos. & P (K. a.) 69 (buyer weighs sU the 
goods and Ukes pm ); LadeingUm ▼. AtWfon (1844), 7 Man. it G. 360 
(delivery order: third pewu not seller’s agent); Smiik ▼. Okoncs (1819), 
8 B. dc Aid. 763 (conmtional attornment by bailee: condition not per* 
formed by seller); Wood r. TosooU (1844), 6 Q. B. 234 (ettomment and 
part delivoy ); Buddlo v. Greva (1867), 27 L. J. (bx.) 33 (refusal to attorn 
tu deUve^ order); Poattow <8 60 % ▼. An^lo^Amoriean OU Co. (1911), 87 
T. L. R. 216, C, A.: see also 8 aUer j, WooUamo (1841), 8 Man. dc 0. 660, 
where the third person attorned before the sale, and i^terwards withdrew 
his consent. 

(c) As defined in the Factors Aot. 1889 (52 it 63 Viet. c. 45), s. 1 (4); 
see Sale of Goods Aot, 1893 (56 it 67 Viet. c. 71). a. 62 (1), and pp. 119. 
185, 193, onto, p. 825, potf, where the effect of various doouments is 
stated. The question under the Sale of Goods Aot, 1803 (66 it 67 Viet, 
c. 71), I. 29 (3), being one between seller and buyer, a bill of lading 
would seem to be the only dooument of title in point, that beizig the 
doeumcot whicli per $$ tewfeis possession. All o^er documents, snob 
as warrants, daUvery orders etc., require an attonxmont by bailee * 
M Farina v. Bomo, rwpre; Laekington v. Aikerton, swpra; Saddle v. 
Orton, eapTQ ; and Barman v. Andenon (1809), 8 CSamp. 243; BentaU V, 

(188^, 3 B. d( 0. 423 (delivery atdei); Haig v. Widlaoe (1681), 
8 Uud. U B. 671 (delivery order: roo^ in customs warehouse). 

(d) Sale of Goods Aot, 1893 (66 & 67 Viot. e. 71), a. 29 (S). 

(s) Gedti V. Bate (1866), 17 Q. B. 889 (no sassat by buw to condition of 
tnmsier); PoaSon d Son v. Anglo Ameriean Oa (Jo. (1911), 27 T. L. B. 
816, C. A. (no assent by seUtf). 

(/) Pameon v. Bokineon (1816), 6 U. & 8. 106, UO. 
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obtain.bbe third arson's acknowledgment of the bnyer'a titleS bot .1 
If the aoknowledment ia rightly withheld bj reason ol the Delifsry. 
buyer’s default in ^t behalf, ^er» having done all that was 
incambent on him, may treat the delivery as D]ade(h). 


Bub-Sect. 6. — E^pemm m (Jornmipn vf»(A D^ivery. 

363. Unleas otherwise a^ed, the expenses of and incidental to 
putting the goods into a deliverable state (») must be borne by the 
seller (k). 

964. Unless it is otherwise agreed, the expenses of and inci* 
dental to making delivery of the g<^s must he borne by the 
seller; the expenses of and incidental to receiving delivery, or 
incurred subsequently to delivery, must be borne by buyer (1). 

In particular, where goods are contracted for on the terms that 
they are to be dipped ** free on board,” the soUer must defray the 
expenses of and up to shipment(m); and, where the price is to 
include the freight and the insurance, or, as it is said, on 
or ''c.i 1,” terms, the seller, as between hirosel! and the buyer, is 
chargeable with the amount of the freight and the insurance 
charges, and the buyer, if he has paid either of those charges, 
may take credit therefor (n\ 


Of putting 
ffoodt into 
aelivenkbla 
state, 

Of making 
or taking 
ddiverj. 


(g) V. Vhaikci <1S19). 2 B. & Aid. 7&3 (aeUor'a default iu rcmoviiig 
iuilmimcct to delivery); jAmdon FoKnd«r$ AttoriaO^p Ltd and Palmer 
V. f^tarke Q> B. D. 576, C. A., per Lorss, L.J., at p. 5S4 (regia* 

tratioD ol abarea); Winks v. i/<ijeall (1S29). 9 B. & C. 372 (non‘payment 
by buyer of customs duties): BarUsti v. Uclmss (1853), I 0. L. H. 150$ 
(non-aurreudor by buyer of warrant); BnddU v. Green (1857), 27 L. J. 
(KX.) 33 (preeentatian of delivery order within reasonable time); Stray 
V. Ruesell (1660), 1 £. & E. 888, 816, £x. Oh. (transfer of shares). 

(A) BarUeU v. Soimes, supra. SimiUrly, if Ute acknowledgment is with* 
held by reason of the aelleri default, there ia no delivery (BmtiA v. CAones, 

‘T’i.- , into euob a state that the buyer would under the contract be 
bound to take delivery (Sale of Goods Act, 1893 (56 57 Viet. o. 71), 

a. 62 (4)}. 

(A) Ibid., a. 29 (5). There ia no previous Engliah autbonty for the rule 
here enaot^, but the clause ia probably declaratory of the common law 
(Sto^ on Sale, a 297 (a)). It should be noticed thst the clause does 
not dw with the expeiiM of delivery itself; see the text, infra. 

(l) JVeill V. IfAilworfA (1865), 18 C. B. (K. s.) 435; affirmed (1866), 

L. B. 1 0. F. 684, Ex. Chu (cotton ** to be taken from the quay "); Plauford 
V. Ifercer (1870), 22 L. T. 41 (goods sold '‘from the deck*’: harbour 
dues); Aems Wood Flooring Co. v. BvtAsrlowd lanes Oe. (1964), 9 Com. Caa. 
170 (** o.f.i. to buyer’s whaH *'); Be BAell Transport and Trying Co. and 
Consolidated Petretenm Co. (1064), 20 T. L. R. 517 (coat of making At the 
place of delivery); White v. WUliams, [1912} A. C. 814, P. C. (*'coet of 
stevedoring*’; construction of oontrset). See also the launch Civil Code, 
art. 1608 ; and the Gemon <hvil Code, a. 443. 

(m) Cinoaejee v. TAonpson (1845). 5 Moo. P. C. 0. 165.173: Es Cook, 
Bx parie Eosevear Chim Olig Oo. (1879), 11 Ch. D. 560, C. A., par 
Bacon, C.J.; Stock v. Inglw (1884), 12 Q. B. D. 564, C. A., per Bkbtt, 

M. B., at p. 573. 

(n) irshxfid v. Livingston (1873), L. R. 5 II. L. 395, par Blackbubm, J.. 
Ht p. 406: Waneke v. Wingren (1880), 58 L. J. (q. e.) 519 s Bonidsr 
HroGms S Co,, Ltd, v. PnMio IKorht Commusioner, JPubUo Works Com* 
missioner t. Ro%d^ Brothers <8 Oo., Ltd,, 11908] A. 0. 276, 290, P. C, 
Wharfage ohargea inourred after shipment ana the delivery by the aeller of 
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86$. Where the seller delivers to the buyer s quantity of goods 
lees than he coatracted to eell, the buyer may reject them (o), bat 
if the buyer accepts the goods so delivered he iDast( p) pay for them 
at the oontract ratd(q). 

Where the seller delivers to the buyer a quantity of goods larger 
than he contracted to sell, the buyer may (p) accept the goods 
included in the contract and reject the rest, or he may (p) 
reject the whole. If Uie buyer accepte the whole of the 

the shipping dooumeuta fall on the bnjsr {Aomo Wood Flooring Oo» v. 
Sutherland inneo Co. (1004), 0 Com. Can. 110, per Baooe, J.). 

(e) Becatue every contract for a qoaDtity ot goods is primd Jaaio an 
entire oontract for that quantity {Mortou Steel and Iron Co, v. Faylor, 
Beneon d Co. (1884), S App. Css. 434, per Lord Sslbornk, L.C., at p. 439 ; 
Baidey v. Parker (1823), 2 13. 4( C. 31: Bigg ▼. Wkiehing (1863b 14 C. B. 
195). CenverMly, the bnyer cannot call for a portion of the goods without 
being ready aad willing to accept aU {Kingdom v. Cox (1848), S C. B. 
622). Where the deficiency is so small se to be negligible the court 
applies the maxim de minimie non curat lex {Jackeon v. JtoUix Motor and 
Cycle Co., [1910] 2 K. B. 931, C. A.; Uariand and Wolff, Ltd. v. Bur$M 
d Co. (1901), 17 T. L. R. 338, per Biguav, J.). The Salo of Goods Act, 
1893 (66 de 67 Viot. o. 71), e. 30 (i), must also be read subject to 
iM., s. 31, under which the goods may be delirerable by iDstaliaonis; 
see p. 216. poll. 

(p) Subject to any usage of trade, special agreement, or course of 
dealing between the parties (Ssle of Goods Aot, 1893 (66 d& 67 Viot. o. 71), 
s. 30 (4)). Thus, by sgreomont, the quantity stated may be intended to be, 
not an absolute, but a maximum quantity, so that the buyer may bo 
bound to accept less than the stated quantity (GmLm v. Jackeon (1811), 
14 Bast, 498 ; Morgan t. Gath (1865), 3 if. dt C. 748 (any unmerchantable 
goods to be rejected); Beekh v. Page (1869), 6 U. B. (n. s), 7C^ 
(so many bales ^*or any less number that may arrive”); ArMhnot 
T. Streckeieen (1866). 35 L. J. (c. P.) 305 (164 bales, it previous oontract 
tor 123 satisfied); ▼. IlutUy (1860), 2 L. T. 500 (order for sui^ 

? uatitUy up to ^ as are equal to aampb): A.-O. ▼. Stewarde d Co., Ltd. 
1901), 18 T. L. R. 131, H. L. (so xi»aQy tons, or such less quantity as may 
be req^uired). Again, by usage of trade, a delivery order for ” about ” the 
quantity of goods sold bom a warehouse may be good (Jfoors v. Campbell 
(1864), lOBzch. 323). As todelivery by instalments, see pp. 215 dlieq.,post. 

(q) Sale of Goods Aot, 1893 (56 bt 57 Viot. e. 71). s. 30 (1); Bragg v. 
Cole (1821), 6 Moore ( 0 . ?.), 114>(buTer to take coods: takes and retains 
part); Skipion v. Caeeon (1826), 5 fi. 4s C. 378 (Bcceptanoe of iMs quan> 
dM ; ilKMrdsoii V. Dunn (1841), 3 Q. B. 218 (same: buyer's sileooa and 
delay); Oorrieeen v. Perria (1867). 2 C. B. (K. s.) 681 (bales: paokagee too 
smaU); Morgan v. ^^(1865), 3 H. 5s C. 748 (acceptsooe); Reuter v. Sola 
(1879), 4 C. P. D. 289, C. A. (rejection); Lieter and Bigge v. Barry d Co. 
(1866), 3 T. L. B. 99 (weight of tea: usage excluding the Sale of Goods 
Aot. 1893 (66 4s 67 Viet. o. 71), s. 30 (1)); Harland and Wolff, Ltd. v. 
Bureiall d Co. (1901), 84 L. T. 324 (470 out of 500 loads of timber). The 
buyer is liable, not for d>e price ea such, but for the value of ^e goods 
(Baipiofv T. Caeeon, eupre, at P. 383), and the contract rate is the best 
evidence of this. As to the usbility of the principal to accept a 1^ 
quantity where the seller u his went, see Ireland r. LMnget^ (1870), 
L. B. 6 Q. B. 616, Ex. Oh.; (1872) L. B. 6 U. L. 396 ; t/okasfoa V. Kerehaie 
(1867), L. B. 2 Exeh. 82. The option given being to aooopt ill the 
oslivery, or to njeot it, the bnyer oanoot claim to aooept part only 
(Champion v. BAoH(1807), 1 Camp. 58; Aitken, OatnpM d Co., Ltd. r. 
BeuUen and Gatenhy, [1908] 8. C. 490 (a esse under the Sale of Go^ Act. 
1898 (66 5c 67 Tiot e. 71). s. II (2) ). But he may do so with the consent 
of the seller, in which ease a aew implied oontraot arises under (bid., s. 3. 
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goods BO delivered he mQdt(r) pa; for them at the contract Mt. s. 
rate (•). DeUray. 

Wnere the seUer delivers to the bajer the goods he contracted to 
sell mixed (0 with goods of a different description (u) not included ' 
in the contract, the buyer ma 7 (r) accept the goods which we in 
accordance with the contract and reject the rest, or be may (r) 
reject the whole (a). 

366. The quantity of goods contracted for is determined by the Particaitr 
construction of the contract(6). 

Such quantity (c) may be specified by reference to partionlar 


(r) Sm note (p), p. 212, anU. 

($) Sale of Goods Act, 1893 (56 4; 57 Viet. c. 71), s. 30 (2); IH»m t. 
FUUK^r (1837), 3 M. 4 W. 145 ; Uiui ▼. JfOli (1846), 15 M. 4 W. 85 (new 
ooutraot for part); Cuniiff^ ▼. Earru^n (1851), 6 Esoh. 903 (roioetion); 

v..ffreiOnufi(i865), 19 C. B. (v. a.) 351 (addition of unmeroo an table 
goods): XoffM* d tj9. y. Barf, Lid., Frai^pdo d Co. r. lA>ma$ d Co. 
(1901), 17 T. L. R. 437 ; (1902) 18 T. L. R. 461. 0. A. (latitude in quantity 
allowed, and exceeded); Cro4$ r. B^in (1031), 2 B. 4 Ad. 108 (same: 

about 300 quarters, more or leas 'fhe maxim do miniiHiJ non curai 
Ux appliee to excess deUve^ Andtnon d Vo. ▼. Woil BroiMon d 

Co., (19121 1 B. 574). *1110 option beiog to accept the quantity con* 
traoted for, with a rejection of the excess, or to reject the whole deurery, 
the buyer cannot claim to accept only part of the contract quantity, 
or of the excess; but be can, under a new contract, accept the whole 
delivery, or part of it. 

(f) The fact that the buyer has a right of seleetioo shows that " mixed 
Is not c'>nened to esaes of inseparable admixture. It U aUo conceived that 
the addition of article# which may be regarded as put in as dunnage for 
secure packing is noiamix^re(f4ee|r ▼. Gr«ea(18d6), 1 £.4£. 969, Ex.Cb., 
per WiLL£8, J., at p. 974). 

(tt) Inferiori^ in quality may not be a difference in description. Thus 
the inclusion in the delivery, to make up the contract quantity, of goods of 
the same kind, but of inferior quality, is not a mixture under the Sale of 
Goode Act, 1893 (56 4 57 Viol. o. 71),s. 30 (3), and the buyer has no right 
of selection, though he may lejcot the whole delivery (Amen, CampheQ d 
Co., Zftd V. Bottlm and Oaienby, [1908] S. C. 490). 

(a) Sale of Goods Act. 1893 (66 4 67 Viet. o. 71), e. 30 (3); Bsry v. 
Green, oupra (crockery) ; Shannon v. BaHew (1864), 15 I. C. L. R. 478 
(boo^ and stationery); ▼. BradfiM Union (1866). L. E. 1 Q. B. 

620 (coal of different kinds); im^wriof OffomAn Bank v. Cowan (1874), 
31 L. T. 336, Ex. Ob. (one bill ot lading for contract and other goods; 
agreement to waive irregularity); Taring v. O'Biordan (1878), 2 L. R. Ir. 
il, C. A. (olothing of wrong sise); Jook^n v. Boiax HxAor and CycU Co., 

11010] 2 k. B. 937, 0. A., per Tsawell, L.J., at p. 948 (motor noma of 
wrong pattern). If the buyer, even inadvertently, oonsumes part of the 
mixed go<^, he must pay the value of the part oonsumed {.VtcAcUow v. 
BfadfM Union, onpra). The option here is the same aa nnder the Sale of 
Goods Act, 1893 (66 4 67 Viet o. 71), s. 30 (2), and, as under that elauae, 
the buyer may accept under a new implied contact, the whole of the 
delivory; see note (i), supra. It is doubtful whether the buyer baa a 
right ox selootion under the Sale ef Goods Act 1893 (66 4 57 Viet. e. 71), 
s. 80(3), where goods of adifferent dcecription go to m^e up the contract 
quantity, which is not exceeded. Where goods of thf same description, 
but of inferior qualify, are added to the oontract quantity, the ease seems 
to fall under tM., s. 30 (8); see the text, supra. 

Ih) As to construction gensralJy, see Wtles (^imucT, VoJ. Vll.. pp. 609 
H 000 . i Dbids ano Otbee Iksteuuemts, Vol. X., pp. 483 sf sag. 

(o) The following rules are based upon the judmeot of the Supremo 
Coon of the UniM States in Brawlsy v* f7ii8M sMoo (187T)» 96 unitsd 
States Beporti [6 Otto], 168, 
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oiroumBtancee or a par&ular standard (d). If» in sncb a case, a 
specified quantity is also meutioned^ with addition of qualifying 
words, such aa**about,’* '‘more or leas/' or similar words, such 
quantity primd facie repreeenta only an antioipativa estimate of 
quantity, and is not a term of the contract (/); but such an estimate 
may specify a minimum quantity ($). 

In other cases, the quantity of gms mentioned in the contract 
is material {h\ lubiect, where qualifying words are used, to a reason¬ 
able latitndo with re^rd to quantity («), or where, by the terms of 
the contract, usage of trade, or otherwise, the qualifying words 
mean a definite latitude, to that latitude (j). 


(d) Ab, e.Q., so entire lot deposited in a pertioulsr warahouM, all the 
goods manufactured by the seller, or that may be thipped by the seller, 
or required by the buyer, etc. i see 2'<ii»erad, Arrol Co. v. 6Ucl Co. 0 / 
SecUand (1800). IS App. Cae. 125 (buyer's requirementsh Weed t. Copper 
Minert* Co. (1864), 14 C. B. 436 (supply (or particular manufacture); 
EatUm CoaaUss l^g. Co. ▼. Philtpsoft (1865), 16 C. B. 2 (buyer’s require- 
menu). It is a matter of construotion whether required means 

requested ** or want^ " (IThiishou## v. Liverpecl Afew Oat^LigM omi 
Ceke Oe. (1S4S), 5 C. B. 708 (requirements not confined to oxUtiog 
works); compare Ven Mehren ^ Co. t. Edinburgh Eoperie and Sail Cloth 
Co., Ltd, (1002), 4 P. (Ct. of Sets.) 232 (roqniremenU so ooDfinod); see 
also the cases cited In note if), infra. If the buyer readers the ascertain* 
meut by the staudard imposeible, the seller is discharged; see PriHgl9 
T. Taylor (1800). 2 Tauut. 160. 

(e) But the contract may show that the quantity mentioned is material 
(Bourwe ▼. Seymour (1865), 16 C. B. 337 {'* 600 tons, understood to bo the 
fall and complete cargo of the J. P.'*)). 

(/) Hayward v. SeowfoU (1600), 2 Camp. 66 (all hemp shipped on seller's 
account, not exceeding 300 tous); QwiUim v. DanieU (1836), 2 Cr. M. & R. 
61 (all naphtha made byseller*'say from 1,000 to 1.200 gallons a month*’); 
Beofsy r. Stuart (1862), 7 K. 6e N. 763 (** whole of chlorine still-waste as it 
eomee ^m the stills *'): JfeC'oisiiel v. ifurphy (1873), L. R. 6 P. 0. 203 
(all the spars manufactured by seUer, aTersgiDg 16 laches, ** say about ” 
etc.); Borrowmaa ▼. Broyfoa (1876), 2 Ex. X). 16, 0. A. (’* ca^o of from 
2,500 to 3,000 barrels **: goreming word ** cargo **); Levi and Browse 
Island CtMfio Co. ▼. Berh dt Co. (1866), 2 T. L. R. 898, C. A. (** cargo 
expected to airire per A., about 460 tone **: gOTeming word ** cargo **); 
JHoXay <2 Co. ▼. Perry d Co. (1861), 44 L. T. 162 (specific heap of iron 

understood to be about 160 tons ") ; Taaorsd, Arm <9 Co. t. BfosI Co. 
of Btedand, eupra (** whole steel requi^ for Forth Bridge, the estimated 
quaotitj 30,000 tons more nr leee”); compare A.-C. v. Stewards <9 Co., 
lAd. (1901), 18 T. Ii. B. 131, H. L.; Botk t. Intemaiional 
Co. (1901), 7 Com. Cas. 20 (buyer’s requirements, "eetimatod at 600 to 
760 tODS ”). 

(y) teeming r. BnaHE (1861), 16 Q. B. 276 (all combing skin pulled by 
set&, *‘say not lees than 100 packs ’*). As to a maximum quantity, sec 
note (p), p. 212 , ante. 

(i) 'Bala of Goods Aot, 1893 (66 & 57 Vict.o.71)» s. 30; see p. 212, anU. 

(i) Beuier t. Bala (1879), 4 C. P. D. 230, C. A., per Thesiger, L. j., 
et p. 244; BraioUtf r. Cnited BUUce (1677), 06 United States Oporto [0 
Otto], 168 ; ifoor# ▼. CofaptrU (1864), 10 Exeb. 323 (sale of goods in ware- 
hnuse; tr^e usage to nvo deliTery order for **about** the quantity 
meutioned); Cross v. (1831), 2 B- 62 Ad. 106 (**about 300 quarters, 
more or less **: latitude cioeedsd). It is submitted that what is a 
teasouoble latitude is a question of fact. 

(f) BoeidU Anonpne VlnduokieBe Rueao^BetM v. Behole/fsid (1902), 7 
Com. Cas. 114, C. A. (" about ** « 6 per cent.); Lomae dt Co, ?. Barff, lid., 
P w ap pp ido (t Co. T, XoflMS d Co. (1901), 17 T. L. B. 437; rer^^ on 
another point (1902), 18 T. L. B. 461, C. A, 
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867. A oontraot for tixe sale of a cargo ** ia pfvnd f^eU a eon* 
tract for the sale of the entire lading of the veeeet on the particnlar 
voyage (k), A contract may be one for the sale of a cargo» whether 
or not the word ** cargo ** ia znentioned in the contract (0* 

368. The parties may by agreement mutually take the risk of 
the quantity of the goods l^ing on delivery more or less than the 
specified quantity on which the price waa calculated (m). 

SuB-Bser. Delivtria, 

(i.) In QeneroL 

869. Unless otherwise agreed (n)» the buyer of goods is neither 
bound to accept delivery thereof by instalments (oX nOr entitled 
to demand the delivery of an instalment (pX 

An agreement to accept delivery by instalments may, in the absence 
of an express agreement (qX he inferred from the conduct of the 
parties and the circumstances of the case(f); aud iu particular 

(k) BoTfQwrMn v. Drayton (1876), 2 £z. D. 18, *C A. (** cargo of from 
2,600 to 3,000 barxehoon*acoeptaiicA^: Krtngar v. Blanrh {1670), 
L. R. 6 Exob. 170 (**BiDaU cargo, in all about 60 ouMc fathoms'*: 83 
fatboms loaded); Sargtnt v. Med (1740), 3 Stra. 1338 (canm: whole 
loading); cumpon*. alw) Levi and Brovee ivJand Onano Oo. ▼. Berk d Co, 
(1886), 2 T. L. R. 808, C. A.; Covae V. Bingham (1863), 2 £. & B. 836. 
It was said in Cotonial IfMifrance Co. of Nem Zealand y. Adehide Marine 
Imuranoe Oo. (1886), 13 App. Css. 138, P. C., that '* cargo was a word 
suicept ibie of different meanings. But the question in that eaae was wbethar 
the property or risk passed iu a porlion of the lading while being shipped, 
it was not donbted that the buyer miglit ultimately have rejected pah of 
a cargo. As to the passing of the property in a cargo, see p. 173, ante. 

(l) Ireland v. Livingoton (1870), L. B. 6 Q. B. 616. Kx. Ch. 

(A) Covae T. BiavkoA, cargo, about 1,300 qnarten. quantity to 

be taken from the btU of laoiiig "). 

(a) For forms relating to delivery by instalments, see Encyclopedia of 
Forms and Piecedents, Vol. Xt., pp. 687. 680, 608, 690. 

(e) Sale of Goods Act. 1893 (66 it 57 Viet. c. 71), s. 31 (1). By 
<6ta., s. 30 (1), the buyer is not bound to accept, in performance of 
Uie seller's coutreot, lees than the full quantity. By ibid., s. 31 (1), he 
is entitled to receive the goods in one delivery; see Beuter v. Sola (1879), 
4 C. P. D. 336, C. A. (Duver not bound to accept 20 tons of pepper 
out of 2^ ( Boneh v. JfuUsr (1881), 7 Q. B. D. 93, C. A., per Brak> 
WELL, L.J., at p. 99 (coat out of suit of clothes ordered); compare Broadf 
V. Lawrence (1876), 1 Q. B. D. 344, 0. A. (shipment by steamer or 
steamers ": buyer bound to accept instalment), as expired in Bruter 
V. Sofa, eupra ; Liedemann v. Cray (1867), 3 Jur, (K. a.) 319, £x. Ch. (no 
objection by buyer on tender of an instalment). 

(p) Kingdom v. Oox (1848), 6 C. B. 522; BenUr v. Sola, supra, per 
THKStOER, L.J., at p. 347 ; Honck v. MnUer, supra, per Bnsiiwsix, L.J., 
at p. 99. The condoot of the buyer shows that ue is not ready and willing 
to perform all bis oontraet. The Sale of (joods Act, 1893 (50 6c 67 Tiot. 
c. 71), a. 31, docs not in terms apply to eases in which the amount of the 
instalments is or is not epecufied, but the same principle applies. Thus, if 
the goods are deliverable as required,*' and the buyer fails to require 
an instalment, the seller may or may not be entitled under ibid., s. 31 (2) 
(see p. 220. poi0> ^ repudiate the oontraot, aeoording as the buyer's breach 
is or is not a vital one (A'osfm Couniiee RaiL Oo. v, PJbflipooa (1855), 16 
C. B. 2). 

fo) V. Lawrence, supra ,* Jaekeon v. Bokus Motor and Oyole Oo.| 

[I9l0] 8 K. B. 937, C. A. ^oSda as required "). 

(r) OolonUU Inenranee Co, of Bow Zealand v, Adelaide Mtieime Inenmnea 
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bom the deliverj of part of the gooda as an mstalment, tai 
acceptance thereof by the bnyer withoot objection that complete 
delivery was not made (s). 

(iL) Fariimlaf Aytei. 

370. Where qualifying words, such as about/’ ** more or lees/’ 
and similar words, are nm in a contract for a quantity of goods 
deliverable by stated instalments, it depends upon the construction 
of the contract whether the qualifying words apply to the whole 
quantity of goods, or to the amount of the instalments (t). 

371« Where the goods are deliverable by instalment, and the 
price of each instalment is not separately payable, although the 
price may be calculated with reference to separate portions of the 
goods, the buyer may reject any instalment delivered if the full 
quantity of the goods be not m^e up (a), but he must pay at the 
contract rate for such of the goods as he has dealt with as owner, 
or otherwise accepted (6). If he retains the goods delivered beyond 
the time appointed tor complete delivery, or otherwise beyond a 
reaaonable time for complete delivery, be roust pay for them at the 
contract rate (c). 

373. For the purpose of delivery or acceptance each instalment 
is deemed to be the subject of a separate contract. Accordingly, the 
seller is bound to deliver, and the buyer to accept, each inst^ment 
duly demanded or tendered in the course of performance of the 
contract (d). 

Ce. (1886), IS App. Cm. 1S8, 138, P. C.; iftfSoliea v. Br<idfield 
(1866), L, R. 1 Q. B. 620 (fupply of coals to workhouse); TorUna ▼. 
(ySiordan (1878), 2 L. B. Ir. 82, C. A, par B.UL, L.C., at p. 86, and 
Moaais, C.J., at p. 89 (contract forexisUiiK aad future goods); TkonUon 
T. tStmpfOu (1816), 6 Taoot. 666(60 tons to OS shippod. and ^p's Dams to 
be deoCared). 

(t) Torltfi^ ▼. O'Riordan, awpra, par Bau., L.C., at p. 86; Champion 
T. 8Aort (1807), 1 Camp. 63 ; Browy. Cote (1821). 6 Moore (c. ?.), lli. 

(t) 3oci4U Anonvmo Snooo-Betge r. SekoUfioid (1902), 7 

Com. Ces. 114, C. A. (held that the quahlyiag words applied onlj to the 
full quantity). 

(a) OzondaU t. WethomU (1829), 9 B. te C. 886, per Panu, B.; 
approved in Colonial Znouranoe Co. of Now Zooland v. Aetelafda Marino Intur- 
anco Co, (1886), 12 App. Cas. 128, 138, P. C. Where the price is payable 
only after full delivery, or where no time of payment is epocifled, which 
amounts to the same thing, a full delivery by the seUer is a condition 

f recedeot to the payment ol any part of the pnee (Sale of Oooda Act, 1893 
66 A 67 Viet. e. 71), s. 30 (1); see p. 212, onio; and see the general 
principle stated in Chanior v. Loooo (1839), 6 M. A W. 698, Ex. Ch.). The 
mere receipt by the buyer of an instsJment is not a final acceptance 
of it (Haraman r, Bollhonoe (1842), 9 M. 6c W. 6M, por ALDSnsON, B., at 

p. 800 ). 

(8) Nioholoom ▼. Brad/UU Union, onpra, at p. 626; see alio Clarko r. 
W4$trop4 (1866), 18 C. B. 966. 

(«) Qxondatoy. WtUwrofl, oupra; oompare Waddingtonr. Olivor (1806)> 
2 Bos. te P. (V. a.) 61 (no retainer by buyer). 

(d) Jaokoon v. Boiaos Motor and CfJ$ Co., [1910] 2 K. B. 937, 0. A.» 
following TarUno v. O'Riordan, oupra; Brandi v, Lawronoe (167y» 
1 Q. B. D. 344, t. A., M expiaioed b fieuter v. Sola (1879), 4 C. P. D. 
239, C. A.; BraiUwotte v. Foroigm Eardwood Co., [1906] 2 K. B, 643i 
0. A. Thus the feet of en aeo^tanoe of previous uutatoente does not 
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878. Notwithstonding the iDslalmente ot the goods are to sbot. t 
be separate]; paid !or(s)« or that some of the instalmeDta have Defireif. 
been delivered, the bajer ma;, on the seller’s default in the ~ 
delivery of any instalment, and on returning any instalments pre* b »7 raSSf 
vionsly reoeivM (/), repudiate the contract ab initio, and recover ed&tnct 
any part of the price paid(^), where the seller's breach constitutes 
a total failure of the consideration, as where the instalments ot 
the ^ds are portions of a quantity which in its nature is an 
indinsible whole (h), or a full delivery whereof is otherwise of the 
essence of the oontraot(»). 

374. Where the amount of the instalments is not specified in Avoimtof 
the contract, it is a question dependent upon its construction iDtuiBenti. 
whether the instalments must be distributed rateably over the period 
appointed for the delivery ot the whole quantity of the goods (Ar). 

if rateable instalments an not contemplated by the contract, the 
amount of any instalment tendered or demanded must be reasonable, 
having regard to ^e time and circumstances of such tender or 
demand (Ai), and in particular to the amount of the goods contracted 
lor, and the period specified for complete de)ivei 7 ( 0 . 

876. Where the seller has the option of delivering the goods, goner's sise* 
either as a whole or by instalments, and elects to deliver them as uoa of dagio 
a whole, and the goods are rejected by the buyer as not being in or 
accordance w*ith the contract, the seller's election is revocable, and 
he may subsequently, in the absence of a mutual intention to 
abandon the cooiract, in due time tender other goods, or an 
instalment thereof(wi)* ___ 


preclude the reiecUoD of subeequsnt ouee (Jeek^on r. Botaa Motor and Cifolo 
Co., [1010] 2 K. B. 037, C. A.): and the fact that subeequent inatalmenta 
are not delivered docs not excuse the buyer for not havjojr aocopted 
previous ones (i^madf v. Lcvrsacs (1S76), 1 Q. B. D. 344, C. A.); but the 
buyer need not accept any Instalmout where it is apparent at the time of 
tender that the sub^ocut instalments would not he delivered (thid., as 
explained in Seuicr ▼. Soia (1870), 4 C. P. D. 239, C. A.). 

U) Fouoiard v. Spioro (1878), 1 Q. B. D. 410. shows that the division of 
payment does not prevent a tmeimon ob initio where the partial broach 
ffoes to the root of the contract. _ _ . 

(f) Ou gODOr^ prinomlee of law (Hmif v. 8iik (1804), 5 East, 442 ; Ciorko 

r.Dickoon (1808), B. B. & E. 148). 

(o) The esses mentioned in the text, sepni, are probably coverod by 
the language of the Sale of Goo^ Act, 1893 (56 & 57 Viot. c. 71), s. 31 (2) 
('*treat the whole contract as repudiated'*), these words btvag wide 
eoouah to apply to a rescisnon ab iniiio. . 

ik) As, a book to be published in parts, or a machine deliverable m 
parts, or a suit of olothss; as to the last, see Honeh v. MnlUr (1881), 
7 Q. B. D. 22, C. A., por "Bsomwelu L-d-. 8t p. 99. 

M) iliere is no decided authority on this point, but it follows from piin- 
oipie : see ifersey Steel ond Irow Co. v. Sapufr, Boneon Jt Co. (1^4), 0 App. 
Cae. 434, per Lord Blacksvbw, at p. 444. Notwithstanding the dinsioo 
of the price, delivery of all the goods would in some cases be tbo oontiderv 
tion for tiie buyer's promise to accept any of them; see the pnnmple 
sUted in Okantor v. teen (1839). 6 M. 4 W. 628, Ex. C^. 

(k) Calaminia v. Dowtau Iron Co. (1878), 47 L. (q. b.) 575. where the 
oiroumstanosa indioative of an intention that the instalmeats should not be 

^*(^0«id2i5tMi t. Poleofege (1387), L, R, 2 Exoh. 198. per Mabtw, B„ 

(nt) It 1# submitted that this follows irom Borrofotean v, Fno (1878), 4 
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876. *WhBr6 goods are deliversble by average** or about 
equal ** instalmente with refereoce to epeeified tunes of delivery, 
or on similar terms, it is a question of fact whether, at any 
particular time, the contract quantities have, in a reasonable 
commercial sense, been delivered; or whether at such time there 
is any excess or deficiency, so as to conetitote a breach of 
contract (n)« 

It is submitted that if there is an exceee which has been 
accepted, such excess will be taken into account in the calculation 
of the quantities in connexion with subsequent deliveries. 

877. The contract, so far as it applies to any particular inatah 
meat of the goods, is discharged where default has been made in 
the delivery or acceptance of the instalment (o); or an event has 
happened which, by the terms of the contract, excuses delivery (p). 
Accordingly the eeller cannot afterwards claim to deliver the 
instalment, nor can the buyer demand it. 

The fact that the parties have silently omitted to enforce and to 
require the delivery of any instalment of the goods, or have by 
mutual consent forborne its delivery at the contract time, is relevant, 
but not eonelusive, to show a mutual agreement to rescind the con¬ 
tract, BO far as it applies to the Inatalment undelivered (a). 

Q. B. D. 500, C. A.; EtuUr ▼. 8aU (1879), 4 C. P. D. 239, C. A.; see 
iJeo A$hm ^0 & gea v. Coz (0. 8.) <9 Oo., [18991 I Q* 436. 440. In 
RMtC«rv. Bala, $upra, the tender of tho 20 tons as sn instalment, after the 
rejection of the 25 tone, would, it seems, kaye been good if the tender had 
hiaa in time: see, especially, Bmler ▼. 8aia, evpro, at pp. 245, 248; 
note (d). p. 816, ante. 

(ft) BammaiMm v. 8mith (1874), 31 L. T. 540; }fod$Hand9che Cac^^o^ 
fabrik v. CMUn {David), Ltd. (1898), 14 T. L. R. 322. In Irtlcmd <9 
Bon T. Morryion Coal Oa. (1894), 21 B. (Ct. of Sees.) 980, the ton» 
" average or about equal monthly quantitiea " seems to have been treated 
as meaning in lubetanee " about equal monthly quantities,” os the buyer 
was held to be bound to buy In against the seller every month. 

(o) gtfftpnm V. Crtp|nft(1872), 42 L. J. (q. b.) 88, per BLACXBirtN, J., at 

р. 33; BdrfttftgAafli v. Smith, mpra, por BiuiiwxLL, B., at p. 543; De 
OUage V. ITmI Cumborinnd Iron and Stool Co, (1879), 4 Q. B. 1>. 472, 475; 
yedorlandocho Ca(saofdbrik v. Ohalion (Detftd), jAd., oupra, per BiCH.vu, J., 
at p. 323. A JorUori, where each delivery is to be doomed a separate 
contract (ffima v. Pumphortdon Oil Vo, (1893), 20 B. (Cc. of Sees). 532, 
per the Lord PaBSiDBifT, at p. 535). The liability in damages of the party 
m default of course remains, as also the right of the other parW to 
repudiate the contract, under the Sale of Goods Act. 1893 (66 & 57 Viet. 

с. 71). s. 31 (8). if tiie breach was a vital one. Tgert v. and 

ForryhiU Iron Co. (1875); L. K. 10 £xob. 195, Ex. Ch., is not inconsistent 
with the proposition statM in the text: in that case the plaintiff was not in 
default. 

(p) JM OUaga v. Wut Cnmlmiand Iron amd Stoei Co., owpra (”dangen or 
aaoidants of the miiiea **); 8toph&i%o, Ma%9»an & (Jo. v. (Jrooi Wooiom 
Cotliory Co. (1899), 16 T. L. R. 438 (strike); Belgaard v. Orem, Sidland <9 
Co. (1908), Times, 26tb November (”bindranoea interfering with pro¬ 
duction ”). If the seller has the option of omitdiig delivery, wholly or 
partially, he may do so wholly, although he is able to make a partial 
delivery (ibid.). Do Oloaga v. wool Cuonhorland Iron and Steel Co., oupra, 
•hows the distinction between a prevision which exonsos, and one wnioh 
merely ^titles the seller to poetpone, delivery. 

(a) Ses and compare v. rKmpAerifoft Oil Co., iftr^ * Tvsri T. 

BoomaU and ForrytiU Iron Vo., ovpra. 
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378* Whan tho Oalifer; of an inatalToent of the goods is poet- 
poued aobeeqaently to the contract, and no period of poetponement DeUyetr* 
la fixed by the partiea, the instalment must be delivered within a po«tpM«aent 
reasonable time (b), of 

When postponement in made under a power in the oontract i&euiment*. 
exercisable during the existence of a specified state of afhirs, the 
reasonable time runs from the state of affaire coming to an end (c). 

Whore it is made on the request of one party assented to by the 
other, the time runs from the last request for postponement (i). 

Where postponement is made on the coming into existence of a 
specified state of affaire, and a reasonable time for the delivery and 
acceptance of the undelivered residue of the goods elapses 1)e(ore 
the state of affairs has come to an end, the contract is wholly 
tlisoharged as against both parties (i). 

Kn assent to a request for postponement is revocable, nnless it 
amounts to a new contract; accordingly, the party assenting may 
afterwards require the other party to deliver or accept the go^s on 
the terms of the contract (/). 

379. Payment of the price due for previous deliveriee* is not, in PsjDeQtnot 
the absence of an agreement to that effect (y), a condition precedent * 

to the liability of the seller to deliver subsequent instalments of the pne^^t. 
goods (ft). But, if the buyer becomes insolvent, such a condition is 
thereupon implied by law (i). 

(t) Tym V. and V^rrykiU Ir&n Co. (1S7S). L. R. 10 Kich. IOC. 

Bx. Ch. (request): Do OUaga v. lr«i< Cumhorland /roA and Stool Co. (ISIO), 

4 Q. B. i>. 47X {event provided for); King r. Parker (187d), 34 L. T. S87 
(same: strike): flickman v. Tlagnoo (1876), L. R. 10 C. P. 008 (request). 

A conUnued postponement U, however, some evideoceof amutusi intentiou 
to rescind; see note (o), p. 218, aule; ss to the foots to bo considered in 
determining a reasonable time, see Do OUaga v. Woot Cnmborland Iron 
and Stool Co., onpra. 

(c) Do OUaga v. Wort Onmhorland Iran and SCsvl Co., oapra. 

(d) Biokman v. Hayneo, supra. It wss decided in PUoino v. Downing 
(1876), I C. P. D. 230, that the request must, if the original contract be 
velM on, be made during the oontract period by the po^ to be charged 
only: but compare Tgoro v. RooodaU ana ForryklU Iron Oo. (187S), L. K. S 
Exch. 30&,psr Martik,B., at p. 316; and see 6. C. (1676), L, B. lOExch. 

196, Ex. Ch., por Bxackbubn, J., at p. 197. 

(o) Do OUaga r. Wui Cwnherlandiron and StodCo., oupra; King v. 

Parker, twpra; Ooipol v. 5mtf*(l672), L. R. 7 Q. B. 404 (chorterparty). 

To e^orce the oontroot after excessive deisy might have the effect oi > 
making it appiic^Ie to circumstanoee which the portise did not con tern* 
plate (ifocksou v. Union Xarimo Inonranoo Co. (1673), L. R. 8 C. P. 

The parties must therefore be presuiued to have intended from the first 
that on unreasonable delay ahoud discharge them {Bekn v. Bumoa (1868), 

3 B. & 8. 761, Ex. Ch., at p. 768). 

if) OgU T. VanoiEati) (1667), L. B. 2 Q. B. 276; affirmed (1868), L. R< 

3 Q. B. 272, Ex. Ch.; Miohnan v. Bagnoo, fopro. 

(e) Bhhw Voio Stool, Iron and Cool Co. V. Blaina Iron and TinplaU Co. 

(1901), 6 Com. Cos. 33. C. A. 

(A) Bo Edwardi, Ex parte Chalmero (1873), 6 Ch. App. 289, 293. psr 
Muzjsr, L.J. ? Keroey Steel and Iron Oo. v. aagUr, Beneon d Co, (1884), 

9 App. Css. 434; OUrke v. Bum (1866), 14 L. T. 439. But a positive 
refusal to pay lor lubsoqnent instalmeats would be s repudiatiou of the 
contruot bv the buyer under the Sale of Goods Act, 1803 (56 6& 67 Viot. 
c. 71), t. 31 (2) {WUkero v. Beonolde (1831), 2 B. de Ad. 882).^ 

(i) Be Edwarde, Ex parte Okalmero, eupra ; Be Pkantx Boeeemer Steel 
Co., Sx ports Oomjom flwuwtils Irou ve. (1876), 6 Ch. D. 108, C. A.j 
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(iiL) BepudittticikPariial Brtaeh, 

860. Where ihere ie a contract for the eale of goods to be 
delivered bj etated instalments, which are to be separateljr paid 
tor, and the seller makee defective (ib) deliveries in respect of one or 
more instalments, or the bayer neglects or refuses to take delivery 
of or pay for one or more instalments, it is a question in each case, 
depending on the terms of the contract (i) and the circa mstanoee 
of the case, whether the breach of contract is a repudiation (m) of 
the whole contract, or whether it is a severable breach (n) giving 
rise to a claim for compensation, bat not to a right in the other 
party to treat the whole contract (o) as repudiated (p). 


•ee note (n), p. 243, and note (S), p. 263, poti. Cash must be paid or 
tsadered (tfid. ,* ^ parte Sk^Han 10 Cb. D. 666,0. A.)< 

{k) It U notioeable that no proviaion appean to bo made for the case 
where the teller wholly omits to deliver an joetalment, hot the same 
principle applies. 

<i) Where the question whether a breach is a vital one depends upon the 
ooostniction of a contract in writing, it is ooe for the court (Emtrif {(Searg^ 
i>.) Oo. V. WtlU [1006]. A. C. 616. P. C.). 

(m) The breach may consist in an expreee refnsal to perfonn the contract 
acooiiiinf to its terms; or in an implied refnsal. to be inferred from the party's 
conduct (Jlerteff Steel and Iron Co. v. (18S3). 9 Q. B. D. 646,0. A., per 

JsesBL, M.R., at p. 667). " The test is wheth^ the conduct of one part; 

to the contract ii really inoonsistent with an intention to be bound any 
looser by the oontravt^* (ibui, per BowsK, L.J., at p. 670). A failure to 
perform a vital part of the contract neoeiaaHI; amounts to an in) plied 
repudiation {Mereeg Steel and Iron Co, t. Nagior, Beneon d Co. (1684), 
9 App. Cas. 434, per Lord BLACKSunx, at p. 443 i quoted in B^mneg 
Rail. Co. ▼. Brecon oad Merthyr Tydfil Rail. Co. (1900). 83 L. T. Ill, 
117, C. A.). A breach U vitd woert it renders the porformauco of tho reet 
of the contract aomething eubatautially different from what tho party 
not in fault contractod for (BsffiiH v. &v#(1876), 1 Q. B. i>. 163. 166; 
Memey Steel and Iron Co. v. Traylor, Beneon <6 Co., asjira, per Lord 
Blackbubn, at p. 443). 

(a) There is no ooceesary inference that a partial broach ia a aeverahlo 
breach {UiUar^e Karri ani Jarrah Co. (1903) ▼. \feddeh Tamer tk Oo. 
(1909). 100 L. T. 136, per cariaia), or that it ia a vital one (ComiMfl 
V. Ueneon, [1900] 3 Ch. i98, C. A., per Collins, L.J., at p. 304). 

(o) It is not clear whether tbeae words mean the whole contract a6 mifio. 
or only the unfulfilled part of the contract. The Sale of Goode Act, 1893 
(56 & 57 Viet. e. 71), a 31 (3), ia based upon aaeriea of cases in which the 
question was whether a ptfti^ breach by one party exonerated the other 
party from farther performance; bat the language of the provieion seems 
to be wide enough to cover caaea in which the partial breach by either 
party amounta to a total failure of the oousidcration moving from him. 

(p) Sale of Good# Act, 1893 (66 67 Viot. e. 71). a. 31 (3); Meney 

Steel and Iron Co. v. iVoylor, Beneon d Co., eupra. The Sale of Gooda 
Act, 1893 (66 dc 67 Viet. c. 71), s. 30 (1), lays down the general rule 
that dMivery by the aeller of the full quantity is primA facie a condition 
precedent to the buyer's duty to accept and pay lor any of them. Con¬ 
versely, as tho duties of the p^tiee are cofTelative (Sale of Goo^ Act, 1893 
(66 6c 67 Viet. c. 71), s. 38; see pp. 304,306, ante), the aeller ia prirndfade 
not bound to deliver any unless the buyer ia ready and willing to aceept and 
pay for all {Kir^gdomy. Con (1848), 6 C. B. 633). But this is to because the 
conaidentioo is entire on both lides, and a partia) breach ia a totel breach. 
Under the Sale of Goods Act, 1693 (66 A 67 Viot. o. 71), a. 31 (3), the con- 
•idsratlon has been divided; eon^uently a breach as renrda one or 
more ioiuLments of the gooda is not neeeseaiily the breach of a condition 
precedent to the liability of the other party to accept or deliver the 
remainder. In such a caae " each delivery ia realij like a d^vezy under 
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In particular, a breach in relation to one or more inetalments of 
such a kind, or committed in aaoh circnmstanoee, aa to lead to a 
reasonable inference that similar breaches will be committed in 
relation to subeeqaeot ioetalmenta, joetifiea the party not in fault 
in treating the contract ae repudiated bjr the party in fault, and he 
may himself repudiate the whole contract (q). The role may apply 
even where there is a provision in the contract that each instalment 
of the goods shall be deemed to be the subject of a separate 
contract (r). 


a separate contract, to be paid for separately, and in rmpeot of the non* 
deliveiy of which the parties may well be assumed to haTs contemplated 
a payment in damages rather.than a rescission of the whole contract" 
v.d'nia (1879), 4 C.P.D. 239, C.A.,MrTusaiOER, L.J.,atp. 246). The 

K therefore who commits a breach which is merely partial is allowed by 
) aver that ho is ready and willing to perloim the rest of the contract, 
subject to oompsnMting the other party for the partial breach. Illustra¬ 
tions of the pnnciple enacted in Im Sale of Goods Act. 1808 (58 Sc 57 
Viet c. 71), s. 31 (2). though not always within its tenus. are IViUcn v. 
Jl$yiu>ld4 (1831), 2 B. dt Ad. 882 (prioe payable on each delivery: buyer in¬ 
sists on credit) ; K^fUr. OodU (1895), 28 L. T. ( 0 .8.) 88 (buyer's rejection of 
first instalment based on mistake); Boon ▼. ]Unni$ (1859), 5 H. dc K. 19 
(lUpraent by sailer of defeedve quantity iu first month); Jonastohn v. 
xoitng (1863), 4 B. & S. 296 (shippiog inferior coal and detaining buyer's 
ship): Olark€ v. linm (1666), 14 L. T. 439 (paymeot for previous delivery 
not shown to he a condition); 8impioa t. Crippin (1872). L. K. 8 Q. B. 
14 (buyer takes quarter of first deUverr); FrMh ▼. Bnrr (1874), L. B. 9 
C. r. 208 (refusal to pay for first instalment explained ); Morgan y. Bain 
(1874), L. It. 10 C. P. 15 (notice of buyer'e insolvency, and no tender ol 
cash); Inftoon r. JVorfA Off cikI Camiie Co. (1874), 8 I. K. 0. h. 309 

(goods as ordered from time to time: seller declares he cannot deUver 
balance); BUfomor v. BormUin (1874), L. R. 9 C. P. 588 (notice of buyer’s 
insolvency and other facts); Coreoran v. Prooor (1873), 22 W. R. 222, 
(buyer’s claim to deduct value of short weight); Bhaaiz Boottmor 
iSfssI Co., Ex pari€ Camjo/ik UomatiU Iron Co. (1876), 4 Ch. D. 106, 
C. A. (oredit asked for, but no declaratiou of buyer's insolvency); 
Uonok V. 3f«U«r (1881), 7 Q. B. D. 92, 0, A. (buyer tuea no coal in nrtt 
month of three): Mtr$yg and Iron Co. v. /foylor, Bonson ^ Co. (1884), 
0 App. Cas. 434 (hesitation on erroneous grounds of law to pay); XHcJiiatoa 
T. fantlMio (1892), 8 T. L. R. 271, C. A. (non-aoceptanoe of full quantity 
of some instalments by reason of trade depression); Booth r. Bowron (1892), 
8T. L. R. 641 (" cash on delivery ": buyer takes credit); ifest v.i>u]fiii ^ Co. 
(1901), 0 Com. Cas. 165 (mm declaration of insolvency no repudiation); 
Bosimkhi Cooi Co., Lid. v. Dominion Iron and Stool Co., Ltd. sad Jfofionol 
Co., Ltd., [1909] Ju C. 293, P. 0. (notice to seller that future deliveries 
not according to contract would not be accepted). The three eases of Boaro 
V. Ronnie, oitpra; Simpoon v. CHppin, supra; Bonok ▼. MviUr, onpra, 
have given rise to much controveny. They prceent tins oommon feature, 
that iko breach of the contract was a breach at the outset. Perhaps 
SimpoonY. CHppin, supra, may be distinguished from ffoore v. Rsimsw, supra; 
Hofi^ V. Muller, supra, on the ground that, if the buyer had afterwards 
taken all the residue of the gc^s ooutracted for, his default in the first 
instalment would have amounted to no more than about 8 per cent, of the 
whole quantity, whereas in Boaro v. Raaast, oupra, it would have been 21 

E sr cent., and in Bonek v. UuBer, swpra, 33 per cent, " not a trifle." per 
MAXWELL, L.J., at p. 100. 

(q) MiUar*$ Karri and Jarrak Co. (1902) T. Woddol, Tumer c2 Co. (1909), 
100 Jj. T. 128 (buyer's right to reject both iostalments on breach as to first: 
recovery of money paid); Berk d Co., Xfd. v. Bay oad ITibifs (1897), 13 
T. L. B. 475 (good^i told " for shipment to France "V • npudiatiou 
by s^er on buyer's breach). 

(r) Berk d Co., Ltd. v. Bay aiwf WkUo, supra. 
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SuB^SlOT. B.—Mivtry to Cbm«»(i). 

881« Where in parsnance of a oontract of sale (() the seller is 
aothorised or requi^ to eend (a) the goods to the buyer, deliyeiy of 
the goods to a carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer, is prirrut/icie (b) deemed to be 
a delirery (e) of the goods to the buyer (d). 

383. The seller must duly follow any instruotions of the buyer as 
to the mode of transmisaion of the go^ consistont with the terms 
of the contract If he f^ls to do eo, the goods are at his risk during 
the transit («)• 

888. Unless otherwise authorised by the buyer, the seller must 
make such contract with the carrier on bohalf of the buyer as may 
be reasonable, haying regard to the nature of the goods and the 
other circnnistancee of the case. If the seller omits to do so, and the 
goode are lost or damaged in course of transit, the buyer may decline 
to treat the delivery to the carrier as a delivery to biuis^(/), or 
may hold the seller responsible in damages (y). 

(i) See. further, title Oajkbubs, Vol. XV., pp. d4 <t IS 9 . 

(I) Delivery of tbe goods to a oarrier lor traoimissioD to a person on sale 
or return, approvs) etc., is not a delivery to the oonsignee, there being, at 
tbe time of aelivery. do contract of sale (Swain v. Shepherd (IS3S), 1 Mood. 
6c E. 223 ; Joeohe v. flatAocA (ISSS), 2 T. L. R. 419 (time of return ruoi 
from actual receipt)). 

(a) Tbe s^er not being necessarily bound to send the goode (Sale of 
ihioie Act, 1803 (86 6c 67 Viot. 0 . 71). s. 80 (1)); see pp. 206, 207, anU. 

( 8 ) Tbe presumption is that the carrier is the buyor’s agent to take 
delivery (Vais v. Bayls (2776), 1 Cowp. 204 (indicated mode of couveyauoe); 
Dawes v. Pteh (1700), 8 Term Rep. 330; Daalop v. Lamhert (1630), 6 Cl. 
Fin. 600, 620; ITa^ v. BcUeer (1648), 2 Exch. 1 , ptr Parks, B., at p. 7), 
This presumpdoa applies even where tbe carrier wrongfully refuses to 

S ive the buyer actual possessioa 00 arrival (Dronmg v. iiendkam (1610), 5 
{. 6c S. ISO). The presumption may be rebutted, as where tbe seller agrees 
to deliver tbe goods at their destination, or reserves tbe right of disposal 
under the Sale of Goods Act, 1608 (66 6c 57 Viet. 0 . 71), s. 19 (1), ( 8 ); see 
p. 181, anU. In either of these oases the carrier is the agent of the seller, 
or, as the case may be, of the person indicated by the bill of lading, and 
not of the buyer (DaSarron v. Kree/t v. Tkemp$cH (1876), L. R. 10 

Exch. 274, per C^aSBT, B., at p. 265; Dwalop v. Lanbert, supra, per 
Lord CoTTBNHAic, L.G., at p. 620). 

(c) It is also pvMid /acts an appropriation of tbe goods psasing the pro* 
periy (Sale of Goods Act, 1693 (66 6c 67 Viet. 0 . 71), s. 18, r. 6 (2); sen 
p. 170, Oftls), and an actual receipt by the buyer under the Sale of Goo^ 
Act, 1803 (66 6i 57 Viet. o. 71), s. 4; see p. 133, an<s. 

id) Sale of Goods Act, 1803 (66 & 67 VUt. c. 71), s. 32 (1). Delivery to 
a earner discbsrgM the seller from his duty to deliver, but ho may, by agree¬ 
ment, take the risk of the goods* arrival; see notes to ibid., s. 20 , p. 186, 
anU: sad see iMd., s. 33, p. 223. pc^ As to aooeptanoe under ibid., 1 . 4, 
where goods sro delivered to a carrier, see p. 133, ante. 

(•) 2/Uo«k T. P ed d e U in (1828), Dan. 6c LI. 6 (go<^ »Ont by wrong route); 
compare HiBi v. Lpneh (1864), 26 New York Reports (Superior Court). 
42; WheMenee v. Pofv (1666), 141 Massachusetts Reports, 603. H 
the instructions are duly followed the risk is with tbe buyer (Foie v. 

I): see also Cooks v. Ivdlow (1806), 2 Bos. 6c P. (N. K.) 110 (indicate 
ip full: goods by custom sent by next (in this case tho buyer wss 


owpva] 
■hip i 

"SSt, 


t)). 


I This has the effect of tlirowing the risk of tbe transit, in the base 
meotioned, on the seller. 

(g) Sale of Goods Act, 1803 <66 61 67 Viet. 0. 11 ), s. 32 (2); Clorki v» 



PaAT IV.—P^BFOBIUKCB OV THU COKTBIOT. 


sse 


884. Uolees otberwiBe agreed, where goods are sent by the eeller sbot* 
to the buyer by a route ioyohing sea transit, in eircumstancea in Dettmy. 
which it 16 UBoal to insure, the seller must give such notice to the 
buyer as may enable him to insure them during their sea transit, dormg m 
and, if the c^er fails to do eo, the goods are deemed to be at his 
risk during such transit (A). 

S(TB-Sior. 9 .—IkUriotoHon <f/ QwU «» T^mntU. 

386. Where the seller of goods agrees to deliver them at his own lUik wban 
risk(() at a place other than that where they are when sold (y), the 
buyer must oeverthelees, unleas otherwise a^eed, take any ri^ of datUastioo. 
deterioration in the go<^ necessarily incident to the courae of 
transit (A). The seller must bear the risk of any extraordinary or 
unusual deterioration during transit (I). 

flfUcVtai (1811), 14 East, 470 (einiuioa by seller to iaeure specif value of 
ffoode as required by tbe oarrier); compare Cof^y v. Tuit (16U), S Camp. 

129 (omiteioD to insure: course of ddUing): Buekman v. /.eH (1813), 3 
Camp. 414 (deliverr to person not shown to bo carrier's aaent). rule 


bis thus stated, that it is the seller's duty " to take, the usual 
aad ordio^ precaution ... to do whatever is necessary to secors the 
reepousibility of the carriers for tbe safe delivery of the goodB, and to put 
them into such a coarse of conveyance as that in case of a loss the 
defendant (buyor) might have bis indemnity against the carriers " {Chrk 0 
V. iliftcktns, supra, p#r Lord ELLSXaORO UGH, U.J., atp. 476); see also tbe 
Indian Contract Act, 1872 (Act No. IX. of 1872), s. 91. As the seller's 
duty under tbe Sale of Goo^ Act, 1803 (86 4t 67 Viet. c. 71), a. 32 (2), is 
only to sot reasonably in the circumstances to provide against loss or damags 
in transit, it U conceived that he is nnder no liability to enter into suob 
a contract with the carnet as insutea an indemnity to tbs buyer in ail 
events, as, s.c., against loee or damage by the act of God, or other perils 
except^ in the case of carriers. Tbe buyer's ^ieriiative seems to os to 
treat the delivery as invalid, or as valid; m the latter case tbe seller beiog 
hold responsible in an setioa of tort for negligence or convonuon. As to 
insnraoee on soa transit, see tbe text, Mra, 

(k) Sale of Goods Act. 1893 (56 & 57 Viet. c. 71), s. 32 (3). This is a rule 
of Stotriih law adopted by the Act (Bell on Sale, p. 89 ; Bell's Principles, 
Vol. I., s. 118] Brown’s Sale of Goods Act, 1893, pp. 161—164). Tbs 
^e is excludeil by the terms of an f.o.b., or " ex ship " contract 

TTfflttlt V. [1913} 1 K. B. 279). The Sale of Goods Act, 1893 

66 Ik 67 Viet. o. 71), s. 33 (3), like thid., s. 32 (2), negatives in tbe 
puiaoular case the ordinary presumption that risk atta^ea to the property; 
see Sale of Goods Act, 1893 (66 & 67 Viet. c. 71), s. 20; see p. 188, unis. 
Zt is also notioeablo that the Sale of Goods Act, 1893 (66 & 57 Viet. o. 71), 
B. 32 (3), implies that, in some cases of sea traasi^ the seller is not bound 
to insure on behalf of the buyer, whereas under ibid., s. 32 (2), which is not 
in terms confined to land transit, the seller must make **a reasonable 
contract" with the carrier, a duty which, according to the common law 
cases, inclndes sometimes the duty to inanre. 


a 

i 



k pn'md facts attaches to the property. The 
wnors m property has nassea (which is 
)lated here), take the risk (CoicutUt and 


seller may. of oonne, even 
Mparently the case contemplated 

Anaok eCaaei Ifavigaiion Oo. v. De Matto$ (1862), 32 L. J. (q. b.) 322, 
per Biackbubw, J., at p. 328). That risk is hers qualified. 

(f) The Sale obGooda Act, 1693 (66 U 67 Viet. o. 71), s. 33. does not say 
** where ^ey are at Uie time of tbe ooniract,*' so the rule in tbs text 
sesma to ^my only where the property has paased ; see the definition of 


sesma to mfiy only 
*^eale,'' p. £17, 

(k) SaleofOoodai 


of Good# Act, 1898 (66 ^ 67 Viot. o. 71), 33 $ seeSattv. MokUan 


(I) For note (1)» ese p, 224. 




Sale or Goodo. 




esoT. 1 SM. Notwitbstending that tho seller mAj kaye agreed merely to 
DeUyny. diapetch the goods to tbe buyer by delivenng them to a carrier or 
Siikiv^ otl^ageut (or traxismiesion on behalf of the buyer, nevertheless, 
perWMbU where the goods are perishable, the seller is deem^ to take the risk 
fMditfato of the go^ not arriying in the ordinary circamstanceB of 
Mds^tobed. ^fai]Bit(Y»X and of their not retsmining for a reasonable time after 
arrival in a merchantable condition (n). 


Sub^Sect. re^ahl to Inmtrtmct ^ Selfer, 

Bmr Mt 8®7. The mere fact that the buyer has bought, or agreed to buy, 
«iutl 0 d to the goods does not entitle him to the benefit of any insurance 

M]kr*»iAnr« thereof effected by, or available to, the seller at the time of the 
contract of sale. There must be a term, express or implied, in the 
contract that he shall have such benefit (o). 

Whether any t^icular insurance has been contracted for and 
the extent to woicb iosuranoe has been so contracted for are 
questions depending upon the construction of the contract (p). 


(ISM), 10 Exeb. 343 <iroD rusted by treosit), where, it is oonoeiTed, the 
propeHj did not pass ontU the arrival of the goods, so that the case 
ma^ be strictly not an authority under the Sale of Goods Act, 1803 (56 it 


57 Viet. 0 . 71). s. 33. 

(1) HuU V. Bobioom (1854), 10 Exeb. 342; iVaU'Cr v. Ldagdalfs VbomUal 

Jtfoa*fsOo.(1873), 11 Maeph. - - - . 

putrid by dwy). 


iaepb. (Ct. of Sets.) 906 (carcase of whale becoming 


(m) Loss caused by ooy nnosual or exceptional cause would fall ou the 
owner of the goods, %.€., the buyer (Bssr v. Walker (1877), 46 L. J. (q. b.) 
677). The risK of ueeessary d^noration would a/orltori fall upon the 
buyer; see p. 234, ante; Jfidtean v. Ziiinia (1851), 10 0. B. 602 (Indian 
corn warrantod merchantable on shipment). 

(w) Beer v. Walker, eupra. No more definite rule than that stated in 
the text can be gathered from this case, which was followed in Burrotf/i 
T. Smith (1894). 10 T. L. K. 246 (partridg^). In the latter case, however, 
the partridges must have been onmereh^table at tho time of their diH- 

S atcD. The rule is an illustration of tho principle laid down in Caleuiln and 
urmak Steam Bavigaiion Oo. v. Be Hattoe (1863), 38 L. J. (q. B.) 322, per 
Blackbubw, j., at p. 338, that the parties may mako what bargain the; 
please; and so may the law, to carry out their presumed intetiUoo. Qwerti 
whether in Beer v. If otter, swpro, the rabbits were not unmerebantabte 
on, dispatch, in spite of the finding by tbe county court judge that the; 
were tnen sound. 

(o) PowUe T. IiMMr (1843), 11 M. it W. 10; Norik of Bngland CHl'CoIe 
Oo. y. Archangel Ineuronoe Co, (1875), L. B. 10 Q. B. 240; Raynor v. Preeton 
(1881), 18 Cb. D. 1, C. A., following Poole v. Adame (1804), 33 L. J. (ca.) 
639; Uarine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 15, 51. A common 
instance of sneb an agreement is a o.fo. contract; as to this contract see, 



may, however, be sold, together with the policy of insurance, after a lose 
(LleydT. yimiwg (1878), L. R. 7 Q. B. 299; Marine Insuranoa Aot, 1906 
(6 Edw. 7, 0 . 41), s. 50 (1)); and see title Ibbursbce, VoI. XVIL, 
p. 361. 

(p) 7wtB S Oo, y. Bebton, [1908] 1 K. B. 270, G. A.; VincenUUi if Co- 
y. Sowttft d Oo. (1911), 16 Com. Cas. 810 (meaning of *^al1 risks": 
ecostnietioa d eootraet); lonidee v. Barford (1859), 29 L. J.Jvx.) 36 
(pdicy from A. to B. and C. x tAS. from A. to B.); BatU r, unioertot 
Marine Ineumnee Oo, (1862), 4 DeG. E. 8( j. 1, C. A.; ConHore Ueeeanieo 
Bfinikino y. Jemeon^ [Iflf] 8 K. B. 452, C. A. (esller*s obligation to ^ro 
valid poU^]. 



Past IV. -Pbbformakcb or the Cokteact. 
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388. The bajer ie, ee ^tiveen himeelf and the aeller, entitled 
to the full benefit of the iiumranoe on the goods effect^ bj, or 
available to, the eeller, notwithstanding that the moneys eeoured 
thereby may exceed the contract price, where he has contracted for 
tho goods as being, or to be, so iasared(g); and, even where he has 
not so contracted, he is entitled to all the moneys secured where the 
seller has in the performance of the contract unconditionally 
delivered tlie policy to the buyer, to whom the property in the 
goods and the insurable interest has passed (r), 

889. Even where tho buyer has contracted for the benefit of an 
insurance on the goo<ls by tho seller, be is not, unless it is specially 
agreed, entitled, as against the seller, to the benefit of any insurance 
supplementary to the contract, that is to say, effeeted by the seller 
for his own porpoees independently of the contracts; and, if the 
buyer has in fact receivea fn»m the insurer the moneys seoured 
thereby, be must hold them for the seller (t). 


ScB'Skot. 11 .—Delivery BiU of and OiUfr !hc»m€Ki$. 

990. Tho issue or transfer to the boyor of a bill of lading 
operates us a delivery to the buyer of the g^s shipped (t). 

391. Delivery orders (a), warrants (a), written engagements to 
deliver goods, and similar documents do not, like bills of lading, 
transfer possossion. They are mere protniscH by the seller, being 
the issuer or transferor, to deliver, or authorities to the buyer to 
receive possession (6). 

Such documents, although they may purport to be, or may com- 
monly 1)6 treated as, transferable, are not negotiable instruments (c), 

(ff) BiUU V. 6*fitr«rfal JIarina Inauranca Co. (1802), 4 De Q. F. & J. I, 
C. A. (contemporajieous policy). 

(r) Lan^utr v. .4#«er, [1005] 2 S. B. 184. 

(i) SCrtwtv. SpiUrr$ and Bakan, lAd., [lOll] 2 R. B. 759 C'iiicrciM^d 
value policina '*); Uarttmd and Lid, v. BnrgiaU dB Ca. (1901), OCom. 
t'as. 113 (8ollcr*a Lonoor policy). 

(I) Qroning v. Mendhnm (IS 19), 6 M. S( S. 1S9 (captain's refusal to deliver 
goods); Sandert Bratkert v. kladean (1SS3), 11 B. D. 3*27, C. A., 
whore Bowkn, L.J., at p. .741, compares a bill of lading to thu key of a 
warehouse; Qrean v. Ssclici (1S60), 7 C. B. (n. S.) 747 (waiver by bi^or of 
oustoui to deliver by bill o( lading); B, CUwUm Moral Co. r. Add^ 
Brothan, [1912] A. 0. IS. A bill of lading truly represents the go<>ds. 
As to the tluio during which it operates, see Bsrt^ v. Me^erttein (IS70), 
L. B. 4 B. L. 317. Uenerally, where goods are in the possession of a third 
person, an attornment to the buyer by the bailee is neoeasary; see Sale of 
Goods Act, 1893(58 & 57 Viet. c. 71), s. 29(3) (seep. 210, anU); but 
that provision saves the operatiou of dooumeuta of title. 

(a) A deUvory order is a document issued by the seller and autborir^ing 
the brilce of tho goods to deliver ; a warrant u a document issued by the 
bailee himiu*1f ; the deBnitinus in the Stamp Act, 1891 (54 5c 55 Viot. 
c. 39), ss. 69 (1) (new repealed), 111 (1); Faotora Act, 1889 (52 4c 53 Viet, 
c. 45), s. I (4). 

(5) OiUman, Svonur ds Oo. v. CarhuU <9 Co. (1889), 61 L. T. 381, C. A. 
(where the promise was on the facta negatived); and see the cases is 
Dote (c), infra. 

(c) mlbvrtson dt Oo. v. Andoroon and OoUmam, Ltd. (1901)> 18 T. L. R. 
224 (delivery order]; Dia»n v. Bopitt (1856), 3 Mae^ 1, H. h. (undertaking 
to deliver to bearer); F<wiMles v. Bmn (1878), 1 C.T. D. 445 (undartikiog 

B.L.—XRV, I 
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Sau or Goods. 


SBOT.s. unless fehars be a trade usage to that efleet(dX Aooordingly, 

DeUferj. subject to the proTisiona of i&B Faotore Act, 1M9 (e), the owner 
cannot claim deliver of the goods eicept fr^ the seller who is 
the issuer or immediate transferor of the dooQ 2 nent(/). 

DsUvcryol 893. Goods deliverable by bill of lading (. 0 ) are delivered by the 
bui of UdiAf. trgnbfer to the buyer of a bill of lading duly indorsed and effectual 
to pass the proMrty in the goods (A), renreaenting goods which are 
in fact in accordance with the contmt (t), and noade out in terms 
which are not inconsisteot with the provisions of the contract ol 
Bale(lt)» and are snch that the bnyer will be enabled to receive 
possession of the goods at the appointed destination (1). 

Shipping 893. Shipping docnmentB, or other documents necessary to 
docuneati. enable the buyer to deal with the goods in the usual way of business, 
which nnder the contract are deliverable to the buyer, must be such 
as are specified in the contract, otherwise such as are customar}^(m). 
They must be made out in proper form, and in terms not inconsistent 
with the provisions ol the contract (m). A tender of some only of 
such docnments, or of doonmenta which are insufficient under the 
contract, or irregular, is an invalid tender (m). 

to deliver to buyer's order). A fortiori, a document not purporting to be 
trsnsfersbie is not necotJablo {uunn v. Bokkow, VaxufMn i Oo. {1875), 
10 Ch. App. 491 (eortifleate by wharfinger that goods ready for delivery)). 
Tbe docQxuenti io qaestion are In the samo position ss bills of lading before 
tho B^s of Lading Act, 1855 (18 Sc 19 Viet. c. ill) {Tkompion \.vominy 
(1845), 14 M. & w. 408). ** '^ere is no decision or authority that it m 
competent to a party to create by bis own act a transferable right of action 
on a contract, irreepeotive 01 custom" (CfoucA v. Credit Fonoior of 
England (1873), L. R. 8 Q. B. 374. 386). Ai to transfer of title by 
docnments of titlo.seo, further, p. 193, anU. 

(d) MercharU Banking Oo. of London r. Photnix Bwemer Steel Co. (1877), 
6 Cb. D. 205 (iron warrants); Cronek v. Credit Foneior of England, iupra, 
at p. 386. By the Factors Act. 1889 (52 & 53 Vlct. 0 . 45), s. 11, 
for the purposes of that Act, the trsusfer of a document may bo by 
mdoTSCECient, or wbore tho dooument is by onstoiu or by its express teruiB 
transferable by delivery, or makes the goods deliverable to the bearer, 
then by delivery. As to trade usage generally, see title Ci^Stom awi* 
USAOSS, Vol. X., pp. 274 it $eq. 

(e) 52 & 53 Viet. c. 45. as. 2 (1), 9. 10. 

^ See the cases eited in note (c), p. 225, ante. Strictly speakiug, the 
holdisr of the mstroment claims deh v«t, not under the insUnmont itself, but 
nnder the contract in ponuance of which it waa iMued. 

(g) Bnt the buyer may waive the delivery of the bill of lading, and if tlie 
proMrty and posaeasion haa passed to him, he is liable for the price {Groeu 
v.ateMl(1860).7C.B. (n. s.) 747 (trade usage to pay against bill of lading)). 

(h) 8andor$ v. Madian (1883), 11 Q. B. I>. 327, C. A. (bills in a ast). 

(t) Tomvaoo v. Lncao (1859), 1 £. & £. 692 (bill of lading untrnly repre* 

•eoring contract quantity). 

(h) Tonvaoo v. Luoao. supra, at p. 581; Re KeigXley, MaxUd d Co. and 
Brgan, Xhtront d Oo. (Ko. 2)'(1804), 70 L. T. 1^, 0. A. (hiU of lading 
showing excessive quantity). 

(t) XscAy dt Co., Jjtd. T. Ogihg, OiOandere S Co. (1897), 3 Com. <'ai. 29, 
C. A. (bin of lading made out by mistake to wrong port). 

(m) liHckox V. Ademo (1876). 34 L. T. 304, C. A. (policy of insuranoe not 
tendnrod); Iw^orial Bank v. Coeean (1874). 31 L. x. 335, Ex. Ch. (bill of 
lading inoludiog goods not eontraeted for: waiver by buyer); lU Boinhold 
da Co. and RotrMck (1896), 13 T. L. B. 422 (chamber of oommsroe eertificHtc 
ootidentifyinggoods); 04. md Random (1899), 81L. T. 326 

(doonmenta Mtered iotort execution to accord with facts) 1 Re Q oodMg 



Part IV.—Prriormanoi o» tot Ooktract. 

Whether any shipping or other dooument is each as to ))e 
reoogpised in coznmeroo as a proper or anfBcieDt docoment Is a 
question of faoi(n). 

894. Under a oontraot of sale of goods to be shipped on cost, 
insurwc6| and freight ’* terms (o)» the seller performs bis contract 
by shipping under a proper contract of affreightment goods answer*^ 
ing to the contract, insuring them, and forwarding to the bayer 
the invoice, bill of lading and other shipping documents, together 
with the policy of insnraoce (p). 

395. The seller is bound to use all reasonable diligence to 
deliver the bill of lading to ^e buyer as soon as possible after 

<t Os. and Balfcur, WiUiavuon <S Os. (1899), L. T. 484, C. A. (“c.tL to 
.'iuy safe port": documents except one port: immateritd alteration); 
BuuUUl dt Co. ▼. Onmedafe d 8tm$ (1906), 11 Com. Ciu. 2S0 (customary 
dooumeuts: ducuinonta authorising deviation of ship); Yuill <9 O 0 , t. 
Hobton, {190S1 ] K. B. 270, C. A. (e.if.; inauranoe against * all risks " : 
IniuAloient policy); compare VineenUUi <9 Co. ▼. lUvUU <9 Co. (1911). 105 
L. T. 411 C'sll risks": constmotioo of contract); Landattof <9 Co. v. 
Craven and Speeding Brotkore, [I91S] % K. B. 94 (bill of lading dated ont 
of time, and it and poHor of insoraoee not coveriug xthale voyage); Orient 
Co., Ltd. y.Brekke and SowUd, TlOlSj 1 K. B. 531 (no msuraLce efteeted). 
As to shipping gonerally, see title SHirnno and Navigatiom. 

(n) Tamvaoo t. Lueae (1861), 1 B. 5t S. 185; (1862) 3 B. & 8. 69, 
Cx. Oh.: Oederberg v. Borriee Craig <9 Co. (1883), S T. L. It. 201 (meaning 
of "all" shipping documents). In partionlar it U u qnestJou of tact 
whether a policy ot insurance contemplated is oue U> cover the value of the 
goods to tlio buyer, or their value on shipment only (Tamoaoo v. Lwa^, 
eupra (sale of cargo afloat)). 

( 0 ) Le.. or see /reload v. hitingeton (1872), L. K. 

5 ii. Jj. 305, per BxACJCBURN, J., at p. 406; Biddell BrotKort r. B. Clemons 
Ilofti C'o.» C19UJ 1 K. B. 814, per Hahilton, J., at p. 220. where the 
contract is explained. 

K * ) TregeUn v. SeveU (1852), 7 H. & K. 674, Ex. Ch. (*'ao much per ton, 
’ered at Harburff, o.M"); Acme Wood Flooring Oo., Ltd. v. SutXerland 
Innee Co., Ltd. (10b4). 9 Com. Oas. 170 (" o.i.t to buyer’s wharf": 
ineidoDce of extra chargee); TFoacAie v. Wingrtn (1889), 58 L. J. (q. B.) 
516 (bioach abroad by non-shipment of goods to be shipped c.i.f.); CroeisTp 
Stephens (9 Co. v. Auerbach, [1908] 2 K. B. 161, C. A. ("e.iX Tyne— 
Thames": shipment of inferior goods), overmUng Barrow v. Afyere <9. 
Co. (1888), 4 T. L. R. 441; B. Cle^ne Borei Co. y.BiddeU Brothers, (1912] 
A. C. 18 (hops to be shipped abroad, e.i.t to London, terms "net cs^"); 
Orient Co., Lid. T. Breklce and Bowlid, euvn. Tho bill of lading or other 
contract of affreightment must be for the entire vovage to the port of 
destination, and the insurance must also cover the wlk<^ voyage, at any 
rate where there is a mercantile usage to that effect (Londauer ^ Co. r. 
Cra/ten and ^psedinp Brothers, supra). As to the law where there is no 
usage, see ibia.; but compare Cos, MeBuen di Co. v. Jfoloofm <9 Co., 
11912] 2 E. B. 107, n. Under a ei.f. contract, and whether the terms 
of pa^nont are "cash " or "cash against documents," the buyer mnst 
pay on tender of the documents, and is not entitled to previous inspee* 
tlon of the goods under the Sale of (xoods Act, 1893 (56 U 57 vict. 
0 . 71), s. 34 ; see ff. CZsmsMs Horst Co. v. BiddeQ Brothers, supra. But 
his r^t of subsequent rejection, if existing, is not affected {Polengki 
Brothers v. Dried Milk Co.. Ltd. (1904), 10 Ckiin. Cas. 42). The obligation 
ol the seller to take out tbe insurance etc. does not suspend the ddivery 
of the goods, and the passing of tbe property, until tne arrival of tlie 
icuods. These facts are to be determined as in other contraets (Detoamr 
(9 Co. y. JTyUu (1889). 17 R. (Ct. of Sesa.) 167; i>Bpon<T. British South 
Afri^ Co. (1901), IB T. L. R. 24). As to marine insuranoo generally, seo 
title IvsoAAXOx, Vol. XVI1.» pp. 334 et seg, 
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fche BhiptnsDt of the goode» and without reference, onleea it be other* 
wise agreed (f), to the arrival or landing of the goods (r). Hie dot; in 
that behalf is a conditioti precedent to the liabilit^r of the bnjer to 
accept and pay for the goods (r); bat no condition is ordinarily 
implied that the bill of lading ehall be delivered in time to enable 
the buyer to forward it to meet the arrival of the vessel, or for it 
to arrive at the port of discharge before landing charge are 
incurred; and an express stipulation to that effect is ordinarily not 
a condition precedent ($). 

396. The making to the buyer by the seller, pursuant to the 
contract, of a declaration of the particulars of the shipment, or 
the name of the vessel, or other facts in connection witli the goods 
which the buyer requires to know to enable him to deal with them, 
is a condition precedent to the liability of the buyer to accept and 
pay tor the go^ (!}• 

SiCT. 3.— Acceptance. 

397. Where goods are delivered to the buyer which he lias not 
previously examined be is not deemed to have accepted them unless 
and until he hue had a reasonable opportunity of examining them 
for the purpose of ascertaining whether they are in conformity 
with the contract (o). 


(c) Ltma$ A Co. v. Barff, VrangoptUo dr Co. ▼. Lomae kO Co. (1901), 17 
T. L. 11. 487. pff Kxsnboy, J. (rules of Vruit Association). 

(f) Barber v. 7'ajrlof (1830). 5 M. Sc W. 527 ; 8andcr$ ▼. Ma^an (1883). 
11 Q. U. I). 327. C. A., per Brett, M.K.. it p. 337. 

(s) Sfinderey. .l/r/rfenn. SHpni. 

<0 i^t»r y. 8aUt (1870), 4 C. P. D. 239. C. A. (name of vessel and 

f tarUeulars of goods); Oraoee r. Legg (1854), U Exoh. 709 ; Oreavee v. Zegg 
1856), 11 £xoh. 642 ; Busk v. 8pence (1815). 4 Camp. 320 (name 
of vessel): GiUrsf v. Lemiao (1858). 4 C. Jt. (K. s.) 480 (name of vessel 
to be declared by particular date: waiver bj buyor withdrawn); Be 
Carrer <9 Co. ana Saaoon dt Co. (1911). 17 Com. (fas. 50 (name of ship 
tlien stranded, but afterwards refloated: no new vojage). A dtcloratiou 
by the seller to a broker as the commou agent may by usage be a 
declaration to the buyer, even where tho broker laib to oommuoicate it to 
the buyer (Oreavee v. Lego, mpra). 

(A) Sale of Coeds Act, 1803 (56 & 57 Viet. e. 71), s. 34 (1), wliioh applies 
only where delivery has been made, whereas ibid., i. 34 (2), applies where 
the delivery is incomplete. See Doiyiaerv. 8mUk (1822), 1 B. & C. 1; 
ffowB V. Palmer (1820), 3 B. 8» Aid. 321; UeUhuti v. /lickton (1872), 
L. &. 7 C. P. 436, per Brstt, J., at p. 456; Perkine v. Beg, [1893] 
1 Q. B. 193, C. A. (comparing bulk with sample); MeUor v. Japing 
(1889). 6 T. L. R 574 (same: cloth); Chatmere v. Paiereon (1897), 
34 So. L. H. 768 (second examination provided for). The buyer, if be 
reqneete an oxaminatiop. must do so at a convenient timo (Lorjmer v. 
Bmiih, eupra). Tbe right of examination may be waived by express 
agreement, course of dealing, or usage (Sale of (Joods Act, 1893 (56 52 57 
Viot. e. 71), 1 . 55). In a contract on c.i.i. ** terms, or where otherwise 
payment is to be made in exchange for shipping documents, an examine* 
tiou of the goods on or previouuy to the tender of the doenments is 
waived (Polw^ki BroiKore 7. J>riedJtilk Co., Ltd. (1004). 92 L. T. 64 (c.i.f. 
terms); S. Clem^ Borrt Co. v. BiddeO BrotMcre, [1012] A. C. 18). As 
to when and where the right of exaraination arises, see p. 220, poet. 
Bzamioatioo may also be waivod by the buyor. as where the goods are 
to be delivered at a partioular place and there is no one there to 
examine them (Caetie v. Bverder (1860), 5 U. A N. 26), per BnAMWRLL. B., 
at p. 288 2 (1861) 6 H. Is K. 628, £x. Cb., per CocsBURK, C.J., at p. 637). 
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Unlesa otherwisa agreed (6), wheo the eeller tenders delivery 
of the goods to the buyer, he ie boand to afford the buyer a reason* 
able opportunity («) of examining the goods for the porpose of 
ascertaining whether they are in confomiity with the contract 

398. The time and place of delivery is ^r'mA fade the time and 
place for the examination of the goods by the buyer (e); but the 
circutnatances of the case may indicate some other place and 
time (/), especially where the goods contain a latent defect not 
discoverable by ordinary diligence at the place of delivery (v)* Ib 
the latter case an examination of the goods at the place of delivery 
is not binding upon the buyer, and he may, on a subsequent 
inspection, reject the goods if they are not in conformity with the 
contract (q). 

399. A tender by the seller not made according to the terms of the 
contract is revocable by him unless it has been accepted (ft), and a 
valid tender may, within the contract time, or, if no time be specified, 
within a reasonable time, lie substituted (e). 


As to tlio baycr’n right to damages notwithstanding a waiver of ozamina- 
tiou, sr« A'Aon V. /JucM (1000), 10 Com. Cas. S7. Where the buyer baa 
examined the goode at the time of the contract under the Sale of Goods 
Act. 1S93 (56 & 57 Viet. c. 71), a. U (7) (eoe p. ISO. anfi*), aud the 
examination dis<doMA a detect, the eTaaination under the Sale of Goods 
Act, 1S03 (56 Sf 57 Viet. 0 . 71), B. 34 (1), can only ap^y to other defects 
not tfo tUiicloeed. 

(h) Prffilf V. ^f^UheU (1B42), 4 Man. & G. 810 (goods oi^ to inspeotion 
before Kale: price payable Wore doUv^): BrofArrv v. Dried 

Mill Ca., hid. (1004), 98 L. T. 64 (price payable* against shipping doou* 
iiicnU); H. f Uerri Co. V. DxddfAl Bmihert, [1912] A. C. 18. 

(c) At tho place oxpreealy or by implioatiou appointea for inspection ; 
SCO iho text, infra. 

(d) Sale of Goods Act. 1893 (56 & 57 Viet. e. 71), s. 34 (2); IsA^wood 
V. IfAifmore (1843). 11 M. \V. 347 (tender of goods in cloaed casks); 
jfCoriup T. .Ifordoaald (1843). 6 Man. A; G. 593. Ex. Ch., per Rom. B., 
at p. HIO; see alHo, as to sales by satnplo. Sale of Goods Act, 1893 (56 St 57 
Vrt. c 71). S. 15 (2) (b): seo p. 161, oate. 

(e) PerAiiru v. Beff, [1803] I Q. B. 193, 0. A. 

(/) Ah where the oxamination at the place of delivery is waived by the 
terms of tho contract (B. Clemeni Borei Ce. ▼. BiddeU Brotken, rvpm 
(cash against document)), or where the original place of examination 
is oliaugod by agreement (I7«tf&vU v. Bicksua (1872). L. R. 7 0. P. 436), 
or where the goods are delivered at a place where eSeetive examination is 
impossible (Grimold^ v. WeU$ (1875). L. B. 10 0. P. 391 (goods delivered 
to buyer's cart hiJf-way to buyer's farm)), or whore it would be 
unreosonablo to require an examination (JfoRiM <9 Co. v. i>ean dt San 
(1901). 18 T. L. B. 217 (books sold and packed by seller for export by 
buyer)); cempare Perkim v. BsU. jspra (examinatioo possible at place 
of delivery). 

(p) V. HteftiOA, swpra, per Bbbit» J., at p. 456 ; Orimaldhp r. 

TTslu, iupm. 

(A) The Caait of Appeal in Bcrrowinon v. Pres (1878), 4 Q. B. D. 000, 
C. A., did not decide whether an invalid tender could be withdrawn after 
it bad boon accepted; but it la sobmitted that, being the offer of a new 
coatraot, it is irrevocable after acocpiance. 

(() Borroirmrm v. Free, tupra; THUtf v. BAaiid<l87I). 25 L. T. 658; 
compare Oath v. Lett (1865), 3 H. & C. 656 (whm the seller made a 
proper election which was assented to); f6e also impanel OUoman Bank r. 
Oovan (1875). SI L. T. 338, Rx. Cb. (waiver of invaKdity of tander of bill 
cl lading); Jiftmora A San v. Cox (C. 8.) <8 Co., [1899] I Q. B. 436, 440, 
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Thd buyer is deemed to beye aeo^tod (k) the goods when 
he intimatee (Q to the seller that he has accepted them (m), or when 
the ^ooda haye been d^yered to him, and be does any act in 
relanoD to them which ia inconeietent with the ownership of &e 
seller (n), or where, after the lapse of a reasonable time <o), he 
retains (p)the goods without intimating to the seller that he has 
rejected them ( 9 ). 

(I;) The question whether the buyer hue accepted the goods only arieee 
where the bayer has e right to reject {Perkin* y. BeU, riSOd] I Q. B. 1S8. 
0. A. i yerlsy y. IFMpp, [19001 1 Q. B. 613). Thus* il the goods haye been 
approprUted. and are in aeeordance with the contract, the property passes, 
ana a rejsctlon by the bnyer is futile, aa the goods are hie own. But where 
the property has not passed, or where, even if it has passed, the buyer is 
entitled to take adyantage of any condition snbsoquent, the question of 
acceptance* or of the right of rejection* as the case may be, arises {Varies y. 
Wkipp^ supra). 

(I) KotiM of acceptance under the Sale of Goods Act* 1893 (66 A 67 Viot. 
c. 71), s. 36, may be by worda, spoken or written. Compare tkid.,e. 4 (seep. 189, 
Mis): AkioU i Co. y. If oUsy, [1696] 8 Q. B. 97, C. A., nor Riqbt, J. 

(«) Saunders T. Tom (1649), 4 Ezob. 390; compare Varlev y. Whipp, 
swpra (buyer’s grumb^g letter, followed later by return 01 goods: no 
aeceptMoe). 

(w) Parkor y. Paimer (1381), 4 B. A Aid. 387 (resale); Parker y. TfoBw 
(1369). 6 £. A B. 81 (spreading out seed); Chapman y. Morion (1343), II 
M. 6c W. 684 (notice of resale and resale by buyer); Ilamor y. Qnve* 
(1855), 16 C. B. 667 (use and re^e): Perkin* v. BsB, supra (inspecting 
goods and sending on to sub'buyerj; Jfoiling <9 Co. v. Dean <9 Son 
(1901), 18. T. L. B. 817 (buyer senqing on goods to final dcsUoatioii, 
whsn no acceptance); Irailu, Bon sncl TTsUs y. PraU and fiayncs, 
[1911] A. C. 394 (ss^ with latent defect sown by sub-buyer); Meehan 
A Bone, Ltd. v. Bow, Jf*Xac4lan ^ Co., Lid. (1910). 47 L. R. 660 
(taziks bought built into ship without inspection). A resale is only an 
acceptance where it takes place after an opportunity ^ rejecting, so as to 
amount to an election to accept ^e goods (Berkins y. Bell, t«pa ; eeous, 
where the bnyer resells before such an opportunity {Motim y. Tiibett (1360), 
15 Q. B. 433)), unless it is impossible to return the goods {WuUi*, Son 
and ITelle t. ProU and Bsynse, supra). 

( 0 ) Jforrison and ifoeon. Ltd. y. Clarkson Brotiter# (1896), 26 R. (Ct. of 
Sees.) 427 (trial of pump: delay in lejootion and payment of price). 
Beasonable time ia a question of fact (Sale of Goods Act, 1393 (66 6e 67 Vkt. 
0.71), a 66). The time may be proyided for by tho contract (Shan y. 
Grsol If estsm Sait. Co. (1341), 9 M. 6c W. 7), or may be implied by trade 
usage {Sander* y. Jameson (1843), 3 Car. A Kir. 667 (one day)). After 
wh^ isprtmd foots an unreasonable delay in rejection, the burden is on the 
buyer to show that it is reasonable* as. e.g., where he could Dot disooyer 
a breach of a oondition before {Hyelop t. Atrlaw (1006). 7 F. (Ct. of Seas.) 
875, psr Lord Kiiaacbt, at p. 333 (genuinenoss of picture)). 

ip) Bnehd y. Wheeler (1344), 15 Q. B. 442 (silence ana delay for fiye 
months); Borman y. PksRips (1346), 14 M. & W. 277 (refusiu and six 
weska* silence ); Cnrrie y Andereon (1360), 3 £. & E. 692 (retention for a 
year of bill of lading) (all cases under the Statute of Frauds <29 Car. 3, 
0 . 3), s. 17); JfUnsrT. Tveker (1323). 1 C. & P. 15 (chandelier: silence 
and aiz moAthi’ delay)» The time for rejection, after the discoyexT of a 
breach of ooutract, is not extended because the goodi were wamuiteo for a 
period Mam uf aeiuring Co, y. Snieke (1836), 69 Iowa Reports, 657). 

(q) Sale of Goods Act, 1393 (69 A 57 Viet. e. 71), s. 35, stating what 
apiounts to ai) aooeptabce, whereas i5td.,t. 34 (I), excludea the imp&oation 
ot an acceptaacc; see p. 833, onls. Where tne contract is entire, an 
aesaptance of part of the go^s is an acceptance of all (SsJe of Goods 
Act, 1693 (66 it 67 Viet. c. 71), a. 11 (1) (c); Okompion y. Short (1607), 
I Camp. 63 ; see p. 151, onts); sSMS* where the oontraot ia diyisibla, as 
wfaaro the goods aradsUyera^ by instalmenta (Jaokeon j, Botar Jfofof 
and Cjfcl* (7s., [1910] 8 S. B. 9Z7, C. A.). 
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401* lo detormioing wh&i ig & reaBooabIg tune for tbe rejection 
of (he goode by the buyer, reg&rd is had to conduct of the 
seller, ae where be has induced the buyer to prolong the trial of 
the goods, or has by bis silence acquieeUd in a further tnid (r). 

402. Unless otherwise agreed (j), where goods are delivered to 
the buyer, and he refuses to accept them, having the right so to do» 
he is not bound to return them to the seller, but it is 
sufficient if he intimates to tbe seller that he reftiees to accept 
th6m(t). 

403. Tbe buyer must, after a rejection of tbe goods, act in 
relation thereto in a reasonable manner. Subject thereto, the 
goods, after a rejection thereof duly made, are at the risk of the 
seller (u). 

404. The right of rejectiou may be excluded by the terms of the 
contract or by usage of trade (a), except that no agreement will be 
construed, or trade usage be valid, to ezclnde a right of rejection of 
goods for (heir not conforming to their description under the 
contract (6). 

(r) B^ilbuU v. Hickion (1872), L. K. 7 C. P. 438, per Botill, C.J., and 
Uylm, J., at p. 452. citing Adam t. Biriutrde (1795), 2 Hy. BL 573; 
tvcy V. Moufet (1860). 5 B. 5( N. 229 (sUcnce); ifimro & Co. ▼. Bonnot 
<2 «on (1010), 48 2^. L. R. 287 (iodnciDg fuither trial). 

(e) Sale of Goodt Act, 1803 (56 ic 57 Viet. e. 71), a 55: Omotoin v. 
Alexandra FitmisMaj Co. (1895), 12 T. L. R. 128 ; JifeUcr v. SCrerl (1866), 
15 L. T. 223 (oxprcM power to return damaged go^s). 

(<) Sale of Goods Act, 1803 (56 6( 57 VJet. c. vL), a 36. Tbe rule before 
tbe Sale of Goods Act, 1893 (56 5: 57 Viet. c. 71), was stated to be that 
the buyer can reject the goods, cither by giving prompt notice of 
rejection, or by doing any unequivocal act DOfi^ng bia rejection ; and 
that be is not bound to retarn the goods, or to place them in neutral 
custody {Grimoldby v. WeUo (1875). L. R. 10 C. P. 391. explaining the 
beadnote in Coueton r. Chapman (1872), L. R. 2 Sc. & Div. 260). The 
rule in the SsJo of Goods Act, 1803 (56 Se 57 Viet. e. 71), is in substance 
the same; it does not profees tq lay down an exhaustive rule. 

(«) OHsif V. SmtfA (1816), 1 Stark. 107, p#r BaTLsr, J.,atp. 109. When 
it IS said that the goods are at the risk of the seller, what ia no doubt 
meant is that the buyor ia not responsible for accidents not caused by his 
default. Ue is still a bailee, although an involuntary one, like a carrier 
after the refusal of the goods by the oonaiguee (Hregh v. London and 
iVoftA WeeUm BaU. Co. (1870), L. R. 6 Each. 51); see also Sale of Goods 
Act. 1803 (66 H 57 Viet. c. 71), a 20; p. 188, oiOv. As to the duties of 
bailees generally, see title Bsilvent, vol. L, pp. 523 W asg. 

(a) Beyworik v. HuUkinoon (1867). L. E. 2 Q. B. 447 (seer’s brokers to 
decide quality); Xeory <2 Co, v. BrtMS Co. (1005), 6 F. (C^. of Sees.) 
867 (nnality: express agreement oxolumng rrioction); Re ITrikert, TfWMei; 
<rnd uaom and ^Auw, Son & Co., [190412 K. B. 152 (quality: trade usage); 
San^o Jamooon (1848), 2 Car. & Kir. 557 (usage: time for rejection); 

V. Qoih (1866), 3 H. Sc C. 748 (bulk noAto oo rejocted if. omy em^ 
part uxi merchantable). A usage not to reject goods not exoessiTsiy defident 
m quality, or the doficienoy in quality oi which may be lurly ooiO' 
penaatod by an allowance, U reasonable sad valid (Jto WaUeere, ifiassr 
4Mwi Haeim and Show, Son d Oo„ onpra» por CvaimLL, J., at p. 157). , 

(5) Sh^hord v. Ram (1821), 6 B. 5c Aid. 240 (sale of ship '' wim all fwts, 
and without allowance "); compare Ta^ho v. fiuOea (1850). 5 Bxph. 779 
(shin oallod, but not sola under deacriptioii of, teak bnittIVidtol v. 
Oome (1354), 10 Exnh. 101 (*‘ rape oil, wairanM onjy equal toaampki 
As^marv, Oaf4ff(i (1867), L. R. 2 C. P. 677, Bx. Ch. (oortont MMim 
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406. Whefi ihe sdUer is readj aud willing to deliver the goods, 
and requests the buyer to take delivery (c), and the buyer does not 
within a reasonable time(d) after such request take delivery of the 
goods* be is liable (e) to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and also for a reasonable charge 
for the care and custody of the goods (/). 

The rights of the seller, where the neglect or refusal of the 
buyer to take delivery amounts to a repudiation of the contract, 
remain unaffected by this provision (g). 


406. When the property in the goods has not passed (h) to au 


quality to be allowed for); v. <e Co., flSS3] W. N. 103, 

C. A. (do allowance for imperfections; R* Gtftm cS Co. nnd Dal/o«r. 
WiUinmu>n & Co. (ISOO). $3 L. T. 33$. C. A. (arbilrator to decide quality 
only); TfaUlt, 8on and We^ v. Pratt and Hatfue*, (19111 A. C. 394 (olauM; 
agaiDSt warranty '* of description of seed); re-establishiug TJowtrofi v. 
Loyooek (IS98), 14 T. L. R. 460 (a similar case); aod. perb^. uot ovorrulinu 
ifoworo/l and TfoUw v. Perkins (1900), IdT.L.R. 317 (a similar case); VigetM 
BraOten v. EondersoaProtkore, [1001] 1 K. B. A0S(wcft^ of certain Icngtns: 
clause against rejection). To ^ow a stipulation sAainst rejection to apply 
to a case of uoneonformity to deecriplion won id render the contract 
nugatory per Biauav, J., at p. 611); and thoreforo a trade ueag<^ 
to that effect cannot be incorporated in a written contract (Pa Rorth 
TTeilem Pw$6er Co.. Ltd. and BiitUnbach <t Co.. [19081 2 K. B. 007, C. A.). 
A usage that goods, however deficient in quality, shall, if Uiey answer 
their general description, be aorepted, is also probably invalid (Sinidina, 
ficIK 2 Co. V. itikliefi & Co. (Iw). Cab. & El. 217. per Haw&in9, J.. 
at p. 220). The facts of the case may sometimes show that, ultboiigh u 
name is given to goods, yet that they are not really sold under that 
description, as where the goods are sold for what they are (Carier v. Crirk 
(1859), 4 n. N. 412 (seed said to be seed barley*')). Ciuxkell, J.. 
baving regard to a clause excluding a warranty, seems to nave so interpreted 
the contwt in /7owcro/f ond TTnlkvM v. P^rkim, tnpm. 

(o| Defined in the Sale of Goods Act, 1893 ($6 A $7 Viet c. 71), s. 62 (1). 
as *' voluntary transfer of poss es sion " ; see p. 119. anf9. 

(d) Reasonableness is a qneetion of fact (Sale of Goods Act 1893 ($6 A 
57 Viet. c. 71), s. 56) i see p. 280, pori. 

(s) The liability is enforceable by action (Sale of Goods Act, 189.7 
(55 di 67 Viet. o. 71), a 57}; see p. 280. ptuL 
(/) The Sale of Goods Act, 1893 (56 !k 67 Viet. c. 71). s. 37, adoptm^c 
up to this point the ruling of Lord Ellekboiiougii, C.J., m Crsavw v 
AikUn (1813). 3 Camp. 426. at p. 427; see also Bonus v. BrilisK Empirs 
Skipfinp Co. (1860), 8 E. L. Css. 338, per liord Crawwobtu, at p. 344; 
Bafusyy. Ilileheock (1815), 1 Stark. 408 (coacbmakcr*s claim for stands^?*.. 

(p) Sale of Goods Act, 1893 (56 is 57 Viet. c. 71), s. 37. The reference lo 
the charge for custody seems to show that iW.. a 37, applies only to cases 
in which the property has passed, and where the buyer neglects to take 
poBseesioD, as., where the go<^ are ke^t against the seller's will. The 
seller cannot ^arge for keep if be detains the goo^ against the buyer's 
will in exercise of a right of lien {8amu v. Brtrish Empiro SMjyping Co., 
svpfc). The saving of the selJ^s ri^ts on r^udiatioc by the buyer 
caosce difflcnltim of eonstructioa, as it implies that the buyer's neglect or 
refusal to taka deliv^ within a reasonable time after request not 
alw^s be a repudiation, whereas it should be so, as being msfault extend¬ 
ing to tbe utmost limits allowed bylaw (Z7 om v. ffmifk (1884), 27 Ch. D. 
89,C. at p. 105; and see Jofieiv.Ct6h<mi (1853), 8 £xoh. 

920: p. 209, ostts). Tbere are also difficulties in connection with ^e inter* 
pMatioo of the Sale of Goods Aot, 1893 (56 is 57 Viet. o. 71), s. 48 (S): 
•se p. 264, posi 

Even where the property has passed the contract may be reeclnded 
where no question arissa under the bankruptcy law, or where no previously 
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ineolvent buyer, it i% competent to bim, with the consent of the 
eeller, to reject the goods and rescind the contract, withoat the 
transaction being deemed to be a fraudulent preference («) under the 
law of bankruptcy (A;). 

SicT* i,~PayitienL 


Sub^Sect. 1 .—In Oavnd, 

407. Unless it is otherwise agreed (f), the price of the goods is 
not payable unless and until the property therein has pass^ to the 
buyer (fA), and also, where a delivery thereof is part of the considera* 
tion for, or a condition precedent to, payment, they have been 
delivered (n), unless delivery has been exensed (o). But where the 
property in, and possession of, the goods is to pass to the buyer in 
conlern}H)runcouB exchange for the price thereof, the buyer is 

vested Heht of any third porton against the buyer is involved {Rit)Mrd$0n 
V. Oot$ (1602), 3 Dot. it F. 119 (wharAnger's general Ueo] i Smith v. 
Field (1793), 6 Term Rep. 402 ; Bntiram v. FmtrofW (1828), dBiog. 579 
^uyer't execution creditors); ffeineketf v. F'ttic (1637), 8 K. &B. 410. Bx. 
vh. (no rotcit^ion); Rc ZVtvst, Ex wtrie Cote (J873), 9 Cb. App. 27, per 
Melush, L.J,, at p. 34). As to the patsiog of property, see pp. 166 
et eeq.t nvte. 

(i) Under the Conkruptcy Act. 1883 (49 it 47 Viet. o. 62), s. 48 (1), 
savoil hy the Sale of Ooods Act, 1893 (56 ic 57 Viet. c. 71), s. 61 (1); see 
p 281, poet. 

(k) T. Freeland (1794), 9 Term Rep. 80; exphuning SoUe v. 
Field (1793), 5 Term Rep. 211; NecU v. DoU (1601), 2 East, 117 ; Vnn 
Casteel Y. liooVer (1848), 2 Exok. 601 (rule stated); I^iekdleon v. Bower 
(1858), 1 K. 56 K. 272 ; Re Deveee, Bz parte Cote, enpra (reclamatioa of 
letter posted Abroad); Booker Co. v. Milne (1670), 0 If soph. (Ct. of 
8csa) 314; sees#, whore property has passed {Bamee v. Freeland, sttpra ; 
Nenie V. Balt, enpra; Me rietener. Ex parte Suffolk (1891), 0 Morr. 8). 
The intent to prefer can, however, be n^atived (StR# r. Smith (189d), 6 
B. ic 8. 314; XaurtUsn v. Carr (1894), 721/. T. 59 (huyw thinks goods 
were not his)); see, generally, title Bakreoptct akd Ivsoltekct, 
Vol. II., pp. 270 et seq. 

(l) Thus the price may bo made payable irrespectivo of delivery or the 
passing of tho property (8ale of Goods Act, 1803 (59 & 57 Viet. c. 71), 
s. 49 (1) ). So, again, the buyer may take the risk of the loss of the goode 
altboQgb usappiopriated to thecontract {Stock v. /ffg(w(l884), 12 Q. B. !>• 
564, C. A.); and seop. 188, ante. 

(m) Sale of Goods Act, 1893 (56 Sc 07 Viet. o. 71). ss. 1. 49 (1); see 
nnto (o), p. 121, onie. p. 266, poet; Ixtirdy. Pm (1841), 7 11. ^ W. 474; 
Atkineon v. Bell (1828), 8 B. 0. 277; Se<M v. England (1844), 
2 T>ow. &b. .530 (goods bargained and sold): ^msr v. ^awsreropp (1807), 
1 Camp. 109 (goods stopped m transtla); MeSntire t. Crortley 

[1896] A. G. 457, per Lord Hbmchxll, L.C., at p. 494. 

(a) BuUen and Leake's Principles of Pleading, 3rd ed., pp. 39, 40; 
Poi^ r. Smith (1863). 11 W. R. 574; Kymery. Suwereropp, euw^ V^era 
the price is not payable for separate portions of the goods (see LociheoMi t. 
Tufiaridpe Weds Local Poard (1884), Cab. 46 EL 289), the lull amount^of 
the goods must first be deliver, even where the go<^ are deliverable by 
instAments (Sale of Goods Aot, 1893 (59 4e 57 Viet. o. 71), s. $9(1); see 
p. 2l9,oiUs). Astoinstalmentoontraots, seepp. 2l6r(trq..ai»le. As to the 
liability for the price where the goods ate retakon by the seller, see p. 295, 
post, 

(o) As where the buyer refuses to take delivery {Uanirey v. Smith 
(1790), Peake, 57 [42], u.); or it is otherwise prevented by his fault 
(Rbiddtf T. Sandere (1629), 5 B. 4& C. 928); or he takes the risk of Ihe 
goods Seiug lost iAlezander r. Oardner (1835), 1 Bing. (R. C.) 671). 


BbOV.R 

Acoeptues. 


When 

ordinarily 

dsa 


Sale or Goods. 



Biot. 4. 
fmmL 


Fft7m«nt by 
negotiftUe 

ilMOBCDt. 


Noikco! 
ADMUt of 
prirt^. 


Faymept to 
(rup owMr. 


b(mBd to be read; and villing to pay (he piiee in exobnnge tor the 
pOBmeion ot the geode (p), 

406. Payment my, by agreement, be made by meanB of a bill 
ot exchange, promieeory note, or other negotiable instrument ( 9 ). 
8qc)i a i^yment is prmd facie (r) only conmttonal on the inatrn^ 
ment being honoured at maturity {$), and operates during the 
oorrency thereof, and also so long thereafter as the instrument 
Is outstanding in the hands 0 ! third persons, even after its 
dishonour (t). 

409. Where the price of the goods is to be ascertaiued by 
reference to some fact or thing vithin the peculiar knowledge of the 
seller, the buver is not liable to pay it unless he receiver notice of 
the amount thereof (a), 

410. When goods are sold by a person who has no title 
thereto, and the owner thereof claims payment from the buyer, 
the b lyer may refuse to pay the price to Uie sollor ( 6 ); and, if he 


(p) The ooadiiioxi oobonrreat under the Sale 0 / Coeds Act. 1S9S 
<6e U 67 Viet. e. 71), s. SS (see p. 204, eele), is also ^ promise {Banker* 
V. MceUan (188d). 11 Q. B. D. 327, 0. A.; v. RiAy <9 Vo. (1002), 
8 Com. Css. 106 V* net oesb in exchange for bill ol Isdtog etc.'*); 
A. Clmsiw Bant va, ▼. BtddeU Brothen, [1012] A. C. 18). The seller 
must of course bo ready sod willing to deliver. 

(s) Ufife may show the time of giving the security {WhiUaker v. Jfoion 
(I6i6). a 64ng. (K. c.) 369). 

(f) It may, by agreement, be taken as su absolate payment {Utoi$ v. 
Lfiiar (1836), 2 Or. M. & R. 704; Hard v. Bhadee (1836), I M. 6^ W. 153; 
Bthfes T. Tripp (1846). 16 M. W. 23). The question is uns of feet (QM- 
ekade v. CaUreU (1836), 2 U. & W. 20). 

(«) the debt revives 00 the dishonour of the iustitnneut; see Sale 
of GoodaAct, 1893 <66 6( 67 Viet. 0 . 71). s.38 (1) (b); pp. 230, 240, poet. 
Aecordingiy the seller can sue ou tbo original eonsideratiou, and withont 
produeiag the bill, if it is in bis or the bnyer's possession at the time 
of acUoa (fiodsssw r. ifeii4i«i6el (1826), 10 Moore (c. p.), 477 ; Widdert t. 
Gorioa (1867). 1 C. B. (H. 8.) 676; Be A i>e6ier. ISx parie The Micr, 
[1908] 1 K. jB. 344. (X A., sonMe orirroling Buidaa t. Bolton (1828), 4 
Bing. 464). Where, bowerer, the debt arises under a epceialtj the tahdng 
of a bill or note is not even conditional payment {Hmdenon y. ArfAvr, 

K l] I K. B. 10, C. A., par Fiawsix, hX ; followed in ite ikfria$ (J.) it 
, Lid.»SiMtoUa.D€jru${J,) ^ Sana, Ltd., [1909] 2 (^. 423, cxpluudog 
Polsser V. Bramley, [1895] 2 Q. B. 406, C. A.). 

(t) Owrria v. Mi$a (1876), L. R. 10 Exoh. 153, £x. Ch.; Dwlinar v. 
B^U (1880). 5 C. ?. D. 364 (reviver of larger original debt); Be MaUhaw, 
Ex porta MoUha^o (1884), 12 Q. B. D. 606, C. A. (no debt during ouireooy 
ol bill): see Be A Daktar, Ex paoU Tka DaMor, aupm (bill outstanding), 
where the law is oonadered. The debt does notreyiye unless the instxu- 
meat is in the seller's bauds at the commencement of the action [Dome v. 
Bs^y, [18981 1 Q. B. 1 (bill in hand at trial)). If the instrument is 
duly paid, Uie paymsot dates back to the time of its receipt (Fsls/ 
BadUp <2 Co. ▼. UodUf^ [1898] 2 Gh. 680); see, lorther, title COMvaacr. 
Voh vll.» p. 447, 

(e) Bahnr v. Twist (1614), Hob. 51, £z. Oh. (price the same as that 
ehar^ to others), citad by Bramwill, B.. in Mokin v. Watkinaon (1670), 
Xi. R. 6 ExcL 26 ; Com (1617), Oro. Jsc. 431 (a similar case), 

cited by PsUl and AXDaasoN, B6., iu vpte v. irahs/Md(1840), 6 M. 6r W. 
442. For the general principle regulating notice, see Vyis v. Waka/liU, 
Mwm; ifoMiiv. 1Vafl;ia#on,siipro,*C^tov.(?liiZd(1078),Freem. (k. a.) 854; 
I wmi. Baond., ad. 1871, p. 15<note (5); title Coktbact, Voi. Vll.,p.434. 

. (b> Pi rfw isa ▼. SmU (1830), 4 B. 4; Ad. 631 (lo this case the unyer 
hid expressly prwM to pay the aacttoaeer H he gave up his lien). >s 
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has paid it to the owner, each pajment is good as sgainet the t. 
seller (e). Pa9Mlli 

StTB'SlfCT. 2.—Ting and Mcdg of Parent, ' 

411* Where do time or mode o{ pajment ie prorided for by fcbe Oooneoc * 
contract (d)» the course of dealing by the parties, whether under 
other contracts or under the coniraot in queetioD (e), or the usage 
of trade (/X » relevaot to show the inteation of the parties as to 
the time or mode of payment* 

413. Where the mode of payment is to be arranged subsequently Bujer't 
to the contract, and the buyer wrongfully refuses to enter into an to 
agincment in that behalf within a reasonable time, the seller may 
recover, us an ordinary debt, the price of the goods, if it be then 
doe (g). 

413. Where the price is payable at a time calculated with Time of 
reference to the arrival of the gems, or their delivery to the buyer, 5epS?«otoD 
or other event, and such event boeomes impossible by reason of the evw which 
perishing of the goods, or for some other reason, the buyer, if liable fi^a. 

to pay the price (/t), must pay it within u rvasouable time after such 
event has necoiue iinpossinle (iX 

414. Where the buyer has the option of a shorter or of a longer 
credit, and does not pay at the expVation of the shorter credit, he ^ 
iH deemed to have elected for the longer credit (A*). But if a shorter 


to the po«i(ian of an auctioneer with regard to psymeut of the price, where 
liie pnocipnl is an owner, seo title Auction akd Aucriovsiuts. Vel. 1., 

E . 519; ifan^ey A Song, Ltd. v. BgrkgU, [1912] 2 K. B. 329. As to waiver 
y the owner of the tort, see p. 123, onto. 

(0) AUen V. Ilopkim (1844), 13 M. Si W. 94. 

id) As to u suDstituted mode of payment, eee Pagg v. Moeh (1862), 3 
B. & 8. 259; as to payment ** at the convenien<3e " of the buyer, see 
Cfawahow v. Uorngiodi (1887), 3 T. L. R* 426, C. A. 

< 0 ) King v. Reodman (1683), 49 L. T. 473 (time of paTment: oouree of 
deuling under same contract). In enoh eases me conree of dealing negatives 
the implication of law under the Sale of Goods Act, 1893 (66 w 5? Tiot. 
c. 71), s. 28, that payment and deUvery are concurrent; see p. 204, ante: 
and see also the Sale of Goods Act. 1893 (56 57 Vkt. o. 71), s. 55. If. 

however, the contract is in writing, and no time is mentioned for d^ive^ 
or payment, aa by implication of law payniMit is to be concurrent wiu 
delivery, verbal evidence of a contrary coarse of dealing, or trade osage, 
is inodmiHeiblo {Qronvu v. AsAliw (1813), 3 Camp. 426 (oouree of dealing); 
followed in Ford v. Tatgs (1841), 2 Uan. 6t G. 549 (usage of trade) ]; com* 
pare Lockeil v. (1849), 2 Exeb. 93; and see titles CoNTEaCT, 

Vol. VII.. pp. 373, 524; KviOEVCB. Vol. XlU.. pp. 566 et seq. 

(f) SaiU V. MUckgU (1815), 4 Camp. 146; B. y. Jtmgg, (1898] I Q. B. 
119. 0. C. It. [meoi at restaurant); CMri; v. BmaUfield (1861), 4 ll T. 
406 (customs duty: usage); see ^tle Cusxoic and L'saom, VoL X., 
pp. 274 gi icq. 

ig) Hall V. Condor (1667), 2 0. B. (K. s.) 22. Bx. Cb. The sum is reeovdr- 
able, either as the pHc6« or m damages oqnm to the price (ibid.). 

S Aa having taken the risk of delivery under toe Bale of Goode Act, 
(56 6c 67 Vict. e. 71), s. 20'(see p. 188. Mfs), or through the property 
havioff passed to him (ibid.); and see p. 187, <wue. 

a Fragano v. Long (1825), 4 B. gc Gt 219, 223. l^e buyer is not 
s to pay the price if, for example, the contract itself Is dependent on a 
condngeney, as if the goods wm sold ** to arrhro,** and they nevtt^anived. 
{kfhioo V. Nizon (1814), 5 Taunt. 338 f* six or nine ttohfhi % The 
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Sale of Goods. 


S«7T.4. 

Piimsnt 


Credit whm 
bUtor Tu>te 

tobeglTCD. 


SQd ft longar period of credit are speoified with the addition of 
words of estimate, such as *^froiu*’ or about,*' it maj be a 
question of fact whether, at any particular time between the two 
periods, the credit has not, in a commercial sense, expired(f). 


415. Where payment is to he made by a bill of exchange or 
promissory note payable at a future day, and tbe bill is not given, 
then, unless credit is made conditional on such a bill or note being 
giveu (m), the buyer is nevertheless entitled to cre<lit until tbe time 
when the bill or note would have matured (»). The seller's remedy 
in the meantime is an action for damages for broach of the 
agreement to give the bill or note(o). 

In particular, credit is conditional where the price of the goods 
is payable in cash with an option to the buyer to substitute a bill 
or note payable at a future day; it is not conditional where the 
price is payable by such a bill or note with an option to the buyer 
to substitute cash^p). 

Wboro tbe buyer has the option of giving a bill or note payable 


allowance of the longer creCit may, bowovor, be made conditional; see 
note (iw), infra; eompan Dadd t. Ponttford (1S60), S P. 11. (M. S.) 324 
(payment of interest). 

([) .Uhferih V. Padfard (1S73), L. K. 0 C. P. 30 (price payable in 
**(rDm aix to eight weeks**: Onuve, J., d ou bt ing wh ether the worae should 
not be eonatru^ Joriiua eanira proferantam, i.t., ^ainKt the aellor). Prica 
T. Niron (1814), 6 Taunt. 338. waa not cited, but» dUtinguishable, u con* 
iaini^ oo words of estimate. As to expn>A*uoD« of time gcruoA*al2y, ace 
title Trae. 

im) Piekaan v. Jepaan (1817). 2 Stark. 227 (three months* credit, then 
bill at three mouths, If more credit wanted); v. IVc/r (1804), 16 

0. B. (k. s.) 471 (cash under discooot at eud of credit, or three months bill 
then ); Lta ▼. /Swdea (1816), 7 Taunt. 188 (caab: substituted agreement 
to give bill: none given). 

(n) jtfuffcn V. Prira (1803), 4 East, 147 (credit three months, tlieo bill 
at two); DviUm ▼. ^otoioyuoa (1803), 3 Bos. & P. 082 (bill at two months ); 
Brooke r. TVAits(1805). 1 Boa. 4& P. (v. n.) 330 (two months’ credit, then hill 
at twelve); Day ▼. Ptefon (1829). 10 B. iiC. 120 (part in cash, residue by 
bills); ffeipi v. W^inierbodom (1831), 2 B. 6^ Ad. 431; Paul v. Dod 
(1646), 2 C. B. 800 (six months' credit^ then bill at future date): Babe ▼. 
OUo (1903), 89 L. T. 562 (bill si future date). Tha case is still ^tzoogcr for 
credit where it is the seller’s fault that the bills aro not given (TY^yse's 
Morthyr SUam Coal and Iron Co. v. Morewood & Co. (1877), 46 L. J. (u. B.) 
746). As to the cffectof the buyer’s repudiation of tho contract, aoo p. 237, 
pool. 

(o) The buyer is liable in damages for any loss caused to the seller by tbe 

bin or note not being ^ven (Cobs v. OUo, mpra, per Ebn^bot, J. ; ift4eMw 
V. PrioOy oupra, per oufiam). These damages are not the price of the 
goods {Babe ▼. Otto, oapra; Muoeon v. Prise, supra, per Lawbbnce, J., at 
p. 161: Belpe v. (1831), 2 B. & Ad. 431, per Lord Tekter* 

DBK, C.J., at p. 434, and LitTLSDALX, J.. at p. 436); compare, to the 
contrary, BufcAtnsow v. iteid (1813), 3 Camp. 829. It haa been decided, 
on a AndiAg of a specif jujy as to praotico, that the seller must leader a 
draft for acc^tance {Boodo. Ueoiaor (1804), scram Lord Ellsvborodob, 
C.J., at Nisi Prius, reported in Comyn on Contract (1824), 2nd ed.. 
p. 180; 8ec alao 8paoA v. Boro (1842), 1 Dowl. (h. S.) 695; com* 
pare FoeUr v. fiaies (1880). 2 F. 6t F. 103. obtfsr prr B(.ACKBrKX, J. It 
u not fraudulent for the selier seentij to repurchase the goods from tbe 
buyer, if be osnnot get a biU (Bom# v. Lunetl (1810), 4 Moore (c. p.), 10). 

&) Anderoom v. ^f4#ls Bores OlMing Oo. (1870), 21 L. T. 760 (osm 
with option of bill); Bobo v. Otto, supra (price payi^le by bill). In the 
ppe oftM tbe seller dose not give credit except on tenai; in the ether he 
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ftt a future day, or of paying cash, and pays part of the price in 
cash, he cannot, under the option as of right, claim credit for the 
payment of the residue of the price (g)* 

416. Where the price of the goods is made payable by instal* 
ments at future dates, a provision in the contract that, on the buyer's 
default in the payment of any instalment, the unpaid balance shall 
become immediately payable, is not a penalty (r). 

417. Notwithstanding that credit has been given, if the buyer 
repudiates the contract the seller may forthwith elect to treat the 
contract as rescinded, and, if he does so, may, without waiting 
for the eipiration of the credit, recover the value of such of the 
goods as the buyer has retained ($). 

SCB-Ssur. 0/ fkpotii. 

418. Part of the price may be payable as a deposit. 

A deposit is paid primarily as security that the buyer will duly 
accept and pay for the goods, but, subject thereto, fonus iKirt of the 
price (0* Accordingly, if the buyer is unable or unwilling to accept 
and pay for the goods, the seller may repudiate the contract and 
retaiu the deposit (a). If the seller is unable or unwilling to deliver 
the goo<ls, or to pass a good title thereto, the buyer may repudiate 
the contract and recover the deposit (b). The buyer may also 


tfivrA errdit to bo Micurcti by bill. The queeUdo le a matter of iDteotion 
wbetLur the contract is u cash or a credit trauiactioo. 

(v) Srhittidn v. t'oiUr (1SC7), C H. ^ K. 4. The buyer has elected to 
pay cash, aud «uch election ie irrevocable (tfrid.v. TTeir (1864), 
16 0. B. <N. 0 .) 471, ptr \VilL£S, J.). 

(r) ir<dlm^/enf v. Mutnai SocMj/ (1880), 6 App. Tas. 686 ; Siem4 r. 
Btck (1863). 1 1)e (1. J. Sin. 695, 0. A. (oiorlfrsjrc): troMor Ijoan 
Co. V. Orice (1880), 5 Q. B. i). 60S, 0. A. Such a provliion it often fouDd 
in hire-purchnso cootracta; sec, generally, Uilee Bailwknt. Vol. I.,pp. 564 
ct eoq.: Hills op ^xlTh Vol. 11)., pp. 12, 13. 

(«) Mavor v. Payiu (1826), 3 266; ▼. ilorhDUJc (1884), 

15 C. B. (N. s.) 711. The aeller can also recover damaM for nou-aeceptance 
fit the residue (Trayne*r Mortk^ $toam Cool and Iron Co. v. Morovooa <8 Co. 
(1877), 48 L. J. (q. b.) 748 ; Foster ▼. Bodes (1860), 2 F. & F. 103). Pamages 
for Don*acccptaDoQ are ** a sum payable, not under the contract, but due 
and payable as soon os the contract is broken ** (Wayne'e Merthyr Sirtm 
Cm! and Iron Co, v. Moreutood dt Co., enpra, per Lush, J., at p. 740). 
As to damages for non-acooptanco generally, see Sale of Goods Act, 1893 
(58 6 c 67 Yiot. c. 71), s. 60; pp. 267, 268 post. If the seller does not elect 
to rescind, the pro vision of credit is binding upon him, evu althongh the 
buyer has been guilty of fraud (Ferausonv. Carrin^foii (1829), 9 B. 65 0. 
69: Sfrutf V. Smith (1834), 1 Or. n. As R. 312). A foHiori he oannot 
recover the price at once where the buyer has not repudi.vted (tTayne's 
Merthyr Steam Oooi and Iron Co. v. Morcwwt S Co., supra). 

(f) llowe V. Smith (1884). 27 Oh. D. 89, 0. A.; see at pp. 101 

<*c seq., whore the history of earnest, which ia idendoal with a deposit, to 
traced by Prt, L.J. ; Soper y. Arnold (1889), 14 App. Cas. 429, 433—436; 
Ookendenv, Ilonly (1868), E. B. 6c £. 486; HoHy. BumeU, [1911] 2 (^. 
661. The fact that the deposit to in the hands of a st^ueholder to 
immaterial (Rail v. Bum At, supra). 

(а) Rows V. Smith, supra ; FiU v. CossanH (1842), 4 Man. 6c G. 898 (sale 
of palm oil scrapings); HoU ▼. Burnell, svpm. 

( б ) WaUtab v. SpoUitufOode (1848), 16 M. 6c W. 601 (shares),; 

Afoker (1886), 2 Ad. At £L 600 ; Warren r. Moore (1896), 14 T. 


OoebeUr. 
t. R, 497, 
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SBOT. 4. 
PamOBt 


Default la 
pajiag iostol* 
meat of price. 


Sflsoti^ 

repadistioa. 


yunetio& of 
depoiit. 



Rum 0¥ Ooom. 


«8 

8xot. 4. i^ecoyer it where, without the default of either part;, the eontraot 
Pan&ent. is reeomded by either party ponoaut to ao expreee power in the 
— contmet in that behalf (e). 


Sub-Sect. 4. —Iniertii on Prin^ 

HjMthj 419. Intereet on the price of the goods is pnmd facie not 
*r**^^* payable (d); but it may be payable by agreement (e). 

An ssreement by the buyer to pay intereet on the price mar be 
interred from the course of dealing between the parties, or from 
usage of trade (/). 


Where bill or 
not« to be 

giTfik. 


420. When the goods are to be paid for by a bill of oxchange or 
promissory note, and the bill or note is not given or made, an 
agreement on the part of the buyer is infened to pay interest on 
the price from the time when the bill or note would have 
matured (y). 


G. A. (sale oC land); compare Atawortit v. Moimoey (lB53b 0 Exob. 175 
(no default by reodor); Boavan r. M*I>oHnoU (1S64), 9 Rich. 309 (oo 
default by vendor: lunatic buyer). The boyer is not entitled to interost 
on tbe depoeit (IFotber r. Coni^hlo (1798), I Boe. h P. 306 ; PHiAlMO v. 
Sckrocder Hm), 2 Bing. (K. O.) 77). 

(c) WkUbrtitd d Oo.. lid. v. WoU, [1902] 1 Ob. 835, C. A. (purchaaer'e 
lien on land for deposit). 

(d) Gordon v. Swan (1610), 2 Camp. 429, n.; 12 East, 410; CoUon ▼. 
BroM (1612), 16 Eset, 223 (money Icot); Uiggino v. Sargonl (1823), 2 
B. A C. 948 (policy of insurance). Tbc rule is the Siune oven where a 
balance is struck (CAalis v. York (i>idbs) (1806), 6 £gp. 45); and see, 
generally, title Mo^*et avd Monbt-Lekdikc, ToI. XXI., p. 37. 

(s) Barruott v. Alien (1824), 2 Bing. 4. 

(/) Be AngUieg (Uorgnio), WiSmel v. Oardntr, [1001] 2 Ch. 548. 0. A., 
oveiTaiing Sc Bdwordi, frmirjm# v. TreiiM (1891), 61 L. J. (CH.) 
22; Z)s HaviilnnA v. Boroerbank (1607), 1 Camp. 50. per Lord Ellev- 
mOftOCGH. C.J.; Bruee v. BunUr (1813). 3 Camp. 467 (agent); liinn v. 
Bradley (1818), 3 Moore (c. r.), 206, Rx. Ch. (bank deposit) ; Baion v. Bell 
(1821), 5 B. A Aid. 34 (compound); Bhodei v. Bbodss (1860), John 663. 
So, too, as tbe price is a debt, inter^t may bo awarded by way of damages 
under the oouoiriona prescribed by tbe Civil Prooeduio Act, 1633 (3 & 4 
WilL 4, c. 42), B. 28. in the case of other debts; see titles Dauages, 
VoL X., p. 332, note (b) : Mokbt akd MowBT-l>BFf>nfG, Vol XXI., 
p. 38. In Scotland, interest runs from tbe date of tender or delivery of 
the goods, or, as the case may be, ftotn the date when the price was 
pay^le ; and the Sale of floods Act, 1893 (56 A 57 Viot. c. 71), s. 49 (3), 
saves the Scottish rule. 

(g) Beeher v. Jone$ (1810), 2 Camp. 426, n.. Ex. Ch.; Porter v. Pahttrave 
(1610), 2 Camp. 472 ; 8laek v. LoweU (1610), 3 Taunt. 157 ; Jftireiail v. 
PocU (1610), 13 East. 96; Farr v. Ifard (1637), 3 M. A W. 25; Davit v. 
Bmyik (1841), 8 M. A W. 399. 
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Part V—Rights of Unpaid Seller against 

the Goods. 


SXQT. 1. 

InGsnersL 


Sbct. 1.—'7r GenmU. 

421* Subject to the provistoos of the Act (4) aod of my eistute 
in that behalf (t), notwitbetanding that the property in the goods 
may have passed to the bayeri the unpaid setler of goods, as such, ^ ^ 
has, by implication of law (k\ g lien on the goode for the price 
while he in in possession (0 of them ; in case of the insolvency of 
the buyer, a right of stopping the goods in tranuita after he has 
parted with the possession (m) of them; and, subject to certain 
statutory limitations (n), a right of resale. 


422> The seller (o) of goods is deemed to be an unpaid seller ** ll«*&iiLr of 
within the meaning of the Act, when the whole of the price 
has not been paid or tendered (p); or when* a bill of erchange, 
or other negotiable instrument, h^ l>een received as conditional 
payment (g), and the condition on which it was received has not 


{h) i.«., Ssleof Gocdi, Act ISOS (66&67 Viet. 0 . 7])| see i6u<.,m. 41—43 
(Hon). 44-^6 (steppage tn franstlv), 47 (dispositioiu by buyer), 48 (resole 
by seller), 65 (nc lien etc. controry to express ogreemeat eto.). 

(4) See Factors Act, ISSO [62 St 63 Viet. c. 46), ss. 8 (disposition by 
seller id possseaion), 9 (disposition by buyer in possession) (discussed 
pp. 190 sissg., ants); Factors Act, 16S9 (62 it 63 Viet 0 . 45), s. 10{dis< 
position by buyer b^g traut^ereo of document of title). These provistoos 
are substantiaUy ideatiool with the Sale of Goods Act, 1893 (66 ic 67 Viet, 
c. 71), es. 26 (1), (2), 47, proviso, respectively. 

(k) Sole of Goods Act, 1893 (66 A 67 Viet. o. 71), s. 39 (1). 

(l) In this case the buyer has no possession, actnal or constructive. As 
to the soUor's lien, see pp. 246 et seg., 

(m) Id this case the seller, by debvering the goods to a carrier, has giveu 
the buyer constructive, but not actual, possession. Am to stoppage 
tronsitn, see pp. 24? s( tree., jwt. 

(ft) See Sole of Goods Ac^ 1893 (66 A 67 Viet. c. 71), s. 48 ; end, as to 
resale, see pp. 263 ft arg., port. 

( 0 ) Including an alien enemy trading with a British subject who has 
a licence fix>m the Grown (FaHon v. Pearton (1812), 16 East, 419 
(stoppage in tramita )). 

(p) Hodg$(m v. Loy (1797), 7 Tenu Ren. 440; Feue v. Wrnp (1802). 

3 Bast. 03 (stoppue); MtlgoU v. KftiU (1841), 3 Man. & G. iOO 
(Uen ); TTscheUs v. Sfirt (1831), 6 C. A P. 179 (payxnuit by acceptanoe of 
composition). The price must of course be due: There can be no lien 
without an immediate r^t of action for the debt " (^asti v. MUeMl 0816), 

4 Comp. 146, per lA^rdELLS^BOROOGii, C.J., at p. 160). The existence 
ol a set'Off witnout an agreemeni to set off is not a payment of the debt 
{Pinnock V. BarriBOH (1838), 3 M. A W. 632); and on offer by tlio 
fsr^itor to set off a debt due from the perm having a lien does not. 
amount to a tender so ss to discharge the lien (Clarke t. FeU (1833), 4 
B. A Ad. 4C^). The whole of the price ’* mentioned in the text, sapre;, 
is the price of all the goods where the contraot is entire s in severable eon- 
irMts It would. Si a rule, he only the apportioned price of such part of tho 
goods as is retained; see p. 240, peri. As to tender, see title CoKTEAor, 
Vol. Vll.,pp, 417 riw. 

(g) As to payment by negotiable instrument, see p. 234, anU ; and 
•eei geaerallj, title Coktoact, Voh VII., pp. 447| 449* 
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In G«n«raL 


Seller, peel* 
tio& wbe& 
lapeid oa 
ecceoat 

conent. 


Beller'e rif bte 

rinii&erllv 

fedlTlelble 


been fulfilled b; reason o! tbe dishonour of the instrument (t) 
or otherwise (t). 

If tile buyer become insolvent, the fact that the seller has 
ne^tiated the buyer's acceptance taken as conditional payment, 
and that tbe instilment is outstanding, does not prevent the seller 
being an unpaid seller (t) 


423. Where there is an nnsettled account current between the 
parties— 

(1) If tbe seller appropriates goods to the buyer specifically on 
account of a debit balance then existing against him, he. cannot 
exercise any rights of an unpaid seller against those gootU by reason 
that the balance of tbe account may subsequently l>6 reversed in 
hie favour (u); 

(2) If the seller draws upon the buyer specifically against 
particular goods, he does not lose his rights as unpaid seller in 
respect thereof merely because it is uncertain at the time when he 
exercises such rights whether the Imlanco of the account is or ie 
not in his favour (6): it lies upon the buyer to prove the negative (c). 

424. The unpaid seller's rights extend over every part of the 
goods for tbe pnee of all of ihem (d), except where, by the terms of 
the contract or otherwise, the price has been apportioned (e). if, 
however, the buyer becomes insolvent, the \uipai<] seller's rights 
are, hy implication of law and notwithstanding the apportionment 


(r) Frifev. VKray (1802). 3 F.ast, 03; 0fifitk4 v. Perry (1869). 1 E. E. 

680; V. Bo&kcfw, Vaughan <£ Co. (1875), 10 Ub. App. 491, per 

MxuJSH, L.J., at p. 501; Re Xaikan^ h'z parU BUipUUm (1671>), 10 Cb. D. 
586, C. A. The words *^or otherwise seem to contemplate the case of the 
insolveocy of tbe buyer during tbe period of credit, as in Valpy v. Oakeley 
(1861), 16 Q. B. 941; Gri/^ v. Perry, sapni. 

{$) Bale of Goods Act. 1893 (56 & 57 Vict. o. 71), s. 38 (1). Where tbe 
bill is rouning thero is no debt, and so tbe seller is paid. So also where tbe 
bill, although it may be overdue, is outsf ending in Iho hands of an indorsee 
or bolder. Tbe case of tbe buyer's iosolvenoy is an exception ; see the 
casee cited in note (I), infra. 

(0 NiUe V. GifTUm (1834), 2 Cr. & M. 604. 512; Qurm ▼. PeUkoiC, 
Vaughan d Co., eupra, ovoiraling on this point Bunney v. PoynU (1833), 
4 B. & Ad. 668; Re Dtjriee («/.) (9 Sone, lAd.» Eu'hhoU v. i)efru$ (j.) dt Gone, 
X(d.,{]909]2Ch. 423. 

(a) This proposition may, it ia sabmitUd, be nthered from Veriue y, 
JeieeU (1814), 4 Camp. 31, os explained by LA>rd Ellen borough, C.J., iu 
Patten v. Tkompeon (1818), 6 M. 5c S. 3^, at p. 360. Fertus v. Jewell, 
sapra, waa a case of stoppage in iraneitu, but the same principle ehoald 
apply generally; sec also O'mtih v. Bowles (1797), 2 Esp. 676 (remittance of 
money in payment of debt). 

(fr) Wood y. Jones (1825), 7 Dow. 5c Ry. (e. b.) 126 (stoppage tn Ifaitetlw); 
see also The Timee (1883), Brown. 5» Lush. 88. 

(e) Wood y. JoneOf enpra, per Abbott, C.J., at p. 129. 

(d) Weniwortk t. OulhtaUe (1842), 10 M. 5e W. 436, 452; Poyns v. 
B^dbell (1808). 1 Camp. 427 (lien); ifarib v. Lakeh (1837), 3 Bing. 
<x. c.) 408 (engraver's Ucn); Coombe v. 2foad (1842). 10 M. ^ W. 
117 (fuller). It u conceived that, in the csso of entire contrail, *' tbe 
whole of the priee** in the Sale of Goode Act, 1893 (50 k 67 Viet, a 71), 
8 . 38 (1) (a), means the prtoo of all tbe goods; ace nolo (p), p. 230, ante. 

(s) As In tbe case of mstalment cootrocts, where tbe instalments are to 
be i^sratelj paid lor. In such cases tbe seUer’s fights are i^<n^ned 
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of the price, exercisable over every portico of the goods not paid for in Sm. i. 

respect of any part of the price of the goods due under the contract (/). InQeaeral. 


485. With regard to the rights of the unpaid seller against the Mcftnin^oT 
goods(^), the term seller*' includes any person who is in the 
position of a seller, as, for instance, an agent of the seller to whom 
the bill of lading has been indorsed (A), cr a consignor or agent (t) 
who has himself paid, or is directly reeponsible for, the price (A;). 

The same rights are possessed (1) by a principal conrigning goods 
to his factor on a joint account, where the factor is a debtor to the 
principal for a proportion of the goods (m), by a person who has 
agreed to buy goocu and who resells the gc^e, not having at the 
time of the resale the property in them(n), and by a surety for 
the buyer who bas paid the price to the seller (<>). 


(£« Jidw<xrd4, Ex parie Chalmert (1S73). 8 Cb. App. 289, 293; Morgan v. 
Bain (1874), L. R. 10 C. P. U, fir Bbbtt, J.. at p. 25). 

(/) Ro A'dwordf, Rx varU CAclaKri, tapiii. If aoj portloD of tlie goods 
is p&id for, tbs seller's riglits over that portion of them are of conrae 
KOno(.Vsr<!Annf Banking Co. of London x. Vkosnix Btonem^r SM Co. (1877). 
5Ch. D. 205). 

{g) Tho words of the Sale of Goods Act, 1893 (56 & 57 Vict.o, 71), are 
" Ih this part of the Act," f.s., in ifriU, as. 38~-^8. 

(A) M oruion v. Gray (1624), 2 Biog. 200 (stopp.ig«» in tranoiiu). Although 
BasT. C.J. (iftid., at p. 201), says that tbs transfer of the bill of lading eon* 
ferred on the a^oot a sufnoieut riffbt of property to enable him to bring 
trover, tbe real point decided was that the agent bod oonferred upon him 
a right to the possession of tbe goods {Bm-M y. Natcimtnio (1008), 10<) 

b. T. 71). It wos not intended to oyomle Waring v. Cox (1808), 1 Camp. 
360, OT Oorr X. Harden (1803), 4 East. 211, where it was held that tbe 
agent conid uoi bring trorer or 

(t) FeUe V. Wray (1803), 3 East, 93; Van Caitool v. Booker (1848), 
2 Kscli. 601 (ogciil abroad): Tuekrr x. iZiff^Arry (1828). 4 Bing. 
.510: MeremUU Bonk ▼. Gladotane (1868), L. it. 3 Exeb. 233 (agetit 
abroad) (all cases of stoppage in ; Hairfces v. Dunn (ls3l), 1 

Tyr. 413 (Ikm) ; Folk x. FUlrker (1866), 18 C. B. (P. S.) 403 (right of 
property in agent). 

{k) Sale of lioods Act, 1893 (56 8; 67 Viet. e. 71), s. 38 (2). A partner* 
ship selling goods to a member of the firm is a seller (Be McLnrxn^ 
Kx purle Cooper (1870), 11 Oh. D. 68, C. A.). 

(i) It nmy be that these persons fall within the words of the Sale of 
Goods Act, 1803 (66 67 Vict. c. 71), s. 38 (S), as being persons in the 

position of a seller." 

(m) NeviOM x. Tkomion (1805). 6 E.ist. 17. Einioch v. Craig (1790), 3 
'l orm Kep. 783, H. L., was not a coao of stoppage in irontitu ur of lieu os 
against a bnycr, but one in which a priocipm provented the goods coming 
into his ogenCfl possession so as to vstabliw a lien of a factor. 

(n) t/eniyn$ x. Uebomo (1844), 7 Man. Si G. 678. **SeUer" in tbe Sale 

of Goods Act. 1893 (56 4^ 67 Viet e. 71). inolndes a penon who agrM to 
sell s. 62 (1): see p. 121, anU), (^<tre, however, whether this putionlar 

ease docs not rather fall under the Sale of Goods Act, 1893 (56 & 57 Viet. 

c. 71), s. 39 (2): see p. S58, post). 

(o) A surety had no right oi stoppage in troattfw at common law (8iffken 

V. TTmy (1806), 0 East, 371), but it was decided in Imperinf Bank x. London 
and 8t. Katkarino Boeke Co. (1877). 6Ch. D. 196, that, having paid the 
priotp an agent of the buyer, who vat in the position of a snrety for his 
prinelpal, could exercise against him tbe sellere right of lieu bj virtue of 
the Meroaotile Law Amendment Act. 1856 (19 Sl 20 Viot. o. 97), i. 5, 
as the seller's lien was a *' aeenrity ": compare Bo BteeU, Bwfsll v. 
Hkoothrtd (1886). 29 Ob. D. 264, C. A.: and tee Bo £4oAt6owfi 

T. Jf^ifyn (1886), 3dCb.D, 675; Utle GVAftAjrxu, Vol. ZV., pp. Stl, 523, 
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426. Snbject to the provUions of the Act (p)i the unpaid 
seller ( 9 ) of goods who is in possession (r) of them is entiUed to 
retain possemou of them until payment or tender {$) of the price (t)— 
( 2 ) where the goods have been sold without any stipulation as to 
credit (a); 

( 2 ) where the goods have lieeu sold on credit, but the term of 
credit has expired ( 6 ); or 
(d) where the buyer hecotnes insolvent (c). 


(p) Sale of Goods Act, IS93 (66 Sc 67 Viot. 0 . 71), S4. 42 (part delivery 
iuteoded as foil delivery), 43 ()) (Urmiiiation uf lien), 47 (Iom of lien lu 
againet buyer's duponee), 66 (effect of ezprese agreemeDt etc.)* 

( 9 ) for tbedednitioo of *'an paid seller,'* 90 c ibid., e.3S(l>; p. 

(r) Inoladiog the poeaeeaiou of the eeller'a eorvaot or bailee (OtreiMoa v, 
jron«{1796). TTermEep. 64). The Act does not define *‘poe»e 8 sioD.'' The 
fact that the bnjer is sole under the oontraet to exercise some degree 0 ! 
pQiiession or control ia not inooneietent with the seller's possession under 
a Hen. The test of the loss of lien is whether the buyer has uncontrolled 
poMMion, or not (lord's TrvsUs v. OmU A'osfsrw Ttadway, [lOOS] 2 K. B. 
64, C. A.. Mr FLSTCitsii MOVLTON, L.J., at p. 69, where the principles are 
considerM) ; see Mtigaie v,KebbU (1641), a Man. St G. 100 (selJor gives 
inner, but retains outer, key); tU "Ex pares IftUoaghi^ (2661), 

Id Ch. D. 604 (barge: some ooatrol by debtor); UUi^n v. Tucker (1668), 
69 Ob. D. 669 (pled^: delivery ol key) { Great Enetem Botfway v. Lord'i 
Trasiss, [1909] A. C. 109 (oarrfer's lien : goods on creditor’s land leoaud to 
debtor); see also title Lixn, Vol. XIX., pp. 4 of 
( 1 ) Tender of the price duly made divesU the seller's lien (MartindaU v. 
Bmitb (1641), I Q. B. 369); see title Lxsk, Vol. XIX., p. 26. 

(I) Including sums, such ss oustoms duties, treated by the contract as 
part ol the prioe (H'inki v. Baetall (1629), 9 B. & C. 372), but not including 
the expenses of custody in the exercise of the seller's lien (British Bmpirs 
BkiffUg Co. T. Bomto (1669), £. B. St E. 363, 367, Ex. Ch.; afUrued 
(166n), 6 H. 1j, Cu. 338). But a lien ruav, it seems, exist even in the case 
of an illegal contract {Bcarfo v. Jforysft (1636), 4 M. Sc W. 270 (Sunday 
contract)), or where the debt is bnmd by the Statute of Limitations 
(ffpsart V. Eerily (1600), 3 Esp. 61; Bo Broomkead (1847), 6 Bow. Sc L. 
62), the maxim being moiwr erf odndilio poBoidetUio (Tayl^ v. Olmtsr 
(1869), L. R. 4 Q. B. 309); see title LmiTaTiov of Actions, Vol. XIX., 
p. 42 \ and, as to lien generally, see title LiXK, Vol. XIX., pp. 1 ef m. 

(o) 8 ale of (joods Act, 1693 (M Sc 67 Viot. c. 71), s. 41 (1) (a). Here 
the price is payable on delivery! for, where uotliing is said, payment and 
delivery are concurrent (tHd, s. 26); tee p. 204, cenU. 

( 6 ) Sale of Goods Act, 1693 (56 Sc 67 Viet. e. 71), s. 41 (1) (b). In this 
case the price baa become payable on delivery (Bew v. 8wain (1628), Dau. 
Sc LI. 193). 

(e) Sale of Goods Act, 1893 (66 St 67 Viot. c. 71), s. 41 (1) (o). The rule 
is the same whether credit has been given or not, and whether or not 
insolvency occurs during the period of credit {Blexam v. 8andor$ (1826), 
4 B. 8 c 0. 941 ; v. P^rry (1869), iB.StB. 080 i Ounn v. SolcUov, 

Vaughan (2 Co. (1876), 10 Ch. App. 491; G'rios v. Biehardoon (1877)» 3 
App. Qmm. 319, F. C,; Be WeMaJee, Sx jfarte WiUougl^, supra). The 
insolvent buyer is entitled to delivery ii ne pays or teaien tM price of 
the goods in cash, whether cash was payable or not (He A^ofhan, Ex parU 
SiapUipn (1679), 10 Oh. D. 686 , C. A.), for. in the case of insolvency, the 
law allows the seller to alter the terms of the contract (B« Phanix Boioemor 
Steel Co., Ex ports Oamferik, HmeetMe Iron Co. U676), 4 Ch. D. 108, 
C. A., per JE 88 BL, M.R., at p. U3 s ms note M. p. 240, <mU). The piiee 
nf previous deliverise unpaid for most be inriuded (Be Sdwardt, S» parte 
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437. The seller exercise his right of Uea notwithetandmg 
that he ie in posseesion of the goods ab sgent or bailee of the 
buyer (d). 

Suc^SsOT. *i.— Ddirteg, 

428. Where an unpaid seller has made part delivery of the goods, 
he may exereise hie right of lien on the I'omainder, unless such 
part delivery has been made in Huch circnmsUnces as to show an 
agreement to waive the lieQ(s). 

In particular, such an agreement may be inferred where the 
delivery is of an essential part of the go^ sold, as, for example, 
an essential part of a machine(/); or where the character of the 
person taking delivery, or the object for which it is taken, is such 
as to show a common intention to treat the part delivery as a 
delivery of all the goods (g)\ or where the part delivery takes place 
in circumstances showing that the seller's agent in possession of 
the goods has acknowledged to the buyer that he holds the goods 
on his behalf (A). 


CAdfnwr# (1873), 8 Oh. App. 389). Dcfsalt io that behalf by the buyer, 
or his trustee in bsakruptey, ontitlcs the eeJier, after the lapse of a 
reasonable time, to repndiate the ooutroot altogether (fis Naikan, Bzpati^ 
SUkpUUtfk (1870). 10 Ch. D. 5SS, C. A.)* 

id] Sole of Goods Aot, 1893 (56 A 57 Viot. c. 71). a 41 (3); Townkp r. 
Crump (I83G), 4 Ad. ^ El. 68 ; Miles v. OorUm (1834), t Or. 5& M. 504; 
Criss V. KirMnUcm (1877). 3 App. Cos. 310, P. C. (all eases of insolvency); 
compare titles AOSVCT, Vo). [., pp. 197 sf teq.; BAiuim^i, Vo). 1., 
pp. 647 el seq. : Liek, VoL XIX.. p. 8. At oominoa law the lieu woe not 
oxercUsbU after ao attorn meat by the seller to the buyer if the buyer 
was uordy in default, being solvent (Cusaeik v. Robinson {IMi), 1 B. S. 
209, 308) i $ 00 , further, the coses on attonimoot under actual receipt, cited 
in uoLe (n), p. 132, atde. On the buyer's iiuolvonoy, however, the lien 
revived (Cries v. Richardson, supra). The rule has now been in.'tdo a geuerai 
one. The >Salo of Goods Act, 1803 (56 & 57 Viet, a 71), $. 41 (2). Uof course 
not appUcablo where the go^ are sold on oredit, there being during; the 
credit no * right of lien,"* and it most also be read subiect to ibid., 
s. 43 (i) (see p. 344, post), so that, if the lien is lost, and the goods ore 
altcrwurtls rodoliyot^ to the seller as bailee, the seller's right does not 
revive. As to loss of lieu, see title Libs, Voi. XIX., pp. 28,29. The right 
may sl*«u bo excluded under the Sole of Goods Act, 1893 (56 d» 37 Vicl. 
0 . 71), e. 55; see p. 279, post 

(s) Srie of Goods Act, 1893 (56 A. 57 Viot. o. 71), e. 42; Sannsy r. 
Rci/ntg (1833), 4 B. A Ad. 568 (seller's own possession); TaiMer v. o'oocsU 
(1845), 14 M. A W. 28; Dixon v, l^aUs (1833), 6 B. A Ad. 313 (port 
delivery to satisfy sub-oontront): Rs ATcXorsw, J?a ports Oooper U8?9), 
n Cb. O. 88, C. A. (carrier retains Ueo for freight). The fact tbat the 
goods ere in tbo seller's own poeseeaion is important to show that a part 
delivery is not Inteoded as a oompiete deliver (iliLs v, Qorton (1834), 
2 Or. A M. 504. per Batlet, B., at p. 510). The " right of lien " must 
exist in the lirst instance. Thus, if the goods are deliverable by instal- 
mente, which are not to bo eeparatoly paid for, as the pries is aot payable 
natil f^ter oompiete delivery, no Ben exists, and the S$Ao of Goods Act, 
1898 (56 A 67 Viot. o. 71), s. 43, has no apphoation. if the instalments 
•re to be separately paid for the lien u ordinarily severable: see 
up. 240, 241, ants, 

{/) Rs MeLarsu, Hi pftris Ooopsr, supra, per OmoN, L.J., at p. 75. 

<tf) Jwss V. Jonss (1841), 8 M. A W. 43l (stoppage tu fruesflw.* port 
dwvery to assignee of buyer under deed for benefit of oreditore), explained 
in Be McLarsn, Bx parts Ooopsr, sapra. 

(A) Hommomi v. AnAsrson (1808), 1 Bos. A P, (n. R.) 69, m explained by 
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429. The unpaid seller of goods loses hia lien thereon when he 
delivers bis gcxMs to a carrier or other bailee (i) for the purpose of 
transmiBsioD to the buyer, without reserving the right of disposal (A;) 
of the goods (i); when the buyer or his agent lawfully obtaius pos* 
session of the goods (m); or by waiver thereof (n). 

^Yhere at the time of the contract the goods are in the poBsession 
of the seller’s agent (o), the Hen is lost where the agent, with the 
coDsent of the seller, acknowledges to the bnyer that he holds the 
goods on his behalf (p). 


Biumwlix. L.J.. in Kt KUU, Kx pprU (1880), 14 Ch. D. 446, C. A., 
at p. 4M, and by BKsrr, L.J.. in m J^cLarea, Hx ftarU Cooper (1876), 11 
Ch. D. 68, C. A., at p. 74. But Hamwtond v. An4er$on (1803), 1 Bus. 6 t P. 
(M. a.) 69. bss also been explained as a case where the buyer bad, by 
weighing all the goods sold for an entire price, taken actual pouvssion of 
all of them and men separated part per Crambrk, 3., tt p. 78; 

Bftnney v. PoynU (1833), 4 B. 6 i Ad. 568, per PaRK£. J., at p. 571; Re 
McLaren, Ex parU Cooper, tupra, per COTri>N, L.J., atp. 77); see also 
Ifood V. TaeeeU (1644), 6 Q. B. 334. Qntgre, howCTCr, whether the pro* 
position in the text U not affected by the Sale of Goode Act, 1663 (66 it 57 
Viet. c. 71). t. 41 (8): see p. 343, ante. 

(i) Sneb as a forwarding agent of tbc buyer. 

(k) Under the Sale of Goods Act. 1803 (56 & 57 Viet. e. 71). s. 16 (1) 
(see p. 161, ante), t.e., without constitutiDg the carrier the seller's own 
Mgent. instead, as is generally the ease, the agent of tbo buyer, as under 
the ^ale of Goods Act. 1893 (56 & 67 Viet. o. 71). s. 32 (1) (see p. 222. ante); 
see Crwen v. Ryder (1816), 6 Taunt. 433; Hurk v. HaifiM <18SS), 5 B. 4& 
Aid. 832; rkomMOw v. TraU (1636), 6 B. & 0. 36 (all oases in which 
the seller retained the mate's receipt for the goods). Thus, a shipment, 
where the bill of lading is taken to the order of iho seller or his agent, is 
a deliTcry to the master as the agent of the seller (Ifafl v. Raker (1646), 
2 Kxcli. 1, per I'Ansa. B.; Oahorron t. Kreefl, Krrpfl t. 7Ao«pson (1876), 
L. B. 10 Exeb. 274, per CtaASar, B.). Oases in which the sollcr agrees to 
deliTer the goods at tneir deatinatioo are similar. 

(0 f^ale of Goods Act, 1893 (56 & 57 Viet. c. 71). s. 43 (1) (a). 

(Hi) /6id., a. 43 (L) (b); Re MeL'tren, Ex parle Cooper, mpra, per 
BwTT. L.J., atp. 71. The lien exists only while the lellor is in possession 
(i6id., 8. 39 (1) (a), seep. 239,ante); as to marking or setting aside the 
goods, sec Hotffemset T. Bkoeksfe (1638). 8 B.dsC. 613; Disoav. xntet(1633), 

5 B. A Ad. 313; Toionley r. Crvmp (1835), 4 Ad. St EJ. 56. A specif 
interest may. by agreement etc., be reserved to the seller no^itbstanding 
delirsy (Dodelev t. VorUy (1640), 13 Ad. it £1 633), or the seller may, 
by agreement, be suthoris^ lo retake the goods (Aieftands v. Symone 
(1645), 8 Q. B. 60); see p. 265. post. To divest the lien poasesuon must 
be t^en in the capacity of bnyer or buyer's went, not as the selleria 
specif bailee; see pp. 345, note (o), 247, port. It must also be notic^ 
that under the Sale of Goods Act. 1893 (56 & 57 Viet. c. 71). a. 43 (1) (b), 
tbe bnyer must take lawful poascewon, whereas in idiJ., s. 46 (1), (3), the 
word ** lawful'* is omitted; see pp. 248, 251. poet. 

(a) Salo of Goode Act, 1893 (56 As 67 Viet. e. 71), i. 43 (1) (o); see 
p. 346. poet. 

( 0 ) Attornment by a seller himself in poeaession doea not divest the lien 
(Sale of Goods Act, 1893 (66 it 67 Viet. e. 71), s. 41 (2)); see p. 243,oni0. 

(p) See the cases eited in regard to tbe Sale of Go^ Act, 1693 (56 & 67 
Vict.c. 71),a. 29(3),iniiote(c), p.2l0.«as .* acealao Goifia v. fiuor(fer(lgSl). 

6 H. &N. 838, £z. Ch., per Ckoicptok, J., at p. 838 (warehouaeroau); Foolsy 
T. Great Eattem RaU, vo. (1876), 34 L.T. 537 (delivery order uoatainped); 
Oriyg v. VaftoMl Owrdion Ateuremee Co., (1891] 3 Ch. 306 (delrveiy order 
attorned to); Poution <3 Son v. An^^Amerioan OU Co. (1910), 27 T. L. R. 
38 (mere notioe to aellerii agent of tale); compare 5Mey v. Heyward 
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TVliere at the time of the contract the goods are m the pofisessioa l 

of a third person, not being the seller’s agent, the lien is lost where Seller's 

the seller puts the goods at the disposal of the bajer, who is able, Idea, 

without interference ( 7 ) by such third persoup to t^e actual or — 

constructive possession of the goods (r). 

Where at the time of the contract the goods are in the possession 
of the buyer himself as the seller's bailee, the Hen is lost where the 
contract of sale is complete (s). 

430. An unpaid seller of c^ds, having a lien thereoup does not BffMt of 
lose his lien by reason only that be has obtained judgment for the jodsmcat. 
price of the goods (t). 

481. Notwithstanding that the goods are in the pos-scssion of 
the buyer, there may, by oppress agreement, course of dealing, or 
iiBUgo of trado (a), be reserv^ to the seller, a.s between him and the 
buyer (^), a s[iecial property or interest in the goods until the price 
is paid, analogous to a lien (c). Such property or interest ir not a 

UTOO), 2 Hy. Bl. 004; Ilmnmond v. Andirum (iSOS), 1 Bos. Se.P. {v. a.) 

60, M oxptamMl inRe MoLar*n»BxparUO^p0r {l%7^)» II Cb. D. 68, C. A., 
per BasTT, L.J., at p. 74. II the sale it ms'le through the uUer't ware* 
nouteman or other bailee the completion of the contract it ip$o /acIo an 
attornment v. HwmMe (1862). 1$ C. B. (N. s.) 268). 

{q) Smith ▼. CAanea (1810), 2 B. & Aid. 763. 

(r) TamXey ▼. Turner (1836), 2 Bing. (a. C.) 161; Cooper v. BiU (1865), 

3 H. Ac C. 722 ; JfortAcu v. Croon (1875), ! C. P. D. 35 (all caaea of timber 
aold). Marking the goods bj the buyer, when coupled with other clreuin* 
stances, is evidence in such caaee of a constructive delivery ; see Tanslry 
V. Turnert $upra; Ooeper t. BiU, supni. dueb a raaridog by a snb- 
buyer is evideiice of the seUer's aaeeat to the sub .sale nnder the Sale of 
Goods Act, 1893 (50 & 57 Viet. 0 . 72), s. 47 (5lova2d ▼. Bu^Kee (1821), 14 
East, 908); See p. 260, peei. 

(s) Pollock and Wright on Possession in the Common Law. p. 74; 

Benjamin, Sale of Personal Property, 2nd od., p. 062; 5th ed., p. 839. 

The completion of tho contract gives the buyer the right to pos«eaa the 
goods as owner, and, ns he is already in actual possession, his previous 
possession as a bailee is turned into possession as owner (Cain v. 3foon, 

(1896] 2 Q. B. 283: iCslpm r. Bohsy. [1892] I Q. B. 582 (gift after 
delivery); and see title PBfi90KAl.PB0PBRTT, Vol. XXII., p. 406). 

(t) Sale of Goods Act, 1893 (56 it 57 Viot. e. 71), s. 43 (2); fierivener v. 

Oreat Northern Rail. Co. (1872), 19 W. K. 388; BouldiUh v. Derange 
(ISIS), 2 Stark. 337; see, generally, title Ju£>GVBKts and Orders, 

Vol. XVIII., p. 209: <emparD title LtEK, Vol. XIX., pp. 28, 29. Rut 
\ h? scUct loses hU lion if ho causes tbo goo^ to be taken in execution 
at his own suit, for the sheriff acquires poeseedon (JoeoAt v. Latonr (2828), 

5 Bing. 130); see tiile Ljek, Vol. XIA., p. 0, note («); compare title 
Execution, Vol. XIV., pp. 54, 65. 

<ri) Under the Sale of Goods Act, 1893 (66 Ac 67 Viet. c. 71), s. 55. 

(5) As between the seller and a sub-buyer etc., the special right of the 
seller may Im diveetod by a disposition by the buyer, tho buyer being in 
possession with the consent of the seller tmder the Fsetore Aot, 1880 
(52 Ac 63 Viot. 0 . 45), s. 9; aeo pp. 201, antcr 261, poet. 

(c) Jhdeley v. Vurley (1840), 12 Ad. As El. 532 (cooise of dealing: goods 
not to be removed from buya’s warehonse until payment); Howei v. BaQ 
(1827), 7 B. At C. 481 (agreement to give seller a lignt of hypothec), 
explained by ^rd Blacxeurk in SeveU ▼. Bnrdiek (1684), 10 App. Gas. 

74, at p. 96. As to righta over the goods independent of tbs poaaassion, 
see Richar4e v. Symoat (1846), 8 Q. B. 90 (right by aereoment of person 
heving Uen to retake goods); Re BamiUon, Yonng A Co., B^pnrie Carter, 

[16(^ i S. B. 772, C. A. (letter of lien or charge); Norik Weeiom Bank 
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right ID security over the goods, unless the seller obieins possessioQ 
thereof, bat is a merely personsl ri^t euforceable by action (d). 

432. A right of lien may be waived {e\ expressly or by impHoation. 
It is waived by implication where the seller takes security for the 
price, the terns of which are incooBisteut with the existence of the 
lien implied by law(/); or whore by his words or conduct he dia« 
penses with payment or tender of the price, as where he repudiates 
(be contract oy refusing (p) or rendering himself unable (ft) to deliver 
the goods, or by otherwise oondnoting himself in relation to them 
in a manner inconsistent with the buyer’s right to receive them on 
payment or tender (i); or where, without relying on his right of lien, 
he olaime to retain the goods on some other ground (ft); or where his 
conduct is each that be is deemed by law to have waived bis lien 
as against a sab*buyer or other disponee of the buyer (2). 


Bcde]|T#r7of 
good* to 
seller. 


433. The seller’s right of Hen is revested by a redelivery to him 
of the goods by or on behalf of the buyer (t») if the delivery is 


T. Poynter, 891% ond ifoedoMfie, [ises] A. C. 56 (delivery of bill of lading 
to plMgor for special puipose); Pofoee ▼. O/ipper (183S), 6 Bing. (n. c.) 
13o (OcTivery to pledjror of chattel pledged); Vyh$rg v. Handclaar, [1602] 
2 Q. B. 202. C. A. (delivery for special purpose by co.owner of chattel to 
other CO •owner). 

(d) geiMlI V. Bvrdick (1864), 10 App. Caa. 47, per r«ord BLacKDunH, at 
p. 06 ; SCO Blackburtt, Contract of BoJo, Ist ed., p. 41. 

(e) As the Sale of Goods Act, 1803 (66 & 57 Viet. c. 71), a. 43, speaks 
of the 'Moaa'* of iho lien, ibid, a. 43 (1) (c) (see p. 244, rrnt«), seems to 
apply only where a lien originally ezista, not, wliere the giving of 
or^t is one of the terms ^ the contract; see Sale of Goode Act, 1803 
(66 6c 57 Tict. c. 71], a. 41 (1) (a); p. 242, amte. As to waiver, see, 
further, title Lan, Vol. XIX., pp. 28, 20. 

(/) Be Xetfh'e BttaU, Okawtbin v. iXrotJeoa (1866), L. R. 1 V. C. 206 ; 
Angu$ V. MeLaehlcn (1883), 23 Oh. D. 330 ; Bank of Africa v. S^Uburu 
GeCi AftniM Co., [18021 A. C. 281, F. 0. 

(D) Aa where he refnsea to deliver e/oept on paynit^t of soma, the pay¬ 
ment of which is not a condition precedent to aea>'«*ry (Joae* v. Tarultm 
(1842), 0 U. & W. 676; Kerford v. Jfondel (1850), 28 L. J. (BX.)d03; 
The *• JToncoy ” {Ovnere) v. Aeftburwor (1865), 3 Moo< P. C. C, (y. s.) 245 
(carrier's lien); f<ir the iinpoaition of such a condition ii an absolute 
refusal (Danes v. Fenum (1844). 6 Q. B. 443): eet ue, a merely ezeeasive 
claim (Searfe v. Morgan (1838), i U. 6c W, 270; AUen v. Smith (1862). 
12 C. B. (w. 8.) 638 (innkeeper’s lien)). 

(ft) Jaeohe v. Xofoer (1828), 5 Bing. 130 (goods taken in execution at suit 
of ciMtor); Jonee v. dig (1833), 1 Or. 8& M. 540 (goods bailed parted 
with]; Gnrr v. (Jnihheri (1843), 12 L. J. (sx.) 300 (seller consumes goods); 
MnBiner v. Florence (1878), 3 Q. B. D. 484, C. A. (sale by party having 
lien). 

(i) Oner v. CnikherU anpm, per Pa&K£, B. 

(ft) Boordmane. SHI (1808), X Camp. 410, n.; recognised in TungmaMiT. 
Brieeemonn (1893), 67 h. T. 842, 0. A.; White v. OiSner (1824), 2 Bing. 23 
(bo mentioD of lieu but no inconsistent ul^m set up); Canaee v. 

(1844), 8 Scott (». B ), 714; Weeks v. Goode (1859), 6 C. B. (N. a.) 867 j 
Jforley v. Bay (1828), 3 Man. 6c By. (K. b.) 396 (carrier, entitled to general 
Hcd. claims only particular Hen). The case is really an instance of rofuaal 
to delifeT; eee note (p), supra. 

(I) i.€., under the Factors Act, 1889 (62 6t 53 Viet. 0 . 46). as. 0, lOi aee 
pp, 119, atile, 268, 260. 26), post, 

{m) A redelivery of the goods to the aeUc^ without the privity of the 
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ntado with tbo inieDtion of revesting the right of lien (a). But the 
seller cannot revest in himself a right of lien once lost by the mere Sefier't 
tact of hia suhseqnently acquiring the poaeession of the goods (o). tism 

Sbct. i.—Stoppape in 
Kuu«Sbct. \.^Wh*n thiJliyht tUitt*. 

484. Subject to the provisions of the Act (p), when the buyer SeUerm^ 
of goods becomes insolvent (gX the unpaid seller (r) who has part^ 
with the poB86SsiOD(i) of the goods has the right of stopping them 
in trdnntu, that is to say, he may resume i>oaHe9sion of the goods 
an long as they are in ooursa of transit (/), and may retain them (a) 
until payment or tender of the price [by 

buyer doM uot rev««t the lif^u (Hweet v. l*ym (LSOO). 1 Ka»t, i (faUerV 
hen)); 6ompa^) liUc Lien. Voi. XIX., p. 29. 

(n) (1S47), 4 i\ 6. SS7 (Tedclivery of goodu for puvLi&ff); 

JoMr«T. f'«f<rU(1723), I Htra. 656; Jom* V. 7S«Wo«(17S3),S Hod. Rep. 172 
(iDDlceopcr's lieu); JlarUey x. HiUbcock (ISIS), 1 Stark. 40S (coacU* 
maker's lien); and see fU u'BuUitan, SxparU BalUr (FenL) <1 Co. (1892). 

61 L. J. (q. b.) 226. where the redeUvery, mMded to rereit the seller's lieu, 
was a fraudulent preference, and void; see also title Lisk, Vol. XIX., 

р. 2M. 

(o) Jaeohi v. Latour (1828), 6 Bing. 130 (goods sold by sheriil to creditor 
after execution at his suit against debtor): Sxjoet y. Pym, svpra. AUen 
T. Smtik (1802), 11 W. R. 440, Ex. Ch.« by analogy shows ^lat the lien 
would not be lost by the delivery of the goods by the seUer to the buyer 
for a more temporary purpose. Wrther, the aoUer may revest his lien by 
peaoeebly retaking goods fraudulently removed by tb< buyer {WoXlaoo v. 

Woodgoie (1824), fiy. & M. 193). Probably, however, in such a caae the 
Hen is not lost, the buyer not having obtained ** lawful " possession; see 
Sale of Goods Act. 1803 (66 & 67 Viet. c. 71), s. 43 (1) (b); p. 244, 
ante; end see title Lien, Vw. XIX., p. 29. 

(p) Sale of Goods Act, 1893 (66 A 67 Viet. c. 71), ss. 46 (durstiou of 
transit), 46 (mode of stoppage), 47 (effect of disposition of goods made by 
buyer), 46 (1), (2) (effect of atopna^), 65 (contrary agreement etc.). 

(g) For too deiiniUoD of ** insolvency," see p. 1^, anU. 

(r) For the dednition of ** unpaid seller," see p. 239, anfe. 

(s) By delivering them to a carrier or other bailee for transmiasion, 
whereby the lien is lost (Sale of Goods Act, 1693 (66 A 67 Tiot. c. 71), 

I. 43 (1) (a)); see p. 244, onte. 

(t) Defined in the Sale of Goods Act, 1893 (66 A 67 Viet. o. 71), s. 46 (1); 
see p. 246, poH. 

(a) So as to revest the litt, such being the effect of a stoppage in tranitin, 
and not rescission of the contract (Sale of Goods Act, 1893 (66 & 67 Viet. 

с. 71), s. 48 (1)); see p. 262. post. These words also show that stoppage 
in frMmlu in the strict meaning only exists where the goods have bmme 
the property of the buyer. The common law was the same at the date of 
the Sale of Goode Act. 1693 (56 A 67 Viet. c. 71) {Kemp x. Folk (1862), 7 
App. Cas. 679, per Lord Bzacebuen, at p. 681; Ph^pe, Bloku A Co. v. 

Comber (1886), 29 Gh. P. 813, C. A., ptr Cottok, L.J., at p. 821). 

{h) Bale of Goods AH; 1893 (56 & 57 Viet. c. 71), s. 44; UMamne x. 

Maeon (1793), 6 East, 21, n., H. L.; 1 Smith, L. C., 11th ed., p. 693, and 
notes; see title rASBiZBS, Vol. IV.. pp. 96 H $eg. Stoppage inMuffo 
in the proper sense applies only where both property and right to 
posM^on has passed to the buyer, but not actual possession (Stbion 
V. Carmthere (1641), 8 M. A W. 321, per Piux, B., st p. 335; Liei- 
banwe v. ifoson, $upnh pet BuixiE, J., at p. 27 (n.); KenaaUx. Man^aU 
Bieeene <9 Co. (1883), 11 Q. B. D. 366, C. A., mt Biett, L.J., at p. 364). 

Again, it is neoesssry that the goods should be iu the poitsasion of a 
carrier ss the buyer's sgent. According it is net, properly speaking* 
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The rigiit of etoppage in trantitK is one available only a^nst 
the goods themselvee (c). It is therefore, for instance, not available 
• against the proceeda of an insuranee policy effected by the buyer 
against damage to the goods daring the traxuit (d). 

435. Goods may be stopped in transitu not^rithstanding that 
the buyer has not been found to be, or is not, ioBolvent at the time 
of the stoppage, if he be so by the time of the termination of the 
transit (e). 

436. If, after stoppage in transitu, the buyer proves not to 
be insolvent, he ia entiUed to the delivery of the goods, and to 
receive an indemnity from the seller for any loss caused by the 
stoppage (/). 

Svb-Sbct. i.—Daniion ^ 

437. Goods are deemed to be in course of transit from the 
time when they are detiverod to a carrier by land or water, or 
other bailee for the purpose of transmission (d) to tho buyer, until 
the buyer, or his agent iu that l>ohalf (A)» takes delivery (i) of thorn 
from such carrier or other bailee (i). 

stoppage in inrnsitn where the toller withholds or reclaims delivery of 
goods &e property io whiob has not passed to the buyer (Sale of Goods 
Aet, 1893 (60 Ac 07 Viot. c. 71), e. 39 (3) (eee p. 208, po$i); Turner v. 
hiperpaol Docks (7rusfse«l (1801), 8 Exoh. 043. Ex. Oh .; Craven v. liyder 
(1818), 8 Taunt. 433: v. SiooUon (1805), 19 0. B. (N. n.) 290 

(seUer reelaiiut from carrier): Loachman v. TT'tuvfiM (1816), 4 Camp. 
181 (seller reclriros from packer)); whoe the scllor countermands au 
order on his own agent to deliver tho goods, eo aa to provcaii liis lieu 
being lost (If'^iraa ▼. Smith (1849), 2 II. L. Css. 309): nor where a 
principal, having consmed gooda to his factor, countermaode tho delivery 
DT the carrier to the mtot, eo as to prevent the factor acquiriog a Ucu 
(kinloch V. Cnsi^ (1790), 3 Term Rep. 783, U. L ). 

{e) Bemdtsoa v. 5fro«o (1868), 3 App. 588, psrT4>rd CaiukS, L.C., 
at p. 591; ifemn v. Faik (1882), 7 App. Gas. 573, per Lord .Seldoune, 
L.U., at p. 078; nut compare the same case $ub nom. Re Kicll, h'x parte 
Falk (1880). 14 Ch. D. 44G, C. A., and see Ec Knight, Ex path ^Molding 
Davis dB Co., Ltd. (1880), 13 Ch. D. G28, C. A. 

(d) DomdUon v. Simng, enpra. 

(e) The C<msU»nUa (1807), 8 Cb. Rob. 321. per 8Ir W. Scorr. at p. 326; 
Ths T^sss (1863), Brown. St Lush. 38, per Dr. Lusiiinctuk, at p. 44. 

(/) Ths Constantia, supra. Tho same principles no doubt apply where 
the st^page ia for any other reason invalid. 

(p) Ming the a»nt of the buyer, such as a forwarding wot. If the 
carrier or other banco is the seller's agent the lien is not lost, and no question 
of stoppage M frunttltf arises. 

{h) /.e., an agent to ke^qi the goods for (he buyer, not an agent for iiwus- 
misaion of them to him (Oodsoa ▼. Wentworth (1842), 4 Man. St (j. 1080 
(delivery at warehouse us^ by buyer); Jobion ▼. Rppenhsim A Co. (1905), 
21T. L. R. 488). ** A mereddivery at the place of destination ia not necoS' 
aarily a tsmunaiion of the transit; the transit remains until the goods have 
come into the posMsaon of tho consignee *' (Usmekey r. EarU (1867), 8 
£. 8c B. 410, per Lord Campbell, G.J., at p. 423). 

(t) a voluntary transfer of possession (Sals of (floods Act, 1803 

(58 8c 57 Viot. c. 71), a. 02(1)); see p. 119, anis. Although ths word 
*Maw fully " which appears in the Sale of Goods Aet, 1893 (56 Sl 57 Viot. 
c. 71), s. 43(1) (b) (see p. 244, anis), is here omitted, it is submitted 
that the buyer cannot wrongfully take possession of Uis goods, liaving 


(k) lot note (k)» tee p. 249, post. 
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Goods Are thus deemed (o be in course of transit so long as 
they remain in the poeaeasion of tbe carrier, or other bailee for 
transmission ((), in his capacity as such(iHX whether the goods are 
actually in motion on their journey, or are lodged in any place in 
tbe course of transmission (n). The mere fact that the buyer 
travels by tbe same conveyance as the goods does not prevent the 
goods l>6ing stopped in transit (o). 


regard to the dcAoition of delivery above cited. The point was previously 
doubtful: see WhiUk^ad v. Ander$on (1843), 8 M. 4e W. 518, |>vr Paexs, B., 
at p. 534; but compare Blaokboro, Contract of Sale, 1st ed., p. 859; 
Glided., p.375. It should also benotio^ that under the Saleef Goods Act, 
1803 (50 As 57 Viut. e. 71), t. 46 (6) (see p. 252, posO* a wrongful refusal by 
tbe carrior to deliver terminates tbe transit. The inference is that a 
ngbtfuJ refusal does not. 

(&) Sale of Goods Act. 1893 (56 & 67 Viet c. 71). s. 45 (1); see. in 
addition to tbe oases cited in notes (b). (i). P* 348, onle. and notes (f)—(o), 
in/ra. aud cases cited on pp. 250—855, posf, ..VoilAsy and LevU v. FiM 
(1794), 3 Esp. 013 (goods on arrival warehoused in Kiosks stores: claim 
by seller before sale for duties); FawUr v. Kymer or irToppaK (1797), 
cited 3 East, 396 (delivery on buyer's ship chartered by demise); IVrtpM 
V. Lawei (1801), 4 Esp. 82 (buyer warMonies and samples* goods on 
arrival); IngUs v. Uthsrwood (1801), I E.ut, 515 (shipment abroad on 
buyer's chartered ship: retaking by ^Icr under foreign law); Nia v. OitM 
(1605). cited in Abbott on Shipping, 14th od., p. 65i Umiilar to /fortW 
end ifwU y. Fisid, supni); NMe v. Adam$ (1816). 7 Taunt. 59 (transit 
ended on ship moot by buyer): Tucker v. flumpkny (1838), 4 Bing. 516 
(arrival at wharf: no possession taken by buyer); v. Tfcnlwcrtk 

(1842). 4 Man. Ai C. 1080 (goods delivered by carrier at warehouse used by 
buyer): compare Rt Woriaell, Ex perie Barrow (1677), 6 Ch. D. 783 (goods 
deliver^ by carrier at warehouse of carrier's agent); Orr v. AfurdocA 
(1651). 2 I. C. L. K. 9 (goods ooiisigned to excise collector: lodgment 
with uim by buyer of ddivory order); Fra$fr v. WiU (1868), L. R. 7 £<(. 
04 (cliurterparty : arrival of goode at intermediate port); Be Whii^certh, 
Ex parte Oibbe$ (1875). 1 Ch. D. 101 (transfer by skier's ^coot of bill of 
Jading on arrival of gi^s : possession taken ); Ju'i^eod Co. v. Harrison 
(18)W), 8 R. (Ct. of %ss.) 227 (goods to be shipped " to buyer's orders": 
bill of l^ing taken by buyer for delivery at A. for transit to B.); Retheli 
V. Ckirk (1H86) 20 Q. B. D. 616, C. A. (goods delivered by buyer's ordere 
to carrier for fnrihor transit); B* Garasy, Sx parte Hughes (1892), 67 

L. T. 598 (receipt iu buyer's name by dock supWintendent at place of 
shipment); v. Bnov5^ Co., Ltd. (1904), 7 F. (Ct. of Sees.) 35 (goods 
to be shipped at M. "o.if. to G.": transit extends to G); see also title 
OAKSI£Rd, Vol. IV., p, 96. 

(i) The eiistonco of a carrier or other bailee lor IransmissioD is eeacn^al 
to the right of stoppage in fraiuihi in a proper sense {Oibeon y. Carruthers 
(1841), 8 M. & W. 321. pvr R 0 LK 6 ,B., at p. 328; approved by Jawks. L.J., 
in Be Cock, Ex parte Roseteur Ckena Clay Co. (1879), 11 Ch. G. 560, 0. A., 
at p. 569). 

(m) Be McLaren, Ex parte Cooper (1679), 11 Oh. D. 68. C. A., per 
Bbett. L.J., at pp. 73, 75, Jamss. L.J., at p. 78: Kendal v. JfartaaB 
Stevens & Co. (1883), 11 Q. B. D. 356,jwr Burr, L.J., at pp. 361. 364. 

(n) JfiUe y. BaU (1801), 3 Bos. 5e r. 457 ; James ▼. Griffin (1837), 3 

M. St W. 623 ; Kend^ v. .MorvAoU Sterene dt Co., eupra, per Bbstt. L. J., 
at pp. 364. 365; Edwards v. Brewer (1337), 2 M. & W. 375; see also title 
(^HKiiRS, Vol. IV., p. 97. " Goods can be stopped only while they are 
passing through chunels of communication for the purpose of reaching 
the hands of tbe vendee" (Kendal v. ifortAoB Stev^ i Co., tupro, per 
BowuN. G.J.. at p. 368). la SeoH v. PettU (1803). 3 Bos. Ae ?. 4S9, and 
Lsede v. Wriakt (1803), 3 Bos. is P. 330, the goods bad got into the hands 
of the buyeru agent. 

(o) Ly^ T. Soffnung (1690), 15 App, Cas. 391. 
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TbB coitree ot tracdit of the goods may be fixed, either by the 
contract of sale(j>), or by the sobaeqaeiit direotione of the buyer 
to the seller ( 9 ). 


438. The seller^ s ignoraoce of the destination 0 ! the goods 
contemplated by the buyer does not prevent the goods being in 
transit until arrival, if the goods were, under the contract, delivered 
by the seller to a carrier for transmission to such destination (r); 
but, where the goods, previously to their arrival, are delivered to the 
buyer or hia agent to hold the goods for the buyer, the eeller'a 
knowledge ot the destination does not prolong the transit until the 
goods arrive there (#)• 


439. The mere fact that a bill of lading is transferred by the 
seller to the buyer (fX or that, by the terms of a bill ot lading, 
the buyer (a) or a sub>buyer(i) is the shipper or consignee of the 
goods, does not prevent the goods being in trunriftt on and after 
shipment. 


(p) Love, Bx parte TFoteew (1877), 5 Ch. D. 36, C. A.: BeiheU v. Clark 
(18SS), SOQ. B. D. 616,0. A., per Lord EsHsa, M.R., at p. 617. 

(ff) BitXeU V. Clark, ivpra, per Lord ESHSli, M.R., at p. 017; 

T. te Feuvre (1836), 2 Bins. (K. c.) 81. 

(r) Be Cook, Bz parie ioeeoear OMm Olay Co, (1879), 11 Ch. D. 600, 
C. A. 

(1) Volw V. Oi6«ofi (1847), 4 C. B. 887 ; Be iMaei, parts MiUe 
(1886), 15 Q. B. D. 39, 0. A. (g (^0 deliverable to forwardiDg agent 
to await buyer’s orders), esplaining Be Love, Bz parte WaUtm, twpra 
(bargaia that goods should go to a particular dos^ation); Be Bruno, 
SUva A Son. Ex parte Franoie d Co., Ltd. (1887). 56 L. T. 677 
(mate's receipt handed by seller to buyer: bill of ladi^ jn buyer's 
name); Jobson t. Bppenheim d Co. (1905), 21 T. L. R. 466; oom« 

S are Kemp v. itmoy, Imrie d Co. (1909). 100 L. T. 996 (goods to ^ 
espatohed to forwarding agent for ehipmeot: no further orders of buyer 
neoeesary). 

(f) The /terrOM (1663). Brown. 4e Lush. 38; Fraser v. WiU (1868), L. R. 
7 £q. 64. Similarly, the delivery bv toe soUer to the buyer's agent of a 
deKvery order on the ieller's agent, whioh toe buyer transfers to toe carrier 
as his autooTitj to receive toe goods, does not of itself smount to a taking of 
actual possession by the buyer's agent previously to sbipmeni {Jaekeon v. 
i^tekol (1889), 5 Bmg. (v. c.) 508). There would seem to be no case in 
which toe eeller himMU transfen a bill of lading to a sub-buyer; it may 
be that such a transfer would be an *' assent " to a sub-sale, so as to divest 
a right of stoppage under the Sale of Goods Act, 1893 (56 & 57 Viet. 0 . 71), 
s. 47: see p. 266, post 

(a) Thoiipeon v. Trail (1696), 6 B. & C. 36; Lyons v. ITognun^ 
(1690). 16 App. Css. 391, 396, P. C. (buyer stated to be shipper); 
BrindUy d Co. t. Otlgwy* Blais Co. (1666), 65 L. J. (Q. 8.) 67; Be Jfc//arew, 
Ex parts Cooper (1879), 11 Ch. D. 6^ C. A.; Kempy. Ismay, Imrie d Co., 
vwpra (buyw conaignec). But goods we not m iranait if the bayer, 
previously to shipmsDi. obisins possession, and by taking the bill of laaiog 
En his own name sends toe goods on a fresh transit (BetoA ▼. Olofk (1887), 
19 Q. B. D. 653, psf CsT^ J., at p. 669; Be Bntno, 8iha d Son, Bz 
parte Frmeis d Co., ltd., svpra; see also Be Onmey, JSz parte Sngkst 
(1198), 67 L. T. 598 (dock oompaay's receipt givea to Duyer). 

(5) Be Kniyki, Bz parte OoidmgJ)wni d Co., TAd. (1880), 13 Ch. D. 638, 
0. A. The privity of the iiolJer to ibis transaction would not seem to 
be an aseent '* to the sub sale under the Sale of Goods Act, 1693 (66 U 67 
Viet. 0 .71), I. 47; sea p. 159, post, 
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MO. It the buyer or bis agent in that bebal! obtains (e) stor.s. 

deli7ery(ci) of the goods before their arrival at the appoint^ Stopjpafs 
destination, the transit is at an end(s). u Truiiita 

4^. If, after the arriTal of the goods at the appointed Pqii^op 
destination (/), the carrier or other bailee acknowledges to the 
buyer or his agent that he holds the goods nu bis behalf, and oon* ^ 
tinuea in posseesion of them as bailee for the bu^'er or his agent, the (Mastioa. 
transit is at an end, and it is immaterial that a further destination (p) attornment 
for the goods may have lieen indicated by the buyer (A). 

442. Where the goods are delivered by the seller or a carrier to nTHmi. 
an agent on behalf of the buyer, the question whether the goods, io 

while in the possession of such agent, are in transit, or whether the ''ueh 
transit has ended by the delivery of the goods to him, depends upon ^ 

whether the agent is a bailee for the transmission (i) of the g^s 

(e) As to the effect of s demsud of delivery before the arrival of the goods 
At the (ieetiQAtioD, see Sale of Goods Aot, 1893 (56 dc 67 Viet. 0.71), 

I. 46 (6) ; p. 252, pUt. 

(d) i.s., A voluntary tratufer of posMseion (SaJe^ of Goods Jiet, 1893 
(66 dc 57 Viet. o. 71), s. 62 (1)); see p. 119, anU. 

(e) Sale of Goods Act, 1893 (66 de 57 Viot o. 71), s. 45 (2): Jftib v. BaU 
(1601), 2 Bos. d& P. 457, per Lord Alvanut, C. J., at p. 461 : WhiUk^d v. 

.flndstvoa (1842). 9 U. & W. 518, 534: Kendal v. JtanMUl SiMn$ <8 Ce. 

(1883), 11 Q. B. D. 356, C. A., per Cottoh, L.J.,at p. 36C, p$r Bowbk, L.J., 
at p. 369. Tho rule in the text covers the ease where the buyer obtaias 
poMCsmon of the goods eocsiructively by the attommeut of the oairior to 
mm (Foster v. (1826), 6 B. dc C. 107 ; compare Cooeafry v. Qiad» 

ttoM (1868), L. R. 6Xq. 44, whm evidence of attorument was wanting); 
see also title Cabribrs, Vol. IV., pp. 96, 97. 

^f) The mere arrival of the goods at the appointed dseiioatiou Is insuf* 
flcieut to end the transit; there must be a delivery to the buyer or his 
ugeut (Sale of Goods Act, 1893 (66 dc 57 Viot. o. 71), s. 44; see p. 248. 
ante), or the carrier must agree to hold the goods for the buyer or his 
agent (Zlelhsttv. Clark (1887), 19 Q. B. D. 5m, per Cavs, J., at p. 561), 

As to attornment by the carrier before the arrival of the goods, see 
note (e), supra. 

(ff) Kendal T. MarekaU iSfevewe d Co., ewpro. 

(A) dale of Goods Act, 1893 (66 de 57 Viot o. 71), s. 45 (3); Be ifeCorew, 

Bx parte Cooper (1879), 11 Ch. D. 68, C. A.; see title Carbi&M, Vol. IV., 
p. 07. Tlio assent of both carrier and buyer to the attornment it necessary 
(jPoslerv.i^raiiiphm (1820), 6 B. & C. 107 (acta of ownership M buyer with 
consent of earner): Wetuiearihr. OMvaiie (1842), 10 M. St W. 436 (notice 
by carrier that goods remained at rent); Be MUio, Bx parte Goudo (1872), 

20 W. R. 981: Aewdof v. ifarthcO Stmne d Co., $%pra (oanier's advice 
note to bi^er); Jamee v. Qfifiik (1837). 2 H. & W; 623; WaredeU, 

Kx parte Bamne (1877), 6 Ch. D. 783 (no aaaent by bnyer); BoHon v. 

Lorieaekire and Yorkehire BatL Co. (1866), L. R. 1 C. P. 431 (no assent by 
eitbsT); Taylor v. Great Ea$ter% Ce. (1001), 17 T. L. B. 394 (buyera 
assent preeomed from delay); WkUehead v. Andereon (1842), 9 M. 6 W. 

518 ; followed in CowtUrp v. Gladttane (1868), L. B. 6 Eq. 44; «7adl:eofi v. 

(1889), 6 Bing. (x. c.) 508 (no assent by earner)); but see note (c), 
p. 262, post. It is doubtful whether the simule act of allowing the good* 
to be marked or lampLee to be taken from them is sufficient to show an 
attoTunient, unless snoh acta are accompanied by other oircumatanees 
V. Anderson, swpro, at p. 535; compare Faeter v. Frampt^» 
fwpra, where such oirenmstanesa existed). The Uei that the carrier retains 
hie lieu for the freight is relevant, but not conclusive, to disprovo an attorn¬ 
ment (i^e MeLaren, Kz parU Cooper, eupra; Eernp ▼. y<i/4* (1882), 7 App. 

Caa. 573, per Lord Blackbvrk, at p. 584; Allan v. Gripper (1832), 2 
Or. & J. 218). 

(f) Bmilh T. Goes (1808), 1 Camp. 282 (boyer’e authority to seller to 
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on the trADfiit, or an agent to hold the goods at the disposal of the 
buyer (it), nie fact that the seller has the bayer'a authority to 
instruct the agent as to the farther transmission of the goods, or 
that, on the contrary, at the time of the contract of sale the 
agent has received or will receive orders from the buyer with regard 
to such transmission, is relevant to prove or disprove, respectively, 
that the goods, while in the possession of the agent, are in transit (1). 


443. -If the goods are rejected by the buyer, and the carrier or 
other bailee continues m possession of them (in), the transit is not 
deemed to be at an end, even if the seller has refused to receive 
them hack (a). 

Such a rejection by the buyer is not a fraudulent preference of 
the seller within the meaning of the law of bankruptcy (o). 

444. Where the carrier or other bailee (p) wrongfully refuses to 
deliver the goods to the baver or bis agent in that behalf, the transit 
is deemed to be at an end 


inatmet agent at to transmiMion ); CcaU$v. TtciUon <1827). 6 B.^ C. 422; 

V. Le y«a9r« (ISSS). 2 Bing. (H. C.) 81; Kmy v. /may, /mna <8 
Oe. (1009), 14 Com. Oaa. 202 (deliveiy to forwarding a«nt fortranamiaaiou 
abroad); BetMl v. C1ofk(lSS8), 20 Q. B. D. 81ft, C. A. (gooda ordered to 
be shipped on the D. for abroad); compare /Smm t. Pxckjord (1817), 8 
Taunt. S3 (uo ulterior deetinatiou named to toiler: delivery to buyer's 
warehouseman); i/*Leod d Co. v. Harmon (1880), 8 R. (Ct. of Sees.} 
227 (goods by bill of lading deliverable to A. at R. " to be forwartlcd in 
transit to M.'*). 

<b) Dixon v. Boidisoa (1804). ft East, 175 (forwarding agents to await 
buyer's orders): Letdi v. Wrioht (1803), 8 Bos. 4e P. 320; Scott v. 
(1803), 3 Bos. ftc P. 469 (debvery to buyer's packer); Volpy v. Qibton 
(1847), 4 C. B. 837; ATomiol v. Marthall SUvonc d Co. (1883). 11 Q. B. D. 
aft6, C. A.: Be leaaee. Bx parte Hike (l8Sft). Ift Q. B. D. 39. C. A.; 
Jobten V. Bppenkeim d Co. (1905). 21 T. L. B. 488 (forwarding agents). 

(f) Kendal v. Marekall Steoene d Co., eupra (buyer's orders); liHheU 
V. Clerk, supra (buyer's ordore not Dcceesary : three forwarding agents); 
followed iu nenp v. /tmay. Imrie d Co., supra; Pofpy v. Oih$on. supra, 
at p. 865; Bmifa v. Oo$$, supra (seller's orden). 

(as) /.#.. in hie oapacitj of carrier or bailee for transmission. It is other* 
wise if the buyer reject the goods after his agent has taken po;«see8ioa of 
them. This does not prolong the transit (Joftson v. Eppeiheim d Co., 
supra). 

(A) Sale of Goods Act, 1893 (66 U 67 Viot. o. 71). e. 4ft (4) ; BoUon v. 
Laniaehire and Yorkehire Bail. Go. (1866), L. R. 1 C. P. ; Jamu v. 
Origin (1837), 2 M. W. 623 (bnyer taking temporary poaseeBiou coupled 
with flection); see Bocker d Co. v. iftlAo (1870), 9 Maepb. (Ct. of Sees.) 
314; and see ako title Cajuusm, VoL IV., p. 98. If tlie buyer intends 
not to take the goods (although his intention is not commuoioatod to the 
carrier), the goods remain in the posseesion of the carrier ns such {Jamee 
y. GrifjtA, supra). 

(o) Be Sx parte Cooper (1879), 11 Oh. D. 68, C. A., per 

Bbett, L.J., at p. 73. Even a transfer by on insolyent buyer to the 
seller, with his ooneeat, of the bill of lading, although it may be a fraudulent 
preference, has wobably not the effect of divesring the seller's right of 
itoppsge {Be O'^utiioan, Bx parte Balter {Ferd.) d Co. (1892), 61L. J. (Q. b.) 
228, per Couiws, J., at p. 233 (Vaoghan Williams, J., dissenting): 
approfed by Biguah, J.» in Re Jokneon, Bx parie fTHgkf (1908), 99 L. T. 
305, but reversed on anotber point (1892). 67 L. T. 464, 0. A. Bee, 
generally, title BiKnurtCT amp InsotvsNcr, Vol. II., pp. 280 el eeq, 

(p) i.e.. for the purpose of transmission of the goods to the bnyer (Sale 
of Goods Act, 1693 (56 be 57 Viet. o. 71), s. 4ft (1); see p. 248, ank). 

<g) Sale of Goods Act, 1893 (56 k 67 Viet. c. 71), s. 4ft (6); Bird v. 
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446. When part of the goods is sent by one roate and pari by Sbot.a 
another^ and the part sent by one roate is stopped in trannttt, the Stoppage 
stoppage is not enective to entitle the seller to the posseesios of the bi TmiltQ. 
goods sent by the other roate, the transit whereof has termioated, QMcUmt 
although both parcels of goods may haye been bought under an briepmta 
entire contractV), but it entitles the seller to exercise his lien 
on the goods 8top{)6d for the price of the g^s sent by the other 
route (i). 

446. A delivery of the goods on board the buyer's own vdS8eI(0i ^ 

whether it be a general ship or one sent specially for the goods, is 
not u delivery to the master as agent to take delivery for the buyer, 
if the master receives the goods in the capacity of a carrier only (a). 

If the goods are so received, the fact that the master has no 
authority to roeeive the goods except as an agent to take delivery 
for the buyer ie immaterial (6). 

In particular, a reservation by the seller, on the shipment of the 

Bro\en (1850), 4 Ezch. 780 (dciDAud OD arriviU of goods by buyer's sssignoM, 

Mid tender of freight); soo title Cahrcum. Voi. IV., p. oS. A refusii ii 
wrongful where the buyer is cuititle^l to demand delivery; end Lord BtACX* 

BCRK suggests that " the actual refusal must bo so tortious as to render the 
middleman liable in trover"; see Blsckburo, Contract of ^ale. lit od.. 
p. 260; 2nd ed., p. 375. Iho language of the Sale of Goods Act, 1808 
(56 4: 67 Viet. o. 71), s. 45 (6), is wide enough to cover the case of a refusal 
to deliver the goods on a deimuid xnMlo bedore the arrival of the goods at 
their destination, a demand which a consignee is competent to make 
{London ond Softh WnUm BaU. Co. v. BortUtt (1861), 7 H. & N. 4(X>: 

Scothom V. SotUh Siaffordohire Knit. Co. (1853). 8 Kxch. 341; Cork 
PistiUertes Co. v. (Trent SoHikern <iN<i tTeefem Tfail. Co. (Irtlitnd) (1874), 

L. B. 7 H. L. 269). Bat the carrier will be ootifiMl to demand his full 
freight {Metcol/o v. Vritannia /roHWorjU f.'o. (1S76). 1 Q. B. D. 613. ptr 
MelloR and Quaik, JJ., at p. 632). In Jacl»on v. A’iokol (1839), 5 Biug. 

(K. 0 .) 508, 519 (carrier's wrongful refusal to deliver on tender of freight}. 
however, a demand of the goods before the eud of the journey was held to 
ho ioeufficient to terminate the traorit, there being no actual delivery 
and no attornment by the carrier (sec title Carriebs, Voi. IV., p. 97). 
but it ie doubtful whether this case is gooil law; see also (^orvaCrv v. 

GladiUme (1868). L. R. 6 Eq. 44 (freight paid: carrier's promise to detiver 
when goods could be got at); title Cabkibbs, VoI. IV., p. 98. 

(r) WontvoTth v. (hUhwaito (1842), 10 M. A: W. 436. 

(t) Ibid. Tho lien of a seller is ordinarily indivisible; see p. 240, anU. 

(i) Similar principlee apply to the buyer's cart, waggon, or other vehicle. 

It does not follow, as a proposition of law. that goods delivered to the 
buyer’s own vehicle are nut tn fronritw (Horchani Uoniitn^ Co. of London 
y.Fhanis Jie$i9omer 8tMl Co. (1877), 5 Gh. D. 205. per Jessbl, M.K., at 
p. 219); but there is of coarse no transit after delivery if the vehicle ie 
the destination of the goods {Dorndtoon v. Strang (1867), L. R. 4 Eq. 481, 
per Wood, V.-O., at p. 489). 

(n) jTvmsr v. lAx'Orpool Docke {Tt^oUu) (1851), 6 Exeh. 543, Ex. Ch.; 

6ch«toiaaiw v. Lonmkiiro nnd Co. (1867), 2 Ch. App. 832« 

Although there is sn actual delivery to the von dee's agent, the vendor 
may annex terms to such delivery, and so prevent it from being absolute 
and irrevocable " (ibid., per Lord Guslmsrord, L.C., at p. 335); see also 
BorndUon v. diran^, sttpra, per Wood, V.-C., at p. 491). If the seller, 
intending to deliver the goods to a carrier, by mistake delivere on board 
the buyer's own vessel, such delivery is ^baps not a delivery to the 
buyer (.Sckotsvioiu v. L<m«<isktre and Yorkikiro Boil. Co., rapfo, per Lord 
CmLVSvORD, L.C., at p. 335). 

(6) Tnrmr v. Uoerpoot Dooke {Tru$im), swpro, at p. 555. 
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goods on board the bayer's veeeel, of the right of dispoeal ol the 
goods (c) Bhows that the goods are delivered to the master oi 
the vessel in the oapaoity of a carrier, noimthstauding that the 
eeUer may afterwards transfer the bill of lading to the buyer (d). 

447. When goods are delivered to a vessel (e) chartered by the 
seller the go^s are, nevertbolees, in transit (/), unless by the terms 
of the charter there is a demise of the ship, so that the seller is 
the temporary owner thereof; if this is so, the seller preserves his 
lien, and no question ol stoppage m tu atmtu arises (p). 

When goo^ are deliveM to a vessel (e) chartered by the 
buyer, it depends on the circumstances of the particular case 
whether the goods are in the possession of the mastor as a carrier, 
or as agent to the buyer (h). If under the terms of the charter 
the buyer is the temporary owner of the ship under a demise 
thereof, a delivery of the goods on board the ship is a delivery 
to the master as agent for the buyer, unless (i) the seller bas 
reserved the right of disposal (A); if the buyer is not the temporary 
owner of the ship, the goods are priaid facie in transit (f)< 


(s) As where he takes the bill of lading to his own order, see Sale of Goods 
Act. 1893 (66 U 67 Viot. e. 71), s. 19 (2): see p. 181. ants. 

(d) SdtetmoM v. lonoothire and Yerkehire BaiL Co, (1867), 2 Cb* App« 
838, per Lord Cbslmspord, L.O., at p. 336; Bemdieon v. Btran^ (1867), 
L. R. 4 Eq. 481. Such a transfer may pass the property; iU Tappenbeck, 
E9 parte Banner (1676), 2 Ch. D. 278,2&, C. A. But the right ol etoppiog 
the goods in fnMiaihi remains, as b^g a right exercisable as against the 
possession (Sale of Goods Act, 1893 (66 6(67 Viot. o.71),s.44; seep. 247, ante), 

(«) Similar principles apply to the seller’s or buyer’s hii^ yehioles. 
See Trtnily Bouee {Matter, eie.) ▼. Clark (1815), 4 M. « 8. 288, wheroLord 
Ellsxsobouoh, at p. 209, comparing a ship and a cart, shows that posses¬ 
sion of the goods may pass to the nirer, notwithstauding that tbo oart is 
in charge of the letter’s waggoner. 

(/) Gurney v. Bekrend (1864), 3 E. 6c B. 622; Re McLaren, Bx parU 
Cooper (1879). U Ch. D. 68, C. A.; Prater y. WiU (1868), L. E. 7 Eq. 04; 
and the seller’s lien is lost when the charter is not by demise (Gumty v, 
Bekrend, tupra, at p. 633). 

(g) The master boing the seller’s agent to deliyer, so that the seller still 
nwns possession through his igent, the buyer has not even construotivo 
possession. As to tbo obartenng of ships generally, see tide Suippinq 
AND Navioanox.* 

(A) Sale of Goods Act, 1893 (66 & 67 Viot. o. 71), s. 46 (6); Meletopuh 
y. Banking (1842), 6 Jur. 1096 (statement in bill of lading of Alupioent by 
buyer). 

(t) under the Sale of Goode Act, 1893 (56 6 e 67 Viet. o. 71), s. 19; see 
p. 181, ante. 

(A) Fowler r. Kymeror if*7aa^(l797),citedm 1 East, 622, and 3 East, 
396; and by WOOD, V.-C., in Bemditon T. 5iran(r, ewpra, at p. 491. In 
ckaitsn by demise '* the owner diyeets himself of sU oontroi and posses* 
aion of the yeeeel for tho time being in fayoor of another, who nae all 
the use and benefit of it” (Profvr v. JfortA (1811), 18 East, 238, per 
Lord ELLBNBonouaB, C.J.); se to ebartets conferriug a temporary owner* 
ahip. see, generally, Proser y. JlorsA. supra (demise for several voyages); 
Tr^y h<n%e (MatUr, sl«.) v. OUerk (^1816), 4 M. 6( 3. 288: Sa^ v, 
OMpiM(1619), 2 B. 6c Aid. 603 (no demijie); JfsiAlerstd v. IVsif (1876), 
1 4). B. t>. 428; T^auuMwd Afoau/ociur ocm Carl tiokeibUir v. Fumete, 
(16931A. C. 8. 

(I) BoAiltuyA y. /uolit (1803), 3 East, 381 (bill of lading made out to 
buytf); Bemdteon v. Strang, lupni (bill of lading to seller’s ozdos transferred 
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448. Where parrdeliTerj of the goods has been made to the 
buyer or hia agent in that behalf, the remainder of the go^ may be 
etopped in tronii^n, unless such part delivery has b^n made in 
sucQ circumstances as to show an agreement (m) to give up 
possession of the whole of tho goods (n). The fact that the carrier 
retains bis lien for the freight of the goods b relevant to s^w that 
a part delivery is not intended to be a constructive delivery of 
all the goods (o). 

8 vb - 8 kct . ^.^Eatrcim 0 / 


449. The unpaid seller may(p) exercise his right of stoppage in 
iraMita either by taking actual possession of the goods, or by giving 
notice of hb claim to'the carrier or other bailee in whose poseeasion 
the goods are (q). Such notice may be given either to the person in 
actual ^ssession of the goods or to bb principal. In the latter case 
the notice, to be effeetum, must he given at such time and in such 


to buyer): Be Ooek, fSx parU RoeetMt China Ola^ Oo. (1S79), 11 Ch. 
660, C. A. (verbal charter: no bill of ladisa). 

(m) As the goodn are 4 x h^poikiui in the poMe^nion of a carrier, the 
agmment ** to pro up poMestion would seem to be one between the 
person taking deuverj and the carrier, and not between such person and 
the seller; and tho role has been so expressly stated (Se McLaren, 
Ex parie Cooper (1679), 11 Oi. D. 68, 76, C. A.). 

(a) Sale ol Goods Act, 1693 (06 & 07 Viet. 0 . 71), t. 45 (7); FaMisr v, 
Seoo^ (1640), 14 M. Ot W. 28 (part deliv^ hj wbarfin^: no evU 
deuce of his attornment to buyer); Be Bx parte 0ms (1601), 

Fonbl. 210; Be MoLareXt Kx parie Cooper, eupra, at pp. 74,77, explaining 
Sluhey y. ffeyvard (1795), 3 Hy. Bl 504 (attornment by carrier): UammotM 
V. ATidereon (1603), 1 Bos. ds P. (w. n.) 69 (a similsx case: waghing by 
bnyer of all the goode); Meehan A Sene, Ltd. v. IfoHh Baetem Bau. Ce. 
(1911), 48 Sc. L. R. 987; and sec title Carriers. Voi. XV., p. 98. The 
rule ibforo tho Act has been thus stated: DeUyery of part operatce 
as a conetruotive delivery of the whole only where the dwvery of Mrt 
takes place in the oonno of the deliv^ ol the whole, and toe taking 
possession by the buyer of that part is the acceptance of ooxutnictiTe 
posseesion 01 the whob " (Bottow v. Lanooikire and Xerkehire RaU. Co, 
(1866), L. R. 1 C. P. 431, per WtiXBS, J., at p. 440). As to tiie effect on 
a lien of part delivery, see Sale of Goods Act, 1693 (06 ds 07 Viet. 0 . 71), 
e. 42: p. 243, ante. 

( 0 ) Re Metioren, Ex porle Cooper, espro; Ktinp v. Falk (1882). 7 
App. Cas. 073, per Lord BLACKBcmN, at p. 684 ; Bdvnrde v. Brewer (1837), 
2 m. &W. 370 (goods laad^ by carrier at neutral wharf subject to 
freight and charges **). The fact that a carrier's lieu exists is not, liow- 
ever, conclusive ; the carrier’s warehoase xnay be the desUnation of the 
goods (Aibn v. Gripper (1832), 2 Or. & J. 216), or the carrier may 
attom to the buyer lubject to the Uen {Kemp v. Falk, enpra, per Xiord 
Blackburk, at p. 584). In Oroieek^ v. Eadee (1823), 1 B. A C. 181, the 
goods had not b^u weighed to ascertain the freight. 

(p) The methods of stoppage here mentioiied are probably not exhaus* 
tivc. In Snee r. Preecei (1744), 1 Atk. 246» Lord HARnwxCU, L.O., aS 
p. 260, said that the seller might recover the goods by any means not 
criminal. Thus, a demand of the bill of lading is a good stoppage (Be Love, 
Bx po*^ Watecn (1877), 0 Ob. D. 30, 0. A,) ; and in Sntokinyi v. Nwim 
(1863), 1 Moo. P. C. 0. (m. 8.) 243, taking possession of a small part of 
the goods in the name ol the whole was treated as effectual. It has not 
be^ d^ded whether a ootice to stop may be given to the coniignee of the 
goods (PAeips, 3k>hee <9 Oo. v. Comber (1885), 29 Ch. D. 813, C. A.). 

(g) BortiM and Lewie v. Fieid (1704), 2 Bsp. 613 (notice of atsita to 
oustems offlws: goods warehoosed for unpaid duties). 
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ciroumotaoces that pri^npal b; the eArcise of reasonable 
diligence may communicate it to hie servant or agent in time to 
prevent a delivery to the buyer (r). 

It is not necessary for the seller to prove to the carrier that 
events have happen^ which justify a stoppage in trAruiru(f). 


460. Where notice of stoppage in trantitn is given by the seller 
to the carrier or other bailee in possession of the goods, he mu8t(t) 
redeliver the goods to, or according to the directions of, the 
seller (d). The eipenses of such rode livery must be borne by the 
sailer (6). 

If the carrier, after a valid notice of stoppage in delivers 

the goods to the buyer, he is guilty of a conversion thereof (c). 


(r) Sale of Goods Act, ie03 (66 k 57 Viet. o. 71), s. 46 (1); WhiU\efid v. 
Addsrion (1342). 9 M. 6; W. 518 ; BetkiU v. Clark (1638). 20 Q. B. D. 615. 
C. A. It is the duty of the shipowner to forward the notice {Ktmp ▼. yalfc 
(1832). 7 App. Cos. 573. p«r Lord BLACKPUitN. at p. 535, diaapproTins of 
the contrary opinion of Bbamwkll.L.J.. in Bs paru 1380), 14 

Cb. D. 446, C. A., at p. 455). It may be that this is a duty *'declared by 
the Act," so M to be enforceable by action under the Sale of Goods Act. 
1393 (56 Si 57 Viot. c. 71), a 57. 

(i) In other words the seller need not prove bis right to »top : be stops 
at his peril (Tite Tiare$$ (1863). Brown. Sl I^usb. 33). 

(I) A duty being aero cast upon the carrier, U is enforceable by action 
(B^e of Goods Act. 1893 (56 St 57 Viet. e. 71), s. 67). The motion would 
seero to bo one founded in tort, for, as the law gives the seller the right to 
put ao end to the contract of carriage by demanding poseeseioo of the 
goods, a dealing by the carrier with them inconsUtently with such right is 
wrongful {P<mHfex v. Midland Bail Co. (1377). 3 Q. B. D. 23. 26). Tho 
duty of the earner is stated by the Sale of Goods Act, 1393 (56 Si 07 Viet, 
e. 71). in unqualified terms, but it would scorn that ho is not bound to 
redeliver the goods nnlees hk freight is tendered or a lender be waived 
As to waiver, seo Joass v. Tarlofoa (1343). 9 M. A W. 675; SrAtfe v. Jforgan 
(1338). 4 M. AW. 270 (tender not waived); Kifprd v. ^fonitl (1859). 28 
L. J. (bx.) 303; TAompson v. Trosf (1826), 6 B. A C. 30. Tbo seller's 
right of stoppage is subordinate to tho carrier's particular lien : see p. 357. 
post. As to the duty of a carrier iu relation to stoppitfo in trofirttv of 
goods in bis poss c ion, generally, ace title Cabbizbs, Vol. IV., pp. 06 
it ssq. 

(a) Sale of Goods Act, 1893 (66 A 67 Viet. c. 71), s. 46(2); Th4 
Ttgreif, iupra, p9r Dr. Lushivgtok, at p. 45 ; Jacktan v. (1839). 5 

Bing. (g. c.) 5^ (trover againat carriers agent); IfrcAon <9 8 vn$, Lid. v. 
yorik Sa9iffm Bail. Ca, (1911), 48 Sc. L. K. 987 ; boo title OABRiBnfi. 
Vd. IV., p. 98. In case of doubt the carrier should interplead (Tils 
Tigress, supra ); see title CAnsiBBS, Vol. IV., p. 99 ; and see, genci^y, 
title lNTSn?LSAl)SR, Vol. XVII., pp. 577 et $eq. 

(5) Bale of Goods Act, 1893 (56 A 57 Viet. c. 71), a. 46(2); and see title 
CARBlEfiS, Vol. IV., pp. 98, 99. This provision as to expenses is new, 
and regulates the righta of the carrier and of the seller tatsr is, in the 
absence of a contract to the contrary. But, if goods are delive^ freight 
free on the bQyer*s own ship, and the master has authority eo to rccoiTO 
them, the seli^, having stopped the goods, is entitled to have them 
redelivered without a tender of freight, as against penons to whom, 
without the knowledge of the eeller, the buyer hid eold the ship 
(3f«rsoAri{s Baai* v. oUdtians (1368). L. B. 3 Exoh. 333). 

(c) PonSifaas v. Midland Bail. Co. (1377). 3 Q. B. D. 23; The Timw, 
sum; Ormonde Cyds Co. v. BaUep and Leelkam (1395), 11 T. L. R. 
319; see also Sfede r. Bap (1791). 4 Term Kep. 260; JVOU v. Ball 
(1301), 8 Bos, A P. 467 (where the wharfinger agreed expressly to hold 
the goods for the seller); asd compare jQow v. Gripper (1383), 3 
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Where the deliv^^ by the carrieJ&the ^oda to the bayer alter ^ 

ft valid notice of stoppage in trataifu has Imd brooght abont under Stoppage 
a botid fidt luietake, the mistake does not cause the delivery to In Tnuun. 
terminate the traneit, and the buyer ie bound to return the goods Deiivm 
to the seller on demand (d). If he omits to do so he is guilty of a Co bilker bjr 
conversion of the goods (e). 


muu 


46L Any act relied npon as a stoppage in tranMilu must have Stoppase 
been dono with that intent^ and by virtue of a right in respect of 
the goods iidvorse to that of the bnyer (/). If the act is eo done, it SoE***®** 
is imroatorial that it is done with the buyer’s coi]9eot(y). 


452. The sellor's right o! stoppage in iran$i(a is subiect to the Oarrtw'i ben 
parltoular lien of the carrier for the conveyance of the goods (^(}» 
but is paramount to any general lien of the carrier as against the 
consignee (i), and also to the rights of any execution creditor of the 
latter (k). 


453. A stoppage in trannUa made on Hocouut of the sellor by stoppage bj 
a pcrsoii unauthr^rifeoi} in that behalf i« olfiKtual if it is rati lied 
before the transit has terminated, but it cannot be ratified after* ^ 

wards (0. 'i'ho dihpaioii during the transit by the seller to the 
person making the stopt»age in tranvtn of a letter of authority is, 


<'t. & .T. 218. where the seller's notice was too Ute; and see title CAaBiURS, 
Vol. tv., p. OU. As to coDvereion gr^urrally, see title TBOvaa amu 
I> is rihua 

(d) Liti V. Cowley (ISIS).? Taunt. IS9; Ro Dforeo, Ex parte Ooie (187S). 
D Cb. App. 27. The tIow of tbe oovt in Liti ▼. Cowley, eupra, that a 
6>top]>age m traatifu revealed tlie propeity in the goods in the seUer is of 
course not law (dale of Goods Act. 1S93 (SC d» S7 Viof. o. 71), a. C8 (i): 
SCO p. 2C2, pO0i), 

((*) Lift Y. C'owtey. tupra. At to the general principles that trover lies 
at the suit of a person entitled to tbe poesesaion of a cnattel. see Reberie v. 
IVyaiC (ISIO). 2 Taunt. 288 ; and soe title Taovsa akd Dkiimuo. 

U) Shift <8 Co. V. Combff (ISSS). 2P Oh. 1>. S13. C. A.; Biffken 

T. irray (IKOO). 6 East. 371. 

(g) /filfs Y. ytoU (JSOl). 2 Doe. & P. 467; Smith T. Ooet (1808). 1 Camp. 
282 : RichelU v. L« Feuvre (1836). 2 Bing. (v. 0.) 81 (buyers request to 
his agent not to ship). These oaeee should be oompaied with Siffktn y . 
Wray, tnpra, where the act done was not adverse, being done under a 
special agreement with the buyer. 

{h) Oppenheim T. (1802). 3 Boa. Ac P. 42, per Ckahbbjs, J.. at 

p. 63; MorUy v. Uoy (1828). 3 Man. & Ry. (K. 8.) 306 (wbarfin^s 

S iarticular lieu); and see title Caiuusfts, Vol. IV., p. 90. In ItereantiU 
funk V. Oladitene (1888), L. B. 3 Ezch. 233. the goods were freight free 
by exproee agreement. 

(i) Oppenhfin y . RuteeU, et»pra ,* see also BieknrSeon y. Oot$ (1802), 
3 Bos. & ?. 119; M<nley t. Ray, rvpru (wharSoger); NiekoOe r. Le 
Ftuvrt, tMfTti (buyer's shipping agent acquires no lien by relanding 
goods on aeller's account). 

(A) Smith Y. Ooee, etipixt. 

(i) Bird Y. Brovn (1850), 4 Ezeb. 788; see also Siffhen v. TFrey, twpra. 
The rule is on Ulustration of the ordinary principle of the law of agency 
that a ratiCcation is not eftectual unless it be made at a time wben the 
priooljiat could bimsoif do tbe act ratified; eee title Auinct, Vol. I., 
p. 17l Where tbe rights of third persoos interveno. another prineiple 
also comes into play, that a retifioarion oanaot prepidiee a third person's 
vested right i soe ibid., p. 181. 
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bowsver, sufficient as a'^tiSc^oo, notwithstanding that the letter 
maj not be received bj the onanthorised agent ontil after the 
terainatioD of the iran8it(m). 

Sect, nf Witiklioldhtg Dtlivcrtf, 

454. Where the property iu the gooils has not passeJ to 
the buyer (n)* the unpaid seller (o) has, in addition to his other 
rcmedie6{p), a right of withholding delivory similar to and 
co eitensivo with hie rights of lien and stoppage tn iratuUti 
whore the property hae passed to the buyer (g). 

Bv'ct. ^-Effect of Di$}mitioni bif Baifi'.r on StlUr^9 liifjhU 
of Lien Ofid Sto]fi>agt: in Traytiiiu. 

SoB-Seor. OtutraL 

465. Subject to the provisions of the Act (r\ tlio unnoid 
seller's («) right of Hen or stoppage in tranuita is not afTecteu by 


(m) HuUhinp 7. (1863), 1 Moo. P. C. C. (if. 9 .) 343. In Bird 7. 

Breton (1850), 4 Exoli. 786, the stoppage was not mode bt the ageot 
until after tho buyer bad domaoded Ine goods, wliereoa iu 7 . 

Nuneo, the stoppage was made by Itie agetit in due time. 7?trJ v. 

Brvam, s«pra, in fact doddod two poInts-H,^) ^bat tho agent did not act 
in tirae on tbe aathoritj dispalcbed in time; (2) that the priucipal 
could not, after the end of tbe transit, ratify another stoppage made in 
time, bat unautborised when made. 

(n) ** Buyer/* by tbe Sate of Goods Act, 1893 (60 it 57 Viot. c. 71), 
s. CIS (1), includes one wbo agrees to buy ; mo p. 118, anU. Tlio ease iu 
which the property in tbe goods has not paeaod to tbe sellor Uimsolf at tbe 
time when neeaeroises his rights perhaps falls under this clause ratbor than 
under tbe Sale of Goods Act, 1893 (56 ^ 57 Viet. o. 71), a 38 (2); see 
p, 241, ante. 

(o) For tlio definition of unpaid snller/* sco p. 230, ante. 

(p) f.e., a right of action for the price by agreement, altlkougb the 
property has not passed (Sale of Coeds Act, 1803 (56 A 67 Viot. o. 71), 
Si 40 (2); see p. 207, po«l), or an action for non.ooceptnDco (Sole of Goods 
Act, 1803 (66 it 57 Vict.c. 71). s. 60; soe n. 207, poirf ); and the general right 
of withholding delivery where any coouitioa precedent or ooncurront to 
delivery baa oot been fulfilled (Sale of Goods Aot, 1893 (66 L 67 Viet. o. 71), 
s. 2S; see p. 204. oiUe). 

(g) S^e of Goods Act, 1803 (56 it 67 Viet. c. 71), s. 39(2); Be Bdvnrds. 
Ex pnrto Chalmort (1873), 8 Ch. App. 280, following Gnffilho v. Perry 
(1659). 1 E. dff £. 680; BoUamy v. JJavey. (;i89]J S Ch. 540 (oaori lien) ; 
Cruven T. Ryder (1816), 6 Taunt. 433 ; Beta v. Snowball {«/. B.) Co., Ltd. 
(1605), 7 F. (Ot. of Sens.) 35; CoAn v. PockeUU Bristol Ckfinnel 8Unm 
PoekH Ge.,n839] 1 B. 643, C. A. (right of disposal reserved: ^tuut-right 
of stoppage). As tbe right here given is '' aimilar to anil co.extenJve 
with the rights of lien aod atoppage tn ironeitu, tho right of with¬ 
holding deliveiw arises uatler ibis cUnse if tlie price is due and unpaid, 
or if the buyer oeeome iuMilvsnt; see pp. 242, 847, onie. 

(r) 3ale of Goods Act, P893 <56 it 67 Viet. e. 71), s. 25 (2)« Te-enooting 
Che Footers Act, 1889 (52 Sc 63 Viot. e. 45), s. 9 (see p. 261, post); the 
Sale of Goods Act, 1893 (66 Sc 67 Viet. o. 71), s. 47, proviso, re-enacting 
the Factoiv Aek 1880 (62 Sc 63 VIot. o. 40), a. 10 (see note (c), p. 260, 
post); and the &M of Goods Aot, 1898 ( 56 A 67 Viot. o. 71), s. 66 (express 
agreement ete. to oontrarv) (see p. 879. post). 

(s) For the deflnitioa of ** onpaid seller/' sea pi 239, onto. 
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anj sale or other diapoaition of the goods which tl^e bujer toaj 
have mad6(t), unless the seller has assented thereto (a). 

An assent to a di8i>osition by the buyer is not a mere acknowledge 
ment of the fact of the disposilion <&). The seller is said to assent 
where, by his words or conduct, he expressly or by implication 
represents to the buyer’s dieponee that the goods will be deliy^able 
to him free from the seller’e righta as unpaid seller (^). 

Such an assent may be given the seller pros^tively, as, tor 
example, where, previously to the buyer’s disposition, tbe seller 
iesuee to the buyer a document, intended to pass from hand to 
hand, and to be acted on, which, by its terms, or by usage o! 
trade, or otherwise, contains a representation such as is above 
mentioned (e). 

An assent given to the buyer's dismnee at a time when the buyer is 
entitled to the |)osscBsioD of thegoo^ is not revocable as against the 
disponco by reason of tlie buyer’s subsequent default in payment or 
inBulvoucy(d). 

Suh-Sjcot. 2.—rnd«T the Farton Ad, 

466. Where a document of title(c) to goods (/) has been lawfully 

~{i) (1810),Vrstint. 433 j Diwa v. 7at$$ (IS33), 5 

B. Sf Ad. 313 ; A/ A waf^ v. SmUk (1849), 2 H. L. Css. 300. 

(а) Sale of Goods Act, 1803 (50 U 87 Viet. o. 71), s. 47. ^ ___ 

(б) i/orrf<i«nC iifolAsrs v. IfrUUk Oil Kind Caiks HiUi, £<d., [1910] 2 K. B. 
802; Potfiiow (9 t. Aiwlo-Ammcoa Oil Co. (1910), 27 T. L. K. 3B ; 
affirmed (1911), 27 T. L. U. 210, C. A. (mete aokuowlsdgmcut of eubeale); 

T. (1811). U East, 308 (express assent: sJso marking goods 

by sub-buyer); Omn v, //oyiAoms (1818), 1 Stark. 447 (seUer*! uor^a* 
able delay ia dissenting from sub-bayer’s request for delivery) ; 

V. Fftteu^ tvpra (ganging and oooperiog casks) ; i)«oa ▼. 2?otw (1856), 3 
Uaoq. I, u. I^. (express proreise to aeliver to sub-buyer); Psowon t. 
i)rt«#oa(l858), B. B. & E. 44S (entry of sub-buyer's uame m se1 lor t books); 
JtfercAafi Honking Co. of Jjondan v. PAwsis Bemmsr 8Uel Co. (1877), 8 
Ch. D. 208 (iitfue oy seller of transferable warrant); Be Kaiyki, Bj ports 
QMing. Datit <9 Co.. lAd. (1880), 13 Ch. D. 628, C. A.; Bsilomy v. 
Davfiv, {1801] 3 Ch. 540 (mere acknowledgment of sub-sale). An assent 
is Immaterial, save in so far os it affects some matter with regard to which 
there Is power to dissent. A teller can dissent to the waiver of his ngbta, 
but not to the mere fact of tbe buyer’s dispo^tion. Where the goeda are 
ipeoifio, the presentation by the sub-buyer to ths original seller of a delivery 
order, and the seller’s «itry in his books of tlie sub-buyer*! name, may 
justify the inferenco that the seller has attorned to the subdjuyer; scp«#, 
where the goods aro unascertaiui^ {Jfor^uni Brothers v. BriftsA 0« and 

Cake Miiht Ud.,9upra). « t., j /r 

(c) Xif^kont Bonkvuj Oo. of London v. Pkantx Bswsia^ Stoel Co., 

tupra (“ iron deliverable to 0. S. 8eCo. or their assigns by indoMoroent ), 
a oase decided before the Facton Act, 1877 (40 8c 41 Vict. o. 39), which 
by ft id., s. 5, included under doeameuts of title such documenU as th<M 
mentioned in the oase; compare Cana v. BoWmmo, Vou^Atf* » Oo. (1878), 
10 Ch. App. 491 ; Fanioloo v. Bata (1876), 1 C. P. I). 445 ; ^d v. 

BooiU, sttpro, in all of which oases there were mere engagements to deliver, 
and DO representation of any fact by the unpaSd solTer. 

(d) Psorson V. BcMMoa, #Kp«. _ , * 

U) This expression has the same meaning as in the rootors Aot, 1889 
(52 k 83 VIetTe. 48) (Sals of Goods Act, 1808 (56 5s 57 V>ct. e. 71), 
I. 62 (1)): see p. 110, anU. It must be remembered that, in cas» of bw, 
the proviso to the Sale of Goods Act. 1893 (86 8s 57 Ylct. c* 71), s. 47, 
has no application where a bill of lading (which divests lw«) m transferred 

to the buyer or owuer. « w 

(/) See the definition In <Wd., s. 62 (I) j p. lit ank. By the Factors 
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Swff. &• trsnsterred (f) to any person {h) as buyer or owner (t) of the goods, 

SAet of and that person transfers the document to a person who takes the 
DIspoid* document in good faith (ft) and for raluable consideration (f), then, 
^oshy giicij last-mentioned tiansfer was by way of sale, the unpaid 
sellor'a ri^ht of lien or stoppage in fnntito is defeated, and, if such 
MAtsftf last-mentioned transfer was by way of pledge (m) or other dis- 
position (n) for valne, the unpaid seller's right of lien or stoppage 
Btoppage can only be exercised subject to the rights of the 

In TrsasltiL transferee (oX 


Act» lass {A2 & 53 Vi«t. c. 45), s. 1 (8), the word " goods also iucludee 
" wares and morcbandise.'* 

(g) Note that, to giro the buyer or owner power to desl with the 
document of title, it most be lawfoUy ** transferred to him; see p. 201. 
poll. In Nixr. Oheef 1805), cited in Abbott on Shipping, 14th ed., p. 851, 
a bill of lading was sent, bat not transferred, to the buyer, and it wu held 
that the sub-buyer acquired no Utlo. 

(ft) By the Footora Act, 1$S9 (52 & 53 Vbt. o. 46), i. 1 (0), the word 

person" includes any body of persons corporate or uninoorporate. 

(i) The word "buyer** includes one who agrees to buy (Sale of Goods 
Act, 1893 (66 5f 57 Vict. c. 71), a. 63 (1); Oofta e. i^oeftrU'i UrUtol Cftcsnri 
8Uam P<Mk4t Go., [1899] 1 Q. B. 643, C. A.). Whore, however, the property 
has not passed to the buyer, the seller exercisoe, not a lien or right of 
stoppiM in the strict sense, bat a right of withholding delivery under 
the Sale of Goods Act, 1693 (56 57 Vict. o. 71), s. 39 (2); see p. 25S, aiUe. 

The word *' owner " may bo iotendiMl to cover a case where an agent heing 
a person " in the position of a teller " under the Sale of Goods Act, 1893 
(56 U 57 Viet.o. 71), i. 36 (3) (see p. 341, cuts), transfers a document of title 
to hU principal. 

(ft) Seep- 120, onls. The rule stated in the text protects an ulLimate 
indorsee in good faith after severaJ intermediate transfers (Gvmiw v. 
Biftfifid (1854), 8 E. 5« B. 622). 

(l) At common law these words included an antecedent debt (Xe^ift v. 

BtoU (1877), 3 Q. B. D. 376, 0. A., dissenting from Rodger v. Complotr 
d'EieamvUd^ ParU (1869), L. R. 2 P. C. 393; Th$ Emilisn ilarU (1676), 2 
An>. M. L. C. 514; 44 L. J. (aoM.)9), as an undexatauding at least generally 
exists that time^all be given (Gfsg? v. 2froiiil«y, [1012] 3 K. B. 474, G. A. 
(where the law as to assi^meots for a.utccedent debts is considered)}; but 
DO valuable oonsideration is given if the facts uegutivo such an andorstaod- 
ing (IFsgan v. Enyfiiftnad ScoHuk Law Lift A$$araneeJtiaei<Uion, [1909] 1 
Ch. 391 (where the transferee was not aware of the transtor)); see also the 
Factors Act, 1669 (53 63 Viet 0 . 45), s. 5, which dednes the considera¬ 

tion for a disposition "in pursuance of the Act,** and includes '^any 
valuable oonsi aeration *'; see title Aobnct. VoI. I., p. 206. 

(m) Bt WetUinihus (1633), 5 B. & Ad. 817; SvtUdwg v. Ruding (1648), 

6 Beav. 376 ; affirmed on appeal (1846), 15 L. J. (CQ.) 374 ; Cavmirv v. 
Oiadt^bms (1866), L. E. 6 Bn. 44 ; Kemp v. Falk (1882). 7 App. Cas. 573. 
See the definition of " pledge** in the Factors Act, 1669 (52 63 Viot. 

0 . 45), s. 1 (5) i ttid see note (5). p. 301, onU, In t)ke ease of a pledge in 
exohaDM iat other goods, documents of title, or negotiable seeuntics, the 
right of the pledgee is limited to the value of the goods given in exchange 
(Factors Act, im (53 A 53 Viet n. 46), s. 5); see tiUe Agbkot, VoITT.. 

p. 806 . 

(a) As to the oesaing of " disposition," see note (5), p. 201, ants. By 
the Faetors Act, 1689 (62 A 53 Vict. o. 45), s. 5, iw oonsidoration for a 
tale, pledge, or other disposition *' in pursnanee of the Act," may be an 
exchange. A transfer by tbs buyer to his factor merely to enable him 
to receive a cargo was held in Pollea v. Tftonpsoa (1816), 5 M. & S. 350, 
not to be a disposition for value. 

(e) Sale of Goods Act. 1893 (56 6» 57 Vlot e. 71), s. 47 (proviso), lubttao* 
tliily identical with the Factors Aet, 1860 (52 6 c 53 Vict. o. 45), l, 10, 
whloh is again eubstantUDy identical with the Facton Act, 1677 (41^ ^ 
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A. docament of title is Ivrfullv traoeferred when it is traoelerred 
oCGOvding to its tenor, and with the coDsent in fact of a transferor 
entitled to transfer it(p). 

467. The unpaid seller's right of lien or stoppage t» traruHu 
inajr wholly, or, as the case may be, partially, defeated by a 
dis^wBition by the buyer of a dooument of title to any person 
receiving the same in good faith and without notice of any lien or 
other riglU of tbo original seller id respect of the goods (q). 

The mere fact that a disponee of the goods knows that the 
goods have not been paid for is not inconsistent with good faith on 

Viot. 0 . 39). s. 6 (now re|H^a]cd). With MSrd to stoppage in It 

adopU the roJe of the common law declaroa in Liekbarrow v. MaMw (1793), 
6 Kost. 31, D., FL Ij. : I Smith, h. C., llth ed., p. 393 (eeo aJso v. 

Oloakee, Thi ** MitrU Jc$&pk** (ISM). L. R. 1 P. C. 219 ; Tht Arg^niina 
(1867), L. U. 1 A. & £. 370). and extonda it so aa to make it 
applicable to the transfer by the bnjer of docntooiiu of title other 
than bills of lading, With regard to lien, it applies Uic aame extended 
rule, a lico not being lost at common Uw, as against a buyer or sub* 
buyer, or oDicr trauMfori''i% by the issuo or tranaffr of any document 
but a hill of ludiug, that being the only document wliioh per sa transferred 
poMCiiiion. Some di/Tmnlty arincs in the interpretation of the ^ords 
subject to the rights of tbo transferee '* in the case of a pledge by the 
buyer or owner of a dociunont of title for an antecedent debt. There are 
no words in tbo Sale of Goods Act, 1893 (56 6 t 57 Vict.c. 71), s. 47, aasimi* 
lating tlio position ol the buyer or owner to that of a mercantile agent 
UDder the Faclors Act, 1880 (62 it 53 Viet o. 45). and It might therefore 
be argued that the Factors Act, 1889 (62 5; 68 Viet. c. 45). i. 4, is not to 
l;o read into the Sale of Gooda Act, 1893 (66 & 57 Viet. c. 71), s. 47. The 
Factors Act, 1889 (52 62 63 Viet. o. 45), s. 4. limits the right of the pledgee 
for on antocedexit debt to the right to the eoods wbicli could have been 
enforced by the pledgor at the time of tbo pledge." aiid so seems to render 
that right subject to the solleFs rigbtof lion or stoppagota trtfn$UH, if then 
exiting On the other hand, tbc Sale of Gnods Act, 2893 (i *8 9c 57 Viet. 
cTvl), B. 47, makes these rights of tho sellor subject to the rights of the 
pledgee. The two enactments should probably be reconciled by reading 
subject to the rights of the transferee" as meaning his rights under the 
contract of pledge os modified by the Vac tore Act. 1889 (52 U 63 Viet, 
c. 46). s. 4. In other words, ibid., s. 4. should bo considered as a second 
proriw) to tlio Solo of Goods Act, 1803 (66 A 57 Viet. c. 71). s. 47. 

(p) Gaka T. Poek^U*t Bfi$U>l Chnnnfl Steom Patlet Co., [1899') t Q. B. 
043, C. A.: Tho Argeniina (1867), L. R, I A. & K. 370. As to the mode 
of txansfor " for tlio purposes of the Act," see Factore Act, 1889 (63 6 e 63 
Viot. c. 45), s. il: p. 200, anU : and as to consent, see p. 202. atifs. 

(< 7 ) Under and aubjoct to the Factors Act, 1889 (52 & 63 Viet. c. 45), 
a 9 (Ca5n v. PoekoU^s Bristol Okanncl $ie/im PocFcl Co., tkpra (sloppa^ 
in tranritu wholly defeated)); seo note (i),p. 20S, ante. Tlie Factors Act, 
1889(62 & 63 Viot. c. 45), s. 9. is, from the nntnro of the case, not appUc* 
able where the bnyer obtains possession of tho gooda IhcmAClvos, except 
where some specif right by agreement, and analogous to lien, is con¬ 
fer^ on tbo seller, as in D^Uy t. VtnUy (1840), 12 Ad. 5c El. 632. 
There is no deoided authority for tho proposition that the soUeFs right 
of stoppage in iranoUu may be partially defeated under the Factors Act, 
1889 (52 AS 53 Viet. 0 . 45), s. 0 ; but stoppage in trantUu falls within the 
words " other right of the original seller " (did.), and pledge is one of tbs 
dispositions anthorisod, wbloh the eollor must be taken to uve consented 
to pro tanio only. Where the pledge of the dooument of title by the 
buyer is lor an antecedent debt, the efTeet of the Factors Act. 1889 (62 U 53 
Viot. 0 . 45], e. 4, which, it is oonoeived. should be read with ittd., a. 9, is 
to make iUe rights o( the pledgee subject to the seller's right of Hen or of 
stoppage; eee uobe (e)» p« 280, wfMe. 
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hU part;(r); nor dt)66 it of iteolf show ilM tbe disponee had notice 
of a right of lien or stoppage in tramitu ^ the original seller («). 

Upon a transfer of a document of title by way of ^lodgo, the 
pledgee is entitled, as against the unpaid seller, to be paid only the 
sntn for which the instrameiit was speeiGoally pledged, and not also 
the amount of a goneral balance of account against the pledger (t). 
The unpaid seller is ontitlod to require the pledgee* to satisfy his 
claim against tbo buyer first out of any goods or soenrities in the 
hands of the plodgoe and available against the buyer (a). 

When tliQ unpaid seller’s right of stoppage in transitu as regards 
the goods has been defeated bj a transfer by the buyer of a 
document o! title to a 8ub*buyer, it is doubtful whether the seller, if 
he gives sueb a uolice of stoppage in trawitu as would, but for the* 
sub-snle, be effectual, is etpiitably entitled to so much of the 
sub-bnyer’s unjiaid purcluise-inoney as will satisfy tho sollor’s claim 
against the buyer (6)1 

Sect. 6 .—EJfsrt oj Extreiss hif Seller oj his I lights nf JMn and 

Stoppage in Transiln. 

456. Subject to certain stotutory provisions (c), a contract of 
sale is not rosciaded ((f) by the mere exerciso(e) by an unpaid 
seller (/} of his right of lien or stop|>age in iransiiii(g). 


(f) Cuming w.Broom {IS08)» 0 East, 506; Pta$s v. Gloohse, The " Maris 
Joseph" (JS06). L. H. l P. C. 219; eoTnparo v. Nissen (17SS), 

2 Tom Kep. 674 (where tbe assignee sgr^d with tho buyer to pay (or tho 
goods, and did not do so); see also dcHnition of good fAilh," p. 120, ante. 

{#) Under tbe Taeton Act, 1889 (52 d& 53 Viet. c. 461, e. 9^ for notice 
that the goods have not been paid for in not necesearily notice that the 
price is due, or that the buyer is insolvent. 

(f) V. Boding (1843), 0 Beav. 376 ; sfTimod on appeal (1846), 

16L. J. (cu.)374. Tbe unpaid seller is entilled In ecjolty stop^n 
tranjilii ererythiog which is not covered by the pledge " {Ksmp v. Falk 
(1882), 7 A up. Cos. 673. for Lord BnACkBuav, at p. 582). 

(a) Re li citrinfbw (i833), 5 B. Ad. 817. The uniinid seller is in effect, 
by means of hie goods, a surety to the disponee for tbe buyer (t6td.); see 
also Re Holland, Fz parie Aliion (1866), 4 (Tb. App. 168 (consignment to 
factor): Be Stratton, BxjparU SaUing (1883), 25 Ch. D. 148, C. A. 

(ft) Decided in the amnnative in Kiell, Kx parte Falk (1880). 14 
Cb. D. 446, C. A., following Be Knight, Ex parU QoJaing, Davie d Co., Lid. 
(1880), 13 Cb. D. 628, C. A.; bnt see, contra, Kemp v. (1882), 7 App. 
Caa. 573, per Ivord Sklborns at p. 577; and sec BcrwlUon v. 5lrany (1868), 
8 Ch. App. 588. per Lord Caiknh, L.C. It is submit ted that, according 
to Lord t^EiBOBNR's opinion, the right of stoppage ia one against tUe 
goods only ; and that, as a sub-bnyor, being tbe iraJisferee of a document 
of title, takes the goods free from tbe right of stoppage, which is 
** defeated,*’ there should be no right to intercept hie unpaid purchase* 
money. On the other hand, where the right has not been defeated, it 
well be given effect to by Iha sab •buyer’s purebaso-moDoy being 
paid to the seller to tbe extent of hie claim. 

(e) I.e., the Sale of Goods Act, 1898 (56 & 57 Viet. c. 71), s. 48 (3), (4). 
relating to resale; see pp. 2C4, 865, post. 

id) l.e., cannot bo tiWb^ by tho seller as rescinded ; (or the buyer 
eonld not so treat It, and so take advantage of his own wrong {Bob^ v. 
1^1^(1810), 2 Taunt. 268 ; Jfsfiiw v. Frsmaw (1838), 4 Bing. (n. c.) 385). 
(s) l.e., by tbe mere fact, as regards lien, that the buyer is in uefaut 


ifh W For notes (/), (g), esc p. 283, port. 
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469. When on unpaid^ter, who has exercised bis right of lieo Sscn, 6. 
or stoppage in transitUf resells the goods, the bayer acquires a good Eflbet of 
title thereto os against the original buyer (A). Exercise by 

Seller of 

Skct. by Seller, hlslUghtscf 

4^. The seller, even where the property has passed, is entitled Stoppage 
to treat the contract of sale as rescindou, and to resell the goods as In Traniltii. 
an owner thereof, but without prejudico to his right to dinnages in ^ 
respect of niiy loss caused to him by the buyer's default, when the 
buyer, by his wards or conduct, repudiates the contract (i). In of Hgbt 
particular, the seller may resell the goods when tho buyer be^mes ^ 
jnsolvent, and expressly or by implioation intimates his insolvenoj 
to tho seller in circumstances showing that he is unwilling or uriable 
to pay the price of the goods (i). 


or insolvent (Sale of Goods Act. 1SS3 (50 Ac 67 Viet. c. 71), a. 41 (1); see 
p. 242, nnts); or, in esse of stoppage in trantitu, that be is iosolveat, and 
the goods have been 8topi>cd (Sale of Goods Act. 1S93 (6S & 67 Viet 
0 . 71). a. 44; see p. 247. anie). U ii only after tbe brcaoh of the 
obliffuiion to pay that the lien aMaches *’ {The kUUr, [1893J P. 110. C. A., 

r Lord KsiiBR, M R., at n. 132). See also Bvorman v. Nash (1829). 9 
&iO. 146 (insolVMicy); if artindnUy. Smith (1841). 1 QJl. 389 i Oibucnr, 
C<irruiArr» (1841), S M. L W. 321 (bnnbruptcy); Be A'dicards. Bxpnrte 
Chalmete (1873), S (1i. App. 289, 203, 204 ; J/rrsey Sleei and Iron Co. y. 
Nayhr, Benton dt Co. (1884), 0 App- Coo, 434, per Lord Blackbchk, at 
p. 444 ; Kemp v. Foil; (1882), 7 App. Oas. 573, prrLord Blackburn, at 
p. 681 (stoppage in tramitu): He hatkon, Hx parU Stapleton (1879), 10 
CU. D. 688, 0. A. (haycr's insolvency). 

(/) Fnr tbo drflhilinn of ** unpaid seller," see p. 239. anlc. 
ig) Sale of Goods Act. 1893 (56 A; 57 VIct. c. 71). s. 48 (1). 

(X) Ibid., s. 48 (2); Mihfite v. KebbU (1841), 3 Man. A; ii. ICO; lord v. 
Pries (1874), L. K. 9 Kxch. 54. The reason is that tbe biivcr, being In 
dsfsult, is not entitled to tbe possessiofi, and so esnuot brine trover. 
Sm also Adelfihi Hnvk v. Halifax Sugar Refining Co. (1887), 4 T. L. R. 
21, C. A. (ploclge of bill of lading by unpaid seller). It is noUceable that 
the Sale of Goods Act. 1803 (56 H 67 Viet. e. 71), s. 48 ($), docs not in 
terms require good faith and absence of notice on the part of tbe second 
buyer, both of which are necessary jf tbe seller resells under tbe Factors 
Act, 1889 (52 6i 53 Viet. c. 45), s. 8; SCO p. 109, ante. On the other band, 
tbo Factors Act, 1889 (52 A; 53 Viot o. 45), s. 8, does not requiie tbs drat 
buyer to be in default. 

(i) On general principles [Merooy Steel end irem Co. t. JVayler, Beneon 
<9 Co., supra r Aioomer v. Bervistnu (1874), L. R. 9 C. P. 588). This 
is not a Tcscission in tbe sense of a reeciseion by agreemoDt, but one 
tub mode, at the option of tbe seller only, who has " the option to treat 
tUcrepudiatiou of the contract as a dofiidlive breach of it and tlicrrupon to 
treat tbe contract as rescinded except lor the purpose of bis brioong an 
action for broach of it" v. Uart d Co,, (1902J 1 K. B. 482, 

C. A., per COLLtKS, M.R., at p. 490; Johmtone v. JdiSing (1866), 16 
Q. B. D. 460, C. A., par Lord Esuer, M.R., at p. 467); sco, generally, title 
Contract, Vo). VIt., p]^. 438 eteeq. 

(b) As where the pnee is not tendered in cash within a reasonable 
time by tbe buyer, or bis trustee, or trmbis, a sub-buyer (i7s Autbon, 
Bx parte SiapUlon, tupm; Be Pkanix Bertemer Ce.» h'x parte 
Camforik UatMtiU Iron Vo. (1876), 4 Cb. D. lOS, C. A. (no repudia¬ 
tion) ; iforgort v. Bata (1874), L. R. 10 G. P. 15 (no tender by insolvent): 
L^menoe r. Knowlee (1839), 5 Bing. (m. c.) 399 (no tender by sssignees of 
buyer); Meet v. Duffne m Co, (l^l)» ^ Com. Cas. 106 (mtimation of 
ineolvency by itself insufficient)). Tbs necessity that cash should Ix^ 
teadsved sven where the contract allows credit, is a provision superadded 
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461. Where the goods are of & peiiAable nature (0, or where 
the unpaid seller (m) giTee notice to the buyer of bia intention to 
resell (»)i and the buyer does not within a reasonable time (o) pay 
or tender the price, the unpaid aeller may resollthe goods and 
recover from tho original buyer damages for any loss occasioned by 
bia breach of contract (p). ^ 

Whether the nnpaid seller under the foregoing provision resells 
the goods in the capacity of nn owner, so as to be eDtitle<l to any 
profit whleli may be realis&l by the resale, or whether he resells the 
l^ds in a capacity analogoos to that of a pledgee, or in any other 
limited capacity, is doubtful (^). 


by the lav io spite of the agroement of the parties {U4 Phanix 
8Uel Co., h'x varU Canfortk namntiU Iron Co. (lB70h 4 Ch. D. 108,C. A., 
per JB98KL, M.R., at pp. 1 ] 2,113). Bat if the seller electa to abide by the 
coutraothe must perform it according to its terms, including the aliowaoce 
of credit (S/or^fiii v. Cata(ia 74 ),L. R. 10 C. P. 16» p^ Hrktt, J.,at p. 27). 

(l) Not only physically, but comroorcially perishable, m by deteriorating 

in market vamo by delay (Varleoa t. i^unii (182S), 4 King. 722, 728); or 
by detcrioraiiDg in quality so u to boeome iinmerobanlablc; scejf'/tr 
(8 Co. T. mun<UU, [1806] 1 Q. B. 123, C. A.; Duihie t. UiUon L. R. 

4 0. P. 138 {freight not earned); 8Sarv ▼. Clirtitmos (1892), 8 T. L. H. 
087, C. A. (poUtoos). 

(m) lH>r the definition of unpaid sellor," ero p. 239, anio. 

(a) a request by the snller to the bnyer, after a delivery and rejeriion 
of the goods, to resell thorn for the seller is evidence of a mutual reecissioo 
of the contract (Comery v. Bond (1815), 3 M. & S. 378). 

(o) What is ** a reasooablo tixuo " is a question of fact (Sale of Goods 
Act, 1893 (Cfi & 67 Viet. e. 71), s. 60). 

(p) IM., s. 48 (3); IlaeUan v. Z^ann, supra; v. CottnHe^ Bduljfe 
(1860), L. K. 1 P. C. 127, 146; Lord v. Prtoa (1874), L. R. 9 Excli. 
54, per Bkamwbcx, B., at p. 66 . As the right of resale is exorois- 
able 00 default by the buyer in payment, it is conceived that, where 
the price hoe been apportioned to separate portions of the goods, and 
is sepamtely payable, the seller can sell only that portion of the goods 
in respect of which Urere has been default in payment; see p, 320, ante. 
The amount of the seller's lose is prirnd /ocis tbe difference lo the price 
realised, added to the expenses o: tbe resale (Sale of Goods Act, 1803 
(66 Sc 67 Viet. o. 71), s. 60; see p. 208, post; MacUon v. Dvnn, supra; 
Be Nntkan. Ex parts SiapleUm (1870), 10 Cb. D. 686 , 0 . A.; IfooU v. 
^warciss, ^dtfar^s t. Nom (1877), 5 Ch. D. 378, C. A.). 

(q) The inforonce from a comparison of tbe Sale of Goode Act, 1803 
(66 ic 67 Viot. o. 71), s. 48 (3), with 46^., s. 46 (4), is that a resale under 
a. 48 (3) does not rescind the ooniraot. But tho bnyer's default under 
ibid., s. 48 (3), is a default " down to the last moment which the law gives 
(Howe T. AmitA (1884), 27 Ch. D. 89, 0. A., por Fnr, L.J., at p. 106), and 
so hardly to be distinguished from a repudJatioo by the buyer. Moreover, 
the Sale of Goods Aot^ 1603 (56 it 67 Viet. c. 71), s. 48 (3), doee not say 
that the seller may, after resale, recover any balance of the price unsatisfied, 
but damages only, a right whidi general^ presnpposes that the property 
is in the s^er,4.e., lias been reveetM {MeEniire v. urossfsy Broihort, [1895] 
A. 0. 467, p«r Lord HaaecHRix, L.O., at p. 465). Agsio, the 8 ale of Goods 
Act, 1893 (66 U 67 Viot. e. 71), s. 37 (see p. 2d2,aAls), justifisa a resale by 
the seller as owner where the buyer's default in taking delivery after 
Futice is a repudialion, a hardly diatinguishable case. It is theiafote 
aabmitted that the Sale of Goods Act, 1893 (66 64 67 Viot. o.7l), e. 48(3), 
re*e&acte the common law. Farther,it is believed that theoommoo law cases 
chow that an unpaid seller had no right of resale oxo^t on the buyer's 
repudiation. See and consider Boro v. ifflaer (1797), Peake, 68 [42j, Q*; 
CMMry V. ViaU (1860), 6 H. 84 N. 288; J/oefson v. Dun%, «wpra. 
at p. 728 (seller eannot me for price after resale); Hew# v. 
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46S. Where (he eellep; expressly (r) reserves e right of resale 
in case the bayer shoald xuake defouli(s) and, on the buyer Resale by 
making default (s), reselle the goods, the original contract of sale is Seller, 
thereby rescind^, bat without prejudice to any claim which the BxpteM 
seller may have for damages (t). Accordingly, the soller is entitled power ot 
to any profits resulting from the reea)o<a). re«!e, or o! 

In calculating the loss b^ the buyer’s default the seller must 
take in(o account any deposit on the price winch xnsy have been 
paid by the buyer (6). 

Conversely, where, pursuant to an express power in that behalf 
exorcisable on the seller’s default in delivery, the buyer buys similar 
goods from a third i)er5on, the contract is rescinded, and the buyer 
is entitled to any profits on the repurchase (c). 


463. A retaking of (he goods by the seller after delivery operates B^ukingot 
as a rescission of the contract, so that, unless it has been otherwise 
agreed, the price, although it may then be due, in thereafter not ^ ^ 
recoverable by the seller, and must, if paid, be returned by him, 
whero the goods are retaken under an express power exercisable on 
the buyer’s default (</), or, it is submitt^, where they are retaken 


5mafc(1884),27Ch. D. 89. C. L.J-,atp. 105 (sellHf after buyer’i 

UoUult may m)) aa full owner): Fill f. Caaninaf (184J), 4 Man. A G. SOS; 
Fao0 V. GovMje^ Fduljfs O«60). L. R. \ P. C. 127 (buyer in default 
cannot recover price): ifadean v. Vunn (1828). 4 Bing. 722 (reaale no 
rOMtMiuti as against buyer); and for the goueral priociple ^overalug 
rescission at the opUoo of one party only, soe Dotton Deep 8ea FUking 
find fee Co. v. Atiiwfl (1888), 30 Cb. f). 389, C. A., jwf Bowrk, L.J.. at 
p. 300 j and see tlUo Contract, Vol. VII., pp. 422. 423. As to sale by a 
plcd^'co, sec iitio Pawks akd Pi.ri>cf8, Vol. XXH., p. 243; at to tha 
atatulory power of sale of a pawnbroker, aoc tftiJ., p. 252. 

(r) The same result as in Ibe rule stated in t)iO text occurs where a 

S ower of resale is giveo by nsaire of t ratio TaU» 2iz parfs (1841), 

Uont. D. A De 0. 170), and the damages, being ascertainable, conaiitute 
a provable debt in haukmptcy (ibid.). 

($) Is4., such default as is contemplated by the trnna of the power, not 
noceMSTily such default as would justify a resale in the absence of express 

^U)^^8ale of Goods Act, 1803 (56 A 57 Viot. o. 71), s. 48 (4), odopting the 
law laid down in lotaond v. Doraff (1847), 9 Q. R. 1030. The result of 
the rcealo is that the buyer is no longer liable for the price as such, the 
resale being made by the seller as an ovtner, and not as the buyer’s agent 
(iSid.). The rescission spoken of in tbe text is a rescission tub Ptodo, 
I.S.. at the option of the party not in fault, and sabject only to his right to 
damagea. Tne damages axe toe samo as under the Bole of Goods Act, 1893 
(6G A 67 Viet. 0 . 71), 6. 48 (3); see note (p), p. 204, ante, 

(a) Ex ports HunUr (1801), 6 Vee. 95, 97: and see tbe reasoning of 
Kfnvxdt, J., in SiflMHoads v. IftWur <9 Co. (1898), 15 T. h. R. 100. 

(6) Oelmden v. S^nly (1858), E. B. A E. 486; ShuiUouorth v. CUifS, 
[19091 W. N. 254 (both oaica of salre of lend). . - , „ 

(s) fiimmowds v. Afifiar Co., onfra; see also AynosA, X»<d. x. K, 
(1909), Timoi, 3ltth March, C, A. The buyer eao also, like the aeller, recover 

(1804). 63 h. J. (g.».) 71). as expired in Bwki 
V. DsinMlsia, (19091 I K. B. 98. lo neaieon v, SUMe. taptw. the nro- 
petty had not paMed : but it is conceived that tbe same mle appUes where 
the property baa passed, on tbe anaJw of Lomond x. Dm^ 

9 q/b. 1030, ann the Sale of Goods Act, 1693 (66 A 57 Vict. o. 71), 
s. 48 (4); see the text, svpro. Where the contract is of hire with an 
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SscT. 7. wrongful Ij, &nd the property in the goods has not passed to the 

Beiale br buyer («). 

SeUer. - 

Part VI—Breach of the Contract. 

Sbct. 1.—/if'in4-rftcs of Hit Sellfr 

8cd-5<>wt. 1.* .IrfiriM /or TVtce. 

Wh«re pro- ^64. Where, under a contract of sale(/), the property 0/) iu the 
pertf ime goods has passod to the buyer, and the buyer wrongfully neglects 
or refuses (o pay for the goods according to the terms of the con* 
tract, tliQ seller may maintain an action (h) against him for the 
price of the goods (i). 

opdoQ only of purohMo, the rule is different; the oootrset is resoindod 
for the future only, and arrears of rent am recoverable (ifrovfrs v. 

1900] I K. B. 08),existiDa rights bciDgrcspecUd; see Kfutl»iv. UohjweH 
Rail (/O. (1867), L. R. 8 Kxchrsil. IV buyer's Ucenre to tlio seller to 
enter bis promises to retake the goods is ircevorable {llMih v. Randoff 
(1840), 68 Msssachusetis Keports, 106). A mere uotieo by tlie seller of his 
inteotion to resumo poseession is not a roicMoQ of tho contract, at any 
rate a» aguiust the right of dUtress of the buyer's lessor [Uachtiey 
yvmiihing Co. T. Watfip (1012] 3 K. B. 225,ovcmling X<m<2oH FumfsAing 
Co. y. tiohmon (1912), 28 T. 1^. K. 2G6). 

(e) 8ee the ressoniDg of the court in fifepAens v. lKtfAtn«04» (1831), 2 
B. 6s Ad. 320, and Brooks y. BeirHstsin, iHpra. Where the pro))erty 
in tbe goods has passed, the buyer has received the con aid (^rat ion fur 
tlie sale, and the seller's romloct is accordingly only an indepondent tort, 
and cannot be trcAle<l by tbc buyer os a roecission {SUph^ns r. irtlkttison, 
$Hpra: (liUord v. lirittaH (1841). 8 M. 6s W. 676 ; Ro /fninbsrsfon (1846), 
De 0. 262; Pegs v. Coisas/ea Kduljfo (1866), h. R. 1 P. C. 127). But tho 
buyer can of course coantpreJoito for the tort in the seller's action for the 
price : seo title SeT'<»pr and Countbbci.aiii, p. 607, potl. 

{/) Sec pp. 113, 117, anU. 

(o) See p. 12U, ante. 

(A) Sec p. 118, anU. 

(i) Sole of Goods Act. 1803 (66 h 67 Viet. o. 71), s. 49 (1): ScoH r. 
Bfigiond (1844), 2 Dow. 6c L. 620; Zymer t. Suvorcropp (1807), 1 Camp. 
109 (foooa stopped in frunsfia); A&Tinider v. Oar/in ft {183.'i), 1 King. 
(K. C.) 671 (goods lost at sea), BroomfieJd v. SnUk (1836), I M. & W. 642 
(no action during period of credit); Moekay t. Dick (1681), 6 App. Cas. 
261 (price payable on conditiont eondiUoD waived by buyer); Oimery v. 
Bond (1816), 3 If. 6c b. 378 (price not payable after skier's consent to 
reecind); Oatvy v. J'yAe (1839), 10 Ad. 6c El. 612 (price payablu out of fund 
in sellers hand); Smiih v. H^Mer (1862). 120. B. 487 (pre-payment); and 
see title DAMACsa, Vol. X., p. 336. As to interest on the price, see 
p. 238, ante. The stalcmcnt in title Da^taoss, Vol. X., p. 803, that 
interest is allowable as dunages on non-payment of money must be talceu 
to refer to cases where interest is agreed to be paid, or is otherwise pay¬ 
able by law; see title Uonet and Uonxt-Lb.s'diko, Vol. XXI., pp. 37 
et The neglect or refaoai to pay xnnat be wroogful. PHtug facie 

payment of the price and delivery of the goods are coaenrrent conditions 
(Bole of Goods Act, 1803 (.56 6e 67 Viot. c. 71), s. see p. 204, ante), 
but the parties may make any bargwn fhey please as to priority of 
delivery or payment (Calcutta and Vnrwuik Sieom Ravigeiion Co. ▼. Z>s 
Matiee (1863), 32 L. J. (q b.) 322, per Blackbuen, J., at p. 328); so 
that, if delivery Is not a condition preoodsnt to payment of tlie price* 
the price is recoverable, if it is otherwise due, without delivery, On the 
other hood, the buyer may, by the tonne of tho contract, be entitled to 
eredit. Credit allowed, bnt not M a term of tho oontroct, li of course 
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466. Where» under a contract of sole, the prico is payable on 
a day certain irreepectiye of deliyeiy, and tbe buyer wrongfully 
neglects or refuses to pay anch price, the seller may mainkin 
an action fur tbe price, altb')ng>i tbo proiteity in the go^B hae not 
passed, and tbe goods have not b^n appropriaU^ to the contract {k). 

BUft'Seci’. /or Xon-ntre^dJ/ue. 

466. AVhore the buyer (f) wrongfully nogleck or refuses to 
accept at\d pay for the goods, the aoller may main tain an action (f) 
again at him for damagofl for non-acceptance (m). 

The measure of damages is the estimated loss directly and 
naturally roHulting. in the ordinary course of events, from the 
buyer’s breach of contract {«). 

revocable {I>9 Sifmom v. Minthwitk (17es), 1 Esp. 430). tMien tb^ pie- 
port j bos poMed and the price ii payable, it De4M>mct payable as an 
onlinary debt (^Vafttadc/ie v. Smt/A (1S41). 1 g. D. 3S9). If the property 
has not postwl, in llie absence of c'lptoca stipulation as to prepayment of 
the price, the eollor'a only remedy is an action for damages under the 
Sale of floods Act, IS0!I (56 & 57 VioV c. 71), a. 50; sec tne text, iufra. 
Tkla was tho common law rule v. /fffl (1B2S), S B. & 0. 277; 

PokVfll V. Eilborn (1802), 15 Moo. P. C. (. 200). Ae to the scllurV rielit 
to recover for tho care and custody of tbe goods, and for lo^s canard by 
the buyePs delay in tsKiug delivery, sen Sain of Cioods Act, 1803 (50 & 57 
Virt. 0 . 71), a. 37, i^hrcb, xmA/c, applies ouly where the property has 
passed ; see p. 232, anfr. 

ik) Bale of OooUa Act, 1863 (r>6 & 57 Vint. o. 71). *. 40 (2); 7>ankp v. 
Grote (1845), 2 O&r. fc Kir. 153 (nuniroct to pay on a paHlcnlar day If 
delivery nut rcr|iiircd before). The Sale of Goods Act, 1803 (56 5c 57 
Viet, a 71), e. 40 (2). applies to instainicnts of tlic price (irorAmon, ClorA 
<9 Co., lUi. V. LUfifd BrnsilfM, [1008] 1 K. B. 008, C. A.). 

(l) 8* e p. 118. flWe, 

(m) of Goods Act, 1803 (.70 & .77 Vkt. e. 71).s. 50 (1). The neglect 

or refusal must be wrongful (tbtrf.). There may bo conditiuns precedent 
(see title Coxtbact, Vol. Yll., pp. 434 el s^.) to be performed by tho 
sttUer, and tbe action does not lio if be bns failed to perform them (sec. f.g.y 
Ortixt/i r. (18541. 0 Kxch. 706 (naiiics of ships to be declared on stdp. 
merit of goods)}, unless they have heon waived by the buyer, as in BrifitV* 
wntCc V. iV>rc(^ ihifdxL'ocd Vo., [ 1005] 2 K. B. 513, C. A. As to daniagoa for 
default in taking doJivery, wlicre tbe property Las pas^. seo Sale of Goods 
Act, ISO.t (u6 5c 57 Viet. o. 71), s. 37; p. 232, onle. *Siibject to the provi* 
fliousof tho Solo o! Goods Act, 1863 (56 5& 57 Viet c. 71), a. 46 (2) (see tbr 
text, HUftra), if tho property in the gc^s has not passed, tbe seller's only 
remedy is by ootion under tbitL, a. JVi v. atlborn, rv/mi). Jf the 

property has i»aaaed. the seller, it srcius, may sue, eitlirr for tbe price or 
under luc Safe of Goods Act, 1893 (56 h 57 Viet. e. 71). s. 50, iu which 
IftiU^r case his conduct amounts to an election to treat the buyer's 
conduct as a repudiation of the coutruct. 

(w) Z6id., f. 60 (2): Cort r. Ambergrrte, JVoll4<ngb<iin i?or(o» oti(i faslerN 
Jvuctum Aaif. Co. (1851), 17 Q. B. 127 ; St Vic MmCo., Lkf., [1913] 1 Cb. 
183. affirmn^ [1013] W. N. 66, 0. A. (goods unproduced : no market: lou 
of prodts); A'Qm, tewr <5 Co. y. thivlcirk CeUAy Co. (1686), 43 L. T. 706* 

H. L. (no Tnorket t loss on resalo price); and sen title Damagbb, VoI. X.» 

p. 335. The Sale of Goods Act. 1893 (56 57 Viet c. 71), a. 50(2). 

adopts tlie fmt part of the rulo laid down for breaches of contract 
generally in iTodlcv v. B<ucendalt (1854), 6 Kxeb. 341, 354, and definca only 
what are called oruinary or ffeueral damages. 'Pbe most common applica¬ 
tion of it ia given by the Boln of Goods Act, 1863 (56 St 57 Viot. c. 71). 

I. 60 (3): see p. 208, post. Aa to spctdal dacnagsa, see Sale of Goode Act, 

1893 (56 67 Viet. c. 71), a. 54; p. 277, port. As to damages genemlly, 

M title Damagss, Vol. pp. 301 rt irsg. 
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467. Whore thero is an available market for the goods in qnee- 
tion (o), the measure of damages is pHmd facie to be ascertains b; 
the difference botcreen the contract price and the market or oar rent 
price at the time or times {p) when the goods ought to have been 
accepted, or, if no time was ffxo<l for acceptance, then at the time of 
the refusal to accept (q). 

Sect. 2. —Rnnediee of the Ihti/tr, 

Sub^Sbct. X. ^Adion for 

468. Where the seller wrongfully neglects or refuses to 


(o) As to what U an available market, see Danl! trk CoUiery Co. v. Lever 
(U78). 0 Cb. D. 20. 20, 0. A.; note (w), p. 270, pcil 

(p) The words or times" point to iostalmcnt eontracta; see Brown 
V. iftfUsr (1S72), L. U. 7 Exoti. 310: Roper ▼. t/oAMow (1873), L. R. 6 
G. P. 107, as to non-delivery in inatalmeot oontracts, whore the same rule 
applies. As to postponemcot of delivery and subsequent refusal to accept, 
see title Dausoss, vol. X., p. 335. 

(q) Sale of GooiU Act. 18»3 (50 & 67 Viet. e. 71), s. 50 (3); H^Uan v. 

Duim (1828), 4 Dine* 722 (auotioiisale): Roorman v. Na^h (1620), 0 B. & 0. 
145 (tender of instalments at fixed date: bankruptcy of buyer); PhiilpotU 
V. Evane (1039), 0 M. 5; W. 475 (tender at fixed date: buyer's previous 
repodiatioo): hoewcll v. KUbom (1002). 15 Moo. F. C. C. 300 ; Re Nfithant 
Ex parti Sta^etan (1079), 10 Cb. D. 500, C. A.; Cmssf v. King (1090), 
7 T. L. R. 140, C. A. (damages at date of buyer's ndusal); Tndegnr 
iron and Cool Co. v. fimethom BrofAeri <9 Co. (1002), 10 T. L. R. 710. 
G. A. (buyer's previous repudiation); Ihaiikwtite v. Foreign Hardwood 
Co., (1905] 2 K. B. 543, C. A.; and seo title Damaobs, Vol. X., p. 335. 
'Thsoe daro;iM do not coustilute a debt (Croon v. DU'knell (1830), 
0 Ad. A eI. 701). 1( there is no dilTeronee between the contract 

and market jirice. Die damaj^ are nominal (PreAn v. Boynl Rank of 
Liiforpool (1870), L. It. 5 Exeh. 92, pet Martik. B.. at p. 90). But tliero 
aro many oases whore the rate os to the market price at tbe date oC 
delivery is not applicable. For example, tliero may be no market or ourrout 

E rice for the aoout in question, or tbe contract may have been repudiated 
y the buyer before tbe time fixed for acceptance, and even before tbe goods 
wore manufactured, or prodneod, or procured, lu tbosc eaaca resort must be 
bod to the general rule laid down by the Sale of Goods Act, 1093 (56 & 57 
Viet. e. 71), I. 50 (2); seo. e.g., Cori v. JmbngaU, NoUingham and Boiton 
and Baeiem Junelion Rail. Co. (1851), 17 Q. B. 127 (coutract repudlatCKl 
before the whole of tbo goods manufactured); Hinckley v. PitUburfjh 
Beeeemer Steel Co. (1886), 121 United States Reports, 2S4 (same: cost of 
production and delivery): Silksione and Dod^worPi Coal and Iron Co. v. 
Joint Stock Coal Co. (1S77), 85 L. T. 668 (perishable coal, part not raise*! 
when acceptance refused: cost of production); compare Tredegar Coal 
and Iron Co, ▼. Gielgud (1883), Cab. 6e El. 27. where thero was some 
eridenoe of a market. Ordinarily tliU general rule is satisfied by ascer¬ 
taining tbe difference between the value of the goods and the contract 
price at the time of breach, and. if there has been a resale by the seller, 
the resale price is taken os evidence of the vaJoe (flhi, Leeer tt Co. v. 
Dunkirk Colliery Co. (1889), 43 L. T. 706, H. L.; Stroud v. jiurita <9 Co. 
(1083), Cab. 5 b kI. 119). The bnyer who gives notieo of hie intenUoo not 
to accepC tbe goods, Wore the time for acceptance has arrived, cannot 
diroiAisn the damages on tbe groand that the ^ler is bound to accept the 
repudiation as a breach tFroet r. X’ntpAf (1872), L. R. 7 Rxch. Ilf, 118, 
Ex. Ch.. explaining PkiUpoiiM v. Eoane, eupra, and Ripl^ v. McClure 
(1849), 4 Exeh. 345): see also Boner v. JcAitson (1873), h. R. 8 G. P. 
157: and see tiilo Pamaobs, Vol. X., p. 335. The sellor may hold 
him to his eontroct and wait for the appointed time of performance 
(JficAosI V, Hart S Co., [1998] 1 E. B. 4R2, C. A. ; Tredegar Iron and Coal 
Co. V. HawlAom Brotkore d Co, (1902), IB T. L. B. 716, C. A,). On the 
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deliver (r) the ^odB to the buyer (t), the buver may maintain an 
action against the seller for damages for non*aelivery(f)« 

469. The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the seller's 
breach of contract (u). 


other hand, the seller may accept the repudiation as an immediate breach 
(sec title Contbact, VoI. VII., p. 43S). and the damofte are then 
meseured as on the date of the seller^ acceptance of the repadiation 
ilrow iron Co. ▼. Birehgnve Sittl Co. (isSB), 6 T. L. B. &0, C. A., affirmed 
(1S91), 7 T. L. R. 246, U. L.; Tr$d^r IfO% <md Cool Co, ▼. Hovlhom 
Broihtri Co. (1002), IS T. L. R. 716. C. A.). It ia aubmbtod that the 
tcndrncj of modern casoe ia to modify the hard-and-fast nlo of Frott v. 
Fni^ki (1872), L. R. 7 Exch. Ill, that datnagea must ho measured with 
reference (o the onginal date of performance; see note (A), p. 271,vo«f; 
Roth <8 Co. V. Tovipn, Town$end S: Co, (1S96). 1 Com. Oaa. 300. C. A.; 
compare 2?nfuh iVe$tinghou$o EUotrie and ilonufoetunn^ Co., Lid, t« 
Vnacraround Eloriric Eaiivwji Co. oj London, Ltd,, (1912] A. C. 678. 

<f) sec p. 110, anfs. 

(i) 8iO p. 1)8, 

(0 Sale of Goods Act. 1893 (66 k 67 Vict. o. 71), s. 61 (1); Jonri v. 
Cihions (1863), 8 Etch, 920 (goods to be delivered* as required); LovU v. 
Clifton (1864). 14 0. R. 246 (growing timber to be removed by buyer: 
inoependeot trespaas by buyer no ddenco). The neglect or refusal muat 
bo wrongful, in breach of the contract (Sale of Goode Act, 1893 
(66 fc 67 Viot. 0 . 71). s. 51 (1)). The buyer boa three rcmedica in case of 
wrongful non delivery, namely, O) in all caeca ao action for damages; (2) if 
tlic goods are spccirio or asccrUincd, a right to speciffo performance under 
ihid.,n. 62(acc p.272. fO«0* s^d (3) if the property baa paaaed, the ordinary 
rotnfdT*<« of an owner, auch as detinue and trover (see p. 273, fori). 

(«) Sale of Goods Act. 1893 (66 A 57 Vict. o. 71), s. 61 (2); and, as to 
damages generally, sec title Dauagm^, Vol. X., p. 30) et $etj. The Sale of 
Goods Act, 1893 (60 k 67 Viot. c. 71), s. 51 (2), merely applies to the case 
of Don-delivcry the first part of tlie ^uoral of damages for breach of 
contract laid down in Ilodtetf r, Baxendale (1864). 9 Ezch. 341. 364 ; see 
<jt)o DAMiiOKS, Vol. X., p. 3)3. As the contract, if duly perforrued by tho 
acUor. would give to the bnyer gooda which at the time ana place of deuveir 
would be of a certain value, it is obvious that, if the goods arc not delivers, 
tho buyer loses this value. On the other hand, tho buyer agrees to pay a 

S rico in return. The loss, therefore, which directly and oatur^ly reaults 
0 the buyer in the ordinary course of eventa is the value of the gc^s at 
the time and place of delivery diminislied by tho price wliich the buyer binds 
himadf to pay (Bodocanurhi V. (1886), 18 Q. B. D. 67, C. A.); in 

other words, the difference between the Contract price and the value of 
the goods excluaivo of circiiinstances *' accideutai*^ to the buyer (fbid., at 
p. 77). I'hls value, if there is a market, ia presumed to be the market price 
(Sale of Gooda Act, 1893 (66 6e 67 Vict. e. 71), a. 51 (3)), that is to say, 
the price which the buyer can get for the gooda in the market, or which, 
if he buys rimilar goods to sup^y the place of the goods niidclivcxed. ho 
has to pay for the substituted gooda; ace title Damauxs, Vol. X., p. 383. 
Such Mng the rule, the price at which the buyer, in anticination of 
delivery, has resold the goods is an Immatorial factor In the case (W^liamt 
V. ReynoUU (1665), 6 B. 6( S. 4U6 ; IferikMia ▼, Chicoutimi Pulp Co., (1911} 
A. C. 801,307, P. C.; JB« IVfQkiau Broihon and Agio* {B. T,), Ltd, (191«3), 
186 L.T. Jo. 34, G. A. ),oxoept where, them being no market, the resale price IS 
evidence of ^e value* of the goods contracted for, or wbm profits may be 
clatmod aaapeoialdam^^ (md.). Principles similar to those above stated 
apply where delivery is merely delayed. See the rationale of tlie rule of 
damogesexplainedio IVertMmv.Chicotriiaii PulpOo.,iuprtt ; and,inillus- 
trsAion, Stroud v. Anoim <8 Co, (1883)* Cab. A El. 116 (no market t resale 
price evidence of value): Porimanr. (1858), 4 0. B. (K. s.) 322; 

Binds V. LiddoU (1875), I*. R-10 Q. B. 265 (excess of price paid by buyer for 
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470. Wliera thers is sn available market (r) for the goods in 
question the measaro of damages is pHmd fade to be ascertained 
by the dillerencd (tr) between tlie conti'act price uud the market or 
current price of the goods at the time or times (a) when they ought 
to have been delivered, or, if no time was fixed, at the time of 
refusal to deliver (2»). 

471. Where the seller delivers the goods at a time later than 
the contract time, and the buyer accepts the goods, the roeiisure 
of damages is pt'imd /nci$ the dilTereDQe between the value wliich 
the goods would have had at the place of delivery if they had lieen 

sulMtitnted goods); KrU Ooimfy 609 and Fu^l Ca. ▼. CarroU, [1911] 

A. C. lOA, 117, P. C. (value of enbetUuM goodi). 

(v) As to what oonstittttee an ** available market," seeDunkirk CoUiery Co. 
V. Lvmt (1873), 9 Cb. D. 20, C. A. " It U immaterial wbelher the rise in 
price li ocoaeiooed by eoaroitv, or incrcMod demand, or any otlior cause " 

V. Irpine (1331), 6 ll. U N. 512, per VVix 4 >S, B., at p. 017). In 
thu cats the seller sold an article which proved of much greater value than 
the parties were aware of at the time of the sale. As to damages whem 
there is no oiarkrt, see title Damages, Vol. X., pp. 333, 334. Where flioro 
is no market at the place of delivery, the value at nearest available place, 
leu the cost of transport tbieUcr, may sometiinoa bo taken 01 the market 
value (ireriilciM v. Chicoulinti Pulp Co., f 19111 A. T. 301, P. C.; Oran^l 
Tower Co. v. (1874), 90 IJaUed States Reports, 471) ; as cnay also 

the value In oontrolljng raarkela (CoAen v. Plait (1377). 60 New York 
State Reports, 343, 352). If there is do market price at the place of 
delivery at the time wbon the goods should have boon delivered, the price 
for a brief period before or alter that time may be shown (ft>w 2 .), 

(w) If there is no difference the damsteos are nominal(Vafpv v. OaleUy 
(1831), 16 Q. B. 941 ; Ori/^ v. (1869), 1 £. & K. GSO).' 

(a) Where the timo of delivery is indell nite, and within the cfiotrol of 
the seller, it would s^em that the buyer, being induced by tlio sclh^r to 
believe that a breach has not occurred, may treat the date of bis diiK^vory 
of the breach as the date of tJie breach (IVilson v. London and Qhbe Pinonee 
Corporation, Lid. (1397), 14 T. L. B. 16, C. A.). In the case of mstalmeiit 
oontraots the damages must prind fof’ie be calculated with reft-rctico to 
the market price at the time for the delivery of each instalment {Uroum ▼. 
Kuflsr (1872), h. R. 7 Rxob. 319 2 Hepor v. Johneon (1873), L. H. 3 0. P. 
167). As to indelermiuate iastalmenU, see Barn Inst Anns v. ^m«lk(l874), 31 
L. T. 640; Dorghoim T. Bkunavon Iron Co. (1876), L. B. 10 Q. B. 319, 
The buyer cannot soonihuUte successive breaches, and treat them as a 
single breach at the end of the oontrici period {Daminp^m v. ^mitk, 
$npra). As to postponcmpiit of delivery, see title Dawaou^, Vol. X., 
p. 334; iiv Voss, Hz parte lAamnmUt TinpUiU Clo. (1873). h. U. 16 Kq. 155. 

(h) 8 ale of Goods Aet, 1803 (66 io 67 Viet, o, Tl), s. 51 (3); XcM v. 
Pafsfson (1818), 3 Taunt. 640 (previous repudiation not accepted by 
bnyer); followed In Gain$ford v. Carroll (1884), 2 B. 62 C. 624; Barrow v. 
Amaud (1346), 8 Q. B. 596, 609. £x. Cb.; PoUreon v. Ayre (1863), 13 
C. B. 363 (special damages excluded by existence of market); $haw v. 
iloRoad (1846), 16 M. & W. 136, 146 (Aaros); Joelina v. Zruins, vnpra 
(muket price nnosually high); fTiUiums v. Roynolde (1866), 6 B. dc 3. 
495 ; Anhmoro A Son v. Cox {0. S.) <1 Co.» [1399} 1 Q. B. 436,443 (date of 
repudiation accepted Is date of breach); KidtUm <9 Oa. v. Ifoneoau St. 
Fiaoro Jronworke Co. (1902), 18 T. L. B. 320 (date of refusal to deUvec: 
date of breach); Wort^ini v. Cktsowfimi P«4p Co., enpra (delay in 
delivery); see tiUe DaMAOxs. Vol. X.. n. 333. If tlio goods are to be 
lemor^ at the buyer's expeose, in calc alaiing the difToronce the expimsos 
of removal must oa addeil to the ooatraot price v. Piehnrdo, 

[1899] 1 I. B. 79). As to parol evidence to onbauoe tho measue 01 
damages under a written oontracl, eeo Brady r. OaolUt (1364). 3 U. 4s C. 
118. Id Scotland the rule wm formerly not so strictly applied, and raoio 
latitade In consideriiif aotual loss was allowed (Dnnt^ v. Hiyfine (1648), 
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ilelivered in due time and ilie value which they had at that place 
wlicD they were delivered (c). 

472. The above-mentioned rule for the calculation of damages 
by the market price at the date ol delivery (d) is inapplicable, 
and damages for non •delivery are measured under other pro. 
visions (c), where— 

(1) The contract itself, has Used the damages (/); 

(2) The price has been prepaid (jf ); 

(5) The seller has repudiated the contract before the tune fixed 
for delivery, and the buyer haa accepted the repudiation as an 
immediate breach (h) ; 

I U. L. Caa, dSI, 409, approving WaU t. if^iuu (1830), 1 Dunl. (Ct. ol 
8 eM.) 1107). 

( 0 ) Sale of Goods Act, 1803 (&6 Sr. 57 Viet. e. 71), e. 51 (S); Bmisi t. 
Huichinaon (1805), 18 0. B. (k. 6 .) 445 (increaeod froljfbt 4 Dd insurance); 
FUUher Y. Tnyieur (1805). 17 0. B. 21 (ship ; ditnioished profits of Toyage) ; 
IVtfson T. Lit^ieathirt and yorknHre Itau. Oo. (1861), 8 0. B. (N. S.) 632 
(earner: lou of ntarket); Cory Tkamu Ironworka Co. (1868), L. U. 
3 Q. B, 18] (profits of ordinary used cbattel); Siram If erring Fleet, fAd. v. 
j7fe8ards(d.)(2Co.,£rd. (1001). 17 T. L. E. 731 (flshiheboata: wAgea paid to 
soamon and loss of profits); Wnlheim ▼. CkU^utimi rulp Co., [foil] A. C. 
301, V. C. (resulu at price above market price); and see title DajiaOes, 
Vol. X., p. 934. In the cate of delay in delivery the contract price, as 
reproscnting goods which the buyer has rocolved, is not iho detenDiomg 
fnct<ir iu tho ascortainment of the damages. 

(d) i.e., under (ho Sale of Goods Act, 1893 (56 & 07 Viet. c. 71), 
I. 51 (3): see p. 270, nnfe. 

(c) >.'. 7 ., under the Sale of Goods Act, 1883 (56 Sc 57 Viet. 0 , 71), 
u. 51 (2) (sec n. 260, ante), 55 (esprrss agroewent etc.), ot 61 (2) 
(savuig of tue rales of the common law). 

(/} Ibid., s. 55(exprensagreement modifyiogrights); Dieetal v. Steveneon, 
ri906| 2 K. B. 345; </l^c Bank Engineering and Shipbuilding Co, v. 
Ihm Joie 72omo« Yeguierdo y Caiiofneda, [19051 A. V., 6 (delay). As to 
the time when a penalty has been held to bo one iu an mstalmeot eon- 
traot, sec Bcrgkeim v. Blrienaron Iron Co, (1875), L. R. 10 Q. B. 319 
{** exceeding time of delivery As to the distinction between liquidated 
damages and a pcualty, see title Damaoeb, VoI. X., pp. 328 ei $tq, 

a In which cose it has been hold at Kisi Prius that the valao of the 
ft should be taken at the tine of the trial (Jvdiof v. Ilyighee (1863), 
3 r. Sc V. 387 ; sec also ^farfvp v. CorloiH (1835). 2 Cr. M. k Tt. 105 
(market price plus interest on money)). But tho measure must vary 
according to the (acts. In somo of tho Atnerican States the value of the 
goods must be taken at tho highest price between the date fixed for delivery 
and the trial (Clark v. Finney (1827), 7 (Owen’s Reports. 681 (where the 
oases are considered); IKssiV. Pritchard (1848), 19 (Connecticut State 
Reports, 212). 

(k) Leigh v. Patereon (1818), 6 Taunt. 540 (repudiation not accepted); 
Froei V. JvnioAt (1872), L. B. 7 Kxch. Ill, £x. Cn.; Erie County Naiu^ 
Oae and Fue* Co. v. Carroll, [19U] A. 0. 105, 117. P. C. The buyer may 
elect to hold to the contract until the time for performaaoe comes, or may 
accept the repudiation as su immediate breach, in which caae damagea 

arc measured at tho du(e of the accoptaooo of the repudiation {Tredegar 

Iron and Coal Co, v. Uawlkom Brolhert ds Co, (1902), 18 T. L. H. 716, 
C. A.: see note (a), p. 268, anCs). If the buyer acoepta the repudiatioo be 
most Act reasouaoly, sad not lie by to enhonoe the damages (iVtckoU and 
Knight v. Athion, Edridge <9 Co., [1000] 2 Q. B. 208,' Wiieon v. UUki (1857). 
26 L. J. (ax.) 242 (chartorparty): and >«ee tide Damaoxs, Vol. X., p. 335); 
and opinions hsvo boon expressed that, if it is apparent that if will bo 
impossible for the seller to ueliver, the buyer must aooent the fepudiolion 
and do bis best to mitigate the damages (fViekoft and Knight t. Aehtan, 
Edti^a <9 Co., rupra, per Uatrkw, J., atp. 305; S. C., [I90t] 2 K. B. 
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Sale or Oooos. 


8 BOT. 1 . ( 4 ) ^here is no marked for the goods in qnes^ion at the time 

Bemedisief and pIsco of deliveryO); 

the Bayer. ( 5 ) The seller baa delivered the goods, bat later than the 
ooQtract or 

( 6 ) The time for delivery has been voluntarily extended by the 
buyer at the seller's request (k), 

SUB-SecT. 2.^Spefi/te Ptr/onnanr^ 

DieonUoD 473. In any action (I) for breach of contract to deliver (m) 
8 pecilic(n) or ascertained go^ls the court may, if it thinks fib, on 
jo^meDt. the application of the plaintiff(o)^ by its judgment direct that the 
contract shall be performed specifically, without giving the defen- 
dant the option of retaining the goods on payment of damages. 
The judgment may be unconditional, or upon such terms and oon> 
ditions as to damages, payment of the price, and otherwise, as to 
the court may seem jnst, and the application by the plaintiff (o) 
may be mode at any time before judgment (f). 

)2S, C. A., per Vacobah WtlXUUS, L.J. ; but coropare Tredtgnr Iron and 
Coal Co. T. i/avl)ierii Brsihm d Co. (1902), IS 1\ h. li. 716, C. A.; and sc>e 
note (c), p. 266, anU). 

S in this esse the Sale of Coeds Act, 1S63 (66 St 67 Viet. o. 71), 
(2). applies, sod the damages are thedifferenoe betwoon the contract 
price and toe value of the goods at tbc time and place for delivery ( Kthinger 
AHion-QuotUokAfi V. Amttrong (1874). L. R. 0 Q. B. 473. 470; Fraaee v. 
6fat;def (1871), h. R. 6 Q.B. 190 (trover: roealo price as value); fUmU v. 
Liddell (1876). L. B. 10 Q. B. 266; v. Ki<kardo, [1899] 1 I. R. 79 

(probable resale price): Jeel^ v. irvuM (1861), 6 U. & N. 612); p. SCO, 
nnU. If goods of the description contracted for are Dot obtuaabFc, tlie 
value may be measured by the cost of the beat substitute procurablo (f/inds 
r. Liddilf, tnpra (superior sliirlinn]; Brio County Katurnl Gat and Fnil 
Co. V. CarroU, (1611] A. C. 106, P. C.). Tbe piiaeiple applies to all con* 
tracts (Xs Dloncko v. London and Korih Westom Rail. Co. (1876), 
1 C. P. D. 286, C. A. (earner)). Tbe selli^ value to the buyer o( the 

S eeds procured is immaterial County ]faiural 0a$ and Fuel Co. v. 
Barrett, tapra,* Xfsnde v. Ltdoen, iwra). If tbe buyer bos procured tbe 
substituted goods without loss, his damages are nominal (tbtd.). 

(i) See p. 270. onto. 

(a) Damages in suoh case for the breach of the contract at the contrnot 
time are to be measured at the expiratioD of ike oxteeded time, or, if no 
■peciflo time was menUoned, at the expiratioo of a reasonable time after 
the last request of the seller for poftponement, so as to give the buyer tbo 
benefit of a rising market (OoU v. Vano (Borl) (1866), L. R. 8 Q. d. 272, 
Ex. Ch.; distinguished in lU yo$$, Rx parte IMmamUl Tin PhU Oo. (1878). 
h. B. 16 £q. 166 (no request by seller for poetponomout: ordinary rule): 
nickntan v. Hofnu (1876), L. B. 10 C. r. 598; Wdton v. London and 
Qlohe Finaneo Corporation, Lid. (1897), 14 T. L. B. 16, C. A. (sksres)). 
Where the extension of time is not voluntary, but uoder a new contract, 
the primd facia rule in the Sale of Ooodn Act, 1893 (60 d& 67 Viet. c. 71), 
a. 61 (3), iu terms applies. All the eases above mentioned were cases In 
which the market pnee bad risen at the exteodod time. It is submitted 
that the seller may take advantage of the fact that the market Las fallen. 
(1) See p. 118. anUs 

(m) The Mercantile Law Amendment Act, 1866 (19 St 20 Viet. o. 97), 
a. 2 (now repealed), contained the words for a price in money,'* but no 
change is iuteodea. 

(w) See p. 121, anU. 

a See p. 120, oafs. 

I Sale of Goods Act. 1893 (66 U 67 Viet. o. 71). s. 62. This woviiion 
appUee whether or not the property baa pasiud by Uie contract {Jamee 
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BVL-SEcr. Z.^AdfOn 4n Tort, 

474. Where the property in goods has passed to the bujor, 
and he is entitled to delivery, he zuay, instead ot suing for damages 
for non-delivery, maintain an action against the seller for the 
detention or conversion of the goods (( 7 ); bat ha cannot, by 
bringing his action in tort, obtain higher damages against the 
sailer than he woald have recovered by saiog in contract (r). 

SUB-SSCT. i.-^Jtr$ark of ITomnly. 

476* Where there is a broach of warranty (s) by the seller, or 
where the buyer elects, or is compelled, to treut any breach of a 
condition on the part of the seller as a breach of warranty (t), the 
buyer is not by reason only (u) of such breach of warranty entitled 
to reject the goods (v); but be may set up against the seller the 


JoMi Bonfi, Lid. v. TankervilU (Korl), [1000] 2 Ch. 440, per Pahkkk, J., 
at p. 440). As to writs of delivery, see R. S. C., Ord. 4S; and Couaty 
Court Rules. Ord. 25, r. 00. 70; and, u to writs of assistaoce. see Wython 
V. Kniyhi (1BS8), 39 Ch. D. 106. As to spcciRo perforuanoe geoersity. see 
title SPKCtnc PeitrOKXASCB. l*be Sale of Gootls Act. 1893 {50 6 c 57 
Viet. 0 .71). 1 .02. saves the law of Scotland, under which specific implement 
is an ordinary and not an extraordinary remedy {SUwart v. jiefiwady 
(1890). 15 App. Cas. 75. 102. 105). 

( 0 ) A'Veroa v. Snndan (1837), 0 Ad. 6 c El. 515 ; MUyate v. Se55U (1841), 
3 In an. 6 ^ 0. 100 (buyer not entitled to poeseseion); compare ilartiiidaU v. 
Bmilh (IM), t Q. B. 389; Gurr r. C'vfJiheri (1843). 12 h. J. (as.) 809 
(ooDiuinption of j^ds by seller) ; Lcuujitm v. (1859), 4 H. 6 c N. 

402 (trover against second buyer from seller}; /oA«uion t. Lawmhire and 
Yorktikiro RaU. Co. (1878), 3 C. P. l>. 409: and see title Damaobs, VoI. X.. 
pp. 344, 345. As to ocHons in tort j^enJly, tee title Toet; mm to detinue 
and conversion, see title TnovBft and DBTiNta. 

(r) Chintry v. ViaU (1360). 5 U. S( N. 288; Jokfuan v. Stcar (1883), 
15 0. B. (N. s.) 330 (conversion by prex>sid pledgee); /itort v. London on<i 
JV’orfh We$iem Hail. Co. (1879), 4 Ez. D. 18$, C. A. (noDiinal damages: 
facts equivalent to retnm of goods to owner); and see title Dahaqes, 
Vo). X.. p. 344, note (•). In actions against straninrs the buyer can 
recover the full valxie of the goods without deduction of the unpaid 
prioe (JoAfiron v. Lanooikin and Torkskiro RaiL Co., Mupra; Fninro v. 
Gandei (1871), L. B. 8 Q. B. 199), even where he is not the owner, but 
only the bailee under a contract of sale: but in this com be is a trustee 
for the seller tor the unpaid puiebase-monoy {Tumor v. Uardcaotle (1832), 
U C. B.(K. S.) 683). 

(t) See p. 122, aftfe. 

(t) See Sale of Goods Act, 1893 (66 6 l 67 Yiot. e. 71), s. 11 (1) (e); 
p. 151, cnU. 

(u) Payno v. If bole (1806), 7 East, 374. The contract, however, may be 
subject to a condition subs^umit {OomporiM v. /VnCoA (1832), 1 Clr. 6 c M. 
207, 209; iisod V. TatUnaU (1871), X/. R. 7 Exch. 7; FocUr v. 

(1856), 18 0, B. 158), or a stipulation which might have been Seated 
as a wananty may have been made fraadnlentiy, and so be a ground for 
rescinding the contract and returning the goods (d^perU v. Deaioa. oupra ; 
Clarko v, Diduon (1658), £. B. 5» E. 148; fiofdsvoKA v. Ctfy of OUagow 
Bank (1880), 5 App. Cas. 817, 323, 338). Again, the enotract itself may 
in its Inocption be founded on the iulfiltnent of a oondiiloo assumed os 
the basis of the contract (BaancimawT. fF4{4(l661), 10 C. B. (tf. S.) 844). 
As to condiUoni and wsRanties generally, see pp. 149 W srj., <mU. 

( 0 ) The same rule applies to goods taken in exchange {Bmm/uil v, 
Dano (1812), 3 Camp. 299). 
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8 bot. 9 . brsachof wniTanty in diminution or ex Unction of the price (?/’) or 
Remedies of luaintein an action (a) against the eellor for damages for breach of 
the Buy er, warranty (ft). 

The fact that the buyer has eet up the breach of warranty in 
diminution or extinction of the price doea not prevent him from 
maintaining an aelion for the same breach of warranty if he 
has suffered further dainago (r), 

Munraot 476- Tlio measure of damages for breach of warrant is the 
dAmasc*. estimated loss directly and naturally resulting in the ordinary 

conrse o! events from the breach of warranty (d), 

(«) Sirefi T. Bley (1831), 2 U. 6c Ad. 450; AlUi^ v. Cameron (1833), 1 
Cr. 6c M. 832: O'otftifi# v. l*addo% (1835), 2 Or M. 6c U. 547 (reduction) ; 
i’ouUon V. LaiHm^rt (1829), 9 B. Sc G. 259 (extinction) ; King v. Botlon 
(1789), 7 East, 481, n. (extinction); GrouAseBT. Lamb (1836). 1 M. Sc W. 
352 (exprees egroement: extinction): Ditkem r. NetfU (1638), 1 M. 6c W. 
558 (reduced ealne paid). The nilo hero adopted was lint deanitcly 
fonnnlotcd in Botl«n v. BuB«r(1808), 7 Eaet, 470. if, however, the buyer 
wrongfully rejects the goods end repudiates the ooutruet. and so wolves 
the Informonoe of conditions prcoedoiit, ho cannot sot up in reduction 
cf the daiuiu^es o brooch of warranty of quality or description wbon 
sued for Don*aoceptafice (BmilAvutls t. Foreign Ilnrdwood Vo., [19051 
2 K. B. 543. 552. C. A.); and tho buyer cannot show a mere breach of 
warranty os a dofenco pro tnnio to a urgoliAble instrument given fur the 
price (2ys v. Oitgnne (1609), 2 Camp. 346: TrieiUy v. Zorns (1640), 
6 M. & \V. 276; IKcinoi^ r. Katrn (1855). 10 Esoli. 762): but he tnay 
show a total failure of eonsidoration (WelU v. f/opA;»ai (1839). 6 M. fi IV. 7). 
lint linco tho Jadicatoro Acts (toe title ('uubts, Vol. IX., p. 51, no to ig )) 
a breach ot warranty may be set up by way of counteroloim to an action 
on the instrument: and see title .sbt-off and (*09NTKncLAiic, pp. 5U4 
St teq.,poil. 

( 0 ) See p. 116, anU. 

(ft) Sole of Goods Act, 18D3 (56 6 c 57 Viet. e. 71). s. 53 (t). For the 
statutory deOnition of ** warranty,see p. 122 . tnUe. 'I'he action formerly 
could be framed not only in contract, hut in tort, and without averrlug 
a srieoier, or proving it. if avcrrrd (IViUmiosoa v. Ailuon (1602). 2 East, 
446 ; Wwd r. Bmtfh (1829), 5 5IaD. 6c Ry. (K. n.) 124 ; /irown v. Bdginqton 
(1841), 2 Man. & G. 270); but sec ISto\)uv$, LtH. v. Crocfltg Urolierf 
(No. 1) (1912), 67 ^1. Jo. 144, C. A. (express warranty: action lies in 
contract, not in tort, for negligence), llie right of setiou is not excluded 
by a provision in the eontmt thut the buyer shall pay it c.nsh after 
inspection of the goods on arrival (Khan v. VucM (1905), 10 Com. Cos. 87). 

(e) Sole of Goods Act, 1893 (56 6 c 57 Viot. c. 71). s. 53 (4); ^Icndel r. 
Steel (1841), 8 M. Se W. 8.58 ; Kigge v. Burbulge (1646). 15 M. Sc \V. 696. 
Before the Judjcatcre Acts (seo title Courts, Vol. IX., p. 61, note (g)) it 
was held that, when a brooch of warranty was pleaded os a defence to on 
action for the price, a diiQintiiion or extinction of the price was limited 
to the difference between the actual vslae of the goods and their value 
as wairantcd, and that a cross«actioa only would he in respect of special 
or con^uentiol damiiges not satis6cd by the diminution or extinction of 
the price (Jfondsl v. atui, supra; Biggc v. Burbidge, supra). But now 
that defenoe and conntercl urn con be pilled together, this point becomes 
of little importance : see title 8aT*ovr ard CouRmctAiM, p. 508, post. 
The bnycr, if sued by tho seller. Is not bound to set np the breach ol 
womnty os a deftmeein tho buyoris oetion. but may bring a eross*Aorion 
(i>Tt4s V. Bedgee (1871), L. R. 6 Q. B. 687. disapproving Fwftcr v. 

(1606), I Camp. 190). In tho reenlt the bnw may divide hia cause of 
ootioD. or may keep ft entire and sac for us whole damage (Bnvis v. 
Bedou, tupra, at p. 662). 

Id) Bale of Goods Act, 1693 (66 6 c 67 Viet o. 71), a. 63 (2). As to 
dsmag<9 gicierolly, aoe title OAHAnRS, Vol. X., pp. 301 sf $eg. This pro* 
vision applies to breach of warranty the rule of ordinary damages for 
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breach of cootract, bemg the fliat branch of the role laid down in n<ulUy Skjt, 3. 

▼. BaxtndaU (1654). 9 Exeb. 341; see title VoL X., p. 310. Remedlei of 

** The rule so laid down exeludee the elemcot of tUc defendsnt’i koowle<lge ; Bovar 
Itis liability U to depend, not upon thn state of bin mind, bnt upon the facts 
of the case*' {BoMtorh ^ (7o., IM. t. A'i^kaU^i^ <9 Sowt^ fM., [1904j 1 
K. B. 730. per Bkuce. J.. at p. 736). The Sale of Goode Act, 1893 
(56 67 Viet. 0. 71), I. 53 (2)» therefore^ doos not contemplate speoii^ 

cirounistances in the purview of the parties, f.e., special damages under 
the Bale of Goods Act, 1893 (66 As 67 Viet. o. 71). s. 64. See tevU r. 

PMkeflSld), 7 Taunt. 163 (costa reeoverod by sub bojer), as explained 
in WM9r t. i/aifon (1843), 10 M. 4( VV. 349 ; li'tmdaiU v. Brunt^m (1818), 

8 Taunt. 635 (cable warranted : lou of anchor); BamUtU 7. Bap§r (1668), 

K. B. A& E. 84 (seed b.irloy: difforenee in crop); Wegitaffy. akorl-Bom 
Dairy Co. (1884). Cab. it El. 324 (potatoes: same) ^ omtik t. OrsM 
(1876), I 0. P. D. 03 (cow with infectioas diseaie infecting other 
oows); A'ondaO 7. NevMon (1877), 3 Q. B. D. 102, C. A. (defeetiTe 
carriage f^olo specially made for carriage t ioiury to buyer** horses ); WiUon 
V. BanvilU (1879), 6 L. R. Ir. 310 (brower's Trains which poisoned cattle) ; 

SmUh 7. JoAiMoa (1600), 16 T. L. K. 179 (demtiTC mortar; cost of puUioT 
down and rebuilding house oondeinoea); Davin 7. (1894), 10 

T. L. R. 286 (beer bottle containing oxalic acid : inju^ to health); Beifech 
A Co., I4d. 7 . Vteholfoa <9 Sent, Ltd., [1904) 1 K. B. 725 (lulphurio 
acid, warranted oommerctally free from arsenle, and orlinarDy u«4‘d in 
manufuofuro of boor: price paid rcco7orahlo and 7alne of goods deatroyed) ; 
ftolden 7. Bofiook A Co. (1903), 60 W. R. 323, 0. A. (sugar for making bo^ 
containing arsenic: market oaliie of botr destroyed etc.); Mitbarn r. 

Hfiloni (1808), 39 New York State ReporU, 63 (coal dust for making 
bricks : bricks worthless): Or<i§9 r. Fry M9u3), 67 J. P. 340 (Qsb bought 
condemned and destroyby public aninority: value of flsh and costs 
of proC4>cdinss); Ootnlfii v. A Boa (1913), 30 T. L. R. 367 (convic¬ 

tion for having bad mest on premi'^cs : amount of fine and co^U and loss 
of trade due to conviction); Frosf t. Aylcstsf^ Dairy Co., [1905) 1 X. B. 

606,0. A. (milk with typhoid germs: death ^m typhoid): Jarktan v. 

)V<Utan (9 ^ORS, (1900} 2 K. B. 193, C. A. (tinnod ailmon? death of bnycr'i 
wife through eating it): /frfiuA \VrBtinghou»$ SUrtrie and ManMfnrturinq 
Oo., 7Ad. 7. Und^rautui KUrtria Bait*ravM Ca. of Xoarfon, Lid., (1912} A. C» 

073, U. li., rovcTumg S. C., [1913] 3 B. 136, C. A. (engine unduly 
expensive to work: incrcasod cost of wotking). Where the ordinary use 
of the goods sold is the creation by the buyer of a new product, as, s.g., 
whore s«M^d U sold, the iliffcrcnoe Wtwoen the value of the product, if 
the goods bail answered to the warranty, and the valno of the actual 
product, arc damages natur.ally resulting from the breach of wamnty 
(fiofMi'dl V. Unper, tujrra), unlees the inforionty of the goods might hare 
been detected befoto they were dealt with, in which case the damages 
do not directly or naturally result {Wofftitaff r. ShorUffem Dairy Co., 
fupra ); and if the )>rodaot is worthless the value of othor goods used 
in tho production and :y)oilt may also be recovered (Botlo^ i Go., Ltd. 

V. VtckolfOW <9 Alone, D4., rupni). Whore goods are bought for the 
buyer's use, and the warranted quality is to ooutinae during a period, tho 
measure of damages is primd Aieis the buyer's eetimatod loss during the 
]>eriod by the use of the cooqs, as. e.q., where a maeliino is sold having 
a certain commercial life inritisk WeHtnghouie EleeXrie and Manufaciuring 
Co., lAd. T. Undergrovnd Bleeific Bailwyt Co. of Londan, Ltd,, supra). 

But the buyer must minimise his loss ii he ca n; and, if he buyx else- 
where a substituted article, primd /(tcM he can recover from the 
>^1eT the expenses Incadcut to the nurefaaae, U they do not exceed the 
damages otherwise recoverable (4M4.; quaere, whetWr be is not bound 
to buy in such a case as ^peoh v. Tm/ior (1894), 10 T. L. R. 324 (buy^'s 
retention of odmitteilly useless article)). But, if tho substitutod amcle 
be so superior to the one repUe«^, e.y., so ai to show Uiat th^ com- 
merolal life ot the article replaced baa ended, the damsgee may be reduced 
in proportion to the buyer’s gain by the poaseesioo of the su^rbr article 
(ffritiA WoBtingkomo Bkdrio and jfanv/uoturxng Co., Ltd v. undermund 
EUotric Ra<lway$ (h, of London, Ltd., latpra). As to damms for the 
buyer’i loss of oustom. which are ordinarily not lecoverable uniot the Sale 
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In tiis caea of breach of warrantjr of qaalify* each lose is primd 
facie (be (iifference between (be value of (be goods at (be time ot 
delivery (e) to the buyer and the value they would have had if they 
had answered to (he warranty (/). 

477. Ud1o 98 otherwise agreed, it is not a conditioD precedent 
to (he buyer's right of action for breach of warranty (ff\ or to his 
defence, if sued for the price, in that behalf, that be should return 
the goods to the seller, or notify him of the broach (h). 

476. On a breach of warranty the buyer, if be has previously 
tendered the goods to the seller, may recover the expenses of the 
keep and proserraiion thereof until a reasonable opportunity occurs 
for A resale (i). 


479. By express agreemeut (A;) of the parties an action for breach 
of wariEuty may be excluded and another remedy compulsorily 
substituted (0. or the buyer may ho given the option of pursuing a 

of Goods Act, I sea (SO At 57 Viet. o. 71), s. 53 (2), see Fitzgerald v. Leonard 
(ISeS), 33 L. R. Ir. 675; Bcelock ^ Co., lAd. v. A’icAobon ^ ^fanir, Ltd., 
nsOd] 1 R. B. 735; and, on the subject f^orally, see, further, title 
UAXsoBS, Yol. X., pp. 336, 337: and, in partiruUr, u to the recovery of 
IctfiJ costs iucuxTM IQ litigalioQ with third persons, ibid., pp. 326—328. 
where there is a warranty of Stocss for a partioulu purpose, there aro 
usually questions of special damages, the right to recover wUioh is sav^ 
by the Rale of Goods Act, 1803 (SO U 57 Viet. e. 71). i. 54: soe p. 277, poll. 

S The value may bo taken at a time subsequent to delivery, where the 
r has delayed the buyers resole, and the goods aro resold within a 
reasooable time (Lodsr v. KokvU (1857), 3 C. Jl. (k. a) 128). So also 
where the warranty is of a future eveut, ilicro is no brooch until the 
event is detenuinra, and the lUffcrenoo in value must then be token 
{Ashworth T. IV^IU (1858), 78 h. T. 136, C. A.), unless the ^fferonue at 
some other time was uoutomplatod (K^oedwaref v. rotrsri (1870), 105 
Massachusetts Reports, 108 (slock womnted to be of certain value 
within year)). 

(0 Sale of Goods Act. 1803 (56 & 57 Viet. e. 71), s. 53 (3) ; os to ** quality,*' 
seep lOl.aiOs. SeeCAenlemaa v. Lam5(1 834), 2 Ad. & El. 120 (bone); 
Cox V. TVoUer (1836), 6 Ad. & E). 523; Vlaro v. jlfaynard (1837), 6 Ad. 
6c £1. 510 (resale price when evidon « of sound value); Lod^ v. KekuU, 
$ujrra (prime RuMion taJlow); THngU v. ifora (1850), 7 0. B. (n. s.) 146 
(superphosphates): Jonee v. Jvet (1868). L. B. 3 Q. B. 197 (Manilla hemp): 
FitfbvU V. HielsMon (1872), L R. 7 0. P. 438,463 (shoes for army); Athvortk 
T. Ifefii, iv^ (orclud warranted to flower white); see also title Dahaobs, 
Vol. X., p. 336. The provision stAtod in the text only applies to worranticei 
of qnsUty, and not to woirontieB of fitness for a particular puriioso or of 
description (Bontock <b Co., Ltd. y. iViekotioa <2 Bows, Ltd., [1^] 1 K. B. 
725, 739). it is a sab-rule to tho Sale of Goods Act, 1893 (56 & 57 Viet. 
0 .71),s. 53 ( 2 ). Cases not foiling within it must be govern^ byitid.,s. 63(2), 
or, where there ore special damages, by ibid., a. 54 ; see p. 277, post 
(y) The buyer must, of oourse, retom the goods, if entitled to do so, if 
be sues for a return of tbc price (Towers r. BarT<<t(17S6), 1 Term Bep. 133). 

(A) FUlder y. Siorkin (1788). 1 Hy. Bl. 17; foUowod in PateehaU v. 
Trankr (1835), 3 Ad. ic El. 103; Buchanan y. Pamihav (1788), 2 Term 
Bep. 745 (renale W buyer); Poutitm t. lAtUimorv (1629), 9 B. & C. 250. 
lemhla overtuliDg Bapkine y. Appleby (1816), 1 Stork. 477, and Oroning v. 
Mmdham (1816), 1 Stork. 257, on point; BrouneeU v. Lamb (183A, 1 
M. k W. 858 (bttyCT*! defence). 

(i) OoiweU T. Coan (18i»0), 1 Taunt. 566: 8 Camp. 82; Oheeiemaa v. 
Lamb, supra; BUie y. Vhinnaek (1835), 7 C. A P. 169; M^Koneio 7. 
Bancoek (1826), By. A M. 436; tee also WaUon t. Vtnian (1835), 7 
C. k P. 85. ' 

(k) Under the Sale of Goods Act, 1898 (56 k 57 Viet. e. 71), a. 66. 

(I) SMuliffe y. (1880), 5 Ex. D. 177, C. A. i OAopsuHi y. 
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sabstituted remedy (m). Id the latter ease an action is ezcl&ded Sbot.i 
when the bujer elect^^ to parsue the eubstituted remedj. BemediM oi 

Where the subatttnted remedy, whether obligatory on the buyer the Buyer, 
or optional, is a return of the go^e to the seller'^ Whei^* 

(1) the boyor may return them, althoogb tliey may not be in the remedr 

same condition as when he received them, unless the change of eon* 
dition was caused by his act or default (n); and * ^ 

(2) a failure by the buyer to return the goods is, without pro* 
judice to his right to recover the price, if paid, excused where, 
without such act or default, the goods have, since their delivery, 
either physically i)erished,or have otherwise, in a commercial sense, 
ceased to exist as such (o). 


SuB'Skct. fiUermt, o/id /V»7ur€ CaMiderfUion* 

480. Nothing in the Act(p) affects tbs right of the buyer or the SAftng tt 
seller to recover iuteiestf^) or special danjages in any case where 
by law iutore.st or special damages may be recoN*erable, or to recover 
money where the considorationC^) for the piiyment of it hoe 
tailed (r). 


Wiihere (ISSS), 20 Q. B. 1>. S34; UywaUr r. (1834). 1 Ad. it E). 

608; Ifcinnrd v. Aldrvtgt (1801). 3 £sp. 271 (rctura and trial of hojto); 

l*arnKhaw (17B8), 2 Term. Kvp. 745; Biua v. J^ra«man<1887), 
3 T. L. It. 440 (retuiu of horve); compare Bui v. Oi4om (1826), 2 G. 4e P. 
74, wbore tho buyer was oot shown to hava been aware of the spewal tarm. 

(m) jda^mne t. Xoy (1830), 1 Craw, it 1). 2S6 (returo of borae: action by 
buyer ior price); IKallcrs v. Jarman (1817), 2 Stark. 162 (l«aadulcut 
warranty : option to take rtubalitulod goods); Dau^lair Ate ^l/nnH/urtvr* 
ing Vo. v. fiord Her (18u2), 64 Maiuuicliusctts Reporfs, 88 ; Hkttpe v. CoQmder 
(1888), 56 Gonuocticut Stato Rrporla. 480 s Lope A Vo. v. Bote (1893), 
89 Iowa 40«) (stallion): KffOft ▼. BodtUm (1806). 70 FoOer^ 

Reporter, 648. Setnhle, if Atiam v. iStrAards (1796), 2 Hy. Bl. 673, 
decided that a buyer, having un option only, must return the goods before 
suing on tiie warranty, it is not law; see DougUue Ate Honu/acfurin^ 
<?o. V. OaMner, tupra. 

in) ne4id V. TaUertitU (1871), L. R. 7 Exch. 7. 

(o) Chapman v. iriMers (1888), 20 Q. B. D. 824 ; ^agrane ▼. Xoy, supm. 

Id Ohnpnan t. taprit, the goods weie specific goods mm the 

first I it U subniitled that goods which had becoms specific by delivery 
to the buyer would in this connexion fall within tUe rule in Taylor v. 

(1863). 3 B. 4^ S. 820. 

(p) I.e., the rules oa to genctal damages in the Sale of Goods Act, 1803 
(66 4e 57 Viet. o. 71), ss. 60. 61. 63. 

(9) As to interest, see p. 238, ante; and as to failure of consideration, 
see pp. 278, 279, poeL 

(r) Sale of Goods Act, 1803 (66 6s 67 Viet. 0 . 71). s. 64. As regards 
ep^iol damages there is nothing peenUtf in contracU of sale. The rales 
applicable to contracts gcneralJy apply: see title DaX 4GB6, Vol. X., 
pp. 304, 311 et ee4f.; and compare title Mokst and MoN£T.LiaiDiKO, 
Vol. XXI., pp. 37 ei eeg. Many of the casoe draw do dieiinotion between 
genoral and smcial dauogo, the reason being that, where the special facts 
arc properly pleaded, both genei^ and speeisJ damages follow the same rule, 
that is to say, they mnst direotly and naturally result from the breach in 
the ciroumstanccs ; see title Damaoes. Vol. X.. pp. 311.313. lllnstrationi 
of spedal damages under oontraots of sale are: ^Non-delivery-—Fstersonv. 
Am (1858), 13 C. B. 363 (existence of market: cootiogont nrofita of 
•uV buyer not recoverablo) ; P^man v. Middielon (1868). 4 C. B. (N. 8.) 
822 (sub-oontroct with buyer not known to seller: compensatioD to sub* 
oontrootor not recoverable]; Smeed v. Foord (1850), !£.&£. 602 (delay 



878 


Hkxx OF Goods. 


Sior. % 

Bemediet of 
tbo Bnysr. 

Pftilnro of 
cuDSiderA^oo. 


481. Where the considerntion for payment of the price wholly 
faila, or there baa been a toUl failure of part (a) of tlie consideration, 
then, if the price hae been paid, the price, or a propertionnte 
part rce^>ective1y, can be recover^ hy the buyer as money had 
and received to his nee by the seller (t); and if ii has not been paid 

in drliyery of tlircfthini? machine: daniofce by weather to crops etod; 
borriu v. IIvtchin$oH (1S6S), ISC. B. (N. s.) 445 (goods bought for rMle 
to selier*s ImowlodM: no market: profits of snb*contraet recoverable, 
not damages pejame by buyer to indemnify eub'bnyor aguioet second 
lub'buyer): Cory v. TAomrs JroHmorht Co. (IBGS), L. R. S Q. R. IRl 
(special pmpose unknown to seller: lou of profits by ordimvry nee of 
orticle): hiUingtr A*ii€n-Oe$tlMttfft v. A)'m*troHg (1S74), h. U. 0 Cf. R* 472 
(delay in delivery t lub* contract known to seller: reason able com pen sa* 
tion to sub-buyer roooverablu by buyer); JJyt/rauh'c £/*{;iiicennff Co. v. 

{1878), 4 Q. B. D. C70, C. A. (no market: proSts of sub con. 
tract, and ex()euK<« uselessly iucorred); TM v. i/#wimoA (ISSl), 8 
Q. B. D. 457 (profits of nio-contract: seller's knowledge of buyer's 
general intentiou to resell iusufiicient: whether tlii^ ease is con¬ 

sistent with Or46crf.Rcryn/i v. A'u^srU (lbH5), 15 Q. B. D. 85. i\ A., and 
ifomMond ^ Co. r, Bvssey (1887), 20 Q. B. D. 79, G. A.): OrSberi-lSortpiU 
V. liugtni, iuprn (sub-coDtract known to seller: no uiarkot: loss of profit 
and damages payable to sub-buyer recoverable); HcKeitl v. Richnrfl, 
[1899] I I. R. 79 (no maricet? value: Io>«s of profits); Agit^e v. (ireitt 

Wf»Ufm VoUierff Co., (I899j I Q. B. 413, C. A. ("ub-eonlrnet known to 
seller: delay in delivery: costs in tcfion at suit of sub-bnyet): U'ofson 
V. Oroy (1900), 19 T. L. R. 3<i8 (delay in delivery of plates tor burgs: no 
market: oxtn cost of w'ork recoverahle. not poMsildo profits un fuiuro 
contracts): VoUing <9 Co. ▼. 2>enn A Son (IfKH), 18 T. h. U. 217 (goods 
sold to fulfil lub-ooDtract abroad : rejeelion by siib-bity^r: hnyers loss 
of profit, and expenses of consignmenioiid retnm). Bn^aoh of warranty— 
Bridge T. IVmn (1819), 1 .^tark. 504 (goods sold for resato in ('hiaa to 
seller's know ledge : no market: goods useless : value in (.1iina roc:over- 
able): Wrightuf> t. Ckamherlain (1829). 7 .Scott, 598 (warranted horso resold 
with warrantr: defect disooverablo: costs of bnyur's defence not lOtmver- 
able): Htimiilon t. Ifogifl (1883), 12 L. B. Ir. 1H9 (Mib-irorilnicl: special 
value of goods to buyer); flaminond i9 Co. v. Jiutifiy, guprn (**steam 
eoal " bought for resale to selWs knowledge? deft^i latent: damages and 
costs of buyer's defence reasonably mcinred); Smith r. John/^on (1890). 
15 T. L. U. 179 (bad mortar: liouso condemned : (M)sts of pulling down 
and rebuilding). As to the rceovcyy. as tpociul damagiw. of damages or 
compensation for which the buver is liable to a sub-buyer, soo, 'n addition 
to cases cited in this note, title Damaqks. VoI. X., pp. 315, 337 ; as to 
costs. SOS tMd.pp. 326.327; Broom v. 27^11(1859), 7C. B. (w. r.) 51^3; and. 
as to damages w'hcre the goods are bought for a particular purpose, see 
title l>AH\QT.a, Vol. X.. pp. 314. 316, 317, 336. 

(t) 7.e.. where Ute eonaideration is acvcr.ihle, and tlie price can bo 
apportioned to the separate parts of it (rknatsr ▼. (1829), 8 

M. it W. 698, Ex. Cb.: JUggerrieff v. BovaWu Wharf, lAd., Jiowani v. 
B<noaH'$ Wharf, TAd., [1898] 2 Ou 03, C. A.). 

(t) Bale of Goods Act, 1893 (M it 57 Tiot. e. 71), s. 54; see p. 277, ante; 
and see. generally, title Coxthact, Vol. VU.. p. 481. Tbua. tho buyer may 
recover the price if the seller fails to deliver the goo<lA (Gilca v. Edwarf^s 
(1797). 7 Term Rep. 181 ; /'ctCmowY. (1858), 4 0. O. (v. s.) 322 : 

Deoaux V. ConoOy (1849). 8 C. B. 640 (part dfdivcry); $eev$, if the seller 
is an inlaot {Oomem v. Jfiftd, [1912] 2 K. B. 410)): or commits a breai^ 
of any condition, wbether of title (Salo of tUMida Act, 1892 (56 fie 67 Viet, 
c. 71), s. 18: A'ickkofr r. Bfimtufer (1864), 17 C. B. (k. b.) 708 (a oose which 
seems to be wrongly stated In title ('OKTPAcr, Vol. VfJ., p. 481. note (o)); 
SdvardM V. Pearttm (1890), 6 T. L. K. 220). dosoriptfon (Sale of Goods 
Act, 1893 (56 ii 57 Viet. c. 7t], s. 13). or quality (ftrfd., os. 14, 15), or 
otherwise, which the buyer bu not waived, or been compelled to waive 
{ibid., 8 . 11: Boitoek A Co., Ud. v. NiehoUon A Bone, Bki , [1004] 1 K. B. 
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the buyer may act np the failure of consideration as a defence pro 
tan iff (a). 
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Sect. 1 .—OeMral Krplanatory Proriniong, 

482. Where any right, duty, or liahility would arise (b) under a 
contract of sale by implication of law it may l>e negatived or varied 
by express agreement, or by the course of dealing between the 
I)artios, or by ustigo, if the uaage ie auch as to bind(c) both parties 
to tlu) contract (d). 


725); but lUo buyer cannot recover tbe prioe where the goods d^divered 
arc merely infcTlur to Ihc contract, oo coiiditioa having broken 
{Fortnn$ v. TJngknm (ISIU), 2 Camp. 416). So the buyer can recover tho 
price where tho contract is void aa funnded on some mutual mistake, u, €.g., 
under t)io Sale of <<oods Art, 1803 (56 6r 67 Viet. c. 71), e. 6 (see Cox v. 
ZVenliVe(18l5). 3 M. &r. S. 344 (part of | rice overpaid); title Mistake, 
Vol. XX Im p. ii), or has been avoided by implicatioD of law, ond the price 
was not payable at the time ol the avoidance, as, o.^., under the Sale of 
(ioods Art, 1693 (56 S7 Viet. r. 71). s. 7; bat he oaunot recover tho price if 
the contract is avoided in a epecifird event and by esprees ogroement the 
eidler is cutitled to retain the moucy (L'nited a/ America v. Psify 

(1899), 15 T. T^. ii. 100). .Again, the buyer may recover the price Vkhcre 
the concrnct has by agrrrment been reacinded (Covirril v. Coan (1609), 
1 Taunt. 606; Head r. 7’ofier«cdl (1671), L. K. 7 Hxch. 7 (evpreu condition 
Biibsequeut); Oomerg v. HoTid (1815), 3 )kl. & S. 378; V. PrMfOfi 

(1826), 2 Moo. 6 i P. 202 (c<induct of seller showing roscission)), or 
the buyer is entitled to treat it as rescinded br tJio seller's nrongfuJ 
repudiaiion; sreas, where tho buyor only is in default (FiM v. CnttanH 
(1642), 4 Man. h <1. 898 : ThomaiV. hra^n (1876), 1 Q. B. D. 714). The 
bi^r is not entitled to interest on the prioo (IVofker v. ContiabU (1708), 

1 Bos. & P. 3ti6 (contract rescinded)). even although it was received by a 
fraudulent seller {Crockford v. IVtater (1807), 1 Camp. 124, 129). Whore 
the contract in in writing, psro) evidence is not adiniRsihlc to show that 
port of tho price was paid m consideration of speedy delivery, whiob has 
not been mudo (i/rrrdy v. OaMler (1864). 9 11. ^C. 112 , Martin, B.. dtS' 
sonting). As to actions for money had and received, ace title Coxtbaot, 
Vol. Vn.. pp. 473 ei Htq. 

(<?) Digqo'irinfl v. Kou^utCg WhorJ, fJd., IloKifrd r. Fcttaitt Whn^, iJd., 
^80^2 Ch. 93. O. A. (set ofT); ChonUr v. teew (183!>), 6 M. k W. 698. 

(b) r.s., under a contract of sale simp/iciier, apart from express agree- 
meut etc. 

(o) As to the requisites of a valid usage, see title Oiistoh and Usages, 
Vol. X., pp. 262 a seg. 

(d) Safe of Hoods Act, 1893 (56 k 57 Vici. c. 71). s. 55; Tjandawr <2 
Oo» V. Cmvgn and [1012] 2 K, B. 94 (ttsage os to through 

bin of lading). 1'his provision must be read subject to the ordinary ruin 
governing tJie. admissibility of oral evidence in relation to written con¬ 
tracts (7^ Walkerit U'tnter <6 Unmm and dhnt, Son ds Co,, [19041 6 K. B. 
152 (usage); and soe, generally, titles C^^ntbact, Vol. VII., pp. 609 ef $y.; 
Custom anh Usages, Vol. a., pp. 26<i ri too.; Etidkmce. Vol. XIlI., 
pp. 666, 668). To exclude a implied by law, the expreu agreomeDt 
must be inoonsistoutwiih i^ s.a., an express warranty of quality may be 
ooniiatant with a oondlUon ImpUed by the Sale of Goods Act, 1693 (66 57 
Viet. c. 71), s. 14 (ih'ppe ▼. Parkinses (1662), 7 II. 6: N. 955, Kx. <'h.). 
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483. Where, by the Aet(eX ^^7 teferenco is made to a reasonable 
time, the qneetion what is a reasonable time is a question of 
fact(/). 

484. Where any right, duty, or liability ia declared by the Act, 
it may, unless othenvieeO?) by the Act provided, Ije enforced by 
action (/t). 

Sect. %SaU$ at Anelion. 

485. Whore goods are put up for sale by auction in lots, eaoh 
Jot is primd fanit deemed to be the subject of a separate contract 
of sale(t). 

486. A sole by auction is complete when the auctioneer 
announces its complotioo by the fall of the bniUTnor, or in other 
customary manner (it). Until such oonouncemont is made any 
bidder may retract his bid (k), 

487. A right to bid at on auction may be reserved eiprossly by 
or on behalf of the seller (Q, and, where a right to bid is exproHsly 
reserved, but not otherwise, the seller, or any one {lerson on his 
behalf, may bid at the auction (m). 

For illustrstions of tbii proridoD, see B4 Wclktrt, TFmrrr <0 Hamm atuf 
sititv, Son d Co., #vpm; and this title, poiitm, particularly p. 163, 

OAla. 

(r) As in the Sale of Goods Act, 1603(56 AS? Viet. o. 71), ss. IS, r. 4 (b), 
20 (2). 35, 37, 48 (3). 

(f) Ibid., a. 66: see title Tin. 

(|) These words appear to refer to tho unpaid seller's rights of lien, 
stoppage i% Iroaetiu, and resale (seopp. 242 el eefjr.,on<e). which arc on force- 
able without action. There may perhaps be alio a reference to the Sale 
of Gooda Act, 1803 <56 & 57 Viet. o. 71), s. 4. 

(5) Ibid., s. 57 ; Me p. 118, ant$. Tho Sale of Goods Act, 1803 (56 5fi 67 
Viet. 0 . 71), s. 57, was enacted probably to negative the English common 
law rule that, where a statute provides no spcciiic penalty, disobcdtODce 
to its provisions is iodictabte is a misdemeanour; loc B. v. UarrU (1791), 
4Term Hep. 2u2 ; and see titles CaixiKai* Law and Procedukr, Vol.XX., 
p. 459, note (i); Statotss. 'fho part^ulsr rights ptovided by ihe Act are 
in addition to tho geoeral rights and duties of dm parties. 

(il Sale of Goods Aot, 1893 (66 5e 57 Viet. o. 7J), s. 58 (I); Emmertion v. 
BttlU (I8i>9}, 2 Tannt. 38; Jome* and Chapman v. 8 kon (181C), 1 Stark. 
426; BooU v. iXornier (Zoid) (1832), 4 B. A Ad. 77; Coiulony, Cktipman 
(1872), L. B. 2 Sc. 5c Div. 250; compare D»ktt v. Blake (1838), 4 £mg. 
(N. C.) 463 (sbgle contract in writing after knocking down of lots). Seo 
also title Auertox and ArctioNBKCS, Vol. I., p. 505. 

(k) Sale of Goodi Act, 1893{o6&57 Viot. c. 71),s. 58(2): Payne v. Caw 
(1789), 3 Term itep. 148; JfeifoniM ▼. Ferteseue, [1007] 2 K li. 1, C. A.; 
Peawick v. Macdencld, Fraeer A Ce. (1904), 6 F. (Ct. of SeM.) 850; see 
title Auction and AuenonEsa, Vol. L, pp. 510, 511. Conversely, tlie 
sellnr may withdraw the goods {FenMUk v. Ilacdonald, Fra$er <8 <7o., 
sa 2 >ro). When the sale is notified to be subject to a reserve, every offer 
by bidding, and tbs acssplaaes by tbs suoitonocr, is subject to th4^ 
reserve having been resell (ifcJfafiiw v. ForUfteue, ivpra). The same 
principle, it is conocived, applies where there is any other eondition 
precedent to the ozlstence of a oontract. 

(l) S^e of Goods Aet, 1893 (56 A 57 Viet. e. 71), s. 58 (4). 

(«) Ibid., s. 58; TAomett v. Eainee (1846), 15 H. kc W. 367 ; E. v. Mar$h 
(1829), 3 T. J. 831 ; Por^tl v. Jnean (1877), 46 L. J. (Q. B.) 629 ; see 
title Auction and Adctionerrs, Vol. I., p. 509. It should be remarksd 
that the Act does not limit tbe seller or his agent to one bid; also that 
tho words but not otherwise *' show that the more reservation of a price 
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\Vhcr6 a aale hj auction in not notified to be Bobject to a 
right to bid on behalf of the seller, it is not lawful for the seller 
himself to bid, or to employ any person to bid at such Bale, or for 
the auctioneer knowingly to take any bid from the Keller or any 
such iierscn. Any pale contravening this rule may be treated as 
fraudulent by the buyer (n). 

48S. A sale by atiction may be notified to bo subject to a reserve 
price (o)« 

Skct. Saving CJauseit. 

489. Tlie rules in bankruptcy (p) relating to contracts of sale 
continue to apply thereto, notwithstanding anything in the Sale of 
Goods Act, 181)13 {q). 

The rules of tlio common law, including the law merchant, save 
in so far as they are inconsistont witli the express provisions of the 
Sain of Goods Act, 18n3(r), and in pariiculur the rules relating to 

docs not justify the employmont of a bidder; see (iifhVtf y. (7Wc/t ( 1800 ). 
li. It. U Eu. CO. Oo thu other band, it eeema that the roMrvation of 
a right to bid iustifiea the seller ui withdrawing the goods when the 
reservo has not been reached, although thei ^ b no noUHcnljon of • reserve 
in tho oonditiooa of sale, ond the seller does not aerually ozcrcise bis right 
to bid (Fenviek ▼. Jl/^iedonrifd, Pnxser <8 (Ja, (1904), 0 F. (Ct. of Sc«B.) 660, 
per Lord Yoowo, at p. S63). 

(n) of Goods Act. 1803 (56 h 57 Viet. e. ?i). s. 56 (S). This clauto 

enacts tho common luw rule; see also Cicero 1>* OiUciis, Bk. 3. cb. 16. 
Tho buyer has eltcroaUTc remedies, to sue tor tbo tort or to avoid the con* 
iruct. 6ce, gcncTAlly, DtiintUy. Chrisiie (1776), Cowp. 395 (Du duty of 
auctioneer townrds seller to bid for seller); Howard y. CaiUe (1796), 6 
Teiju Rep. 642; Crowder v, Anelin (1826), 3 Bine. 366 (highest bidder 
to lo puroliosvr; seller cannot recover pKoc): Wheeler y. CoUior 
Mornl. & M. 123 (]ia(Ter up to Jiioilod sum onlr: sale none tho loss 
void): R. y. Mareh (1629). 3 Y. d: J. 331 (one bidding reserved to Crown, 
and exceeded); sco 8. C. (1631), 1 Cr. & J. 806 (bond fide bid for bimeelf 
by Crown ageut): TAomeft y. ilainee (1846), 15 M. 5c W. 307 (sale without 
reserve i buyer rccovors price fmtn anctionoer): Green y. Bnceretocle (1863), 
14 C. B. (M. 8.) 204 (highest bidder to be purchasor: action by aactioDeor 
for non-clonranee of goods); VarfiH v. Jepeon (1677), 46 L. J. (q. b.) 529 
(liighest bidder to bo porchasor: one bid reserved, three made: law 
eonaidcrod). An agent employed to make fictitious bids on behalf of the 
eellor cannot recover Lis commfssiou therefor (IfoUrer v. (1720), 

4 Bro. Pari. Cos. 103); see, geoeraUj, title AucTiOM ikd Auctionaeks, 
Vol. L. pp. 508, 500. 

(o) Sole of Goods Act. 1893 (50 h 67 Viet. c. 71). S. 58 (4). It seoms to 
have been formerly a rnlo in equity that, where a sale of land was nob 
notified to be without reserve, one bidder might, even without express 
stipulation, be employed to preveut a sale at an undervalue (<?reea v. 
Bavendock (1863), 14 C. B. (n. s.) 204, per WiLtes. J., at p. 208; but see 
Jloriimerr. licU (1665), 1 Ch. App. 10, per Lord Cbakwoktu, L.C.); and 
see titlo Salk op T,awd, p. 319, poei. The present clause requires an 
esproBS reeervatioD. 

ip) See title Baksduptct aki> Iksoltbkct, Vo). IL, pp. 1 et sea., and, 
in partLoalar, the Bankruptcy Act, 1863 (46 dr 47 Viet. c. 62): s6iV/., ss. 4 
(b), ( 0 ), 46 (frnudul^t preference), 44 (8) (iii.) (reputed ownenhip), 49 
(protoctod crajisactioDs), 66 (power of trusts to sell), 57 (4) (consideratioa 
for sale). 55 (1) (disclaimer by trustee of onerous r MitrooU). 55 (5) (rescis¬ 
sion by court of contract with bankrupt), 114 (Don*joiadcx of bankrupt 
Id action ou joiot contract), 

( 0 ) 56 is 57 Viet. c. 71, S. 61 (1). 
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the law of principal and agent («)» and the effect of fraud, niierepre* 
Bentation(0> dav 08 B(o), raistake(b), or other Invalidating cause (c), 
oontimie to apply to contracts for the sale of goods (d). 

490. Nothing in the Act(<), or in aity repeal effected thereby, 
affects the enactments relating to hills of 5ale(/), or any onHCtmeni 
relating to the sale of goods (y) ahich is not expressly repealed (ft) 
by the Act (t). 


(i) See title AosvCT, Vo). L. pp. 140 el $ffj. 

(t) See tiUe MURsmsuNtATiuM amd Fuaud, Vo). XX., pp. 6fi3 ei seq. 

(а) See title Contract, Vo). V)1., pp. 356, 3o7. 

(б) See ibid., pp. 354, 355 ; title IllSTAiie, Vo). XXI.,pp. 1 ft 

(e) E.g., undue iniloonce; see title Contract. Vo). VIj., pp. 357 el eer/. ,* 
Ulej^ality (tStd., pp. 390 et teg-); eonteraporancous impossibility of pu* 
foruanco (i6td., pp. 355. 427); am) see tillo FKAUnULKNt ako VoiiiABX.N 
CONVBTANCftS. Vol. XV., pp. 77 <1 teg. 

(d) Sale of Uoods Act, 1503.(56 5: 57 Viet. o. 71). s. 61 (2). 

(e) 1.$., tbc Sale of Goode Act. )503 (56 3c 57 Viet. (.*. 71). 

(/) The Bills of Sale Act, 1578 (4) & 42 Viet. e. 31). is the only one of 
these statutes wbicl^ affects sales of goods. As to theefTeet of a bill of sale 
in transferring property, see p. )86, aftle; and sou, goncraliy, title Bills 
or Salb, Vol. 1)1., pp. 2 eineg. 

ig) See (be folloirmg titles s^AGBfCCLTURB, Vo). I., pp. 285 cl teg., 
201, 202, and (for tlio sale of poisoned grain) the I'rotocUou of AninmU 
Act. ton (1 A 2 Geo. 5, o. 27). s. 8 ; Akimais. Vol. ).. pp. 308. 100 
(stray and unmuszled dogs). 406 (wild bJtd:^). and soo tbo PruU'cUon of 
Animals Act, 1011 (I f* 2 Geo. 5, o. 27); ArctiON akd AiiCTiOKBBns, 
Vo). 1., pp. 60Cl^‘502 (auctioneer's and bawlctr'A Ucimee), 506—508 (rtgula* 
tioQ4 as to soles by aucUoDcen); Cabribuh. Vol. IV.. n. 01 (railway ouin- 
pany's right iu reopoct of tolls to sell carriago baulca); Criminal Law 
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. 6)6—620, 626. 627 (restriclious on sole of ftsh): Fooj^ ANP DiiUGS, 
o). XV., pp. 5 cf sc^. (adulteraiioD), 35 ef teg. (uuwttolcsomo food). 45 cl teg. 
(adulterationof particular articles); (iamb. Vol. XV.. pp. 254 cl eeg. (lioence 
to deal in game); C.\3, Vol. XV., pp. 332 at teg., 375 cl tcc. (flopply of 

C ); Intoxicating LlQuona, Vol. XVm., pp. l W eeg. (iotoxicatuig 
. lore); Harkbts aki> Fairs, VoU XX.. pp. 53 • 55 (uiaxkot overt). 54 
(horses), IS, 34,35 (bay and straw in Metropolis), 47 -40 (pn^teoUau of 
owner of statutuir market), 31 (sale at fair of tobacco or sunu); Mbdighib 
AND Paarmact, Vo). XX.. pp. 381 d teg. (poisons), 385 (acids: poison for 
sfrieultural purposes: arsenieV 379 (licence for sale of dutiable drugs), 377 
(&igs merally): Kailwats and Cahau. Vol. XXIll.. p. 698 (refresh¬ 
ments lor paasengcra); Bevbnub, VoL XXIV., pp. 648 cf teg. (liconecs to 
se))); SuTFPiXG and Navigation : Trai>is bfARsa, Tradx ^ambs, and 
DBS ir.KS; Tbadb and Tbii>b UXtONS. 

£ ) The Sale of Goods Act. 1803 (56 6 c 57 Viet. o. 71) repeals the 
wing Rnglish statutes:—(1603) 1 Jac. ), c, 12 (brokers); Statute of 
Frauds (29 Car. 2, o. 3), ss. 16, )7 ; Statute of Frauds Amendmeut Act. 
1829 (9 Geo. 4. c. 14), a. 7 : Mercantile Law Ammidmcut Act, 186$ (19 
6 c 20 Viet. 0 . 97), so. 1, 2. The aohedule of ropeals Is itself rcpeided, with 
it id., I. 60, by (be Statute Iaw Revision Act, 1908 (8 Kdw. 7, c. 49). 
It shonld bo noticed that the Act does not expressly repeal tbs Irish 
Statute of Frauds, stat (1605) 7 Wdl. 3, o. 12, s. 13. 

(t) Sale of Goods Act, 1893 (56 St 57 Viet. c. 71), a 61 (3). 
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Part I.— The Cooteaot of Sale. 

» 

Part I.—The Contract of Sale. 

Srct. 1 .—RcqnitiUt for EzUience of the Contract 

491. A contract for the sale of land is governed by the same legal 
ruloH as any other contract (a); and it is only necessary to consider 
here the application of the general lavr to the particular subject* 
matter of the sale of land. Thus a contract for sale of land may 
be made either by private agreement between the parties or by 
public auction (6); but, however made, it must contain the ordinary 
essontiale of a contract, namely, an offer by one party to the other, 
and an accoptanceof that offer by the party to whom it waamade (c). 

492. On a sale by auction, the offer ie ma<le by the purchaser in 
the form of tliebid which is ultimately accepted by tbe auctioneer as 
the agent of tfie vendor (</)• The a«lvertiscment of the sale is not 
itsoU an offer, but only a declaration of inteiUion to hold the sale 
and allow the public generally to make offers (€)• 

493. An acceptance must be abeolnte and unqualified (/). 
There is no completed contract if the acceptance is subject to 
approval of terms of coati'act*'(|7), or subject to a formal contract 
being propan!d and signed by lK)th parties as approved by their 
Roliiitors "(/r), or where it otherwise appears that all the terms 
of the contract are not definitely settltH] or tliat additional terms are 
to l>e agreed to and inserted in the format contract (t). 

(a) 8ou title COKTRACT, Vol. VII., pp. 327 H eetf. As to illegal contraoti, 
sec ibid., pp. 3SO 4t $tq, ; as to **prctonoed titles/'see note <«). p. 342, pott. 

1:^ title AuenOK ahi> Aocwiokbohs, Vol. I., pp. 409 d 

<r) See title CoNTRACTr, Vol. VIT., p. 345. As to what aiuouiita to aa 
offer, see ibid., p. 346. As to option to purchase, tec note (5), p. d64,p)tt. 

(d) See title AcmoH akd AoeriONSBUS, Vol. 1., p. 611. 

(e) ifarrit t. ATtVfrersofi <I87S), L. It. S Q. B. 266. As to withdrawal of 
tbo propt'ity from sale, see title Auction and Auctionerrs, Vol. I., 
p. 511, and notes [q), (r), stid. A bid, like auy other offer, may be 
retracted before it is accepted, s.e., before the fall of the auctioaeer's 
hammer; see Payne ▼. Cove (17S0), 3 Term Kop. 146. 

(/) Sec title Conthact, Vol. VII., p. 350; compare title Landlord and 
Trnant, Vol. XVUl., p. 370. 

(9) ChaltwUp T. (1684). IT.L. B. 14.C. A.; narrey▼.Barnartfe 

Tmi (Prineii'^a ond Anct'etUe) (1881), 50 L. J. (CH.) 750; VaUof iVeaf^ 
OoUUry v. Furneee (1876), 45 L. J. (c».) 279; Page v. Norfolk (1694), 70 
L. T. 781, C, A. 

(A) IVinn V. BuU (1877), 7 Ch. D. 29; IImoke$»orih v. CAajffeir (1886), 
54 L. T. 72; IKofeon v. iffel(fan (1002), 67 L. T. 547 ; Dromet t. NoviUe 
(1909), 53 Sol. do. 321 ; Vou UoUfdfIi‘\Vi(denb»rg ▼. Alexander, [1912] I 
Ch. 364, doubting NoHK^r. Percicof, [1898] 3 Ch. 128; see Honey man v. 
iforryofl (1857), 6 H. L. Cos. 1I2, 113; Ohinaoeh v. A7y (Xarchioaeee) 
(1865), 4 l>o G. J. St Sm. 938, per WsSTBimv, at p. 649 ; too also title 
Landlord and Tenant, Vol. XVill.. p. 371. 

(i) Donaifoa v. Peopie'i Vttfi Co. (1881). 45 L. T. 187, C. A. Where what 
purfmrts to be a cloao acceptauce ol an offer it accompanied by a formal 
contract eouUmlrig terms wliioh were not referred to in the offer, there is no 
completed agreeuu'nt (Joaee v. Daniel. [1894]3Cb. 332 : (Xorlr v. Aobiaeon 
(1903), 51 R. 443) but where the formal contract cootains no new 
terms, tliere Is an cJiforceable eontrset even though tbe formal docu- 
mout is oot exeented (PiThy v. fioanieU, [1898] 2 CL 737, 742; Bohis r. 
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On the other bjuid, if it appears that the parties have agreed 
upon the essential terms of the sale, a mere intimation of a desire 
that the agreement shall be embodied in another document of a 
more formal nature (k\ or the expression of what is necessarily a 
condition, not of the acceptance, but of the contract itself (f), does 
not prevent the agreement being enforceable. 

494. It IB a question of construction whether the parties have 
come to a final agreement, though they intend to have a more 
formal document drawn up («n)< Where tbs agreement depends on 
a series of letters or other documents, the whole of them must be 
considered, and a document which, taken alone, appears to be ao 
absolute acceptance of a previous offer does not make the contract 
Unding if, in fact, it does not extend to all the terms under 
negotiation, of which the vendor can adduce verbal evidence (n). 

Bbct. 2.— Evidence of the CofiUyict, 

Sub-Skct. l.-^MfmoranHam m hW^tn^. 

495. A contract for the sale of land is not enforceable unless 
evidenced by some memorandum or note thereof in writing, signed 
by the party to be charged or some person lawfully authorise by 
him to 6ign(o). 

(7tn#Sm (1911), 56 Bob Jo. 032). Similarly, there Is no coniplcUd con* 
tract where the acceptance is eubjoct to conditions stated thun^in or to 
be fitated by the sceeptor or somoone oo his behalf (CVpiiley v. Maycock 
(1874). L. fi. IS Kq. ISO]: see also Santo t<ind Co., Ltd. ▼. Fortital 
Xand, Timber and Kailvayi Co,, Ud^ (1010), 26 T. L. R. 634 ('* subject to 
a formal contract to bo approved by your loltcitors sjid ourselves on 
acceptance of the offer, when aoy mioor details oau be settled*’); and 
compare Mav v. Tkomeon (1862), 30 Ch. D. 706, C. A. ** The cireum- 
staooe that the parties do intend a subsequent agreement to bo losdit, is 
strong evidenoe to show that they did oot intend the previous ncgoliations 
to aiDoont to an agreement '* (Ridgvay v. Wharton (1S57), 6 U. L. Cas. 
33S. per Lord Ciumwoutb, L.C., at p. 26S); and see Uo$$iitr v. ifiUer 
(1878), 3 App. Cas. 1124. per Lord BLiCKfitmN. at p. 1152; Woodv, MidgUy 
(1864), 6 De G. M. Si G. 41. C. A. 

(A) RoioUor T. Jf i71«r, ouvra, ac p. 1143; Fowh v. Freeman (1804), 9 Ves. 
361; Th^mae ▼. Derinei (1837). 1 Jur. 211, 427 ; Coypfry v. (1853). 
17 Jnr. 172; Xewte y. Bnu (1877), 3 Q. B. D. 667 ; BonneweU ▼. JenkiM 
(1678), S Ch. D. 70, C. A.; BoUon Partnere r. Xamberf (1889), 41 Ch. D. 
296. C. A.; Bouee v. Oinebrng (19U), 66 Sol. Jo. 632; compare 
r. North Eeirtem Metropolitan Aeylwa DiitriH (1847), 11 Brav. 1; Gmv v. 
Smith (1889), 43 Ch. D. 208, C. A.; Filby v. HonmeU. (1896] 2 Ch. 737. 

(I) B.g., the approval of the vendor's title; sec Gordon v. Mohony 
(1860), 13 L Zq. R. 383, 404; Bvoiey v. nome-Payne (1879). 4 App. 
Cas. 311, per Lord CiSws.L.O., at p. 322; Chatierley v. NieXoiU [ISiii), 1 
T.L. R. 14, C. A 

(») Boeiiter v. J^tBer, rupra^per Lord Blackbubk, at p. 1162; Lloyd 
y, AToweU, [18961 3 Ch. 744. The payment and aecrptance of a deposit 
is not conchuive (^yer v. Aider (1898), 14 T. L. B. 630, A.). 

(n) Huatey y. Eomo-Payne, evpm; SriMtol, Cardiff and 5vane«a A/rofed 
Bread Qo, v. Maggt (189U), 44 Ch. D. 816; BeVamy v. Dthetiham (1690), 
46 Ob. D. 481, 493; (1891) 1 Ch« 412, C. A.; oompsro Pattk T,Iiomihrook, 
[1897] I Ch. 25. 

(e) Statute of Frauds (29 Car. 2, e. S), i. 4, referring to *' any contrast 
or sale of lands; tenemeuts, or heroditaments, or any interest m or oon« 
cerxiing them**; see title Contuaot, ToI. VIL, pp. 361. 362; and compare 
title Li^mtOBD am Timsmt, YoL XVUI., p. 372, note (d). As to the 
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496. The memoranilnm muBt ccntam all the essential termn o! 
the oontraot and must show that the parties have agreed to thoKe 
terms (p). The essential terms are (1) the parties (q); (2) the 
property (r); and (8) the price (s). 

As regards the parties, it is sufficient if they are so described as 
to be deilnitely ascertainable. A party nay described by some 
cbaractor which he fills, but the description must be one to which 
the i>erBon intended to be described, and no other, can answer (a). 

lignatiire, see title OoNtaACT, Voi. VIL, pp. 37S'-379; lirootu v. JOUingham 
(19J3), 69 Sol. Jo. 603; and, M to authority to sign, ae dietiDgriished from 
authorlty to arrange t«rme or settle the form of a coutraot. eee title Cov* 
TRACT, vol. VIf.. p. 37S, note <r). In WdPaoe v. Ro€, [1003] i.(. R. 92, a 
vendor was held to be bound where the memorandum was signed hy the 
purchaser and by the vendor's agent, though tho latter signed as witness." 
As to tho auctioneer laJling to sign a meiunraiidum, see titio Auction and 
AtOTlOKSR&S, Vol. I., p SIS. 

The expression " contract or i.'Ue of lands ’* etc. has been held to 
cover a contract to procure that another shall acquire a lease or 
other interest in land {llortey ▼. /TroAoai (1862), L. R. 6 C P. 2); an offer 
and the aocoptauco theroof made in pursuance of an option blauso ooa« 
talned in a former document (RtmtapAoei Cantd Oo» t. Cori^rigkl (1972), 
11 Ch. D. 42), 434): a contract for we ol the benefit of a mortgage or 
charge upon land (T^pinv. 1866), 16 C. B. 146; Drittr v. Broad, 

K l Q. B. 744, C A. (debentures)), or of an equity of redemption in 
ftfoSMyT. JoAiMon(IS47). 1 Exoh. 241.256); and an agreement to give 
a charge on land or rent (Re ir4iU4np, B* p^4 /foil (1870), 10 Ch. D. 616, 
620, C. A.); see also title Imndlord and Tknant. Vol. XVIH., p. 682. 

Easc'^eoU and profiio d prendre are both int«reela iu land within the 
statute; see title EaseNEKtS and Provita a Prskdrs. Vol. XI.. pp. 237, 
340 : and so also is nn adrowsun {Stafford {Bart} ▼. BurkUy (1761), 2 Ves. 
Sen. 170, 178), and the profits of a olergyman's living (X/ehia v. liopkino 
(1884), 1 Bing. (N. c.) 02, 102). Aa to what general descriptions include 
an advownoii, see title EccLtstASTiCAL Law, Vol. XL, p. 664. A collateral 
agreement, not involving an obligation on either party to a^uire an interest 
in land, though depending for its operation upon the acquisition of such an 
interest, is not witmn the statute (see XngeU v. Dako (1876), L. R. 10 Q. B. 
174; Boiion v. Boslon, [1204] 1 K. B. 124, C. A. (where A, agreed verbally 
that if B. bought certain land A. would pay B. tho amount of the imrehase* 
money); compare also Bnkins v. Xdeaas (1878), S Oh. App. 766; iUBonko, 
WtldoH r. Bank$ (1912), 66 S<d. Jo. 362); though in geueral a stipulation 
referring to the subjeet^tnatter of the contract must be found in it {Jorno 
V. Lavinnion, [1203] 1 K. B. 263. 266, 0. A.; Crawford v, IFAific Csly liink 
{}fowea4Ut»<m-Tgaii],TAd. (1213), 57 Sot. Jo. 357); but a representation made 
at the timeof the sale may operate as a warrant {Do La$$Qllo v. Guildford, 
[1201] 2 K. B. 216, C. A.); see also HtUhni. /Symons <2 Oo. v. H^tr^kUion, 
f 19131 A. 0. 80. 60; and see titles Drrds and Othbr Inst&uwbnts, 
Vo). X., p. 447 ; Landlord and Tbnant, VoL XVllI., p. 373. As to sales 
of growing crops etc., see title AamreotTURR, Vol. L, pp. 293, 224; Tool v. 
Xuiy (1820), 2Drod. & Bing. 22; Coombs v. MiUkom (1212), 134 L. T. Jo. 
162 ; 7>srt. Vendors and Purchasers, 7th ed., pp. 226 ei ooq, 

(p) Sec title Contract, Vol. VII., p. 372. A letter may be a sufficient 
momorandnm although it repudiates the contract (Deirar y. Mintoft, 
[1912} 2 R. B. 378, 887); and see title Contract, VoL VIT., p. 368. 

(o) IWd., pp. 870-372. 

(r) Ibid., p. 372. 

(t) Ibid., pp. 374« 376, 

(o) Thus proprietor" may be a sufficient descriptioo, but not 
" vendor'* s see pf;. 371, 872, and the eases there cited. The pur* 
chaser must be clearly indicated as such {Dowar y. Miniofi, sam). A 
contraot made In the name of one who is aa agent biods ibe nfiaisolosed 
prinoipsl; soe title Aobhct, Vol. 1., p. 206. 
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Similarly the property must be so described ^ to show clearly^ in 
the circunistaaces of the case, what is the snbject^matter o{ the 
Gontroct (6). 

The application of the description in the memorandum to 
particular persons, or to particular property, may be ascertained 
by parol evidence (c), but the result of such ascertainmeut must ho 
UDambiguouB (d). 

If the price has been definitely fixed, the memorandum must 
state what it iB(r); if it is to bo ascertainod iu a definite maunev, 
that manner must be specified (/); if the price is to be the fair 
value of the property, that fact must be stat^ or iinpUed (a). But 
where the uiemoramlum does not fit tho price or provide for its 
ascertainnient, an agreement that the sale U to bo for a roaHonalde 
price is not implied(/0» and the contract is unenforceable(iV 

SuB'Sbct. /h$fKrnetl Mtfft. 

497. To the genurni rule that a contract for tho sale ot land is 
not enforceable unloss it complies with the reipnrements of the 
Statute of Frauds (A) there are certain exceptions. 

(b) boo title CoNTBACT, Vol. VII., p. 372, and tlio cMce cited 
Boto (€). Tho interest sold need not be stated: unloM (ho cfuarnry 
appears, thw m westiiocO to (hcunincumborcd im* simple: sco p. 301. 

(e) See title Deeds smd Other IwsTRUiimiTS, Vol. a., p. 448. 

(i) 0^/ris ▼. Ftdj<mb4 (1617). 3 Mer. 63 ; ShnrtUow v. CoUnetl (ISSl), 
SO Cb. D. 90,0. A.; FUuU V. Jfournf, [1697] 2 Cb. 381. C. A.; compare 
Bainhridgt v. W<ui4 (1850), 10 Q. B. 89. 

(«) bee iilmon T. (1820), 0 B. A C 683; H 0 Khara4khoma 

Bxfdorinq and Prairi>eHiikf Syndi^aU, [1807] 2 C9i. 464, 467, 0. A. But it 
is Dot ncocesarj that tho price should be deOuKrlj stated; *' It would 
undoubtedly he oulBcioDt in any ease if the moTnorandum wore so framed 
that any person of ordinary capacity must infer froni the perusal n( it tliat 
■ocU auu no other was the oonsiaeration . . . then* uiusi bo u wcILgroundod 
infmnee to bo necessarllj collected from the ternis of the niomorutidum 
that the consideration stated in the declaration " (i.a.. the statement ot 
claim in an action on the oontraot) ''and no oilier than such conrideratioD 
was inteudod by the parties to be the ground of the prouiiso " {Ifnwet 7 . 
Arm$tr<mg (1835), i Hcott, 661. par Ti.hdal, C.J., at p. 668; oud soe He 
Eyra. ^oAndrew r. Norrie (1695), 72 L. T. 585). 

(/) ifilnea t. Gery (1607), 14 Yes. 400, 408; H tfita v. Dane (1817). 
3 Her. 507; soe fVeiacH v.//nya(l0i2), 106 L. T. 516. P.(X But whore the 
manner §0 specified cannot be followed, a.y.. by reason of the death of tho 
parson agreed upon as valuer, there is in effect no agrroment as to price* 
and the court cannot ascertain tho price in any other maiiiior and enforce 
the contract with the price so ascertained, for that would be inaLiiig a new 
agreement for the parties; sec Jftlner v. Oery, tiipra; IKibks v. Dnoii. 
ffvpro.* BlundaU ▼. BreUargk (1810), 17 Ves. 232; Oouruty v. Someretd {Duht) 
(1816), 19 Ves. 429.430; Jforaoii v. JfaiMii (1853), 3 Do 0. M. 4c. G. 24. 
34. C. A.; VieUn ▼. VicUn (1867), L. ll. 4 Eq. 620; Firth ▼. iftdiand 
Had. Ca. (1875), L. B. 20 Eq. 100. 

(s) T. fTery, t«|rro, at |>. 407. 

(A) QauA^ T. Somareel {Duka}, $vpra, at p. 431; Morgan y. Milmcn, 
tupra, par ETNianT Bbocr, T^J., at p. 37. Snob a term would be inipUed 
in the case of an agreement for the sale of goods, but the Sale of Goods Act. 
1893 (66 & 67 Viet, e 71). a 8 (2) (see title Sat.b or Goods, p. 147. afds), 
has DO appUoadon to land. 

(t) Sec uots (r), tnpra; title Contract, Vol. VII., p. 374; fifaodeti 
T. BradUar (1800), 12 Vos. 460. 471. As to valuation of fixtures, ssi' 
p. 321, nori. 

(ft) 29 Qut.X 0 . S ; see p. 291, <mt». 
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Where the Bale 19 made bj order of the court, whether by auction 
or private contract, the nature of the proce^nga precludes the 
poBf^ibilityof the mischief which the statute was inteoaed to prevent, 
and although in piactice the purchaser is always required to sign the 
bidding paper, this is not essentia! to make the sale binding on bim({). 

If, in an action on the contract, the defendant does not plead the 
Statute of Frauds (m) specifically (r), he is taken to have admitted 
that there is a sufficient note or memorandum to satisfy the require¬ 
ments of the statute,or the contract may be proved by oral evidence ( 0 ), 
and is enforceable against him although in fact it does not comply 
with those requirements (p). 

498. A party cannot rely upon non-compliance with the Statute 
of Frauds (q) where it would in effect be a fraud on his part for him 
to do 60 (r). Thus, in an action for specific perfornumce, where the 

(l) A. O. V. 2>ay (1740), I Vos. Sen. 218, per Lord HAnnwiCKs, L.C, 
at p. 221; JSlfUfdeH v. Bradbm (J806). 12 Vea 466. 472; (7oren, 
Ex ptttU Cutt$ (1838). 3 Deac. 242, 267: Su^en, Vendors and Pur¬ 
chasers, 14th ad., p. l()9. As to sale by order ox (he court, see pp. 314 
el wef ! title PAnmiON, Vol. XXI., pp, 842 et $eq» 

(m) Car. 2, c. 3. 

(n) Jt. d. U„ Ord. 13, n. 16,20. It is not necessary to plead any particular 

SdClioD of tho stsUiic, but where a particular sootion is pleaded, thatulooe 
ran bo relied on, sod (lie pleading cannot be amended so as to plead another 
iu*rUoo (i/ofRct V. 11881] 1 Ch. 384; affirmed on Other grounds (1891), 

66 L. T. 544,0. A.; see Vcaily I'rAciice of tlie Supremr.Court. 1913.p. 251). 
H an contra<*t is not dcuied. it U takes to be admitted (K. 8. C., 

Ord. 19, r. 13); see title PLSADiyg, Vol. XXII., p. 429. 

( 0 ) Son 0/fcy v. Fisitsr (1886), 34 Cb. P. 367. 

(p) Where *' in a bill by purchaser of lauds i^ralnst the vendor, to carry 
intv execution the agreement, though not in wriiing, nor so stated by ibe 
bill, ihe vomlor puts in an answer admitting [or not deoyiug-HKoo R. 8. C., 
Ord. 19. r. 13; tide Pr.£A DING, Yoi. XXII., p. 420J iho agree men t as stated 
bi the bill, it takes it outirely out of the mischief, and there being no 
dancer of perjury, the court would decree it’* (A.-<?. v. /lay. tuprfl, 
per Lord 11 ari)WicX£, L.C.,at p. 221); see also Clarke v. CalloiP (1876), 46 
L.J.(q. n.)53.0.A.; Cof/tnj v. Xing (1877), SCb.D.eSO, 662,C. A.; Tovie 
V. Topftam (1877). 3? L. T. 308; ,1/ofgaii v. irorfhmgton (1878). 38 L. T. 
443 : i)aici;rns v. renrkyn (Lord) (1878), 4 App. Cas. 61, 58 ; Manr.U^ter 
and OUlham Dank, Lid. v. Cooke d Go. (1883), 49 L. T. 674; Ottnter 
T. UoUey (1733), Amb. 586, and older cases iu note, ibid. ; compare 
Fraeer v. {’ops (1904), 91 L. T 340, 0. A. As to a plaintiff pleading tho 
statute in reply to a counterclaim, see Jfitrs ▼. New Zeaiaml Alford Etiale 
Co. (1880). 32 Oh. D. 266, C. A., per Kortu, J.. at p. 279. If the 
plaiiilill alleges a written contract and then seeks at the trial to prove 
au oral contract, tho defendant* if lie has omitted to plead tho statute, 
will bo allowed to amend (Bninwiiu; v. Odkoms Brotken, Ud. (1896), 76 
L. T. 002, H. L.). As to pleading the statute, see, further. Yearly 
Praotioc of the Supreme Court, 1918. p. 26L 

( 9 ) 29 Car 2, c. 3. 

(r) ** Ceees in this court are perfectly faroiliar deciding that a fraada* 
lent use shall not be made of that statute** (i.a., tbe Statute of Frauds); 
* * w here t his court has t ntorfered agaiuit a party tneauiug to m ake it an instru¬ 
ment of fraud, and said Le should not take advantage of his own fraud** 
(Jfsshur V. Gittesms (1805), 11 Vea. 621, j>sr Lord £ldon, L.C., at p. 626). 
** Tile principle oi the court is, that the otatoto of Frauds was not made 
to cover fraud ** (r.inooin v. IVrigAl (1850), 4 De G. & J. 16, C. A., per 
TciNiu. L.J., at p. 22). The statute is** a weapon of defence, ootoBeucc, 
and does not make any sinied instrumeot a valid eoutract by reason of tbe 
lignatnre, if it la not suen according to (bo good faith aud real intentioo of 
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8 B 0 T. 1 pUiniift seeks to enforce a written contract which was entered into 
EvUenee by the defendant in reliance on a verbal agreement for variation or 
of the amplification of its terms, or for tbe performance of some other 
CoBtraet ool lateral condition, the ddendant is allowed to prove each verbal 
agreement, on the groond that to inaist n^n his mtformance of 
the written contract without performance of the verool agreement 
would atnoant to a fraud upon bim(s); and, where the malung of a 
memorandum enSicient to satiafy the statute ie prevented by the 
fraud of one of the parties, be cannot rely upon the absence of such 
a memorandum (t). 

Ptft per* 499. Where the contract has been partly performed by one party 
lorauce. to it the court, in a suitable case, ascertains what the actual 
contract between the parties was, notwithstanding that there is no 
memorandum in writing, and enforces its performance (a). 

The acts relied upon must be such as to be consi^^tent with the 
agreement alleged and with no other title, and must be unequivocably 
referable exclosively to the agreement, so that tbe existence of tbe 
contract ie the only reasonable inference to bo drawn from the fact 
that they have been done(ft)« 

the parties'* (Jarvis ▼.5rmdge(l$73), SCh. App. $dl, SCO; Bu$$fy v.lIefTi^ 
Fcyns (187S), 4 App. Cm. 311, per Lord Sblboemk, at p. 323). 3o6 also 
B(Mh V. iCapf (1H72), 7 Ch. App. 469, 474; Booth v. TVrfs (1873), L. B. 
16 £q. 182,188: liOtiAt/oveauldv. Bou*Uad,[1697] 1 Ch. 19C, 206,(' A. For 
the geuero) principle governing these and other coses, see title Equity, 
Vo). XIll., p. 76, and the eoaes there cited; aod,osto parolevidonceihaCo 
convcyaoce m form absolute was in fact Intended to be a EnorigAge, sec 
title MoBtOAOK, Vol. XXL, p. 72 ; Anon, (undated), I £q. Cu. Abr. 20, 
n). 6; Bavtfi r. (Miff (Ko. 8) (1866), 86 Beav. 208. 

0) Chrio V. Orofii (1807), 14 Ve*. 619; sec Bmbor v. Mathet$ (1779), 

1 Bro. 0. C 62; Jam# v. Berri^, svpro, at p. 360, Pearson v. 
Piarson (1894), 27 Ch. D. 145, 148, (f. A. The verbM agrcciucot muat be 
made at the tine of tbe mabing of tbe writton contract, so as in effect U> 
form part of a single agreement; a distinct and collatoral verbal contract 
cannot be so even effect to (ffecUta; v. Thomas (1874), L. R. 17 Kq. 808); 
and see title orscinc PxBroniCANCA. 

(t) JfaxtteQ V. KoniamU (//ody) (1710), I Kq. Cas. Abr. 19, pi. 4; 
WkitcAurch V. iferis (1789), 2 Bro. G. C. 669, 566; wood v. .¥»dgfev (1854), 

2 Bm. dcG. 116, 122. 

(a) Uwfley v. UnoU^ (1877), 6 Cb. D. 887, 890, C.A. Tbe doctrine o( 
part r^ormance is based either apon the ground referred to in note ^r). 
p. 293, oats, that the statute is not to be made an iustrument of traodi 
or upon tbe ground that the action is not based upon the contract, bui 
upon (he eqnitiea resulting from the acts done in execution of the contract 
(if addisoA V. Aldenon (1883), 8 App. Cas. 467, por Lord BsuiOltnB, I^C., 
at p. 476). Part performance does not cure uncertainty {Waring and 
Oilunt, Ltd. ▼. Tkompton (1912), 29 T. L. R. 164, psr Bucxlbt, L.J., at 
p. 166): and, as to paH performance, eee, further, titles £QUitT,yol. XIII i 

£ p. 12, 65; Spsanc Peefobmaxcs; and, for the application of the 
oetrioe to agrooiBeoU for leases, see iitte I«amz>lobi> awo Tbvast, 
Vol. XVIII., pp. 375 si tf!g, 

(6) Gveisp ▼, BtdHg (1739), Amb. 586; ifoddison ▼. Aldsrson, $npra, 
at pp. 479, 485, 492; iHfkinoon v. Benow, [t904J 2 Cb. 330 (where the 

E laioliffs (buildenj made alterationa at defendant's Tcquest in the eotne of 
oildiog a house m relionee upon a verbal agreement for its s^e to the 
defendant); eomparelfdls v. dlrodlifig (1797), 3 Vea. 378 (parol agreeineot 
for A DOW lease); vn^lsy v. tnpra: Frtmo v. Bowsoa (1807), 14 Yes 
385. It has boM $kd that Che sots must be of snoh a nsture that for the 
party charged to refuse to perfons the cootraot on the ground of 
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dOO. Payment by a purchaser of the whole or soy part of his 
purchase'money is not a sufBciotit act of part performance (c). Bat 
where possession is taken and money is expended in repaire or 
improvements, this amounte to part performance, provided the 
court is satisfied that the expeodltore would not have been made if 
no contract had been in existence (tl); and the mere taking posseS' 
Sion of land under a verbal contract, without anything else, may 
be enough to take the contract out of the statute (c). 

In order that the doctrine of port performance may apply, the oral 
evidence (/) must clearly show that there is a conclude contract of 
such a nature that, if it were evidenced by writing, the oourt would 
enforce it (g). 

UOD'Compliance with the statute would amount to fraud ((Tanfsr 
{1739J, Amb. 086; IVoUi^ v. Walkw 0740], 2 Atk. 08, 100; Butkma$Ur 
▼. Bnrrov (1802), 7 Ves. 341,346; CIhmw ▼. Cooke (1802). 1 8ch. 22. 
41: Uundfw, ./oKi/fo (1830). 6 Uy. & Cr. 167, 177; MeManu9 t. Cooks 
(1887). 36 Ch. D. 681. 607). 

(o) Maddiscn ▼. Afrfersoa (1883), 8 App. Cas. 467, per Lord BsL* 
BORNB, L.C., at p. 470 ('‘the best explanstioD of it seems to be, that the 
payment of money ia an eqaivooaJ act, not (in itself), until tho connection Is 
citablUhcd by psrol testimony, indicative of a contract eonoomingland "); 
Huykei V. AfoiTts(1862). SDeG. M. AG. 849, C. A..psrKNioiiT BruCS, L.J., 
at p. 366; Bnfotfi V. itiMSif#r(1879), 11 Q. B. D. 123, 131, (^. A. But in the 
caae of an agreement for a lease, payment of an Increased rent appean to be 
a auf&cfont act of part purformanoe; see Nunn v. .Fabtoa (1866), i Ch. App, 
36. and tho other cases cited in title Landloqd A)iD Tenant, Vol. XVI11., 

K . 376. 377. Nunn ▼. A'abion, swpra. was eaplained by Ba<u3aixat, 
J., iu humphreyt t Crrea (1882), 10 Q. B. D. 148. 0. A., at p. 166. In 
Thunhy T. Acclcs (1900), 70 L. J. (0. B.) 01, however, BronAH, J., was of 
opiuiou that the payment of rtnt did not take a contract (or tenancy out of 
the Statute of Frau<iB (29 Car. 2, o. 3), and stated that ho saw no distjuction 
in print iple between paymen t of pureJiase'money and paym eu t o f ren t. The 
old auUiorities disclose a confiiot of opinion on this point; see (fiord) 

V. Aoit (1709), 2 £q. Caa. Abr. 46, pf. 12 (part payment of fine for grant of 
a leaso held not to be euffleient part performance}; Laton v. Afsrfias 
( 1743), 3 Atk. 1. per liord Uabdwicrb, L.C., at p. 4 (*' paying of money has 
boon ^ways held in this coart as a part performance *'); ifota v. Jfsfooum 
(1799), 4 Ves. 720, 722, 724 (payment of a lubetantisl part will do): 
Cline A ▼. Cooks, supm, at p. 41 (‘‘part payment does not take sneb 
agreement out of the statute''). In Wait ▼. Bt'one (1834), 4 T. A C. (bx.). 
Appendix, 579, it was stated that the balanoe of anthoritr was in favour of 
the contract not being taken out of the statnts although the payment was of 
a substantial part of the purchase-money. In other oaaee tho point had been 
left open (CoW v. TreeSlhick (1804). 9 Yes. 234; Avtling v. £n(pe (1815), 
19 Yea. 441,446: SsjmtU floopsr (1815), 19 Yes. 477,480). 

(d) V. fitradltn^ (1797), 3 Yea. 378; Ex paiie Hooper, eupra^ at 
p. 479; SiUheriand ▼. Briggs (1841), 1 Hare, 26; BktUiMsr t. Jarsis 
(1866), 8 De G. M. A G, 79, 87, C. A.; WiUiame r. Bvane (1676), L. R. 
19 £q. 547 ; Colon v. Colon (1866), 1 Ch. App. 137. 148. 

(s) Bsddm v. Jarman (1867), 16 L. T. 449; AforpkeO r. Jonee (1818). 
1 Swan. 172; Pain v. Coomb# (1857), 1 De G. A J. 34. C. A.; Ortgory r. 

(1811), IS Vea. 328; Bod#on ▼. Bealond, [1898] 2 Oh. 428 (where 
possession was t^en before, and eontJnned after, the parol oontract was 
mi^e); UeManue v. Cooks, tupm, at p. 692: oompaxe title Lavdloiid 
AND Tunant, Vol. XYlil., pp. 376, 377. 

(/) Can^ V./fdssy, sapro; CMk v. Jaek$o%^{190\), 6 Yc<. 12, 88: 

. 

'Kaoax, 

It p. 484 ; compare CngMv v. cno(#v (lerii, o CD. v. ee/, v;. a. : Bllio/I 
^ BobsrU (1012). 107 L. 

(g) In Brtloin ▼. Bosstlsf, supra, it waa held that the doctrine 
wu confined to qnealioui relating to land; but this ■eems to be 


SBOB, V 
BvldeM 
of the 
Contrast. 


Payneot of 
money. 


Wbos 
doctrine 
of part 
perforiDADce 

applies. 


Tkynns (fiady B.) v. ^;isn^ (Barf) (1848). 2 H. L. Cas. 131, per Loi 
BmouQS!AM, at p. 168; Maadieon t. Aldsrton, sapni, per Lord O'Kaoa 
at p. 484 ; compare Cngte v. Cngfsy (1877), 5 Cb. D. 887, 0. A.; Eliu 
r. BobsrU (1012). 107 L. T. 18. 
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The principle appliee to caaee where a contract with a corporation, 
which would otherwue be unenforceable owing to the absence of the 
Gorponite seal (h), has been partly performed (t). 

501. Where the doing of the act relied on is equally con- 
eistent with the existence or non-exiatencc of the contract sought to 
be enforced, the act does not amount to port performance (k). Thus 
the fact that a tenant does repain for which be ie not liable under 
the terms of his holding, or does any other thing which might be 
calculated to benefit him ae tenant, U not necessarily referable to 
a contract to purchase, and cannot be given in evidence as part 
performance of such a contract (A:). An act which is merely 
preparatory to the contract cannot Im an act of part performance (f). 

Sect. 8 .— Di$chtHr4 of Malfrial Fuct$. 

See-SscT. OtitfrQl. 

602. In certain casos a contract may be avoided on the ground that 
the consent of one of the parties was given in ignorance of material 
facts wbicli were within the knowledge of the other party {m). A 
contract for the sala of land is uot a contract uberrima Jidri, in 
wliich there is an abeofnto duty ujKin each party to make full 
disclosure to the oilier of all material (acts of which he has 


iuconnifUfot with the opinion of Lord CoTTEUUAy, L.C., as cx|»rcAc>e<l 
in Uomm€r$Uy v. /V Hiti {Baron) (ISdS), 12 Cl. lin. 40. K4. o.. 
and in Lauenrt ▼. Tierney (1840). 1 Mao. A C. 051. 572 ; aec Iliulditcn v. 
Alderton (11153), 5 App. Cot. 407, per liord Ssleounb. L.(^. at p. 474; 
and in StcMunun r. Cooke (1067), 35 Ob. D. C61, Kav, J., hold that 
probably *' it applies to all caaofl in which a court of couitj wnuld 
entortain a suit for apeciSc porfomiance if the alleged contract had boon in 
writing ** (ibrd., at p. 697). But, where the cireumatancoa aro micli that a 
0c€Te4 for Bpecifio performanco eoold not be obtained, tliodoctrine cannot 
be relied upon to support a claim for damages based upon the ioformal 
agreement; see Be A'cHituviterlaiid Aven%e Hotel Vo. (1085). 33 Cb. D. 10. 
C. A., per CiUTTT, .1.. at p. 10; Jetver^ v. (1008). 30Cli. D. 608, 

fter Cumr, J., at p. 510. Tboa the doctrine does not appl; in any case 
lu which, even U the contract were proved, B(>ocilio |H*rformance 
would be refused on the ground that damages afTord an adequate remedy 
{Turner ▼. Mriladete (1903), 19 T. L. R. 273); and soo, further, pp. 4iit) 
otitq.^poel; titles COKtitACT, Vol. Vll., p. 380; SrBCinc Pkaforuamce. 

(h) see title Corpcratioks, Vo\, VlII., pp. 3^, 381. 

(i) Wileon ▼. West BarOepocl Bail. Co. (1000). 2 De G. J. A^Sm. 476. C. A., 
per Tuavn, L.J., at pp. 402, 493; woe JtfartpeU ▼. iloluick College (1783), 
stated to 7 Sim. 222; iiarekaU v. Queenborough CorporoHon (1823), 1 Stm. 
Sc St. 620; London tntd Birmingkam Bail. Co. y. Tr inter (1840), Cr. (k Pb. 
67. 63 ; lAndee^ {Bari) ▼. Oreat Northern Boil. Co. (1853), 10 Hare,'664, 
700 i Crook V. Se^ord CorpcfroUon (1870), L. R. 10 Eq. 070, aHirmed ou 
this point (1871), 0 Cb. App. 561. ** The rule of equity that part perform* 
ance will take a case out of the Statute of Frauds applies to an incorporated 
company, and an incorporated company which comes within that doctrine 
of part pedormance ie just as much boond by it os if it were an individual 
(Se FaterU Xoorp Monufaeturing Go., fiowara t. Fatent loory Manufaetuf' 
ing Co. (1088), 30 Ch. D. 166. per Kat, J., at p. 163): and see title 
Cos^OEAnovs, Vol. VIII., p. 385. But this is uot so whore a spMiiie 
statutory requiremeot is uot complied with; see Uoare f. Kingebary urban 
Covneil, [1912] 2(2j. 451 

(A) ProiM ▼, J>aweon (1807), 14 Vcs. 380; and see the oaiea cited ic 
note (6), p. 204, sate. 

(0 G iteOlv ▼. TKonpeon (1791), 2 Cox, Eq. Cm. 271. 

(») Seatitros Ointbact, Vol. VII., pp. 354 ei $eq.; MiSRapRMXVTAYlOH 
AFF Feaod, Vol pp. 787 et sag.; Mutasb, VoL XXL, p. 10. 
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knowledge (it), but the contract be avoided on the ground of 
jnidrepreeentation, fraud or miiitake m tho same waj as any other 
contract (o)« 

8uB*Sect. 2.— I)i$clc4UTt 6y tAe V«nd<jr, 

(i.) In CoioW. 

$03. InlormatioD in the possession of the vendor, which it is 
his dutjr to diectose to the purchaser, may relate either to defects 
in tho quality of the land eold or to defects in his title. 

In one sense all defects in the quality of land agreed to be 
sold are defects of title, since their existence precludes tho vendor 
from showing a good title to such enjoj^mentot the particular piece of 
land as he has agree<l to sell. But in practice, defects , which will 
prejudice a purchaser in the physical enjoyment of the pro|)orty are 
treated as defects of quality (p), and defects which will expose him 
to adverse claims to the land are defects of title (tj). 

(IL) ]>t/tcU oj Qttaliiy. 

S04. Detects of quality may bo either patent or latent. Patent 
delects ure such as are discoverable bv inspection and ordinary 
vigilance on the part uf h purchaser; latent defects are such as 
wr)nld not bo revealed by any inquiry which a purchaser is in a 
jiOBition to mako before entering into the contract for purchase. 

As regards patent defects, the primary rule is corral mptor; a 
purchaser should make ins^iection and inquiry as to that which he 
IS proposing to buy (r). If he omits to ascertain whether the 
land 10 such as he desires to acquire he cannot complain after* 
wards ou discovering defects of which he would have been aware 
if he had taken ordinary steps to ascertain its physical condition, 
and which are not inconsistent with tho description by which tho 
vendor contracted to sell the property (a). 

On the other hanil, any active concealment by the vendor of defects 
which would otherwise be )>ateul, or any conduct calculated to 
inisload a purchaser or lull his Huspicions w ith respect to a defect 
known to the vendor, is treated as fraudulent and renders the 


(n) See tit o Insurance, Vol. XVII.. pp. 404. 032, 550; Pabtnkrsnif, 
Vol. XXII., p. 47. 

(e) titles COKTRACT, Vol. VIL, pp. 354 ei UO. ; MlSRBFBESBNTATmN 
ASi> Fiuvii, Vol. XX.. pp. 653 ei $e^.; Uistakr, Veil. XXL, pp. I et teq. 
(p) Seo the text, infra. 

( 7 ) Se«*. pp. 301 et ecq.t 

(r) SugdeD, Veodora and Purchaaers, 14th ed., pp. 2, 328 ; ▼. 

Lane (1789), 2 Cox, Kq. Ca*. 363; Edwirde-Waod r. MajcritanLe (1860), 
7 H. L. Cos. 806, per Lord Canfoell, L.C., at pp. SOU, Sll; Cock v. 
Wavqk (1860). 2 Giff. 201; see title Eqvitt, Vol, XllL, p. 14, uote (o). 

(i) BoviUe V. Pound (1800). 6 Ves. 508 (contract for sole of a meadow 
without mention of o footpath aeroea it) ; 2)y«r t . Ihtrqraret Barqmve v. 
Beer (1805), lOVea. 505; Keatee r. Cadc^ow (BeW) (1861). 10 C. B. 591, 
600 (agreemont for tenanoy of dwelltag-houiio in ao obviou^y ruinous and 
uusaie condition); WkiU v. Brod^AAie (1851), 16 Jut. 738 (salo of house 
by inaccurate but usual descriptioii); Cook t. TFauph, eupra: Haywood 
V. Cope (1858), 25 Ueov. 140, per Rouuxt, M.B.. at p. 14S; *' It would 
be 00 exQuae for a mao, who had hiznsclf personally inspected a house*, for 
tbe p aTpos** of seeing whether it was in a proper state of repair, afterwards to 
coDuaaiot hlsowu indgraeot. ou tbe ground that he was not a surveyor, sud 
wu uuableto say wbvthor the bouse was in aeuffleieotstate olfopur or not%'* 
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contmot voidable by the pnrobaB6r(t); and the eonse^aencee are 
the same whether the veodor misrepresents the condition of the 
property, or an o^nt employed by him to efiect the sale does so, 
even innocently (u). 

505. A vendor is not, however, bound to correct an erroneouB 
opinion of the purchaser upon matters as to which the numhaser 
has the opportunity of forming an independent opinion, whether in 
fact he uses such opportunity or not(v); and this is so notwith* 
standing that the vendor knows or beeves that the purchaser 
contracts in reliance upon such erroiieous opinion (a). But where 
(he purchaser mistakenly believes the vendor to be in elTect giving 
a warranty as to quality and enters into the contract on this 
footing, the vendor, if he is aware of the mistake, must correct it, 
and, if he fails to do so. the contract is not binding on the 
purchaser, though it the vendor is not aware of the mistake, the 
purchaser is bound (2r). 

506. Primd /ocis, the rule careat applies also to latent 

defects of quality, and there is no implied warranty that land 
agreed to be sold is of any particular quality or suitable for any 
particular purpose (d). 


(I) Sugden, Yendort and Pqroliaaon, Uth ed., pp. 2, 333 —330; SMrUy 
V. (1780), I Bro. C C. 440 ; v. JJatfitcn (1913), 4 TauQt. 

778, 785; SmaU v. (1882), Yon. 407, 490; on appeal. «u5 

Attwood V. (1838), 6 Cl. 6c Yin. 232, If. h .; notwithstanding that the 
property is sold with sll faults {DngitKotc v. WalUn (ISll), 3 Camp. 154, 
ifiS: Sekrmder r. l/^alk (16)3), 3 Camp. 506). In Uifl'n/tAt v. Tkonn* 
(1862), I R. C. SO, a ▼«?ndorof goods eoocoaled a defect, but as the 
purchaser neglected to make acy iospectioQ at all ho was not allowed to 
avoid the contract on the ground oi the vendor's fraud. See also titles 
BUUITT, Vol. XIII., pp. 14,15; MlSmiPKBSBVTATlON A !«0 FlUVD, VoL XX.. 
pp. 6S2, 684. 685, 724. 728. 760; MtSTAWB. Vo). XXL. p. 0; D«nnv 
V. Hantock (1870), S Ch. App. 1 (w)ierc inspection of the property did 
not reveal the fact that a plan was misleading) ; R$ Arnold Ajnold v. 
Arnold (1880). 14 Ch. D. 270. C. A 

{%) ^ee NatioiMl ETckanao Co. of Qlatgow v. Drew aitd Ditk (1655), 2 
Macq. 103, H. L., per Lord St. LsoXAEns, at pp. 145, 146; Mvllons v 
jtfiQer (1882), 22 Ch.D. 194; lAtd^aier v. Lore (1661). 44 L. T. 094, C. A.; 
Wautonv. Coppard, 11899] 1 Ch. 02. Confoot v. Fowho (1840), 6 M. & W. 
358, cuinot be regsroed as an authority to tko contrary; see the oases cited 
in this note, swpro, and Barwieh v. ffegfisA Jotaf Stock Bank (1867), L. E. 
2 Each. 259, Kx. Ch., per Willbs, J., at p. 262 ; and see titles AOBMCT, 
Vol. I., p. 214; MlSBBPBBSEVTATlOS ABD FRAnD, Vol. XX., pp. 708, 709. 

(e) SmitX v. Bit^kec (1871), L. R. 8 Q. B. 61)7; compare Lewndee v. 
Lane (1789), 2 Coz, £q. Cas. 363; and see title MiSfuspasaBBTATlON abd 
yuAVD, Vol. XX., pp. 684. 685. 

(a) Bmitk v. Ungkee, eupro, per Blacebubk, J., at p. 607. 

(b) Ihid., per Babukb, J., at p. 610; Groni y. iftmt (1815). Coop. 0. 
178r As to warranty, see title Covtract, VoL VIL, p. 435, note (s); and 
compare title Sals or Goods, pp. 149 ei ante. 

(e) Sea p, 297, otrte. But not where there has been a mineprosentailoD 
by the vendor (C<% v. Ondeden (1867), 17 L. T. 97, C. A.; soe ifiUi v. 
Oddf (1885), 2 (>. If. 6c R. 103). 

(d) Spoor y. (keen (1874), L. B. 9 Exch. 99. per Clbasbt, B.,at p. 110. 
The rule appean to be aa stated in the text, tuough there dose not seem 
to be any authority directly in point; see WUlGuns, Vendor and 
chaser, 2ud ed., pp. 763,764, and an article by the same author in 50 Sol. 
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fi07. Where, however, the latent defects are of snch a nature 
that, if known io the purchaser, they would to the vendor's knowledge DiectDnrs 
prevent him from entering into the contract, the vendor is, it seems, of iCiMil 
bound to disclose them, and if he lails to do so he cannot obtain ^ute, 
specific performance of the contract (e). DiKlotwe 


606. The contract is not enforceable by a vendor who actually 
represents that the property has certain qualities which it does not 
in fact pos6eBa(/), such as that land is ripe for immediate develop' qnaiitf. 
ment, or suitable for development, when there is a covered culvert 
running under the latid(p), or where spwial expense must be 
incurred before it can be used for building (A) i that a farm is 
in a high state of cultivation (i); that pi'emises are in good 


Jo. 611, 613 ; and compare the d«»eiaioM on contracts for tcaaiiov {^vifon 
V. Tem^ (1643), 12 M. Se W. 62; Hat% v. Wi%d$9r (1643), 12 H. & 

66 i Ktate$ ▼. Cod^an (£<iri) (1861), 10 C. B. 501); though it U othcrwuie 
SA to cootracta for tcoanov of fumiahod house*; see title LlvvutAV 
TknaMp, Vol XVIII., p. 560. 

if) Cook r. Wauok (1860), t Gtff. 201, 207; ▼. JoOwf (1840). 

7 Haro, 410, 418; Sugaen, Vendors and Parchasen, 14th ed.| p. 633. In 
Luooi V. supro, an intending lessee refused to ooiapleto on the ground 

that the character of the neighbouring bouses mads it impoMible to uas the 
house in question for a famiTy reaidence. WtaaAn, V. u. decided that no 
complete contract was Id fact made, but dealt ohitor with the preeeut point, 
on too footing, apparently, that the purpose for which the bouse was requited 
w as ku own to the lo tendin g lessor. Some authorities suggest that the rule u 
Isid down in Sagdon, Voudors and Purebasors, 14th cd., p. 336, wonld not be 
now applied, and that mere silence ss to a defect of quality cannot be a 

S ound for rosrission or a defence to a claim for specinc performance; see 
y, Spoci6o Perfonuanoe, 6tb ed., ss. 706,713; Tumtr v. &rssA, (1886] 2 Oh, 
2U6, 208 (nou-diseJoauro of a fact likely to dispose iho other party not to 
oomproiuiso proceedings); OroenMa^h e. i^fiadZcy, [1901] 2 Ch. 324 (oon* 
disclosure of deed preventing acquisition of easement of light); Tts Ward 
and Jordan’s 6*onfroci, [1802] 1 I. R. 73 (non.disclosure on sale of licensed 

f remises of fact that a conviction has been indorsed on the licence); 
*orMixd y. [1802] 2 Oh. 421 (purebsse of sham in a company by 

directors without disclosing pending ne^tiations for sale of company’s 
undertaking) j and see 60 8oK Jo. 613. On the other baud, tbo proposition 
stated in the text is enpporied by CarUsh r. SaU, [1906] 1 Ch. 335, where 
Jot Cl, J , held that the service of a ps^ with notice under the London 
Building Act. 1894 (67 ic 68 Viet. o. ocxiii.), and tbo making of an award 
thereon throwing pari of the expense of works upon the owner of the pro* 
porty agreed to oa sold, was a material latent defect, nou-disclosum of 
which entitled the purchaser to rescission and the return of bis deposit with 
the costs of investigating title ; and in Skopkerd v. Croft, [1911] 1 Oh. 521, 
Pabkkq, J.; distiuguishea betwcou non*disclosure of latent defecUof quality 
which is within the principle of Ki^kf v. Booth (1834), 1 Bing. (k. C) 370 (t.c., 
S4i far affoctiug the Babjeot*maiter of the contraot that it may reasonably 
be supposed that, but lor euoh non-diselosu^ the purchaser might never 
have entered into the eoutract at all), and entitles the purehascr to rescind, 
and non*disclosiire of latent defects of quafity whi<m is not sufficiently 
tnaterial to be within that principle and only entitles a purchaser to com* 
pensatlou; see also Be Pwckstt ana 6mitk*s Ciniraci, [1802] 2 Cb. 258, C. A. 

(/) Plight V. Booth, s«pra; BmU v. AUioood (1832), Yon. 407, 460; 
AtiMfood V. BffioU (1838), 6 Cl. & Pin. 232, H. L.. per Ixitd Ltndru 83T, at 
p. 896; Iliggim v. ffamiU (1862), 2 John. 8c 11. 460. 

a ) ]U PurkaU and Smith's CciUract, supra. 

) Pakar v. Ifoi# (1902). 66 J. P. 360. 

(4) Dpsr T. Hargrave, Haiyms v. Hyer (1806), 10 Ves. 606» 
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repair (Ar); ihat draius are in good order (Q; that a house is not 
danip(m); that a farm was 'Mately in the occupation of Mr. R. H. 
at an aimual rent of £290 lo«., now in hand," when in fact the farm 
could not possibly be lot for nearly that rent, and B. H. had been 
out of poaaeeaion for nearly a year and a half (n); that property 
has been valued by a certain surveyor at a specified Bum(rj); that 
the timber on a timber estate averages a certain 8ize(p); on the 
sale of a manor, that the fines are arbitrary (^); or other matters of 
fact, as distinct from opinion, affecting the vtUoe(r). 

Where a vendor makes a false representation as to a material 
fact, it is for him to show, if be wishes to enforce the contract, that 
the purchaser did not rely upon the representation (s). 


(Jk) Grant v. Hunt (1S15). Coop. C. 173 ; Dtfer v. Unrgrav€ v. 

Dy^ (1S05), 10 Ves. 500; Crt* v. Stan* (1907). TiiM*, loth May. 

(l) T. Stont, 9upm. lo Zk LiuiaiU v. OMildford, {IW11 2 K. B. 216, 

C. A., a lessee recovered for breech of a colleterel warranty ns to 

Oraius being in order; and see title LAUni^an and TKSA^<r. Vol. XVIIL, 
p. 602; Qote (o), p. 290. owls. 

(m) Strang»ay 0 v. <1867), 29 Ir. T. (o. S ) 120. 

(s) T. UaUsH < j 866), 2 Cb. App. 21; and. os to cnors in rents. 

K6 £/y 0 ney v. (1706), 2 Ld. Rajm. 1118; i'rtes v. Mawntay (J 662). 2 
Do G. M. & G. 338. C. A.: Datm^H v. Chaufey (1680), 54 L. T. 372: as 
to '* estimated annual value, aee fee flurlbatt anaChnyhr*^ Canlratl (188B}, 
67 L. J. (CK.) 421; and coni)>are 7^# Hyttn'u (1668), 3 1. R. Kq. 

266. 

(o) Bujehn v LtiUr (1740). 8 Aik. 382. 380; compare Abbott v. Swordtr 
(1861), 4De 0. & Sm. 448. 

(p) Brookt {Lord) v. RoKnUvo^ (1846), 6 More, 298. 304; compare 
Zowndee ▼. lane (1789). 2 Cox, Eq. C^. 363. 

(o) ITAite V. Cuddan (18‘12), 8 Cl. Fin. 766,U.L., per I^ord CAursaLL, 
at p. 796. 

(r) Heo Piko v. Vigen (1839). 2 Dr. & Wal. 1, per Lord Plvnkkt. L.C,. 
at p. 258; on appeal (1842), 8 Cl. 8c Fin. 562. H. L.: Staaion v. TaiienaU 
(1863), I Sm. & G. 629 (where a bouse described as *' No. 68 Fall Mall, 
opposite Marlborough House " had no wuidowa or Rootage towards l^all 
Mall, aod could only be approached by a narrow passage from the 
atreet); T^yland v. itUngwrik (1860), 2 ue G. F. 6c J. 248. C. A. (where 
premises were described as " well supplied with water/' and the only water 
on the premises was that obtauied from tho local w*aterworks on payment 
of the water rate). But a repiesentation of water supply on the sale plan 
does not necessarily entitle the purchaser to the supply [Feicrler v. I'umer 
(1841), 6 Jur. 144). 

(s) Redgraioe v. fiurd (1881), 20 Ch. D. 1. C. A. ; see Attvood v. Smoh 
(1838). 6 Cl. 8c Fin. 232. H. L.; Clapkam v. ahOlito (1844), 7 Beav. 146; 
Boofe V. 48aeUiNC (1883), 48 L. T. 216. It w not suffleient for the 
vendor to offer the means of verification. '' The more fact that a party 
has the opportunity of Investigating and asceitaming whether a repre- 
seutation is true or lalse^ts not suifioient to deprive him of his right to 
rely on a misrepresentatCoa as a dofance to an action for specific perfonu* 
ance, . . . The vopreesntatioii once mads relieves the party from an 
ioTcaUgatioD, sven if the opportunity is atiurdod" {Bedgrave v. Ilurd, 
tvpra,per Bagoallat. L.J.. atpp. 22, 23: Hanley v. M'Qaurun (1882), 11 
h. B. Ir. 314, 331, C.A.). In Smtk T. CAadw»oir(ld84). 9 App. Cu, 187, 
Lord BLACfiStiuii stated, at p. 196, that the ioferenee, that the repre- 
sentaHon was the inducement to the contract, was not one of law, as 
reported to have been aaid by Jimkl. M.R. {Btdgratt v. Uurd» supra, at 

f . 21). but of fact, and that lU weight as evidence must greatly d^od on 
he degree to which the action of tne plaiuti/T was likely to be indoonoed, 
and on the absence of other grounds on which he might have acted; and 
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509. But reproBentationa o! fact aa to the quality of the subject* 
matter of a contract inuat be distinguished from euch expreesioDs of 
opinion as to its value or desirability as do not involve any repre- 
seutatioQ of fact. A purchaser cannot avoid liability to perform 
his contract on the ground that he has been misled by statements 
which are mere puffing. It has been held to be puffing" to 
describe property as ** a desirable residence for a- family of distinc- 
tion," though in fact it is a small farmhouse (a), or to describe 
renowable leaseholds as ** nearly equal to freehold " (&), or to describe 
a house as ** substantia] and convenient '* (cbor ** welhbuUt "(d)» or 
eligible " (c). But where a landlord who has the means of knowing 
the character of bis tenant describes him to an intonding pur¬ 
chaser as a most desirable tenant/* this is a representation of fact, 
and the purchaser is entitled to rescission if it turns out that 
the tenant has paid bis last quarter's rent by driblets under 
prosauro(/). 

(iii.) of Title. 

510 An agreement to sell land impHoe, in the absence o! any 
indhation to the contrary, that the whole of the vendor's Interest in 
the land is the subject of tlie agreement (^/, and that that interest is 
an estate in fee simple (^0 free from incumbrances (»}, unless the 
pui'chaner had notice, before entering into the contract, that the title 
which the vendor wiis able to give was subject to limitatious or 
ineuujbraiKtcs which the vendor could out remove (k); but such notice 


it bas been Kcuerolly roeotsnUod that tbo statement of Jxssbl, M.R., 
U COrrccUy reported (as to this see 48 L. T. SIO,nj wan incorrect; see 
tJUe MisitKenKSKNTSTioN axd Fraud. Vui. XX., p. 701. noto(oi; 
see alfic Jenninye v. Ifrou^hton (J854), 6 Do G. M. ScG. 126, C\ A.; titles 
MltfKKPRKSKNTATlON AKD FrAUD, Vol. XX., pp. 8^ 9t ; dPecl/lO 
PjSRhOIUlANCX. 

(a) ^o^eriiiis v. FaUon (1820), 2 Mol. 56], 569. 

(t) F«n(oa V. Browno (1807), 14 Vos. 144, 149. 

(e) Johmon v. (1860), 2 Giff. 151. 

(d) Kennard v. Ashman (1894), 10 T. L. R. 213. But a bouse of which 
tbo exicmal waUs axo composed partly of brick and partly of lath and 
plaster must not be described as ** bnck-built **; see i’oipeU v, ihultble 
(1832), cited in Burden, Vendors and Furebssers, 14tb ed., p. 29. 

(s) Uops V. Falter, [1900] 1 Cb. 257. per LmuLBr, H.R., at p. 258. I 
do not attach any importance to the word ' cligiblo *: it is toe (binary 
auctioneer’s language.** It bus abto been held to be mere '*puffing*’ lo 
descriiM an itnperfccUy watered pie^^ of lood as uncomiDonly nob water 
meadow luml {SeoU v. Uaneon (1826), 1 Bim. 13); or laud as ** fertile and 
improvable.” when part of it has bcco abaudoned as useless {Dimmoek v. 
//(Uleb (1866), 2 Ch. App. 21, per yvstShk, L.J., at p. 27); but these cases 
seem to Involve inisrepresentation of fact. Compare Aobtvuoa v. 2fu$grore 
(1838), 8 C. &. P. 469: aud sec, further, title Misbxprxsisntatxok and 
Fraud, Vol. XX., pp. 070, 071. 

{/} Smith V. Land mid Uoiue rroperi$ CorportUion (1884), 28 Ch. D. 7, 
C. A., per BowsN, L.J., at pp. 15, 10. 

(g) Bou'Sf v. Cooper (1843). 2 Haro, 408. 

(A) Hughes V. Paril;sr (1841), 8 M. & \V. 244; Cos t. Middlehu (1854), 
2 Drew. 200, 210. 

(0 HAtUipi v. Cfilddeuffh (1868), L. R. 4 Q, B. 159; Cato v. Thompson 
(1882). 9 g. B. 1). 016,0. A. 

(h) CovUyv. Watts (1853). 17 Jur. 172; Cos r. Middleton^ supra, per 
KjKDBRSLay, V.*0., at p. 216; Rs Qloag aad UiUer^s ('onfnici (188$), 23 
Cb.D. 320,pvrFaT,J., at p.387; v.Rogers(1865), 29 OlD. 681.0.A. 
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does not nffeot the lisbilify of a vendor who expressly agrees to show 
a good title (0< 

6U. Inasmnch as a vendor's title to land is exclusively within his 
own knowledge, he is bound to disclose all defects in bis title to an 
intending purchaser, and if a purchaser subsequently becomes aware 
of a defect of title which the vendor did not disclose to him before 
entering into the contract, he may rescind the contract or resist its 
s{>ecific performance on that ground (m). Whether tho sale is made 
by auction or by private treaty, the purchaser is under no obligation 
to make innitiry as to detects in the vendor's title, but it is the duty 
of the vendor to disclose all that is necessary for his own pro* 
tection(n). The vendor's disclosure should be frank and full; he 
ought to state that which, if it is not stated, makes what lie does 
state ambiguous or miBleadmg (o). If he desires to preclude a 
purchaser from objecting to a defect he must do so in plain terms, 
stating clearly tlie exact nature of the defect to which the purchaser 
is not to make objection (p). 

(l) Cato V. Thompton (188t), 9 Q. B. 7). 010. C. A. 

(m) its BayUtier, Bnod v, Uunton (1879), 18 Ch. D. ISl, C. A. i 

B4ywood V. JfoUafiM (1S89), 86 Ch. D. 357; ifoUiMAam Brick 

ana TiU Oo. r. (1866), ISQ. B. D. 776, G. A.,Mr Lord EsiiKf^ M.R., 

at p. 766, '*lt ii impo^ble for a vendor, knowins oi a defoot iu hU title, 
either by himself or his agent, to put forward oondilions of sale which are 
to force upon a purchaser a bad title of which he know, but which be did 
not disclose*’; lUcv v. Bcrridgn (1666), 80 Q. B. D. 583, C. A.; Rc 
Davi$ and Cavey (1B68}»40 Ob. D. 601; Re Itacdicke and tAvekVe Confntoi, 
[1901') 2 Ch. S6o (where the agreement contained a stipulutiou that the 
purohaser accept^ tbs title, but it was held that tliu did not affect 
the vendor's general duty of diecloaure); OaHieh v. 8aUs [1906] 1 Oh. 335: 
see Moityn t. JVect Mc$(yn Cool and Iran Oa. (1876). 1 Ol P. D. 146. 

(«) V. Bemdpe, supra, at n. 688; Be White and SmitKe Contract, 

[1896] 1 Ch. 637, 643. In OarUeh v. Bolt, $upm, JoTC£, J., ordorod 
the return of the porebaser's deposit, stating {ibid.^ at p. 341) that 
it was unnecessary for him ** to decide that there was on the part of the 
defendants any fraud, eren in the eense in which that word is sometimes 
used in courts of equity, but the defendants coucealod, for they did not 
divulge, a fact known only to themselves which was mateii^ to the value of 
the property **; a fact which oonitituted a latent defect not in the quality of, 
bat in the title to, the properly; tee ibid., at p. 340 ; see also Voucheiiy 
r.Oatee (1900). 46 8oL Jo. il9; Brewer t. Browa (1884), 28 Ch. D. 300. 
** A vendor who seeks a specifio performance, should oomo prepared with 
hie title; be ought to bavo it ready before he carriAs nis estate to 
market. If be will sell it with a eonfosed title, he must be at the expense 
ofeleahngit**(1VtU<m V. AUs»(i8^), 1 Jae. 61],pev Pluxsk, M.R., 
at p. 623; Flood v. PrUohord (1879), 40 L. T. 873, per Frt, J., at p. 876); 
and aee dtle Spscific PKftvOUAHCg. 

( 0 ) Be Matek and OranoUU {Bari) (1883), 84 Ch. D. U, 0. A., per 
Fax. J., at p. 16 ; Be Banister, Broad v. .VstUon, supra, per J., at 
p. 136; Basioomb v. (1669), L. R. 8 £q. loo, 109; compare 

title 31i?a£PSESENTATiOit AKD Fjuud, Yol. XX., pp. 682 et setf. 

(p) V. Wiekwar (1866), L. R. 1 Eq. 68 ; Re Banieier, Broad v. 

Ifunfoa, fi^a,atp. 136; Re ifartitaMf<3raamhe(Borl)(1883), 24Ch. D. 11, 
C. A., per Fbt, J., at p. 17, *' Ha must tell the truth, and all the truth, 
which IS nlsvant to the matter iu hand" ; RoUinfjXain Patent Brick and 
Tile Co, r, Butler, tupra,per Limdust, L.J., at p. 789; see alio Taylor y, 
MarHndole (1848), 1 £ « C. Ch. 668, per Kkiout Brocs, V.«(3., at 

S . 663 ; Jforfm v. Cotter (1846), t Jo* it Lat 496. " It la the obvious 
uiy of a vendor to make himseU fully acquainted with all tho 
poeuaritiM and ineidenta of the propertv which oe is going to soU; and 
wheo be desonbea the property for the iniormation of Uie purohaser, it is 
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612. li the noD'dieclosore by the Tendor is coupled with any 
want o( good faith, the purchase right is to reacission and the 
return of his deposit; if there is no want of good faith, bat the non- 
dieclosare is owing to ignorance of the existence or materiality of 
the defect, the uurcbaser can resist specific perfonnance though he 
ie not entitled to rescind (q). Where a eale is made under the 
direction of the court, and the purchaser is relieved from bie 
contract on the ground of misrepresentation, he can recover, in 
addition to his costs of investigating the title, the costs occasioned 
by his bidding for and becoming the purchaser of the property (r). 

513. Auy tacts calculated to prevent the purchaser obtaining 
such a title to the property as he was led to expect constitute 
defects of title (s); such as the fact that the dee^l forming the 
stipulated root of title is a voluntary one, upon which ordinarily 
there would not have been an inveetigation of the title (t); the 
existence or rumoured existeneo of an easement over the property (a), 
or of oovonants restricting its use and enjoyment (/>); in the case of 
le^iseliold property, the onerous or unusual nature of the covenants 
in the lease under which the property ie held(c); the existence of 
restrictions as to the use for certain ti*Hdes of premises described 
as ** leasehold business premises *' (rf) ; or of a covenant to expend a 
specified sum in building mthiu a limited time on land descrilied in 
general terms as freehold building land (e); or of a party-wall 

his duty to describe everything which it is msteriil to know in order to 
judgo of tbo natnre and value of the property ** {Dran^inq v. Plummer 
r 1S&4), S Drew. 427, pur KiHi>eaST.BT, V.-C., at p. 430); end see title 
Missevrsskktation Fraud. Vol. XX.. pp. 737. 723. 747. 743. 

iq) lU BanUUr, Broiul v. Mui\(<fn <137U). 12 Cb. D. 131, 142,147, C. A. ; 

PoUnt Brick and TiU Co, r. DtUUr (1836), 13 Q. B. D. 773, 
787, 790, 701,0. A. As to rescission for miArrprcseDtation. see p. 40^. 
poet ; Ulte M|!<iRBFBJ»aVTAVION AMD FRAUD, VoL XX., pp. 633, 633. 

(r) /7o(fitcett v. [1006] I Oh. 423. following Porkint v. Ed$ 

(1352), 16 Beav. 268. and PowsU v. Pewrtt(1876), L. R. 10 Eq. 422; and 
arc p. 411, 

(t) 3ee Dei^no r. Liqhi (1857), 3 De G. M. & G. 774, 0. A. (where 
it appeared reasonably uncertain whether any meant of entenog at oil 
iimou upon the pieoe of agiieultural land agreed to be told would be 
oonlerreu upon the purchaser); Lanqford v. sSmeo (1327), 3 K. 5& J. 220, 
per Paob Wood, V.*C., at pp. 225, 229 (where the purchaser of freehold 
ground rente would not have been able to employ the ordinary remedies 
for ibeir recovery); compare ^fonfoa v. (1853), 1 Sm. & G. 529 ; 

note (r), p. 300. cmle. 

(I) JU Mank and OrantHU (Eari) (1383). 24 Ch. D. 11, C A. 

(o) Heifwood V. Mallalitu (1833). 25 Cb. D. 357 i compare Bumetl v. Brown 
(1320), 1 Jte. 3 e W. 168, 172 (unaiecloocd reaervation of right of sporting); 
Oiboon V. Spurrier (1795), Peake, Add, Cas. 49 (right of commou); 
ShaeJclHon v. Sutdiffe (1347), 1 De G. ds Sm. 609 (oosereent of wateroouse). 

(h) NotlingkiWi Paiint Brick ood THe Co. ▼. Builer, eupro; compare 
Andrew v. Atlite«(l862), 22Ch.D. 213; Cafe v. TAomi>sois(13B2). 9 Q. B.D. 
616, C. A. 

(e) Jieeve v. Berridqe (1388), 20 Q. B. D. 623, C. A.; see also title 
Landlord and Tenant. Vol XVI11., y. 410, note (I); p. 305. pyk But 
4 purchooer li not affeoted by resthetive coven ante of wbieb liii veudor 
hsd net notice, either ootuiu or eonstruetivo, though be himoelf bsa 
notice of them {WUhee v. 3poMi«f,[1911] 8 K. B. 473, C. A.). As to noiice 

S uerolly, see title Kquitr, Vol. XUi., pp. 34 ef eeq.; and oompota 
d.f pp. 32, 100 si $eq. 

(d) & Davis and Cawy (1833). 40 Oh. D. 601. 

(s) Douqkoriif V. O^ss (1900), id Sol Jo. 110* 
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notice nnder the London Building Act, 1B94 (f), end en award 
mode tbcreundor impoaing a pecuniary liability on the owner of the 
property Bold(^). Similarly it is a defect of title if the maxim 
citju$ e$t Qut ui wqiie ad cahm at ad in/eron (h) is not 

applicable to the property sold, owing to the vendor's title not 
extending to an underground oellar (i) nor to the subjacent 
minerals (y), or owing to a third party having a right to overhang 
part of the property (A;); all such matters must disclosed by 
the vendor (0* 

614. In the absence of an intimation to the contrary, a purchaser 
is entitled to assume that property offored for sale is in hand, su 
that be will obtain possession of the property on completion; con- 
seqnently any oxieting lease or tenancy must be mentioned in the 
particulars or referred to in the agreement for sale (in). The infor* 
matioQ as to past or existing tenancies must not be misleading (n); 
for example, by stating the rent paid by the last tenant and 
implying, contrary to the fact, that a similar rent can l>o obtained 
at the time of the sale (o), or stating the existing tenancies without 
mentioning that the teimnte have given notice to quit(/i); or 
stating that the property is sold with the benefit of leases containing 
certain covenants without stating that the covenants are not 
enforceable But on a sate of agricultural laud subjoct to a 
tenancy, where particulars of the tenancy are given, the fact that 
the tenant has mode iuiprovemonts which will ontitio him to com* 
ponsetion need not be specifically mentitme<l (r). 

615. Where the subjoct*matter of the contract is a leasehold 
interest, the vendor must make it clear whether tho interest he is 

(/) 57 4: 58 Viet. e. ccxiu.; see fills Mbtropolts, Vol XX., pp. 483, 
401,402. 

(p) CcfHisA V. Sa/tf {lSM>d] 1 Ch. 335; buf compere Ji0 ftnri 

Teyhr't Conirarf, 11900] 2 Cb. 625, C. A., where e notice wee served ontbu 
vendor under the Publio llcalth Act, 1875 (3S iSc 39 Vicl. n. 55), and uot 
disclosed by him, but tho work was not executed or tbo expense incurred 
ontU after compictioii of the purolwc. 

(A) Sec titles Minus, Mihbrals. and Quaraiks, Vol. XX., pp. 500, 
507 ; RtiAL Propbrty and Chattels Eeal, Vol. XXIV., p. 150, note {/). 

(i) WMitiinffton v. Corder (1S52), 16 Jur. 1034. 

(t) Uppfrton V. NiekoUon (1871), 0 Ch. App. 406, 444; Bslfutfiy ▼. 
DwifiMm, [1891] 1 Ch. 412, 0. A.; compare v. Vavdrey (JSIO). 

16 Ves. 390} t. Xfml (1868). 6 W. K. 340. 

(fc) Pope Ti Oftrlond (1841), 4 Y. 6r C. (bx.) 394, 403 ; compare Layboum 
T. OfidUy. [16921 2 Ch. 53. 

(i) If the vendor states the effect of a deed, lie is bound by bis state- 
ment; if inAtead of doing so he offers the deed for ijispcetion, tlie risk is 
on tho purchaser (Coz v. Coreafow (1862), 31 Bcav. 378, 888); and see 
note (t). p. 300, arde, 

(m) ▼. «7ofis# (1861), 3De F. 6t J. 307, C. A.; Edwards v. TFtcA;* 

war (1865), L. R. 1 £q. 68; compare Eaynl Bristol Permanent BuUdiny 
Society v. BomasM (1887), 35 Ch, D. 394, where, on a salo hy mortgagee, 
the mortgagor was io poesesaion at the time fixed for completion and 
reiaained so until turned uut by tho shohl! more than a montn \atox, 

(w) Swai^nd t. Dsarsley (1861), 29 Ueav. 430; Laeklan v. ^ynolds 
(1863). Kay, 52 ; Fafs6ro^W t. Oihson (1857), 1 De G. dt J. 602, 0. A.: 
its Sdwarde to Sykes (DawisI) d Co., Ud, (1800),62 L. T. 446. 

(e) ZlimeiecK; v« Boueti (1886), 2 Cb. App. 21 ; aoe note (n), p. 300, tsnU. 

S ) Dimmcek t, HalieU, suprot at pp. 28, 30. 

I FUnt V. Woodin (1852). 9 Hare, 618, 621 
(r) Be Dtrhy (2lcW)And Psrtjueeon's ContraeU [1912] 1 Cb. 479, 
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Belliog is created by aD original lease or an anderlease («); and 
where the premises sold are held under a lease comprising other 
property (t), or are held by utiderlease derived from a head lense 
which compriboa other property (»}, these are material facts which 
must be disclosed. Furtlier, where the lease coDtains the nsual 
covenant to deliver up in repair at the expiration of tlie term, and 
part of the demised buildings has been demolished (a), or where 
underleases have been gran^ not containing the same covenants 
as the head loose under which the interest agreed to be sold is 
derived {b), such facts nmat l»e stated. 

Where leasehold property is held subject to any onerous or 
un usual covenants, the vendor must either disclose to the purchaser 
their existence and nature or give him a reasonable opportunity of 
inspecting the lease or other document containing the coveoAnts 
bofure he enters into the contract(e); and a stipulation in the 
contract that the vendor's title is accept^ does not enable a vendor 
to com|H)I a purchaser to complete the contract where neither of 
theso courses has been taken (d). The <]uestion whether in any 

(I) MadfUy T. Do G. 6c Sin. 713; 7tt Betf/mand .1fa«fer«'v 

Conirti^l i 1336). 39 Ob. 1). 110. a A.: Benarrwi V. IIu<Uou { 1367). la \V. K. 
660 ; RM also ilfj/ford v. CritUUe (1856). 23 Bear. 477. per Jtosrir.t.r, M.K., at 
p. 43<h Brumfit v. Aforloa (1837). 3 Jur. (x. 8.) 1103. per Stoakt. V.«C.. 
ut p. 1200: Blood V. VnleKard (1379)» 40 L. T. 373; sud compare Bariiett 
V. O'olmon (16S5). 6 Do G. M. A( 0. 33: CamberieeU and Souik London 
Bwtdiug SociHif t . tIoUoway (1370), 13 Ub. D. TM ; Waring v. 

(1388). 57 L. J. (CIt.) 1016. lo Jonee v. Uimmer (1830), 14 Ch. D. 538. 
iJ. A.. on a sale of leascholda held under a corporation wbiob osuaiiy reserved 
only a nominal root, no mention of the ^ound rent in fact payablo was 
maue. and tUc purchaser was held entitled to be discharged. 

(0 Skeard v. VenakUt (1807). 36 J. (cli.) 022: soJ compare Tomkins 
V. (1806), 3 Smith. K. B. 435; XcHly v. BiWu (1358). 2 De G. 6c J. 
110. per liOrd CoANWoSTtf, D.O., at p. 122; Warren v. Biekard^cn (1630), 
You. I; SCO also Re BouUon and CtMtngfor^e Oonimri (1892), 37 ^1. Jo. 
26 (where six houses, in fact held andur one lease at a rent of £24. were 
described os held at ground rents of £4 each). 

(a) Be Lloijde Bank, Jdd. and LilUn^n'e Conlraot, [1913) 1 Ch. 601: 
Darlington v. JlamiUon (1854), Kay, 5u0, 558; CreaweU v. Daoidion (1887), 
56 L. T. 611: SCO also Taylor v. MartindaU (1842), 1 V. 5^ 0. Cb. Cos. 
658. 

(a) Granger v. Worms (1814), 4 (Tamp. 33; compare Re Taunioa and 
Weft of England Perpeluol Bene/U Building Soeutg and Bo6«rf#* Conlrort, 
[ 1912] 2 Ch. 381: see also Jte Jfurltn, Ex parts Dixon (Tritsirr) v. Tusker 
(1912). 106 L. T. 381 (where it was held that a lessee who Las rendered 
Ilia lease liable to forfeiture by a continuing breach oi ooTcoont cAiinot 
make a good title under an open contract even tboQgb the landloid has 
accept ref the rent). 

(h) Darlington v. HamiUon, snpra, at p. 550; Waring v. TTo^art (1824), 
Ry. Ac M. 39. 

(a) Jieets T. Berridgs (1888). 20 Q. B. D. 523, 0. A.; Bs Whits and 
Smith's Ooniraol, [1896] 1 Ch. 637: Be Haedicke cad lapeki'e Coniraei, 
[1901] 2 Ch. 666: 3£oiynsux v. Bawtrsgt [1003} 2 K. B. 487, G. A. ; see 
tide Landlord AND I'bnant, Vol. XVIll., p.410, note (0, compare Jones 
V. Edneg (1312). 3 Camp. 286 (leasehold premises described as a troe poblie 
bouse" i auctioneer read over lease at auction, inclading covenant makiDg 

E remises a " tied " bouse, but said the covenant was uot cnforoesble : 
cld, purchaser entitled to reecitsion): see also Flight v. Booth (1834), 
I Bing. (N. c.) 370: lienOoy v, Craeem (1853). 17 Bear. 204 (where tbc 
lease old not in fact eon tain a restriciloa staM in tho portioulare). 

(d) Bs ffaedieks and UpskCs Conirach snpra; compare title Mi$« 
RBVRUSSNTATION AMD FRAcm, Vol. XX., pp. 727, 728, 747, 748. 
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particular case the vendor has given the purchaser such a reason- 
able opporiuoity of inspecUon as to discharge the duty of disclosure 
is one of foot (eX 

616. The vendor need not specifically disclose mattei'd which 
are necessarily incidental to his tenure of the proi>orty. Thus 
land tax (/) aud tithe or tiihe rentcharge ijj) s>Te lialnlities to which 
all laud is presumed to be subject unless the contrary is stated (A); 
and on a sale of copyhold land the fines and customs of the manor 
and the lord’s rights in respect of minerals need not be referred to in 
the particulars or agreement for Bale(0» a^d the same, perhaps, 
applies to rights of mining under the local coatoms of the mining 
districts, such customs being notorious {k). The existence of 
undisclosed quit rents on the property, being incidents of tenure, is 
a subject for compensation, not a ground of rescission (Q. 

SOB-Sscr. 3.— Di9cl9ttif Iji tAe PurchcMr. 

517. k purchaser is under no obligation to disclose to the vendor 
any fact known to him and not to the vendor which enhances, or 
appears to the purchaser to enhance, the value of the pro|)eriy (>»). 
But though simple reticence does not amouut to legal fraud, yet, if 

(e) Co4ier v. Collin^t 3 Uy. & E. 283 ; Drutnfii v. (1857), 

8 Jor. (N. s.) lies, per 8njaAT» V.-C., at p. 1202; Uyae v. Warden (1877), 
S Ex. 1). 72, 80, C. A.; Battk af Imlana v. Linen Co. (18H4). 

18 L. K. Ir. 37; l>o«;A«rfv v. 0<ae$ (1900). 46 Sol. Jo. 110 (whore 
llucsuKT, J., at p. 120 . saia that a man had not a fair opportunity of 
aacortaining the contents of deeds 11 he came into the aaction room not 
even knovrinx that the deeds existed); ifoiyneua: v. Uavfrrv, 111 ) 03 ) 2 K. B. 
487. C. A.: Childs and Ued^ean'e (1906). 64 W. 11. 234. 

(j) See title Lsmo Tax. Vol. XVilh. pp. 307 ci »rq. As to the duties 
on land values, see title Rkvbnuk. Vol. XXIV.. pp. 640. 658. 671. 676. 

(tf) Sec title EcCLXSiAsncAT. Law. Vol XI.. pp. 742 H 

(a) Sugdeo. Vendors and rnrcbaaeis. 14th ed., p. 322. 

(i) Bapfard v. CritUlU (1866), 22 Beav. 477, per Rouir.r.T, M.R.. at 
p. 480 i see also TFbiU v. Cuddon (1842), 8 01. & Kin. 768,11. Sj. (where, 
on the ^ale ol a znasor, it was stated that the fiiios were arbitrary and 
amounted ou the average to £160 a year. wberoM in fact only some of the 
fines were arbitrary, but the total amount 6icoed<!d £ 2 iJO a ynir). 

(k) As to sxich local customs, ace title Minis, Minrbsls, ani> tjusxRiRS, 

Vol. XE., pp. 636 et aeq. lu Derbyshire the local customs arc defined 
and rcgulateo by statute: sea High Peak Mining Customs and Mineral 
Courts Act, 1851 (14 & 16 Viet c. 94): Derbyshire Mining Customs aud 
kfineral Courts Act. 1852 (15 8c 18 Viet. e. oixiu.): title MiNt:s, Minbkau. 
AND QuARRiRs, Vol. XX., pp. 839 The costoina of the Forest of 

Dean are also regulated by statute; see s6td, pp. 645 et seq. 

(t) Eadaile y. suphenaon (1H22). 1 Sam. & St. 122, 124. 

(m) Sugden, Voodon and Pur^asers, 14th ed., p. 6 : Fox v. Afaekrsfk. 
Pin V. ifoc4‘rrtA (1788), 2 Bro. C« 0. 400. per Ixird Thublow. L.C., at 
p. 410; Tvmsr v. Ilarvay (1821), Jac. 169,178; WaUara v. Morcan (1881), 
8 De 0. F. 8c J, 718: Cooks v. HoswoU (1886), U App. Cos. 232, par 
Lord SsLboaKv. at p. Sni5: ** Inasmuch as a purchaser is {generally speak* 
Ing) under no anteCMent obligation to comnunicate to his vendor facts 
which may infioence his own conduct or judraeot when bargaining for bis 
owu ioterost, uo doeeit eao be implied from his mere silence as to such facte, 
unless he undertakes or professes to eommunicate thorn. This, however, 
he may be held to do, if he makee some other eommuniostioo which, 
without the addition of those facts, would be ooeessaiily, or naturally and 
probahly, mialeading. If it is a just concluaioD that be did this inten¬ 
tionally, and with a view to mislead in any matertaf point, that ii fraud : 
and it is a suQdoot ground for settuig aaiae a cootraot, if the vendor was 
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Cbe purchaser by any act or word induces the vendor to believe in the swr. 8. 
existence of a non-existent fact (n), or if he attempts to hurry DiMbsore 
the vendor into a contract witlioat aviug him an opportunity to of Material 
ascertain the value of the property {^, a court of equity may refuse Facta, 
to order speciflo performance of the eonlract at the suit of the 
purchaser; and the same consequence follows where a purchaser 
makes false statements of fact which di8c<;urage other possible 
purchasers from competing with him for the property (p). 

SeoT. ^.•^Inter}fr<lation oj Pitriicular Exprt%tiont, 

518. A co]itract for sale of land is subject to the same rules for loterpretft- 
the interpretation of the terms used in it as other instruments (q). 

iu fact so misled/' A purchaser of mines who ^ trospussiug Lai abstracted 
Acme of thspropertj must disclose this fact (i'AiStM v. f/om/rav. Fo^kif^ 

▼. FhilfipB 0 Cb. App. 770» per 1/ord Hatiikhlet. L.C., at 

p. 779}: and seo titlea MisanpAKUMTATiON and Kbaud, VoI. XX., p. SS5, 
note (’0 » Mimbi, Minkuaxa, and Quabiues, Vol. XX.. \ t . S47. 

(%) 8co tbe cases cited Id iioto(M),p. 300, ante. ** ABiD^e«ord,or(I may 
odd) a nod or a wink, or a shake of tiU bead, or a imUe from iho purchaser, 
intended to ioduco tho vendor to believe the existence of a oon-oxisting 
fact, wbicb might iuflueneo the price of tbc subject to be sold, would be 
sufficient ground tor a court of equily to refuse a decree for a specific 
performance of tbo agreemeot" (H'oiW# v, Jier^un (IHOI), 3 De U. K. 

Sc J. 718, pn Lord Cahfbsll, L.C., at p. 724); see aJio Vartee v. 

Londen and Proriticiof Marine Ineurawe Co. (1878), 8 Cb. D. 4C9 ; Davit 
V. OArly (1898), 14 T. L. H. 280 ; compare title HiSAKraxsBKTATiON and 
Kraud, Voi. XX.,pp. 881 eitt4f.: and, as to speeifu pciformance generally, 
eve title brNCii^jC Kbupormascb. 

(c) dee Waltere v. if organ, supra, per Txird Canpbelu L.C., at p. 724 j 
compare Vernon v. Keye (1810), ii Kast, 832, 638, aftirmed (iMS), 4 
Taunt. 488, Ex. Ch. (where a purchaser represented that be w.^s buying on 
behalf of bimself and otbers who would not cousent to his ogering more 
than a certaiu Oguru). 

(p) Sugden. Voudon and Purchasers, 14th ed., p. 5; see title Auction 
AND Auctioneers, Vol. 1., p. 512; Howard v, EopXyM U742)t 2 Atk. 371; 
and compare Fuller v. A6ra^ms (1821), 3 Itrou. & Bing. 116. Aatoan 
action lor slander of title iu sueb cases, see title Tobt. 

(g) See title Deeds and Otuer Instbuuents, Vol. X., pp. 433 si irg.; 
compnro titles Buildinq Contbacts. Enocxbers, and Arciiitbcts, 

Vol. III., pp. 174 si teq.; INCOME Tax, Vol. XVX., p. 621 (rai'k rent); 

Landloiu) and Tenant, Vol. XVlil., pp. 411 rf teq . ,* Mines, Uinxbals, 

AND QUARKIBS. Vot. XX., pp. 801 Sl S€g. ,* ReaU PBOPFJtTT AND CHATTELS 
Real. VoL XXIV., pp. 188 el ttq.; Time; Weights and MBAdUEKS; 
note (l),p. 423, posf. 

The following are further illustrations of the meaning of cxpriesions:—the 
exprcH^luns derivative loose*' and *'underlease " appear to bo iu practice 
synonymous; Lliongh strictly, perhaps, an nnderlcaee comprises the whole 
property included m the otvinal lease, while a derivative lease iucludea 
only pi:^ of the property (lirumfit v. Morion (1857), 3 Jur. (n. s.) 1196, 
psr ^UAST, V.-C., at p. 1201): the expression ''ground rent’* la used 
gcitoridly to mean a rent Itsa than a rack rent (^IsiMtri v. ^Sislon (1615), 

I Mot. 28, per Lord Eldon, L.C., at p, 34); stricUy, it means the sum paid 
by the owuer or builder of houses for the use of laod to build on {BarUeU 
T. Salmon {1855), 8 De G. M. & G. 33, per lA>rd Cranwobtu, L.C., at p. 41): 
where what is doocrlbed as a ground rent is in fact a payment of another 
kind, not recovorolde in the same way as a ground rent, the purchaser is 
eutiUed to rescind Gie coutraot (£rdiis v. i^Atas {I868h I H. X: C. 302): a 
''clear yearly rent*’ means a rent dear of all deductions usually paid by 
a twa&t, but subject to such aa are home by tbo landlord, s.g., land tax 
and pfoporW tax (Tyrecansfi {Lord) v. AneaeUr (Daifcs) (1754), Amb. 

287, 240, n.h as to snob deduetiona, see UUo Landlobd and Tenant, 
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Part II—Sales by and to Persons having 
Limited or Special Capacity. 

Sect. 1.— AUen$, 

519. An alioti can acquire niid diepose of real property in the 
United Kingdom in the eame manner in all respects as a natural* 
born British subject (r). 

Sect. 2.— Bankrtipti, 

530- An adjudication in bankraptcy operates to vest in the 
trustee in bankruptcy the property Iwlonging to or vested in the 
bankrupt at the conuneuceiuent of the bankruptcy, or aciiuired by or 
devolving upon him before his discharge The power to sell the 
proMrty is exercisj\ble by the trustee in bankruptcy and not by the 
bankrupt (0; but this does not apply to property, other than real 
estate, acquire<l by the bankrupt during iho bankruptey which has 
not been claimed by the trustee; anduiUilthotrnstoointervoncs, the 
bankrupt can sell such property to a purchaser (k), who takes baud 
fide and for value, whether tlie purchaser has or has not knowledge 
of the bankntptcy («»)• 

Sect. 3.—Conrwfji. 

631. A convict within, the morning of the Forfeiture Act, lH70(r), 
ie incapable of enteriDg into any contract or of alienating any 
property so long as be is subject to the operation of the Act(fr); 

Vol. XVII r, pp. 474 €t At to ** cnorcorh st,*' tee title LaN i>Lout> and 
Tn:<ANT. VoJ.XVIll., p. 41J, 00(0(0) : TovuMkend {Mnrtjuin) v. Stangrcom 
(1801), 6 Vcs. 328. 341 ; Hitl ▼. /fadLley (1811). 17 Vot. 304. 400; Il'iwA 
V. Winch($ler (1812), 1 »t. ic B. 378; Simp^ 9 n v. (1800), 8 0. B. 

(K. 8.) 433 ; D4ndy v. Simpton (1861), 7 Jur. (». 9.) 1088, Ex. Cli.; Dodd 
▼. BicrcAWMI862). 1 H. A:C. 113. 

(r) Katuralisation Act. 1870 (33 it 04 Viet. c. 14). t. But no right is 
oouferrs^l on tlieut to bold real property cituatc out of the United Kingdom; 
Roe iM., I. 2 (1). For the staio 01 the law prior to 1870, see titlo Aliens, 
Vol. I., pp. 306, 307 . As to the effect of letlora oi donixatioQ, see 

pp. 312, 313, and, 48 to tbo effect of an outbreak of war pcndiogcomplotiou 
01 contract, see ibid., p. 311; and seo p. 388, post. 

(s) Baakniptcy Act. 1883 (46 Sc 47 Viet. c. 62). u. 20 (1), 44, 64 : but 
not property held by the bankrupt as trustee (i6td., s. 44 (1)), As to tbo 
relation baca of the trustee*# title, see title RANCRurrCT and iNSOLVKNcr. 
Vol. II., pp, 181 St ,* OB to protected transactions, ibid., pp. 288 ei $eq.: 
and as to the trustee's right of disclaimer, t6ul.,pp. 191 el seq. As to the 
effect of the bankruptcy of tbc vendor or purchaser pending completion, 
see pp. 381 «l sc?., post 

(I) See title Bankruptct and iNSOLVENcr, Vol. II., p. 183. For sales 
by the trustee in bankruptcy, see ihid., pp. 110—121; and, for 99lv>a by 
trustees under a compoaitina or sebome 01 arrao^cuicut, sco p. 84 : 

Bankruptcy Act. 1800 (63 6t 54 Viet. e. 71), s. 3 (16). 

(%) See CoAen v. JKOcrAsU (1800). 25 Q. B. D. 262, C. A.; title Bank- 
BtrrcT AND Insolvsiict, Vo). If., pp. 164, 105. 

(V) 33 Si 34 Viet. 0 . 23; Me titles Ciuntnal Law and PnoesDunE, 
Vol. JX., p. 429; Vri50Ma, Vol. XXHI.. p. 280. 

(«) Forfeiture Act, 1870 (33 8c 84 Viet c. 23), s. 8 ; soe title CmictNAT. 
LiAW and FsocBUUua. Vol. IX., p. 420. As to his ceasing to be subject 
to the slatutory disability, sec Forfeiture Act, 1870 (33 Sc .14 Viet 0 . 23h 
s. 7 ; title CutfiKAL Law and PnocsDUits, Vol. IX., p. 429, note (u). 



Fart II.—Psrsons eating Xjhitzd or Sfscial Capacity. 


809 


but he is under no disRbility in respect ot property acquired by hloi 
while lawfully at large under any licence (a). 

622. The Crown has power to appoint an administrator in whom 
the real and personal property of the convict vests for all the estate 
and interest of the convict therein, and such administrator has 
full powers of dealing therewith, whether by way of sale or 
otherwise (b). Where property is held by the convict as trustee or 
mortgagee, only such benehctHl interest as he may have therein 
vests in the aamiuistmtor (c). 

Sect. 4.— Corporati<m$, 

623. Corporations (d), whether sole or aggregate, cannot hold 
land otherwise than under the authority of a statute or of a licence 
from the Crown (e). But many incorporated bodies, including com« 
panics registered under the Companies (Consolidation) Act, 190ti (.<), 
have been empowered by various 6tatobes(y) to acquire and hold 
land without liceuce in mortmain and to deal with it, subject, 
however, to cortain consents and restrictions. Thus 

County couQcilK may aetjuire and hold land for the purpose of 
any of their powers and duties </r), and for tho purpose of providing 
allotments and small holdings (i); 

Urban district councils may purchase or sell land for the purposes 
ot tho Public Health Act, 1875(1); 

{a) ForfiHure Act, 1S70 (33 & 34 Viet. o. 23), ■. 30. 

<6) Sco ritlcg CniMJNAL Law asd Pbooxouss, Vch IX.. pp. 429, 430; 
Fhisvk.S Vol. XXIU., pp. 201, 262; see also Curt v. Ancmcrs, [1903] 
2 C'h. 271), 283, G. A. Tho admiuislratorliss no power under this proTiuon 
to bar the eatuie tail of a convict, but tbe conrict may himself execute a 
diseotaiUng aBsurnneo, this not being an alienation *' within tbe 
Forlehurc Act, t87u (33 & 34 Vicb. e. 23), s. 8 (A# O'asAcll end Walttn* 
Conlruct, riOOej 1 Ch. 440; flOOSJ 2 Oh. 1, 0. A.]; sec l^tlo PlUSOXS, 
Vol. XXill., p. 262, note pi). An su/erim cututor appears not to have 
power to sell land belonging to the convict; see Forfeiture Act, 1870 
(33 & 34 Virt. e. 23), ss. 21, 24; see, generally, titles CBiuirfAL Law ahi> 
IhiOCKOUiiX, Vol. IX., p. 43<>; Piusos's, V(^. XXIH., pp. 262, 263. 

(c) Trustee Act, 1893 (50 Ac 57 Viet. c. C3), s. 48; see title I'busts aup 
T ausTRks*. 

(d) For the distinction between statutory and non.siatutory corpora- 

tioos, see litle CouPOiUTioxs, Vol. Vlll., pp. 856 et ieq. As to ihe 
formalities of contracts with corporations, scoi)ad.. pp. 379 ; sud, 

as to tlio application of the doctrine of part performance to tht. contracu 
of co^oratious, ace tStd., pp. 385, 386; p. 296. ante. Aa to foreign cor¬ 
porations, ^ee Kncyclopndia of Forms and l^rcocdcnts, Vol. XU., p. 34. 
As to sales of Crown Lands, see title Constitltiokai.Law, Vol.yit.,p. 137. 
Aa to purchase and sale of land by railway and tramway companies, see 
tUloB Kailwatb anp Cabals, Vol. XXUl., pp. 624 cf 647 ef seq., 
770; Tbauways am> Lianr B.ulwats. 

(e) Mortmain and Charitable Uses Act, 1888 (61A 52 Viet. c. 42), es. 1, 2; 
see title CoBFOUATfONS, Vol. Vlll., pp. 367 <t teq. 

(/) 8 Edw. 7, 0 . 09 1 see title Comi'anxrs. Vol. V., pp. 334, 336. 

(o) See title CuARiTrAS, Vol. IV., pp. 137, 138. 

(X) lioc^ GovemmeDt Act, 1888 (51 & 62 Viet. c. 41), sa. 66, 70; see 
also Military Lauds Act, 1892 (55 Ai 66 Viet. o. 43), a. 1 (3); title Rotai. 
FoRCXS, p. 100, onU; and they may sell land with the consent of tbe 
l^ocal Govomment Board (Local Ooverumeot Act, 1868 (51 & 62 Viet, 
c. 41), i. 66 (3)); see title Local Ootkrnmbnt, Vol. XIX., p 364. 

{i) Bmoll Holdings and Altotmcnts Act. 11)08 (6 Edw. 7, o. 36), a. 7 (1) i 
see titles Allotukvis, Vol. 1., pp. 341, 344, 348, 850; ^mall IIoldinQA 
AND Shall Dwblukos. 

(A;) 38 Ac 39 Viot. o. 66, f. 176; see title Cohfulsoat Puechasa of 
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Boral dutriet couocila may purchaae or sell Uod (or the purpose 
of their powers aod duties as rorsl sanitary authorities and li^hway 
board6(0 * 

Uotropolitan borough councils may purchase and hold land (or 
the purposes o( the Metropolis Management Act, ]85IS(m), and the 
ZA)ndoD Goremment Act, 1690 (u), but cannot sell without the 
sanction of the Local Qovemmeut ^ard(o); 

Municipal corporations may hold land not exceeding five ocros for 
the purpose of municipal buildings, and, with the approval of the 
Local Oovemment Board, for other purposes (a); 

Parish councils may purchase and bold land for the purpose of 

C ublic offices, or for allotmeots, recreation grounds or public walks (1*); 

ut the consent of the Local Ooverumeut Board is required in the 
case of sales by them (c); 

liocal education authorities (formerly school boards) have power 
to acauire and bold land for the purpose of providing sumcient 
school accommodation in their districts ((f), but they cannot sell 
without the consent of the Educalion De{)artmoiU(c); 

Guardians of tho poor may, subject to the sanctiou of the Local 
Government Board, purchase land for any purpose relating to the 
relief of tho poor, and may sell the same, subject to the same 
sanction (/); 

EocIesiaHtical corporations can in general only sell their lands 
under statutory provisions (g). 

624- Unincorporated 1)odies of arsons cannot, as such, acquire 
land, but only os individnala in their private capacity; thus, the 


ako COtfpRifSATJON, Vol. VI., D. 163 ; Mid compare pp. 166, 
171: and m to the piiroliose of lend for partioiiler purpoeee, see title 
PUBUC UBALtn AND J/OCAt ADVIKlSTftATIUN, Vol. XaIII., pp. 4U0. 401, 
638. 546. 548, SS6. 688; and m to sole, see ilnd., ii. 403. 

(i) Publio Health Act. 1876 (38 U 30 Viet. c. 55), m. 144^148, 175: 
lioosl Governmeut Act. 1804 (56 it 57 Viet. e. 73). M. 24 (7), 25 (1); title 
Local Govcrkmnkt, Vol. XIX., p. 320 1 and see note (i), u. 300. nnie, 

(m) 18 A 10 Viet. c. 120, s. 42. 

(n) 63 A 63 Viet. e. 14, s. 34; see title MNnioPOtis, Vol. XX,, p. 456; 
sad ecc, gonemUj, t5id., pp. 402 d 430 ei tcy., 455 ei gttf, 

(o) London Government Act, 1804 (62 A 63 Viot. c. 14), s. 6 (6); sec 
title Mltbopolts, Vol XX., p. 450. 

(«) Monicipol CurporatioDs Act, 1882 (45 A 46 Viet. o. 50), w. 105.* 107. 
But they cannot sell without the eenctioa of the Government Board 

e. 108); Aod see Davit v. Lncester C'orpomtton, [1804] 2 Ch. 208, 
C. A.; title Local Govnbnwsnt, Vol XJX., p. 318. 

(5) Local QoTcrnmeot Act, 1894 (56 A 57 Viet. c. 73), ss. 3 (0), 8 (1); 
end as to parish meetings in small pariabee, see i6id.. s. 19 (6); see titles 
Au.aTMBNTs, Vol. I., pp. 335 €t #w. ,* Local Govbhnmsnt. Vol. XIX., 
pp. 247, 260 si SS^., 259; OpKN BpACKS AND BSCRRATIOH GbOUNDS, 
Vol. XXI., pp. 584, 592, 593. 

(e) CiorenuDent Act, 1894 (56 A 57 Viet. e. 73), a. 8(2); see titles 
Tx>Cal GovnRNirairT, Vol. XIX., pp. 248, 250 ei isg.; OrsN Spacns ako 
Ksckbation Gbounds, Vol XXI., p. 591. 

(d) Elementaiy EdneatioQ Act. 1870 (33 A 34 Viot. o. 75). as. 19--21; 
and see Education Act, 1902 (2 Edw. 7, e. 42). 

(s) Elementary Education Act. 1870 (33 A 34 Viot. e. 75), s. 22 : soe title 
Education, Vol. XIl., pn. 21, 26. 

if) Union and Parish Act, 1835 (5 A 6 Will. 4. c. 69), ss. 1, 3, 6; 

see title Poos Law, Vol. XXII., pp. 557,558. 

if) See title EcCLBStmiCAL Law, Vol. XL, pp. 760, 704. As to sals of 
glooe land, see title EccLBSUSTic.tL Law, Vol XI., pp. 764, 765; as to 
Uw powsrs cl the EecMastical CeatnissioneTs, see dU., pp. 797 ri ssg. r 



I 


PAUT n.—PRESOWa HAVCTQ LllClTBt) OE SpBCUL CAPACITY. 511 

inbHbttAnts of a place* or the parishioners or charchwardens of a Bwot, l 
parish, or the eommonera of a waste cannot to namiiu purchase Corpora* 
land (^<). Uons. 

Bbct. (>•—Fidaciarif Vendort, Tjimited Ownen, ond Mortgagu$, 


625. Sales of land by persons acting in a fiduciary capacity* such KieueiRrj 
as trustees onder private trusts (t), trustees of charity lands O'), and 

the personal representatives ol a deoeased p6rHou(^')* sales by limited 
owners under the Settled Land Acts (f), and sales by mortgagees 
under express or statutory powers (m), are dealt with elsewhere (n). 

Sbct. 6.— InfanU. 

626. An infant cannot bind himself by a contract (or the sale or Contr«et 
purchase of lan<l(o): nor can the infant on coming of age ratify oi intuit 
the contract (p). Tho contract Is void if it is clearly prejudioial to 

ood see titles UuaiAL and CaaMAtiON, Voh IIImPP. <13C ri $eq ,; Litbkabt 
AKD liicixsTirtc iNstiTUrniNS. Vol XIX.. pp. 107 et^q. 

(A) <*o. Lilt. 3 a. But by the custom of Loudon sod some other placvs 
the poreon ond ohurohwardens together ooustitute a oorpoxation with 
power to take and bold land; see Oa»t OdlO), Cxo. Jae. 632; 

compare Fell t. Vharilft Landt O^ial Trustee, [ISV8] 2 Cb. 44* 61. C. A. 

(jburcbwardens may bold land jointly with the oversoore of a parish for 
tie purposes of poor relief; see Poor Relief Act. ISIS (69 Geo. 3. o. 18). 
s. if: lx>cal Oovornment Aot, 1894 (66 Ss 67 Viet. e. 73), s. 6; see title 
LocAf. (lOvsaNwcNT, Vol. XIX., pp. 260 et see.; see aUo title Poor Law, 

Vol. XXIL. p. 667. 

(i) Ah to tbe persons by whom trnste for or poworaof saleareto beezeouted 
or exerciHud and tbe mode of selling, eee tides Powers, Vol. XXlil.. 
pp. 72 et seq.; Skttlkuents, pp. d26 ei $eq., 663. pott; Trusts and 
Tkustbss. As to tbo uho of doprociatery oonditions, soe ibid.; Part, 

Vendors and Parcliosors, 7th ed., p. 106. As to a purchaser being required 
by conditions to toko the risk of a broaoh of truet, see HicMle v. Corbett 
(180,1). 3 De Cr. J. & Sm. 18. C. A. For the powers and duties of trustees 
puroliasirig laud lor tbe purpoeee of tbe trust, and as to tbe diaability of 
a trustee to purobaeo the trust promrty himself, see title Trusts and 
Trustees ; as to purchases by solicitors, see title Solicitors : and, 
goDfrully, see iitio liWunuLZNT and Voidable Covvstancbs. Vol. XV.. 
pp. I OH rt 1‘fq. 

(j) See title OtiAJuncs, Vol. IV., pp. 216 et eeq. Ae to wbat oharities 
are eieropt from tho jurisdiction of the Charity <>)minisaso&crs* see ibid., 
pp. 304 ei teg.; and. as to assurances of land to eharities generally, soe ibid., 
pp. 124 el tea., 138 ef teg. 

(A) For the implied or statutory powers of personal TepreeentatiTes to 
sell land, see title Executors ani> Aduinut&ators, Vol. XIV., pp. 236 
ef eeq. (in tbo ease of death before Uia lit Jauna^, 1898) ; and Ibid., 
pp. 238 (in the case of death on or after that date). Tratees and personal 
representatives have also a statutory power of aale for the purpose of raising 
(he estate duty, whether the property is or is not vested in them; see 
title Estate and Other Dratu Duties. Vol. XIIL, p. 223. As to the 
power of person a1 renreseutatives to complete a oontraot, in the event of 
the death of a vendor or purchaser peudu^ oompletioQ, see pp. 878 ei teq,, 
poet : title EXBCUTOE8 AKD AdnIKISTRATORS. Tol. XIV.» p. 239. As tO 
the mode of sale, see Ibid., pp. 299. 300. 

(1) See Settled Land Aot, 1882 (46 6& 46 Viet. e. 38), ss. 2, 68; title 
SRTtLBUBirts. pp> 652, 663, poet. Am to tbe Settled Lsmd Acts, see title 
Sbttlsnbnts. p. 624, note (s), potu 

fm) See title Mortoaor. Vol. XXI., pp. 246 si teg. 

(a) SeealsotjtloMiNBS,MiNBiuL8,AKD(4UARmBs. vol.XX..pp.623sfxrq. 

(o) See title iNrAxn and Cbtcdren. Vol. XVtI., pp. 63, note (s). 76, 

78,79. As to ffovelkind land, we ibid., pp. 80, 81: and. as to frauduleot 
misrepresaotatTon by tbe infant as to bis age, see pp. 68, 67. 

(p) Iolanta Relief Act, 1874 (87 6i 88 Viet. c. 62], s. I; hut praotioally 
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SioT. (. hia iatereste, and otberwiae is voidable by hiuisolf ou bis coming of 
Tpfanta. age, or by his representatives if he dies cindor age (q), U the 
contract is voidable only it is valid until repudiated, and it remains 
valid nulesB the infant repodiatee it witbiu a reasonable time after 
obtaining his majority, or bis representativos so repudiate it on bis 
death and whilst it is still voidable (r). 

spedal In particular cases, land belonging to an infant can be dealt 

liowert, by him, or by persons acting on bis bebalf, under statutory 

powers, which are dealt with elsewhere (t). 

Skct. 7.— I/unatics and Persons 0 / Umountl Mind. 

Contract of 637. A contract for the sale or purchaao of land entered into by 
inofttio. a Innatio not so found is voidable if the other party knew of the 
insanity, and in each a case the transaction can be set uaido by the 
lunatic bimself if he recovers, or by hia representalives. If the 
otlier party had no notice of tho insanity and acted in good faith, 
tlie contract is valid, and if it is fair and the parties csuitiot be put 
in itatu guo ante, it will be enforce<l against the lunatic (/). Bat in 
the case of a lunatic so found by in<|uimtion. every contract entered 
into by him, even during a Inrid interval, is absolutely void, his 
committee alone having power to contract on his Mxriit so long ns 
the inquisition has not l)oon supersetled (a). 

sututory 528. Statutory powers of sale have bt^n confovrod on tho 
coTUinittoes and qfu/sucommittcoa (b) of lunatics and persons of 
unsound mind (c). 

Srct. H.^Marrird Witmen^ 

Ci\(HicUy 529. Women married 011 or after tho Ist .Tmiuary, and 
ofmarricil women married before that date with respBC'i to pitqiorty the title 

to which has accrued on or after that dale, have the mn\o cax)acity 

ratiacstion wems to forbid subacqucDt lepu diet ion; couipare Punran v. 
Dvjon (1890), 44 Cb. D. 211, 213; and s<o title IsrAiiTS amo Ciiiu’REK, 
Vol XVII., p. 66. 

(y) Sec note (o), p. 311, aaU. 

(r) See title Infakts akd Cuildrex, Vol. XV] 1., pp. 64. note (1), 66. 
If tbs contract is Toidable, it remome so notwitliAtanding tba«^ it lias been 
executed by cooTeyaaoe of the property to tbu infant (itid., pp. 76, 78, 
79). 

(•) See titles Infakts aki> Cuiluren, Vol. XV]I.,pp. 61 94, 06; 

UfiXh Pbopebty aw CnATTEia Krai.. Vol. XXIV.. p. 132; Settleuents. 
pp. 660 €t fee., 684 et weq.. po$f. As to Uic oxcrciao of powers by an 
infant, see title Ir farts ami» Ciiildrev, Vol. XV11.. p. 64. 

(0 MotUm V. 6'/mrevx (1846), 2 Ezch. 467, 601; affimod (1840), 
4 Exch. 17, Ex. Cb.; KlUei f. Iitc4 (1667), 7 De G. M. & G. 476, 488; 
Imperial Loon Co. v. Kfone. [lHd2J 1 Q. B. 509, 601, C. A.; llaldwjfn t. 
SmUK, [IDOO] I Cb. 668, .*^00. As io toe contracts of iDoaiica geD<*rally. 
see title hvsATics avp I^ersoms op Ursocni> Mind, Vol. XIX., pp. 396 

$eq., aiul, as to when the contract is coforceabl^ see ibid.^ pp. 397 
ei SCO. As to lonacy suiierrening before completion, see tfiid., pp. 447,448: 
pp. 387. 3S8. poFf. 

( 0 ) Be WaUeer (o iAmofic re found), [1906] 1 Cb. 160, C. A.; see title 
Lunatics and Pebsoms of Gnsound Mind, Vol. XIX., j>. 390, note (a). 

(6) 8ee titlo Lovatics and Persons op Uksound aIivd, Vol. XIX.* 
p. 416, Dote (p), 

(e) Set }6fd., pp. 443—446. 466. As to the ezoroue of beneficial or 
fiduciary powers vested in tbe lonatie, or tbe giviug of consents to snob 
exercise, see ibwf., pp. 446. 449. 456 ; as to luDaiio moitgagees. see ibid., 
p. 454; and, as to lunatic trustees, see titlo 1 'bvsts and Trustees. 
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to sell and convey land aa if they were tminarried, unless they hold stct. s. 
it subject to a restraint upon anticipation (d). The capacity of a Married 

woman married before the 1st January, 1888, whose title accrued Women, 

before that date, to sell and convey land which is either her separate 
property in e<|uity or her non*separate pro|;erty, and her capacity 
to cuter into contracts of purcliase, are dealt with elsewhere (e). 

Skct. 0*—Per9f»i» Kxcrriiing CoinptdAory Statutory Powert, 

530. The exercise of compulsory powers for the purchase of CompulMr; 
land is regulated by the Lands Clauses Consolidation Act, 1845 (/). l*urcba«e. 
These powers are exercisable wlien the sjtccial Act authorising a 

public undertaking incorporates the compulsory clauses of that 
statute ( 9 ), and they are then exercisable with respect to the lands 
specified or referred to in the special Act (A). To put the com* 
pulsory powers in operation the promoters give notice to treat for 
the land required to be taken (i). This does not in itself take the 
place of a contract, but, when the price or compensation has been 
Ascertainod (which may bo done either ])efore or after entry on the 
land (k )), tbo actual remtion of vondor and purchaser iK*eBtahH 8 hed 
between the parties as though there uern a formal ngi'ceinoiit. with 
all the rights and obligatious ordinarily incident thereto, except so 
far as thoy may be excluded by the special Act(f> 

Skct. 10.—Persons SvUiny vtuUr Order of Court. 

531. The court has jurisdiction to make an order for the sale of JarifeSicUoo 
any land whenever, in any causo or matter relating thereto, a sale ^ 
apiHwrs necessary or expedient (<i). 

(4) Married AVomcii's Property Avt, 1883 (45 46 Viet. c. 75), Sft. 1, 3, 5, 

10; Married Women's Property Act, 1007 (7 Kdw. 7, c. IS), b. 1; and 
see title Husbakd aku Wjfe, VoI. XVI.. pp. 348 el erg.. 38o, note (/). Ae 
to the inip4»BitioQ and effect of a reetraint upon anticipation and the 
circutue tail CCS in which the coart will dlapeaso with it, see tbid., pp. *363 
ei eeg., 372 et eeg. 

(c) As to eeparate property in equity, see title Husbabu anu Wife, 

V 0 I. XVI., pp. 341 cteeg.. 377 cl eeg. .* as to non-separato property, sec ibid., 
pp. 322 cl seq ., 376; title Hbal PaoranTT ard Chattels Beal, \ ol. XXIV., 
pp. 29S cl $cg. As to the Mwer of a maxTied woman iu certain caw to 
dispose of property acquired by her oa or after the 0th August, 1870. and 
before tho let Jauuury, 1883, see title Husband and Wife. Vol. XVI., 
pp. 351, 353; and. os to her capacity to eutcr into ooutracts of purchase, 
see tbid.. pp. 411 cf geq . 

(/) 8 & 0 Viet. c. 18. 

(g) Ibid., sfl. 16—68; see title Compulsobt Pubcii.\se of Land and 
G ouPKNSATiOK, Vol. VI., pp. 13, 14, 62 ct teg. Kor the meaning of 
" special Act," ve. tbtd., p. 13. 

(A) ibid., p. 21. 

(i) As to the notice to treat, see pp. 64 et tcq. ; for the meaning of 
promoters, see ibid., p. 14. 

(1;) For the methods of assessment under the Lands Clauses Acts, see 
title CoRPUJAORY PunenASE op Lan'd and Oo)ipen’s.\tiok, Vol. VI., 
pp. 69 9t itg. (before entry), 104 ct scg. (after entry); and in special esses, 
ibid., pp. 153 cl teq. 

(1) See Adam$ v. London and TiktekwaU Jtatl. Co. (1860), 2 Mae. & G. 

118 : Hardwg ▼. MetropolUoH Rail. Co. (167S), 7 Cb. App. 164 ; and title 
CoiiruLSOBY PunaiASB op Land and Cohpbksation, vol. VI.» pp. 1U6 

it «sg. 

(a) R. 8. C., Ord. 61, r. I. This rule is founded upon the Chanoery 
Procednre Act, 1862 (15 & 16 Viot. o. 86), a. 66 (now repealed), omittuag 
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682. The effect of the order is to bind the ieg^ and equitable 
intereeta in the laud sold of all pereone who are either partieB to or 
ootmd hy the proceedings in which the order is made, and on a 
coDTeyaoce of the legal estate to the purchaser^ the concarrence of 
perfiOQs who have equitable in teres to only is not neceseary (f^). 
Foriuerly, if tlie court exceeded its jurisdiction or if the sale was 
not carri^ out according to the order, though the order itself wub 
vnlidly made, the purchaser obtain^ no protection from the 
order (c). But now the order canuot be invalidated as against a 
puvohaaer on the ground of want of jurisdiction, or of want of any 

the words '‘for the purposes of soeh suit*': but though the oioission 

E lves the court a larger power than it had undor that provision, the rule 
as not extended the junsdiclioo of the court so as to coable it to make 
on order for the sale of land in cases where none could have been made 
previously (if# £c6i«MOfi, Ptekavd v. WkMtr (ISS5). 31 Ch. D. 247, 240). 
jbe oHtfina) jurisdiction of the Court of Chancery seems to have 
extended only to (1) sales In satisfaction of eroditom' eJaims enforceable 
in equity against the land ; (2) sales in execution of valid trusts for sale; 
(S) s^es fur the purpose of enforcing equitable liens ; and (4) sales of 
partnership lands on diaeolntion; see XecAmere v. (1821), 2 Joe. 6e 

>V. 287 ; Coluerf T. Godfrey (1848), 6 Beav. 07; Mufikreih v. SympMM 
0808), 16 Ves. 320; PaodUrirfonAaugit v. Ffnwkk (1810), 17 Vos. 208. 
^is original juiisdiction and the statutory jurisdiction cooforred by the 
Chancery Procedure Act, 1862 (16 8c 18 Viet. o. 88), passed, uudor the 
Judicature Act, 1873 (38 Sc 37 Viet. e. 60), s. 18, to the High Court of 
Justice, and is mainly exercisable in the Cbuncery Uivislou (ibid.,#. 84 (3)). 
It bat beeu further exteuded by the Partition AcU, 1808 (31 Sl 32 Viet. 
0 . 40) and 1878 (30 St 40 Viet. e. 17); the Judgmeuu Act, 1884 {27 St 28 
Viot. 0 . 112); tbs Settled £statas Aet, 1877 (40 6e 41 Viet. c. IH); and 
the Conveyancing and Law of Property Act, 1881 (44 A 46 Viet. c. 41), 
s. 26, now supulemcnted by B. S. C., Ord. 61, r. la, euabliiig the court 
to moke an order for sale in a debenture •holder's aoUeu; see Re CriegU^ 
slorw Coal Vo., Skvart v. CrimUsUme Coiil Co., [1908] 1 Ch. 623. Seo and 
compare titles CoavANixa, Vol. V., pp. 384 fi Courts, Vol. IX., 
pp. 50, 80; JoouMFXTS A«i> Onux&ri, Vol. XVI11.. p. 220; Lun, Vol 
XlX., p 27 ; MoHTuaCK, Vol. XXf., pp X66, 150, 2U1. 202 ; PARTITION, 
Vol. Xkf., pp. 842 ti setj., 861 .* PAMTNXii8Uu\ Vo). XXIL, pp. 88, 

69, L02, 103 ; PftACTlCS AND pROCSbtKX, Vol. XXlll., p. 190 ; SXTTLU. 
uxNTfl, pp. 840 st seg., 679. voti ; Trusts akd Tnuauxa. For the 
appropnate forms, seo Daniel!^ Cbonoery Forms, 3th s<l., pp. 633 si teg. 
Wncft an order for sale has been tnade, a sale otherwise than under the 
order will not be permitted {Annoeiey r. A$kvr$t (1734), 3 P. Wnis. 282). 

(b) BoontU V. Moxon (1875), L. B. 20 Eq. 182; Utteey t. DatwU 
(1843), 4 Dr. St War. 58; Cels v. iSeveli (1849), 17 Sim. 40; VoUrell 
V. CoUrtU (1686), L. B. 2 Eq. 330; Be whitkum, Wfiilknm v. DifViee 
(1901), 84 L. T. r>85. On the other band, it docs not affect either the 
legal or equitable interesU in the land of those persons who are neither 

f iartios to nor bound by tbs proccediugs in which the order is made 
Craddock v. Pwsr (1844), 14 Sim. 310; Grey Coal Roepital (Goveruort) 
V. WeetmiMter Zmproeefast^i Comntueionert (1837). 1 De G. & J. 631, C. A.; 
Freeland v. Peareon (1869), L. B. 7 Eq. 248). Where the legal estate in 
land sold under the order of the court is vested in a person under 
disability, or for any other reason cannot be auursd to the purohaaer by 
an ordinary convsyanos, tho court effects the assurance by means of a 
vesting order or the appolnliuent of a nominee to convoy; sceTrutos Act, 
1893 (60 St 67 Viet. c. 63). u. £^-41 ; Judicature Act, 1884 (47 St 48 
Viet. c. 81), a. 14; see title Trusts and Tbu^trxs. 

(e) Leekmore r. Braeior (1831), 2 Jse. A W. 287; Blackhv v. Laws 
(1841). 2 Han, 48; Oahert v. Godfrey (1843). 8 Beav. 97; Powslf ▼. 
roweU (1874). 10 Cb. App. 130. ft was the duty of the purchaser to 
see that the direoUons of toe order had been observed [Ooklougk v. Sionm 
(1621), 8 BU. 161, 186, H. L.}. 
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concurrence, consent, notice or Rervice, whether tho porohaser has 
notice of any such want or not^i), 

633. The sale may be nia<ln either in court or out of court. 
Where the order directs that the land Khali be sold with the 
approbation of the judge(e), the sale is made in court; that is, all 
tlie steps are taken under the direction of th6 00 urt(/>. Usually 
the court directs the property to be sold by public auction (^), bat 
tho sale maybe by private treaty(&), and in the latter case a con* 
ditional contract is executed and then brought in for confirmation 
by the court (i). The order may also direct that the sale shall be 
enected out of court. This U only done when the sale is to be by 
public auction. The court fixes the reserve price and the auctioneer's 
remunemtion (il;), and the proceeds o! sale are directed to be paid into 
court or to trustoos, or otherwise dealt wsth({). But proceedings 
altogether out of court are not to be authorued nnUI the judge 
is satisfied by such evidonce as he deems sufficient that all 
persons intei'estod in tho land to be sold are before the court or are 
bound by the order for sale, and every order authorising such 
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(d) OoUTcyancing and Law of Property Act, 1S81 (44 dt 45 Vict e. 41). 

B. 70 (U—0); RaU Datt'i Contract (1882). 21 Cb. D. 41. C. A.; 

Mcniyn v. iVorlyn, [ISOS] 3 Cb. 878. 0. A. But this does not confer a 
good title on tho purehMcr as against perfect strangers to tbe proeosd* 
ijigt wbo were not in tbe contemplation ot tbe court at all wbon it made 
the order for sale (Joaer ▼. Boraeti, [1809] 1 Cb. 8H : afflimod. [1900] 1 
i'h. 370. (*. A.). Ah to mUroprosentatioa oo sales bj order of the court. 
SCO Mflhnmed iC<iVi Afea v. Unrp*rink (1008). 28 T. L. It. 180.P. C.; p. 803, 
out*, r)ur4>(it). p. 318, pOil. 

(e) For form of suoa order, see 1 Setoo. JodgrpenU end Orders, 7tb ed., 
p. 324. Whore tho action is commenced in a district registry it is in tho 
judge’s discretion whether the sale shall take place there or In lus 
chambers (jUacdoNO/d ▼. FotUft (1877), 0 Cb. D. 193, C. A.). 

if) R. S. C., Ord. 81, rr. 1 a (a). 3. For form of proceedings, see 
D&nioll, Clianoery Forms. 6tb ed., p. 683. 

{g) But the ooort has power to direct a sale before a master In ebambers 
(I'sf^rton V. Barw4 (1872), L. R. 13 &<r 349). in which case the sale 
is by open bidding or tender, or by tender followed by open bidding. 
As to tho neoeasity for an auctioneer’s licence, see titles Auenov akd 
AocTiONiiEns, Vol. 1.. p. 801; Rkvociti. VoI. XXIV., p. 8M, note (o). 

ih) i^eePtmm ▼. ItHoll (1858), 10 Hare. Appendix II.^xxit.; Oiborne v» 
Foreman (1868). 8 De G. M. St G. 122, C. A.; on appeal, tab nom. Bariow 
y. Oeberns (1888), 6 H. L. Oas. 588. 

<s) The oenditiona] oontraot is confirmed npon application by summons. 
For form of summoDS. see DsnieU, Chancery Forms, 8th m., p. 878. 
This course is nsuidly adopted where there has been a previous iuefleotnal 
attempt to sell by pnbUo auction; eotnpsre Bonofi^M v. Rodgea (1883), 33 
Kcav. OO; Berry ▼. Gibbons, Ex p*trte Lee (1872), L. R. 18 Eq. 180. But 
though the sale has been confirmed by tbe master, the court can roopM 
it belore the order has been passed and entered (Rs Thamae, Barney 
T. TkoTnae (1911), 88 Sol. Jo. 587). 

(h) See Pi4 v. White (1897), 87 L. T. 880 ; 5« GCcdmon, Coembe e. 
Vincent (1888), 58 L. T. 709; for form of order, see 1 Seton, Judgments 
and Orders. 7th cd., p. 824. For the soales of lemnneration usually 
ailowod. see Yearly Praotice of the Supreme Court. 1913. p. 732. As to 
a purchaser knowing the reeerve prioe, see ilowlev. Lttey (1848), 4 Hare, 
311. 

(1) B. S. C., Ord. 81, r. U (b). No order is neoeasary for payment of 
pumaie money Into court, but a direction for that purpose signed by tbe 
master is suflieient antbority for tbe Pay master'General to leoeive the 
money (B. S. C. Ord. 81, r. 3a). 
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proceedingB maet be prefaced by a deelaration that the judge is so 
satisfied and a statement of the evidenoe npon \?hich such declaration 
is inade(m), 

634. Usually the conduct of the sale is committed to the plaintiff 
or other {>erson having the carriage of the order (ft); but the court 
has a discrotion iu the matter, and will give the couduct of the sale 
to any other party if such a course is shown to be for the benefit of 
those interested (oV The solicitor ol the party having the conduct 
of the sale is deemed, as between the vendor and the purchaser, to 
be the ageut of all parties to the action (p). 

Leave to bid may be given to the parties to the action by the 
order of 6alo(^), or may to applied for by summons in chambers; 
but none of the parties ought to bid without such leave (r). If all 
obtain leave to bid, the conduct of the sale will be given to an 
independent solicitor (#)• 

535. The solicitor of the party having the conduct of the sale 
prepares the particulars, which are entitled in tbo cause or matter 
and state that the salo is mode with tbo approbation of tho judge 
under an order, and also the abstract of title. Heforo the property 
is put lip for sale the abstract must, unless otherwise ordored, be 
laid before one of the six ollicial conveyancing counsel to Uie court, 
or m special circumstances some other conveyancing counBol (t) 


(m) B, S. C.» Ord. 51, r. Ia; toe CvoiStfrfaiKi Jiunkin^f Co. y, 

Maryport UtnutUt iron and 8M Vo., [ISOS] I Ob. 9S. 

(fi) i)uU V. iiamiUon (1853). 10 KarA, Appendix 1.. vii. And tUisit so 
notwiilisUodjng dial, as U'lworn the particn. tbcplaiTHiff, if thvrc were 
no scUofi, would not l>o entitled to intvTiirv with itic ejd<; 

(0) Duon V. (1830). 7 Hare. 331 ; KnoU y. CotUe (No. 4) (1809). 

'27 Boat. 33; Re Ganftter, Onniyer v. (1870), 48 L. J. (cii.) 

644 j Variee v. IVn^Al (1886). 32 Cb. D. 220; BeviU v. Kamon (1858), 
7 \V. K. 6. The Court of Appeal wiU not iziteHcro with tlio exercise of the 
discroiion; see Re Lore, iiifl ▼. (1885), 29 i'll, h, 348, C. A. 

The conduct of the sale in an action (or administratioti or exec at ion of 
trusts is, uulcss othciwiAe ordered, given to ilie executor, admininlrator. or 
trustee in whom the property is vested (U. C.» Ord. 6 U. r. 10) ; as to tcbaIo 
where the purehusfrwas not nid«‘pendcnt.seeife/>oiN5eU, hx p'trteUughoe, 
Ex parte Lyon (1802), 0 V«*s. 617; and siC, generally, titles KxscuTOKs 
AKD Admimstbatoks, VoL XW; pp. 333 Heeq,; I'bosts aki> 'rnusTEsa. 

(p) Dolby y. RnUen (1830). 1 Hum. bt U. 296. 8o also is tbs conveyanciog 
counsel ol the court {He BanioUr, Broad y. Mvnton (1879), 12 tb. P. 
131, C. A.). As to the relatkiDs of solicrtorK end clionts geneiolly, see 
title SoLiciTOBS : as to the duties of conveyancing counsel to the court 
and the allocation of business lo them, see it. S. C.,Ord. 51, rr. 7—13 : as 
to their apporatinent, see title Babaistbils Vol. IJ., pp. 381, 382; and see 
the text, infra. 

( 9 ) For form of order, see 1 Setou, Jodgments and Orders. 7th ed., p, 324. 
(r) £lworM|r v. Billing (1841), 10 Sim. 98. But if a party bids without 
leave, the purchase may be allowed to staud (tlrid.). The person baviog 
the conduct of the sue will oot bo penuittM to hid (Siany v. Ranger 
(1841), 12 Sim. 1)8); and son Dart, vendors and Pnrebaaers, 7ih ed.. 
p. 1160. A person to whom leave to bid Las been given is under no 
greater obligations as to disclosure and good faith than those which are 
unposed on ordinary purcbascra; sec CoaA:t v. BoeveU (1886), 11 App. 
Caa. 232; and see pp. ^6, 307, anU. 

(i) Dean v. WiUon (1876), 10 Ch. D. 186. For the form of summons, 
see DaoieJl, I'bancery Formi*, 5lh cd.. p. 634. 

(I) Ai to tho conveyancing coonsol of the court, see note (p), eufra; 
and as to tbe power ol the court to dispense with a reference of ue tiUe to 
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approved by tiie court for hln opinion thereon, to enable proper 
directionB to be given respecting tbe sale and other matters 
connected with the sale (ft). Tho master refers the matter to the 
conveyancing counsel ** in rotation,** and this reference ]>oiQg taken 
to tho registrar's o0ico, tlie proi>er clerk writes upon it tbe name 
of the proper convejancitig counsel. The particulars and oondi* 
lions of sale having been settled by conveyancing counsel, and bis 
certificate that tbe sale may proceed having obtained, tbe 
auctioneer is appointed and the amount of Ins remuneration filed, 
and the etntement of tbe reserve price handed to him in a sealed 
envelope not to be opened till the sale(t*). 

After the sale tbe auctioneer and the solicitor of the party having 
the conduct of tho sale certify the result (a). Upon reading their 
cer Li Beale tho master makes bis certificate of the result of the sale, 
and, if no aj^plicalion be made within eight days to discharge or 
vary it, it l>cconies al)solut6(M, and tho highest bidder then first 
becomes, strictly B|)cakiiig, the purchaser (c). 


Part lll.—Conditions of Sale and Special 
Stipulations in the Contract 

Sect. 1.—In Grircrof. 

636. An agreonient for tbe ealo of land which merely satisfies 
the miuirmnonts of the Statute of Frauds (if)* leaving all other terms 

couveyancinc coannel, see R<lpk v. Horten (1870), 10 W. K. 280; OUiiony. 
Wooliard (1M;U). 5 Ho 0. M. Sc O. 83.^ 0. A. ; fU (18.5^). .1 W. K. r*Ci. 

(m) R. C., Ord. Gl, r. 2. Tho conditions of tale must specify n time 
for tho delivery of the ubstrset to the purcbMor or bis soHcitor (find.). 

(r) Piti V. IKAife (1887), 67 L. T. 660; Re Sfedmnn. Coomhe ▼. 

(1888), 68 L, T. 700; Walfordy Wnlfurd t. W*ilford, (18881 
W. N. 178. For tho sisole of reroiineration uAually ullowod. sre i early 
Practiiu; of tho Supreme Court, 1813, p. 738. There ia oo ptactio^^ wMcJi 
entidos an auctioneer to further remuneration if a purchuBcr is obtained 
othervrlHo Uian tbroagb him after an iueffectual attempt to soil by auction 
(h> 3/4tUoud. Ptoi’fAoU v. /)aie«#, (1803} W. N. 143). Tho auctioneer 
mult uiually give accuiity, if he ii authorieod to receive the depoiit: and 
]ie is justifjcd in paying it to the solicitor having the conduct of (he sale 
for the pnrpoBc of payment into court (Btyo« r. &ree, [1881] W. N. 150 ; 
Alilrmed [1882] W. N. 2. i\ A.; iSrawm v. !ranhn>tker (1888), 58 L. J. 
(cii.) 3). As to tho Tcecxvo |>rice, Daniel!, Olmnccry Forms, 6ih od., 
pp. 044. 649. 

(а) B. 5. !*., Ord. 51, r. 8 a. This nile in effect repeals ibid., r. 6, which 
requin*d, an afildatit of the result of tho sale. 

(б) See H. S. C., Ord. 55, r. 70; unices there are tpedal circamstaoces 
iibia., T. 71). The practice of opening biddings, except in cases of fraud 
or mifloondoct bordering OQ fraud, is aboli^ed by the Sale oi hajid by 
AnctioB Act, 1887 (30 5s 31 Viet. e. 48); see Z>efree v. Deivee (1875), L. B. SO 
Eq. 77; Oiieft v. dmylAe (1870), 5 Cli. App. 551; f/moo Dank v. .Vaoekr 
(1887), 37 Ch. D. 51; Ra BartUtt, Nevnnn v. Book (1880), 18 Ch. D. 501. 

(c) Ba parts Minor (1805), 11 Ves. 650: see 7'ie;py v. Fifirld (1807), 
13 Vee. 517. 518. Consequently on a tubsale at a profit before the 
ecrtiftcato is absolute the profit gees to the parUos to tno aotion {Uodder 
V. Bufitn (1830), Tumi. 341), but on a tubsale afterwards, tbe original 
purchaser takes H (DiwsU v. TafneU (1856), 1 K. 5s J. 334). 

(d) 20 Car. 2, e. 3. As to the xnattors which roust bo contained in an 
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to be implied by law» is celled an ** opea eoatract ’* (c). Bat ueoally 
the voiuior desires to exeliido or modify the terms which would be 
implied l>y law, and proviKioim for this par pose are inserted in a 
formal contract or in conditions of salei/). 

537. Special sUpnlations must be expressed in clear and unam¬ 
biguous language (. 9 ), and mast neither state nor suggest what is to 
the knowledge 0 ! the vendor incorrect. A condition is misleading, 
and therefore not binding, if it requires the parchaser to assume 
that which the vendor knows to be false; or if it affirms that ilie 
state of tho title is not accurately known to the vendor when in fact 
itie known (h); or if it stipulates for the commencement of the title 
with a certain conveyance lim/i/tcitcr, without disclosing, as is the 
fact, that the conveyance is a voluntary one(i); or if it is used by a 
vendor, who knowa that he has a bad title, in order to palm such 
title off upon the purchaser (^). 

538. On a sale by auction the property to bo sold is dcHcribed in 
the particulars; the conditions state the terms on which it is 
BoldiO* A verbal correction of the particulars in ado by the 

sgroeiucnt for the sals of laod, if it U to be eoforosable, sco pp. 200 

$$q.» ante. 

(tf) bee Qoto {b), p 341, /MMf. 

(/) See Uyde r. Da/lavuy (IS42), 4 Beav. 606. Id the country it k the 
practice to use tbo general printed conditiotia of the local law eoeicly, and 
supplement them by special oonditions. Whero after an abortive aucMon 
the property u soU by private treaty, the condiiioni of salf* will not be 
iuoorporauA udIcm referred to in tbe contract r. IfufU (1853), 

17 Jur. 173: see I>etrar v. Mintcfl, [1912] 3 K. B, 373); and see title 
AUCTIOK AKO AvCTtONXBKS. Vo). 1., p. 50V. 

(^) Svmoni T. James (1S42), 1 Y. St C. Cli. Cas. 4S7, 490; Tayltyr v. 
ifarfiRMU (1842), 1 Y. Ac C. Ch. Cas. 658. In case of any ambiguity they 
will be construed in favour of the party whose righU are mtj ieted, t.e., 
as a rule, the purchaser {8tct»* v. Alapp (1846), 2 C^oU. 556, 503; 
Osborns ▼. i7ar^ (1842), 7 Jur. 220; v. IbbcUcu (1853), 4 

De G. M. be G. 787. C. A,; Drysdofs 7. ^aoa(18S4), 6 De G. M. A G. 103; 
Cruss V. 5oiPsU (1856), 2 Jur. (K. S,/530; BrvmfU v. Motion (1857), 3 
Jur. (K. s.) 1198; A/lina»ii v. JfcDanisl, [1912] 1 1. R. 467, 472). But in 
considering the effect of a eondition it may' be material that the puxcliaser 
is a lawyer (Jfiasi v. Leman (1855). 7 l)eG. M. At G. 340, 352. C. A.). 

(A) Be Bankter, Broad v. Mitnlon (1879). 12 Ch. D. 131, 143. 0. A.; 
see BameUr. Baker {\S76),L, B. 20 Eq. 50; Boyd v. (1876), 

101. R. Eq. 23D ; p. 302, ante. But if the vendor believes the truth of 
the faets, which the pnrobaser is required to assume, the condition is not 
misleading, although it prenlndes the purchaser from requiring evidence 
which is essential to the title: and it is not necessary to stale in the con¬ 
dition the speciAc defect which the condition is intended to cover (Rs 
4l;(afui6a<A Awd fCdmandeon^n Contreet, [1861] I Ch. 99, C. A.; compare 
Jfaek V. Browne (1863), 9 Jar. (N.8*) 431, wluch seems queatioDable : and 
see Blenkbom v. Benroeo (1880), 29 w. R. 237; BJaiberg v. Keevee, [1906] 
2 Ch. 175); and see note (p), p. 302, atiis. 

* (i) Be karth and QrawM {Bari) (1863), 24 Ob. D. 11. C. A. j see 
p. 303. ante, 

(k) Be SecU and Alvarete Coniraet» Secti v. Alvaree, [1896] 1 Cb. 596, 
60G» C. A. A /orison, in the ease of a sale by tho court, the utmost good 
f^th must be shown {EUt v. Biss (1872), L. B. 13 Eq. 196. 201; Man^otd 
V. Jokneton, [1202] 1 1. R. 7); and see pp. 303. note (d), 315. ante. 

(l) Torranoe T. Belion (1872). L. B. 14 Eq. 124. 130; lee note (s), 
p. 331, potf. The nartieolsrA should bcaoourate (sea Oalveriey v. IfiUteflM. 
wWtmiY.Cakerfey (1790). I Vee. 210), and state any inoumoranees,ease 
meats, TssUieUve covenants, and other matlors affecting the valas of the 
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aactionedr at the sale cannot admitted to vary the written Saot. u 
contract, bat it ueuAllj preventa the purchaser from obtaining In Ottunl. 
Bpecillc performance vithout the correction (m). 

1 

Sbct. 2 .—under Particular Conditiont, 

ScS'Sect. 

639. On a sate by auction the conditions usu&ilj state that the 
higiiest bidder shall be the purchaser, thst not less than a specified 
sum, or such sum as shall be fixed by the auctioneer, shall be 
advanced at each bidding, and that no bidding shall be retracted (n>. 

But the right of a nurchaser to retract his bidding before the fall 
of the hammer (o) does not seem to be negatived by such a 
condition (p). 

640. The particulars or conditions of sale must state whether the 
land will bo sold without reserve, or subject to a reserve price, or ^ 
whether a right to bid is reserved ; and, if the sale is without reserve, right to bid. 
the vendor may not employ any person to bid thereat, nor may the 
auctioneer knowingly accept any bidding from such person (g). A 

sale subject to a reserve price and the reservation of a right to bid ^ 
are distinct matters (r), and a sale eij^ressed to be subject to a 
reBor\*e price or to a reserved bidding''(«) does not give tbe 
vendor the right to bid by himself or his a^nt up to the reserve 
price (t). Where the conditions expressly reserve the right to bid 
without further defining it, the vendor may bid himself or employ 
any one ))erBon to do so on his behalf (k) ; and if the vendor or 

pron4>rty {Burnell v. Broten (J82U), I Jso. 6c W. 108; B<ukcomh v. Beckwith 
(1860), L. It. 8 Eq. 100; TorraiKSc v. Doltcn (1872), 8 i’h. App. 118). 

{m) i£an$er t. Itaek (1848). Sliare. 443; Be Bare audO'ilore'e Ccnlrart, 

[lOOl] I Ch. 03; MO DArt, Vcndois ond Purchssvrs,7tli ed., p. 120; title 
AVCriON AKI) AUCTlONEBtlS. VoL 1., p. 610. 

(n) Hee Enoyolopajdis of Forme and Precedeots, Vol. XII., p. 276. 

(o) v. Cate (1780). 3 Term Bop. 148; see title AvOTtov kvv 
AUCtlONSEBS. Yol. 1.. p. 611. 

W 'fbe bidder comes under no obligation until the vendor accept his 
y the fall of the hammer (see Jonee v. Nanwtt (1824), 13 Price, 76, 

103 ; Sugden, Vendors and Porehaseis, 14th ed., p. 14); but under special 
oiroumst^ees the bidder may be bonod {Freer v. i^tmner (1844), 14 Sim. 

391); compare titles AuCTiov and Auctiokekb 8, Vol I., pp. 610 
ei eeq,: Saxjb of Goods, pp. 280, 281. ante. 

(q) Sale of Land by Auolion Act, 1867 (30 A 31 Viet. c. 48). s. 6; see title 
Auction and AvenoNkBRe, Vol. I., pp. 608, 600. 

(r) Although the Sale of Land by Auction Act. 1867 (30 A 31 Viet. 

0 . 46), s. 6, U expressed m the altertiative, the conditions may both state 
that the sate is subject to a reaerve price'and reurve a right to bid (Gillhit 
V. (1869). L. R. 9 Fq. 60), and this is usually done; see Enoyclo* 

psdla of Forme and Precedents, Vol. XII., pp. 275, 276. 

{$) OUUoir. OiUifU. eupra; see v. ^mon (1863), 1W. B. 240. 

(0 GiUiol V. ssipra. 

(a) Sale of Laud by Auotloxi Act, 1867 (30 A Si Viot. c. 48), s. 6. For 
a form, see EncyclopMa of Forma and Precedents. Vol. XII., p. 322. 

Formerly a puffer— t.e., an agent to bid on behalf of tbe vendor—waa not 
allowed at law, unless the sale was stated to be subjeot to a xeaerve. 

Wbethar It was stated to bo without leserve, or whether tne oonditioni were % 
silent as to reserve, the einploymcDt of a puffer made the sale fraudulent 
and therefore voidable (Howard v. (jurile (1796), 6 Term Bep. 642 r S. v. 
kareh { 1S29), 3 T. A J. 331 (s^ on behalf of wwn); TAomstt t. Uainee 
(1846). 16 H. A W. 367. 371; Often v. Banentock (1863), 10 Jur. (N. s.) 

47 ; MainprUer, WutUy (1866). 11 Jot. (N. S.) 976; MofUmerr. BfU(im), 
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hie agent ia to be at liberty to bift more than once (a) and beyond 
the reserve tide should be expressly stated (6). 

641. On a sale by auction it is naual to stipulate (c) that the 
purchaser shall, immediately after the fall of the hamnior, |My a 
depuott to the auotioueer or to the veudor*8 solicitor (<f), and sigu a 
memorandum of the agreement (r). On a sale by private contract 
also, the vendor frequently insisto on payment of a deposit, and it 
is tbeu usual to provide for {>aymeDt to the vendor's solicitor or 
agent as stakeholder (/). The deposit is not merely part payment, 
but a giianuitee of the due performance of the contract by the 
purchaeer. lloncc it may bo forfeited if the sale goes off o\?ing to 
his d6hvult(^). 

Sub-Skct. 2.—iVirftffw. 


Timl>er sod 
5iture». 


642. In the absence of S|>ecia1 provision, a sale of land inchnies 
the fixtures and timber grouitig on it at the time of the sale (/t)* 

1 Cb. App. I0),4ud it was tbe samo in equity whore the sale was stated to 
be wilhout reserve (iftadowii v. Tanner (ISiO), 5 Uadd. 34; 

fv. Wall (1847), 2 Pb. 972; Taoravti v. /futaet, ffsprn). If, however, tbo 
conditions were silent as to reaorve, then, in equity, one niiiTor was allowed 
in oixler to prevent a sale at an nnder*value (li'o^iDord v. JUtf/sr (1840), 

2 Coll. 270 1 Flini v. IVaodin (1802). H Hare, 818 ; Martimer v. tupm); 
see SmilA v. CUtrke (1806), 12 Vea. 477. This was restricted to one puffer, 
since Iho employment of moro could not be intended for protect ion ag.viust 
undervalue merely, but to enhance the price {Smith v. ChirA;a, supra ; 
ThnnuttT. Dainu, euintt; 3foHimef v. i?sU, sapm). Prevalence baa now 
been given by atatute {aale of Land by Auction Act. 1S67 (80 ^ 31 Viet. 
0. 48)) tu tbo coenmoD law rule, and it is provided (tMd., s. 4) that a solo 
of land by auction which would lie invalid at law owing to the employment 
of a pnffer is to be deemed invalid also in equity. 

(а) See 2*ar/Ul v. JrpMon (1877), 48 L. J. (q. B.) 620; title AucTiOf) 
AKD Auction sEBa. Voi. I., p. 600. 

(б) See Sale of Land by Auction Act. J 867 (90 Sc 31 Viet. c. 48), s. 6; 
Kncjclopcdia of Purms and PrccedeotA. Vol. XII., pp. 378. 333. 

^c) See Encyclopedia of Forms and FrcecdcuU. Vol. Xli., p. 277. 
Without this Hlipnlation no deposit could lawfully be demanded, as the 
whole oonaideration ia not payable until completion, when tlic vendor will 
havo shown a good title {JHnJci v. {Lord) (1818), 2 Swan. 222). 

(d) The auctioneer receives it as stakeholder {llaringhn v. Jlaggari 
(18S0), 1 }). ^ Ad. 677). Us is not justified in taking an J.O.U. in 
payment of the deposit (Hadgens v. if sow, 11894] 2 1. R. 667). As to 
payment by cheque or bill, see title Auction and Auctioneehs. Vo). 1.. 
pp. 603. 612, 613. 

(s) If the purrhoAor roforcs to wgn the memorandum, it seems that he 
caoDot be compelled to do so (see TFood v. Mid^lcg (1854). 6 De G. M. & G. 
41, 45, C. A.), though tbo signature of the auctioneer os his agent will bind 
bim ; see title Auction and Augtionee&s, Vol. I., p. 6'>4. A vendor 
who improperly prevents a pur chaser from signing is liable in damages; 
see Jokfufon v. (1899) 2 Cb. 73, per Coabns*Hardy, J., at p. 77. 

(/) See iFmptas v. Card (1841), 4 Beav. 30: Blfts v. (7eulton, [1893] 

1 Q. B. 360, 0. A. If the payment ia not made to the solicitor as stake¬ 
holder. ho receives it as agent lur the vendor {Bamford v. ShiUUeworth 
(1840). U Ad. St £1. 926 : h'dgeU v. ZAn (1865), L. K. I C. P. 80 ; Bffu 
T. OouUon, suptw). As to interest on the deposit, see title Auction and 
A uenoNXERB. VoK 1.. p. 613: T*fWitMhetnd V. Tawnnkend (1826). 2 Rusa. 

H 303 ; and as to iiivcstment of the deposit, see p. 309. post. ^ 

^ (a) //owe V. Smith (18H4). 27 Cb. V. 80. C. A.; ifall ▼. Bamoff (1911] 

2 Cbi 561; sod see pp. 398 Wssg., post, where Uiesubjeci is fully discussed. 
(h) See VoUgroM r. IHut Santoe (1823). 2 B. & C. 76. As to timber, see 

title Landlord and Tenant, Vol. XVIII., pp. 429 et tsg.; as to fixtures, 
see iM.. pp. 416 d leg. 
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Hence it ie very common, botlJ^ piivaic ealee and on sales by San,! 
auction, to insert a condition that the fiitures and timber shall be HUhts 

taken at a price stated^ the p^icalars, or at a valuation to be ™ 

made in a specified manner (i). It is Kometimes further pro- 
vided that, failing such valuation, they shall be taken at a fair 
valuation or price. This last provision enablosthe court to direct a 
reference to ascertain tlie price (!'), whereas without it, if the valsa* 
tion cannot be made in the manner specified, the court cannot 
interfere, since that would be to make a new contract for the 
parties (Z), 

SUD-Sscr. ^.—TUU. 


643. It is nsual to spe^fy the instrument with which the title Ooumacw 
is to commence (m), and it is necessary to do so if the vendor wishes 
bo commence his abstract with an instrumont winch ia not other¬ 
wise a good root of title or to deduce a title for less than the statutory 
period^). A purchaser should, however, insist as far as possible on 
having the full statutory length of title, since he is deemed to have 
notice of every tiling that he would have discovered if he had ^ 
insisted on and investigated the title for the statutory period (o). 

A condition that the abstract shall commence wi^ a specified 
document does not preclude the porchoeor from investigating the ^ 
earlier title afivm/s if be caD(p): but, if the condition stipulates 
that the earlier title, whether appearing in any abstracted doenmente 
or not, shall not be required, investigated or objected to, this 

(i) Kncyeioptudifi of Forms and Precedentu, Vol. Xlh, p. 277. 

Ordin4rily trustees cannot contract to sell property at a prico to be axed by 
valuation, sinoo this is a dclf'gation of their authority {Pdert y. Ltwe$ nnd 
E<t$i (7rtn«er<i<i Rail Co. (1880), 16 Ch. D. 703, 713 ; (IASI). 18 Ch. D. 429, 

437, C. A. i /?s WiltonU (RaH) SeUUd RstaUi, (1907] 1 Ch. 50, 55). Uonce 
they cannot in strictness contract to sell timbor or fixtures in this way ; 
but since tlio sale is merely incidental to the sale of the land, it is doubtful 
whether tlio strict rule applies; aud the court habitually sells timber and 
ftxlurcs in this way. Tno diffienlty can be aroidsd by having a valuation 
made before tbo saio and stating tho amount os the pnee in the particulars. 

As to timber on copyhold land, sec Orcjtse t. E^ene (1852). 9 Hare. 469 ; 
and soc note {q)» p. 328, post. As to the powere of sale of trustees, sec lYusteo 
Act, 1803 (56 67 Viet. C. 63). S. 44 (2); title TRUSTS AMD T&USTEI^S. 

(k) See WiUt$ v. Davii (1817), 3 Mer. 607 ; y. Milman (18531 

3 Pe 6. M. Sc a. 24. a A. 

(l) Sc© Milnet y. Oery (1607), 14 Ves. 400; Ficfcert v. Vicktrti (1867) 

L. U. 4 Eq. 620 j p. 202, oafe. But the fsilare of the provirinn as to 
yaUiation doee not necessarily make the whole agreement nncnforcoablo 
{Jacktem y. Jodison (1863). 1 8m. Sc O. 184: Richordcon v. Smiik 
U870), 6 Ch. App. 648; compare Darhfy y. WXil^k^ (1867), 4 Prow. 

134). Tho court will compel tho yendor to allow the valuation to be 
m^de{8mitky,2^€ter$ (1876), L. B. 20 Kq. 611); compare, at law. TtitimaU 
y. Ofcot$ (iHOO), 2 Boa. Sc V. I3K 136; Livingeton y. Brils (1866), 6 
£. Sc B. 132; title AnaiTRATf^K, Vol. 1., p. 441. . 

(m) See Encyoloptedia of Forms and Precedents, vol. XU., p. 278. 

(w) See p. 342, yocl <\s to tbo necessity of expressing such a condition 
In ci^r and nnaoibiguons terms, see p. 318, a%U. 

( 0 ) ^ Co9 and Vece's Contratk, [1891] 2 Oh. 109 ; Be NUM and Potts* 

CoiUfoAJ1906] 1 Ch. 891, C. A. 

(p) V. Traror (1843), 11 M. At W, 722, 728; Boflinotom r. 

HamUow (1854), Kay, 560, 658; and tbs effect of the Conveyaoem^and 
Law of Prope^ Act, 1861 (44 Sc 45 Viet. e. 41), s. 3 (3), is the same; see 
JfotUngliamPateniBrUkandTiU Oo.y. Butter (1886), 16 Q. B. D. 281, 272; 
afflnnM (1886). 18 Q. B. D. 778, 0. A.: Be Cat and Aees'e ConInKS, eupm* 

H.L.—XXV, u 
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Bflot.t, preclades iuquir; and invedtigati^ for every purpcfi6(f}; though, 
Bliftti if the vendor allows the purchaser to inspeet the deeds relating to 
4 udK the earlier title, and thus diacloees aome blot in the title to the 
Parttotlar purchaser, the latter is not precluded from raising the objection (r). 

544* A vendor may stipulate that the porohaser shall accept such 
title as be has(»). This condition does not relieve the vendor from 
the obligation of making out the beat title he ean from the material 
in his possession (0; and a purchaser is bound it, although 
the title prove deleave (u). But the purcbaaer is entitled to 
assume that the vendor has disclosed what it was his duty to 
disclose, and non-diselosure of the existenoo of onerous covenants 
affecting the property prevents tho oondition from being binding 
upon liim(b). 

SUB-ReCT. i.—Ahttnd o/ 2’t^ 

548* Although a vendor is, independently of any condition for 
that purpose, bound to deliver an abstract of the title, and that 
within a reasonable time(c), the contract aometiinos contains a 
condition providing (or tho ddivery of an abstract to the purchaser 


VSBdo**! 
ttUfl tabs 
MOtptsd. 


Delitmj of 
ftbftrMt. 


(^) Rfi Naticnal PiwheUil Dewh o/ Snotatid <tnd }lnr$h, {1S96] 1 Cb. 
lOO ; see Hume ▼. B^niUjf (1852), 5 i>o U. & Sm. 520; lU Arran {Sari) 
andKncwUidm and Crssrt Coniraal, [1013] 2 Ch. 141; S$ M'Litr^ and 
OMraat. [1899] 1 L B. 225; but such a coudition u construed 
stncUr, and its terms must be oloar and unutobijruous iWadtUU t. WalU 
(1874), L. B. 9 Q. B. 615, where tho language was bejd not sufiloieut to 
preclude objection to tbs earlier titio). 

(r) Warran v. Siehardaon (1830), You. 1; fimtfA v. SoHmon (1879), 
13 Ob. D. 148. 

<i) Bc^Frem r. Wri^hl (1819), 4 Madd. 364; Orocm t. Booth (1853). 
1 Drew. 548; Twetd ▼. UUU (1865). L. R. 1 0. P. 39. 

ii) Koy$^ ▼. Uoydan (1853), 20 L. T. (0. S ) 244; Hums t. Poeoeb (1866). 
I Ca. App. 379, 385; nor from paying ofi a mortgage on the property 
{Ooold V. Hirmiaeftam, Dudley utid vhiriei Banking Oo. (1888), 4 T. L. K. 
413). 

(a) WUmet Y. Ifilbtnson (1827), 6 B. & 0. 606; DuAs r. Damatt (1846), 
3 CoJl. 337 ; Aohworth v. Afo u a s s y (1858), 9 Ezch. 175; but though tho 
purchaser is hound at law, and therefore oaonot recover his dopoait, epe<^c 
performance will not be ordered against him ii be will not get a holdio^ 
title {Bo BooH and AUtarts'i Oontraet, SeoU t. Aleonw, [18951 2 Cb. 603, 
C. A.); see Be Naiit*n<il Provingiol Bank of Bngland and jaersA, mpre, 
and compare Uthbndge v. £tri«kxa (1855), 2 Jur. (M. 8.) 372. 

As to the disUuciion between stating facts and iMviog the purchaser to 
take such title as the facts give, and stating that the vendor bag power to 
sell, see Johnson t. 0853), 17 Beav. 223; and, as to tho obligation 

to show that a Uost is being properly exereiaed, sco Bs O'Flanagan imd 
Hyaa*# Oonlroot, [1906] 1 I. B. 280. A oondition czoludiug ovidenoe of 
payment of a ohtf gc> where for more than twelve yean there has bseo no 
^i^m^or acknowledgment, » valid {Bopkinson v. Ohanbsriain. [1906] 

(h) Be Jlaedieks oad Lipshits Control, [1901} 2 Gh. 668; compare Blake 
r. Pkinn (1847), 3 0. B. 076; as to the s^e of an underlease, soo p. 305, 
ante; and as to the duty to disclose, see p. 302, ante, 

(Cj Ooaepton v. Begley, f1S92] 1 Ch. 313. In oase of unreasonabii* 
delay, the purehaw should give tbe vendor notiee in writing,’ fixing x 
ressonablc lime within which a proiwr sbstraot must be delivered, wuso 
the failure of the vendor to deliver accordiugly will entitJo the purobsser to 
rwtnd the contract and recover bis deposit {Compton v. Hnojsy, cwpre): 
tea, lurtber, as to resoiMion, p. 402, path 
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or bis solicitor vithin a specified time (d). Delivery within sack 
time is not of the essence of the costwt (e), and it is for the 
purchAser, on default by the vendor, to ineist on the abstract being 
sent. If he neglects to apply for it on the day filed for its 
delivery (/), or within sa^ a period as will leave time for com* 
pletioQ of the contract on the agreed day(^), or if, upon its being 
tendered after that time, he receives it without demur (A), he will be 
hold to have waived the condition; bat, if the vendor foiU to deliver 
an abstract on being pressed by the porebaser to do so, the purchaser 
can treat the contract as at an end as soon ae a reasonable time for 
delivery has expired (i). Failure to deliver the abstract within the 
specifiM time relievos the purchaser from any condition binding 
him to make his requisitions or objections within a given perira 
after delivery of the abstract (ii). The effect is the same If the 
abstract delivered be imperfect, since the time limited (or making 
requisitions or objections only runs from the time of delivery of a 
perfect abstract (t), that is an abstract aa'perfect as the vendor could 
furnish at the time of delivery, though it may be an abstract of a 
defective title (m). 

Sun-Sscr. 6.— 

546. The conditions of sale usually provide that any r^oisition 
or objection arising on the abstract, particulars, or conditions shall 
be made within a fixed time from the deliverv of the abstract; that 
Mvery requisition and objection not so stated shall be considmd as 
waived; that in default of, or subject only to, such requisitions or 
objections the purchaser shall bo deemed to bare accepted the title; 
and that in this respect tunc shall be of the essence of the contract (a). 


(d) See Eoeyolopcdis of Forme and Precedents, Vol. XII., p. 276, 
note (2); ^teerv. urowZey (IS63), 14 C. B. (w. s.)3S7; and lee pp. 324 
H post. 

(e) BohorU y. Berry (18C3), 3 De O. U. 4 bG. 284,0. A. Formerly, soch tioie 
was regarded at law as of the casouce of the contract, and non.deliTery 
of the abstract within that time relieved the pnrohascr from the contract 
fu\d entitled him to the return of hie deposit {Berry ▼. Toung (17SS), 
2 £sp. 640, n.; WHde v. Fort (18)2). 4 Taunt. 334), but now timo is not 
of the usenno of the contract unices it would be so treated inequity; see 
title Equitt, Vol. Xnt., p. 164; note (/), p. 332. poet. 

{f) y. Ilomfray (ISOt), 6 Vos. 818. 

(s) Jonee v. Pnee (1707), 3 Anst. 924. 

(k) Smith V. Bwwm (1795), 2 Anst. 627; compare Re Prieetloy and 
Z>avideonU Oontraei (1892), 31L. R. Ir. 122; Onkdsii v. Pike (1865), 11 Jut. 
(V. e.) 666, 667. 

(e) Venn v. CaUeU (1872), 2? L. T. 469; see Pinekev. Cttiieie (1793), 4 
Bro. C. 0.329; Seton y, Slade, Huntery. Scion Vc$. 265; 

V. Potion (1^29), 2 EoU 661, 676; ZftpveR y. Knight (1836), I T. 6e C. (bx.) 
401; Suguon, Vendors and Purohaseie, 14th ed., p. 26). 

{k) Upperton v. NickoUon (1871), 6 Clu App. 430; Be Todd and 
M*FaddenU Contract, [1908] I 1. R. 213; see Soeihby v. Bntt (1837), f 
My. 6c Or. 207, 211; note (p), p. 324, post 

()) Hoheon v. Bsll (1839), 2 Boav. 17, 2 A 

(m) Mo^ V. Cook (1842). 2 Uare, 106, 111; Pkfrltumv. 5mia(184e), 
2 Bxeb. 783. 789; If ant t. ffKoDibnist (1873). L. R. 8 Exoh. 176, 184; 
Pryes-Jones v. IftO^ew, [1902] 2 Ch. 617, 622. An abstract is pre- 
Runied to be perfect uAtil the oontraiy Is shown {Oray v. Powlor (1873), 
L. B. 8 Ex^. 249. 279. Ex. Oh.). 

(a) See Enoyolopedia of Forms and Preoedcnbi. Vol. Xll;, p. 27A 
The condition ts valid as regards waiver ol^objecUon; see Blatksafii V. 
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The time idqb( be computed only from the deliver; of tt perleet 
ab6tract(o)^ hence it la ueuall; farther provided that the abetract 
fihall be deemed perfect for the purpoaeo! any particular requisition 
or objectkOD» if it supplies the information Buggosting the same, 
thougli otherwise defective (p). H the abstract is imperfect, the pur¬ 
chaser is not precluded from making any requisition aa to matters 
subsequently discovered which wore not disclosed on the face of tbs 
abstract, though the time has expired (g). 

A condition limiting the time for requisitions or objections does 
not apply, where the title of the vendor is wholly bad; it merely 
applies to such requirements as might have been properly enforced 
against a vendor who ha<l a valid title (r). Hence it cannot bo 
used to force a bad title on a purchaser who has made his 
requisitions as to title too late(«), and he is entitled to recover 
his deposit (t). 

547. The conditions usually provide that, if the pnrcUuser 
insists on any requisition or objection as to tills which the 
vendor is unable or unwilling to remove or comply witli, the vendor 
may, notwithstanding any intermediate negotiation or litigation, or 
auy attempt to remove or comply with Ibo same, by notice in 


< 1S4S}, 2 Exoh. 7S11; •Vmi/AcMi V. l*oveU, v. (ISCS). 

20 h. T. (o. s.) 106. It hoA botii «uiU Ibai in thM ccndilion tunc is of 
tl.c «SAcncc of tlie ovnlrart nlibout express «onlft to (Uet cttw.i (fMden 
V. Vrirf (U06). U 4or. (N. s.) €00). If there w so stipulation as to time, 
thr piirchwr must mokn ha ohjeciioDA within a reasonable time idler the 
deJivery of tbe abstract (t^purntr v. JIttneoeh (1700), 4 Vcs. dC7). lu tho 
ovoot of unreasonable delay, the vendor cou by uotiee limit a reaeoiiablo 
time for aending in objections, and. npon tho purchasor's default, roftcind 
ibo contract {Tailor v. if rows (1830), 2 Bcav. ISOh or tho purcliaacr may 
perhaps be osAumod to have accepted the title (Payj? v. WUd$n (IH62). 
10 Prav. 230. 344). As to waiver of the oondition, see Outl/i v. rfrodev 
(1842). 13 Sim. 206. 

(o) 8ec p. 323, ante; and as to roinputafion of Ume, sth* title T^he. 

(p) Sco Bncjclopiedia of Forms and Prcoedetite, Vol. Xil., p. 278. 
Tho parchaser ta not bound by tlie condition if the vendor fails to deliver 
tho abstract witliin the time, if any, epeciOed for that puriioso iu tho eon- 
ditioui; see pp. 322, 323, ftnie. 

(^) Worde v. Dixon (1868), 28 L. J. (cu.) 3)5; and see Oray v. FowUr 
(1873). L. B. 8 Kxch. 240.267. Rx. Ch. A time corresponding to that in the 
condition! will be allowed fur roquiKitions after the deliver of tlio farther 
abstract: oomparo Hkonein v. ^tniUpear (1864). 5 Do G. & G. 517, 636, 
C. A. Coo^ucutly, tlio purchaeor ia not precluded from taking an 
objection arising out of evidence called for boforo. bat supplied by the 
vendor after, the expiration of tlic iimefbeed {JltaMow v. tavot (1842), 2 
Hare, 40). 

(r) Want v. BfeOibrOM (1873), E. 8 Exch. 176, 186. 

(4) Bs Tantfnomy-Wilivnmt ttnd Landau (IH82), 20 Ch. D. 465. C. A.; 
Waniy. SktUibra^B, supra ; Haxhy v. Tkoma*^ (180)). 64 L. T. 06, 67, C. A. 
In i^rpeenfoKss v. friUw»w.[1903)2Ch.6l7,adUtinction wasmadeb^ween 
Tcqnisitiona as to tho root of tiUo and reqiiiaitlona as to tbe subsequent 
dovolatioD of the title, and it was held that tbe latter cannot be insisted 
on if made out of time: but it seems that the true distinction is between 
matters wbkh would vitiate the title and mere tecbuical objections when s 
good holding title ia shown. 

(t) Want V. StaUibraoi, $upra. Unless ho can only show tbe want oi 
title by means of inquiries which he is precladed by the contract from 
maUoi (Bossaberg v. Cook (1881), 6 Q. B. D. 162, 0. A.), As to recovery 
of the o^NMit, see. farther, pp. 401, 402, post 
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writing (<*) anna] the iale upon re^orniog the depo^ without Sma 
intereet or coete of inTeeiigating title or other compoDBation (p). Blgliti 

*When the oondition is framed in this way, it applies only to undw 


objeotions as to title and not to objections as to oonvejanoe (a). PartLcular 
Thus, the condition covers an objeetioD in respect of an nndisolosed ^Pdlttoas. 
right of way (6), or for want of title to minerals (c); or a reqoiaition 
that the land should be released from a reotchai^ (d)» or that 
legatees or annaitante, whose concurrence the vendor cannot 
compel, should concur in the conveyance (e). But the condition 

is usually framed so as to cover also requisitions and objections as 
to conveyance, such as requisitions requiring a legal estate (/) 
or the outstanding day of a term (y) to be got in;. requiring 
the concurrence of mortgagees (ft), or of the customary heir of 
copyholds (i); or the appointment of trustees for the purposes of the 
Settlod Land Acts (A;); or an objection to the conveyance being 
made subject to covenants and restrictions, the existence of which 
did not appear from the particulars or the abstract (1). Although 
the condition does not in terms refer to requisitions as to con* 
voyance, yet, It it is expressed to inclmle objoi bions os to the title, 
particulars, conditious and any other matter or thing relating to the 
sale, it is construed to iociudo roquisitions as to conveyance (m). 

Whore the oondition enaUes the vendor to rescind upon the Wbea right 
purchaser insisting upon(n) or “persisting in*' any requisition, 

(u) A t'oiice to rt'icind signed '^without prejudice'* $tevnn lo be void 
Wttiton and Tfumait's Ccnfrftti, (1007] i Cu. 344, 24S). 

(iA Ea^clo]»wdia of Forms and Precodeats, Vol. XU., p. 381; 

M’CuUock V. drtqory (ISCO). 1 K. J. 3KC. This oondition is not unduly 
depreciatory v. BfjuitabU Lev^rtioiwry Soci4t^ <1S6S), 4 Drew. 

352), tboogu it is unro&sonablo from the purchaser's point of view (J/cessr 
T. Wukcr (J871), L. It. 6 1*. P. 120, f34). As to rescission apart from 
oondition and as to forfeiture of the deposit, seo pp. 307 seg., potf. 

(a) For tbo distinction, soo. further, pp. 355. 350. posf. 

(b) AMumer v. 8ewtilf [ISOl] 3 Ch. 405, 410. Bot it docs not oover an 
ohjcction to a mtAdcscription (Pi'see v. MaeanUty (1853), 3 Do G. U. & G. 

33U, C. A.). 

(e) Mtiwion v. FlsCcAer (1870), 6 Cb. App. 91. 

(d) Re (Jhfot Jiorihem Bail.'Co. and Sandeuon (1884), 25 Cb. D. TBS 
(where the court refused to compel the vendor to apply for a discha^ of 
the incumbrance under the Conveyancing and Law of Property Act, 16S1 
(44 & 45 Viet. 0 . 41), s. 5. on the ground of hardship). 

{«) Ptige V. Adam (1841), 4 Boot. 300. As to the conearrenof) of 
necessary parties, see pp. 416 of $eq.. poet. 

(f) KiUrhon V. Palmer (1877), 40 L. J. (cn.) OH; and sec Jumpeon v. 

PiUhere (1844), 1 CoU. 13. 

ig) Be StoU and A'ore's Contract (1002), 80 L. T. 617. 

(a) Oreawe v. Tl’ilson (1858), 35 Beav. 200; and see Re Jaekeon and 
OakeM (1880), 14 CU. D. 851. 

(i) Ifsnton v. Xtnrood (1808), 3 Cb. App. 614; see also p. 380, poet. 

(S) UatUn Y. RneeeU (1888), 30 Ch. D. 334. As to the SettlM Land 
Acts, seo title Sam^MSMTS. p. 624, note (•), poeU 

(l) Re Monekton and OiUean {1884}, 27 Ch. D. 555. 

(m) fis Deigkton and BarrWe Oonlrad, (1868] 1 Ch. 458, 463. C. A. As 
to the propriety of a moitsioQ clause applying to requisitioas both as to 
title and as to conveyance, see ffardtaan v. Oa^ (le65), 28 Ch, D. 713, 
per PxAnsoK, J., at p. 7 IB. 

(a) " This reply is unsatKifsetorr and the pnrebasere reserve their right 
to insist" is a lufBoaent Insistence; see Be thmee and Wood (1885), 30 
Ch. D. 636, 631, C. 
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most bd (l)an objectioa bj tbe ptirehas6r» (d)an unxriliing* 
ness or inabilily on the part of the vendor to remove the objeotion» 
(8) commnnioetioD to the purchaser of the existence of this unwilling¬ 
ness or inability, and (i) iaaietenoe by the purchaser upon his 
objection notwithstanding this communicAtion (o). But when in 
the conditioD tho words ''make an objection*' or ^'tnake or take 
ait objeotioD " are substituted for "insist upon an ob^ectiOQ," the 
vendor’s right to roeeind arises directly the requisitions are sent in, 
nor need he attempt any answer (p). 

546. The vendor must exercise the right of rescisaion reasonably 
aud in good faith, aod not arbitrarilv or capriciously (<;): but, pro¬ 
vided he has a good reason for rescinding, he is not bound to state it 
to the purelioser (r). If the re<iuisitton is one which tho vendor mapr 
roasooably be expected to comply with, he caunot resort to his 
power to rescind («). Even if the vendor has a suffioicnt reason for 
rescinding under the condition, but has knowingly or recklessly 
made a material misrepreaoDtation concerning tho property, ho 
cannot rescind so as to deprive the purchaser of his option either to 
rescind or to enforce the contract with compeusation (t). 

The right to rescind should be exorcised in reasonable time («), and 
if the vendor seeks to take any unfair ad^'anlage of it, as by delay¬ 
ing to exercise it whilst negotiating for a sale to a third party, he 
loses his election to affirm tho contract and tho purchaser may 
treat it as rescinded (a). ^Vhe^e the vendor fails to show any title 

(o) Duddell T. (ISUO). 2 C\t. App. 102, lUO. Tho vendor 

must attempt to enswer the roqowition so as to givu the purchaser the 
opportanity either of waiving it or inaUtmg upoo it (Twrptn v. (}hamb$r$ 
()8SI), 20 Beav. 104; GrwiMt v. WiUon (ISSS). 2S Beav. 200). 

<p) Be SUirr^BowkeU BuiUkng Society and Hibitn'i Contract (18B0), 42 
Cli. D. 37a, a A. 

(g) Rt Damet and B'ood, sttora, At p. 030; Be GUnton and Saundert 
to Hadcn (18S5). 53 h. T. 434. C. A.: Be Simeon and ifoy'i {Thomae), Ltd. 
Coniraei (1209), 53 Sol. Jo. 376. The burden of proof seems to be on the 
purchaser. Where tho vcmlor stetee the masons in bis DoUce. aud is not 
cross•ezamiued aa to his bona fidee, to which ho baa sworn, and there is no 
evidence imputing bad faith or caprice, the court docs not infer against him 
an UQrcASOoable or capricious use of the power: seo Be SUirr-BowkeU 
Building Soddy and SiOun'e Conirad, eupra, at pp. 383, 384. 

(r) Re QUnUm and Saundere to ifooea. eujm ; see WoolcoU v. Peggie 
(1889), 15 App- Caa- 42. P. C. Any difficulty in which this may place 
purchaser is aw'> to hia own fault in entering Into a contract in Uiat fom 
(Re Olenton and Saundere to Iladen, eupra; Re Starr-BoicheU Building 
t^oeidg and Sibun'e CofUrad, eupra). 

Re JVeeton and Tkomae'e Confrocf, (1907] 1 Ch. 244 (requisition for 
(um I mutation of eucceaaion duty); r. Home, {1006} 1 Cb. 596 

/rsquiAition as to date of birth of a cnitd). 

{(] Re Jarkwn and Uaden'e Contrad, [lOOC] I Ch. 412, C. A. " The pur* 
chawi is not bound to come in and Say ' I will avoid on the terms of the 
oooditioii and will only take what the condition gives me,* bnt la entitled to 
tay ' 1 will avoid the contract, condition and all, and will have what tho law 
giveK me apart from tho eondirion’ ” (HoflfwsD v. [1906] i Ch. 

420. per Kunwrcu. J.. at p. 434); but this latter case was a sale under 
the din etion of the court; see also title Miveb, MnraRALe, aho QuAinns, 
VoL XX.. p. 645. 

(«) St. I^nardUpShoredHek, Veetrnr.Duakee (1864). 17 C. B.(K. 8.) 187: 
j:srv.Cn>we(l878),7I. B.C.L. 181:Bo«wum v.HylMd(1876),8Ch. D. 661 . 

(a) Smith V. WaUaee, (1895] 1 Ch. 885 (where the court ordered the 
re^rn of the deposit wttfi iaiereot). " In fact, such a condition la bidiy 
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vbaterer, be eanoot reeciod under the condition so sa to avoid taor-s. 
paying the expenses to which the porohaser has ^n pat (b). Bidits 

• A 

649* H th6 condition allows roBcission notwlibBtanding anj^ inter- Ptitloolar 
mediate negotiation or litigation with respect to the reqaisition, Condillont. 
an attempt Dj the vendor to comply with the eame ie no waiver of ~ 
the right to reecind (c); bnt in the absence of such words a vendor 
'who attempts to answer the nnwelcome reqaisition may lose his r£«ioD. 
right to rescind unless ho answers *^wiUiout prejudice " (i), or unless 
the right to rescind only arises on ''insistence/* for that implies 
the necessity for an answer (e\ Where the condition is eo framed, 
the vendor can rescind at any time before final judgment(/), bnt 
after judgment has been given against him he cannot do so (y)! 

Where, however, the vendor rescinds pending litigation, and the con¬ 
duct of the purchaser has been reasonable, the court may order the 
vendor to pay the costs of the litigation till roscisaion, in addition to 
the oosts of investigation of the title and the return of the deposit (h). 

It the vendor himself seeks to enforce the contract, be may 1 m 
deemed to have waived his right to rescind under the 'Condition ; 
but be may, perhaps, revert to it, if he after aards discontinues the 
proceedings, on paying the costs (i). 

660- Whore the contract contains a condition for resdsaion, and T>t$cimion 
also a condition lor compensation in case of error in the description oreont^m- 
of the property, and the matter objected to falls within the fatter 
condition, the pur chaser cannot insist upon compeusation if the 
vendor chooses to rescind under the former condition (A:). 

sppUoable to au boDoet case Pei^hicn find Itnrru's Contract, [1808] 

1 Cb. 458, C. A., per LlNOfJir. M.B., at p. 463). 

{b) JSovman r. UyUmd (iS7S), 8 Ch. D. 688, distiuguiabed in Be Dtightcn 
ana /7um#'i Canintet, awpm. 

(c) Ditdd^U y. Simpeen (1860). 2 (^. App. 102> 

(d) Motley V. Cod (1842), 2 Haro, 106, 116: Tanner v. Smith (1840), 

to Sim. 410. An ar^mentativo answer is no waiver of the right to 
rescind (Motley v. Cooh, enpra). In Qardom v. 2/ce (1865), 3 II. 6^ 051, 

the coiidition ontlUsd tho vendor either to answer or to rescind, and nego- 
tiation was not to affect the latter right; on the ground that he had 
disputed, not negotiated, the vendor was not allowed to rescind; and sco 
M'Ceiioeh v. Otegory (1856), 1 S. & J. 286. 

(e) See note (o). p. 926, atde. 

Yon cannot lay down a general rule as to the i>eriod at W’Inob, after 
UtigatioD, the vendor con be held disentitled to rely upon this condition 
(rsooei V. TowcU, [1808] 2 Cb. 265, 21)0). It appears that though tho 
wor^ " notwithstanding litigation ” are ali^nt, the voodor may still rescind 
after action brought by the porebaaer {I$aaee v. Toirefl, sapro); see also 
Uoy T. (1856), 22 Beav. 610. 

(a) Be and Claet'e Contract, (18911 J Ob. 601, 0. A. For the 

court will not read libation " as " judiciid decision ** {ibid., at p. 612). 

(h) Be Bingine and Eitefman*e Contract (1882), 21 Ch. D. 95, 90: Be 
S^ndlet and Meat^e Conknei, [1901] 1 Cb. 909 (although the condition 
stipulated for the return of tho dop^t “ without any uterest, costs of 
investigating the title or other compensation or payment whatsoever '*); 
see Buldcll V. <8«fapsofi (1806), 2 Ch. App. 102, )U8 ; ^AfvrrJ v. VonahJet 
(1967). 96 L. J. (cn.) 922, 924. 

(A) Warde v. Diekeon (1869). 6 Jur. (H. a.) 608 ; Gray v. Fowlsrn873). 

It. R. 8 Bxeh. 349, Kx. Ch. : compare Motor Carriage ffwppfy Oo. v. BriHeh 
and OolonUU Motor Oo, (lOOl), 46 3ol. Jo. 672: and sec itooca v. TofceU, 
eupro, at p. 293. 

(fc) ifawsea v. Fletcher (1970), 6 Clb. App. 91: Aekbumor v. Sevetl, 
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8uB‘SKcr. 6.— Idtniiiy. 

6S1. It is oeoally provided that the purchaser shall admit the 
identity of the property purchased by him irith that comprised in 
the title deeds upon the evidence afforded by comparison of the 
descriptions in the particulars and in the title deeds* and that no 
further evidence of identity shall be required (f). If the comparison 
affords no evidence that the property sold correeponds with that 
described in the abstracted documents (m)* or if the descriptions in 
the abstracted documenta differ from one another and from those in 
the particulars (n), even though the pnrehaser is precluded by this 
conoitioD from calling for further evidence, yet, in the absence of 
satisfactory evidence of identity, the vendor's title is notostablishod, 
and he cannot require the purchaser to complete; and the vendor 
is not relieved by the condition from pointing out the entire 
property Bold(o). 

663. Where the lands sold are of different tenures, or arc 
copyholds held of different manors, it is usual to provide that the 
vendor shall not be required to distinguish tho imrtioular lands 
held on each tenore or of each manor (p): in the absence of 
such condition the lands of each tenure or manor would have to 
be identified (^). 

SuO'Secr. 7.— 

553. The conditions usually provide for tho case of error in the 
description of the property, and either allow or excludo the right to 
compensation (r). Buch a proviaion is intended to guard against 
unintentional errors, and docs not therefore apply to coses of 
actual fraud or of misrepresentation calculated materially to mislead 
the purchaser (i). 

[ISOl] 3 Oh. 405; Fcvles v. BrUM etc. Bt^ilding Society (1900), 44 SoL 
592. In JU Terry and Centrnel (1885), 32 Cb. I). U, 0. A., thort) 

was a condition exciudina compeDKailon, and the vendor was hold outiUod 
to Tosoind under a oondition in that behalf against a purchaser seokinir to 
eiiforco the contract with compensation. As to comiiensation generally, 
sec pp. 328 c( $eq., pact. 

(l) SCO Encjcloprdia of Forma and Procedonts, Vol. XIL, p. 279; Bird 
T. i'^MflSSS), 11 llare, 40. 48. A statutory diwlnration ot possession or 
receipt of rents and profits for twelve years or othor period is usually 
oflorra. The condition will require tho purviiascr to bear the cxnenso oi 
the deolaration. unless it is really wanted for tho cstabliabuient of tho title, 
and then the oxpcDSO should be borne by tho vendor. 

(m) Curling v. Audin (1852), 2 Drew. & Sm. 129. 

(a) Flov^ V. Uariapp (1643), 6 Beav. 475. 

<o) Bobinsan v. Muegropo (1838), 2 Mood. & E. 92. 

(p) See Encyclopedia of Forms and Precedents, Yol. XII., p. 279. 

S ) Hoaro ▼. Taytor (1850), 8 Hare, 61, 66; Vaweon v. BrineArmon (1850j, 
ae. & G. 53 : Croccc ▼, Laicrenoo (1652), 9 Hare, 462 ; and compare 
Bearle v« Cooke (1890), 43 Cb. D. 619, C« A. As to description of copyholds 
on the court rolls, aoo Xon^ v. CoUier (1828), 4 Eusa. 367. 

(f) As to the vendor’s rights where the eontre^ oontaios ooDditlous 
both for resoissioa and for compensatlou, see p. 327, ante. As to com- 
pensaiioQ under an open contract, see pp. 406 «t teq., voeU 
(#) ClermoiU v. Taeburqh (1819), 1 Jac. & W. 112. 120; StevaH v. 
AUidon (1815), 1 Her. 26: IXmasoeA; v. UaBM (1866). 2 Ch. App. 21, 29. 
31; NoffbOc {Duke) v. Wertky (1808). 1 Camp. 837. The iurjMUctloD of 
the eovt is not eiexclNd In Urov of a vendor who to lattaly 
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604* 1q the first form of condition it is stipolated that any 8m>l 
error or omission in the description of the proper^ shall not 
annul the sale, but shall be the subject of compensation on either under 
aide, and provision is made for settling the amount of the Pertioular 
oomMnaatioQ by arbitration or otherwise (t). Under such a 
conuition the vendor cannot insist on the purchaser taking, with Co&pen»- 
compensatioD, a property eobetantially djiTerent from that which be 
agreed to buy (u); but, if there is no substantial difference, the pur¬ 
chaser must complete the purchase and accept compensation for any 
deficiency notwithstanding that the deficiency is considerable (e). 

On this principle the purchaser is entitled to be relieved from the a«clwtott 
contract, without resorting to the condition for compensation, if the in Uea u 
legal character or incidonte of the property sold differ materially 
from those set out in the particulars (a), or if it is subject to rights 

iho court that ho hos dons all bo can to avoid misundorstanding and 
mistake {Tur^nd ▼. Rkod^ (186$), 37 L. J. (ac.) 830). 

(1) See Kiioyolopo^dia of Konos aad PreoedenU. Vol. Xif., p. 280; Leslie 
V. Tonpnon (1831) 9 Hare, 268, 873; see also title MiKKI. Miskrais, 

AND QcARRxes, Vol. XX., p. 546. As to the other form of condition, 
ece p. 332, poll. Fiduciary vendora may •iiako uie of a condition in this 
form: soo llobiOH v. Bell (1839). 3 Bcav. 17: Bunn v. Flood (1885), 28 
Cb. i), 586, 591, C. A.: lie Okifforiel, OAtffinVf v. WeUton (1888), 40 
Ch. 1>. 45. The court does not decree specifko pcrformaaoc with com* 
pensutiou against trustcC'Tcndora who have been groasly negligent, but 
icavia tbo purchaser to his rvtnedy at law against the trustcoa (TTAili ▼. 

C.'MddoA (1H42), 8 a. & Piu. 760. 787. H. L.). 

(a) Where the misdcecriptioo. although not proceeding from fraud, ia 
in a mate rial and subetantiar point so far affecting the anojoct-matter o! 
the oontnet that it may reasonably bo supposed that, but for such znU* 
description, the purohasor uiigbt never have cntcrod iuto the contract at 
all, in such case the contract is avoided altogether, and the purchaser is not 
bound W resort to the clause of ooinponsatloD. Under such a stato of facts, 
the purcbosiT m.'iy bo considered as not having purchased the Ibiug that 
wue really (he subject of sale " {Flight r. J^ootA (1834), 1 Bing. (k. C.) 370, 
per Tindat., C.J., at p. 377 : see Jacob4 v. IUvcV» flOOO] 2 Ch. 858. 864 ; 

Jonei V. (1813). 3 Camp. 286 (salo of a publie*]iou8C dteciibcd as 

free,’* but in fact tied)). 

(o) Re Fttveett and flolmey Contrart (1889), 42 Ch. D. 150, C. A.; 
compiuo Calcraft v. TfoebacA (1790), I Vcs. 231; £>r$u)e v. Manjton ii802), 

6 Ves. 675, 679; i^tnAi v. ICokeby {T^ord) (1818), 2 Swan. 222; 

V. Heeketh (1877), 7 Oh. D. 675; BnglUk v. Murray (1883), 32 W. R. 64. 

As to the oaae where tho property is greater than was supposed, see 
note (e). p> 330. poll. 

[a) k.g., where land is sold as copyhold, being in part freehold 
(Aylii V. Cox (1852), 16 fieav. 23). or as freehold, but, owing to its having 
formerly beim copyhold, the miuenis are reserved to the lord of tho manor 
{OpptTlon V. JWhofion (1871). 6 Ch. App. 436; Kerr v. Paweon (1858), 25 
Beav. 394; sec Bellamy v. Debonkamt [1891] 1 Cb. 412, 0. A.: but conlrat 
if, in virtue of a composition with the lord, the copyhold tenure is hardly 
disimguisbihble from freehold (Price v. Maeevlay (1S52), 2 Do G. M. 6 b G. 

339, C. A.), and a cttstomary freehold desceudiblo under the custom of 
borough•Rnglish (see title Real Puopsrtt amd Citattbls Rsat.. Tol. 

XXIV., p. 155) may be nghtly described as freehold {Wadmorer. ToUor 
(1689), 6 T. L. U. 58)); or again, where leaseholda, though held for a kmg 
term, are sold as frt^old (Dm v. Corps (1804), 0 Vea. 368), or the 
length of a term is greatly overstated (A^aiA v. R^oodmoa (1884). 52 L.T. 

49), or an underlease as a leaso (MadeUy v. Booth (1848). 2 Da G. dt Sm. 

718i Broom v. PArlKps (1896), 74 L. T. 459), or land is sold m building 
land, when subject in lact to a right of way {Dykoi v. BtoAs (1838), 4 Bh^ 

(V. 0.) 488), or there la a misti^ as to (XeooA v. JCwffstt 

laitF. 115). 
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ot third partios which mai^rially interfere with its enjoyment (b) or 
Telvie(c)» or il a pert of the property materiel to its enjoyment ia 
miesing (<0f or where an error in quantity ie so great as not to be 
a proper subject for coinpenH)vtion(e); and the condition does not 
apply to cases where it iBimpossible to assess the compensation (J‘), 

555. Where the render has not got the interest which he has 
agreed to eell, the pnrcho&cr is in general entitled to take such 
uitorest as lie has, subject to an abateuient of the price, notwith¬ 
standing that he thus obtains an interest materially different from 
that which he agreed to buy. Thus the court has assessed 
compensation in case of a sale in fee by a vondor who was 
entitled in remainder and could not get in the life estate C?)* nr who 
had only an estate pur autre on a sale of leaseholds 

(6) St^h AA undisclosed eoAcmools ▼. StUtlige 0847), 1 Do 

0. & Sm. CODl.or andisclosed restrictive covcaaoU r. /?oo<4{1884), 

1 Bing. (M.G.)370; Budd v. LateeUe *.[ 1900] ICb. 81G; see CMey. Vatmyton 
OQ. B. 0.616,018. C. A.; i'snuelaiid IFiiroa v. TucWfflOOTJsOh. 
191). A public Ix^y buying uadcr the Lends Clausos Consolidation Act. 
1840 (8 A 9 Vkt e. 18). tAcs free from tbs covenant, and pays com* 
pensatioo to tbo covoasntoo (A«r6y t. flarrepiU SeXeel ^osfa. (1898] 1 
(Ui. 497, C. A.). Tbc siistenco of a eswer und^ tho garden attached to a 
h<»U8e roay be a subject for eoinpcneatirm (lU /irswer and //onJfifM's Conirwi 
(1899). SOL. T. 127, C. A.; and see gUcpAerri ▼. Croft, [1011] 1 Cb. 531). 

(c) >Vlisro, lor instauoo. it is lubjeot to a lease for IIvca at a low ront 
(HhcUs ▼. JcmssilSei). aDoG.K. A.T. 307. a A ). 

(d) See, c.y.. J>obell v. f/ufeSinson (1835), 3 Ad. A Ivl. 35C (yard dc^ribod 
aspatt of thti property sold, but in (act held by the vendor at a yearly rent); 
/lre««r y. iiroten (1884). 28 CL I). 309 (house and garden d<'Af.rilHd as 
onclosod by rustic wall with tradesmen's on trance, though tliewull did not 
in fact belong to tho pro]»erty. and (ho entrance was used on sufferance): 
Stanton v. Taiiertan (1893). 1 Szn. A O. 629 (situation of house mUdescribod 
through tho particnlars failing to xndicalo the peculiar nature of the access 
to the house): Poere v. LavAeti (1844), 7 llcav. 946 (salo of a wharf with 
jolty, but the latter in fact rsmovablo at will by a third party). 

(e) 2>urham (Bari) r. Zegord (1805). 34 Beav. Oil. Whero there is a 
large error to uo prejudice of the >«mdor, tho purchasor may be able to 
rescind instead of paying on in encased price os coinponaatioD (Price v. 
Jfcrtk (1337). 2 T. & C. j^.) 620); if not lie must give compensation undor 
tbo condition (Leflis y. Tomptoa (1851). 9 Haro, 268). In Ofun^ to Wright 
(1886). 64 L. J. (CH.) 690. compensation was refused to theyoodor; and 
sec Bourns y. Lowion and Coiniff Land and Building (7o., [1885] W. N. 
109; but tbo condition is intended for thr*. benefit of oooh party. 

(/) Sherwood y. Jfobtfw (1828). Mood. A hi. 194 (contmgcDoy of not 
having children). This was tho case wLcro, on t))C salo of a timber estate, 
the average siie of the trees was erronoonsJy stated, but tho number waa 
not given (Brooke (Lord) v. Bountkwaite (184C). 5 Hare, 208); and where 
tiic minerals wore found to belong to tliizd parties, and the value could not 
be ascertained (gmsiWn v. PoweU, Powell v. Bimpfon (1852), 20 L. T. 
(o. 8.) 106 ); and a miaatatemeot as to the occupation under a loose of the 
prepay may be of this description (Ridgway y. Ong (1849). 1 Mae. A G. 
109); but a clerical error as to proper^ comprised in an underlease (OruielZ 
V. Feto (1864), 2 Bm. AG. 39), or an error in the partieniara as to oceupatioD 
which is corrected by Information givan to the purchaser (Farebrolker r. 
Qihea* (1667). t Ds Q. A J. 602^ C. A.)» b not an objection to tee title. 
Tho case of undisclosed m**tr)etive coTsnaata has also been referred to tbs 
difflciilty of aiacssing oompenaation (Cato r. Thompson (1862), 9 Q. B. D. 
016, 018,0. A.); see note (8). supra, 

(g) Beliherpe Holgaie (1844). 1 Coll* 203; but see Thomas t. Z>4r4M 
(lg37b 1 729. 743. 

(A) Bamw v. >fssd (18691, L. B. 8 Bq. 424 1 and sM ffomer r. WMa9U 
(im), Jo. A Car. 874, 
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hdd for ft term of years, bat xnisdeecribed ae carryiDg a right of 
renewal <»); and on the grant of a lease for a term beyond that for 
whioh the leeaor had power to grant it (A). 

656. Unless the condition for compensation is expressly limited 
to errors pointed out before completion, the purchaser can recover 
compensation for errors even after completion; and in the abmce 
of SQch express limitation tho court does not import into ih% 
condition a distinction between errors discovered before, and errors 
discovered alter, execution of the conveyance (f). 

A purchaser is not necessarily debarred from claiming com¬ 
pensation under the condition b^use he knew of Ujo error before 
ne entered into the contract (m). 

657. Whore the condition is framed to cover errors in the 
description " of the property, it does not extend to defects in title, 
but only applies to misdescriptions of the corporeal property (»); 
and the same principle seems to apply wliore It provides for any 
error, misstatement, or omission in the particulars" (o). The 
innocent omission by the vendor to disclose the service upon him 
of a notice by a local authority requiring him to execute certain 
works in respect of his property is rot such an ** omission in the 
l)artieulars as would entitle the purchaser to compensation under 
the usual condition where the expenses of the worlwdo not become 
a charge on the property until after completion of thesale(p). 

U is a general rule with regard to defects in title that the vendor 
will not be compolled to give, nor the purchaser to take, an 
indeaiuity against the defect ( 7 ). 


(0 rainier v. (1853), )l llann S6. 

(1;) Leulit Y. Oromwulin (1667), 2 1. It. Ea. 134. 

(l) Cann v. Cenn (1830), 3 Sim. 447; Bo$ v. HfUham (1866), L. R. 
2 Exoh. 72; JU Turner and SkeUan (1670). 13 Cli. D. 130; Palmer ▼. 
Joftfifon (1683), 12 Q. B. V. 32 (disUnffuishliig Jolige v. Baker (1883), 11 
Q. Ji. D. 255, on the gronoU that in that case there was no contract for 
compensatiou); PMps v. TKAtle (1881), 7 L. R. Ir. ICO, C. A.; eonlra, Jfonson 
V. Tnarker (1878), 7 Ch.D. 620; sec ^fto Easfwood V. Atkicn, [1013] W. N. 
129. But where tbero is uu ooodition for the allowance of oompsnaatioo, 
the purchaser cannot oleitn oompena.aiiou after coo vejaace (Beticv y- Be$Uy 
(1878), 9 i'h. D. 103 ; AUen v. Rtchardion (1870), 13 Ch. D. 524 ; cTloyloa 
V. LearA (1889), 41 Ck, D. 103,0. A); and soo p. 406, poet. 

(m) Tifit v. ^ndaU (1883), 40 L. X 71; but see Cobbett y . Jjoeke-King 
(10()O), 16 T. L. K. 370. Evideucc, however, is admissible to show that the 
purchaser lieard the auctioneer correct the misdescriptiou before the sale, 
and in this case he will not bo entitled to compensatiou nnder the condition 
(Be Bdwarde ittSykee (Daniel) & Ca., Ltd. (1800), 62 L. T. 446 ; and compare 
Ifendereon y. UvaMon (1867), 15 W. K. 800). 

(w) D^enham y. Sawbrid^^ [1001] 2 Ct. 98; B$ Bev/ue and liaeUrtU 
ContraH (1888), 39 Ch. D. 110, C> A. A defect in title w'hicb tho pur- 
chonec is precluded from objecting to is not a ground for oompensation 
{Re and Dre»*$ Contrad (1827), 41 Sol. Jo. 274). 

( 0 ) It is not the function of the p^Tcolan (0 deal with titia ** {BUiiberg 
V. fsoeci, [19061 2 Gb. 175, 184). 

(p) Be r^Iona and TayloPe Contract, [1900] 2 Ch. 625, C. A .; and quote* 
whsihor the omission would enable the pui^aser to resist specific per* 
lormanoe or obtain rescission (ibid., at P. 632). 

(o) Balmanno y. LwmXey (1813), 1 Ves. 5c B. 224 ; v. Hooker 

(1818), 3 Hadd. 1D3; HauaeUe v. (1844), 7 Bear. 521; Bidgu^ay v. 
(7f«y (1849), 1 Mac. kQ. 109; but HO BaUey y. Omni (1806), 13 vei. 73; 
SomibltAe v. (1806), 13 Ves. 81. Seeue, where eonditions disclose 

CH Izwumbranoe; see note (I), p. 330, poet* 
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668 * Ib the second (om (r) of condition relating to misdescrintioo 
it is prorided that any error, misstatement, or omiBsion shall not 
annul the sale, nor sh^ any compensation or abatement be allowed 
in respect thereof ($)• Notwithstanding such a condition, the 
Teodor cannot enforce specific Mrformance of the contract with or 
witboat abatement, if the misdescription or omission is material 
and substantial, that is, such that the purchaser cannot get what he 
agre^ to buy (a); and in such circumstances the purchaser is 
entitled to rescind and recover his deposit (&). On the other hand, 
the purchaser cannot enforce the contract against the vendor witli 
compensation, though he may, of course, take the property without 
compensation (c). 

Too condition in the second form does not appl^ to latent defects 
in the property, but only to such matters as might bo discovered 
by on inspection of the property with reasonable care(d). 

Soapier. S.— 

659. A date is usually fixed by the conditions for the completion of 
the purchase(<), but, in the ab^uco of express stipulation to that 
effect, or unless an intention that it should be so can be implied from 
the circumstances, such date is not of tho essence of tho contract (/)• 


(r) As to the cITcct of tbo first form, mq pp. 329 $t tra.. unlc, 

(0 See Eoeydoptodis of Vonni and rrcccucDts, Vol. aII., p. 280. 

(o) V. RfvtU. (IDOO] 2 Cb. 858. whsnoo it would appear ibat a 

eonaitioD czclnding comprns.atjon appUoa to all errors, whi^thor groat or 
small, but only witbin ibolimitlaid down in ffooih (1834). 1 Bing. 

(N. C.) 370, 377; I'crfinan V. Hill (183G), 2 Buts. C70; WhUUmore v. 
Wkittemore ( 1 H 8 D). 1,. K. 8 Eq. 81*3 (largo dcHciuncy of aeroago not covered 
by more or 1<^ "; too note (y). p. 3ii7, ante); /U Arnold, Arnold r. A mold 
<1880), 14 Cb. I>. 270. C. A. (sale of a close doscribud os a fout'Oero field, but 
in fact fouT'Sevcntbi of a sevon*aoro Cold): Cording if v. Vhceeeborough 
(1862), 4 DeG. K & J. 379 (doficionoy in quantity of ncaily onc-liali). 
** No^itbft tan ding such a condition, tbe ooui^ will not docroc specific per¬ 
formance at tho mst&nce of tho vendor, if he hat materially tbo 

purchaser, and it is wcU known that a loss serious mislo.idmg is sotfleiont 
to enablo a purcliaaor to resist specific performance than is re'^uiml to 
enable him to rescind tbe contract ** {Ho Jrrr^UTMi IfAtfc’i C<ndTact (1886). 
32 Ch. D. 14, 0. A., per LiKDLST, L.J., at p. 29). 

(b) iiottingham Pai^i Brick and Tits Co, v. Bnilor (1686), 16 Q. B.' D, 
778. 786. C. A.; Uegtcood ▼. MaUatUn (1883). 26 Cb. D. $67; see. further, 
as to recovery of the deposit, pp. 401. 402, poet 

(e) CordingUg v. Cheruehoroitgk, nupra; ke Torrg and While'a Oordraci, 
otrpra; see kicoU v. Chanbere (1852), 11 C. )I. 906. 

(A) Ro BuckoU and C^atrud, [19021 ^ ^h* C. A.; bub soc Bo 

Brover and Hankins'* Contrael (1809), 80 L. T. 127. C. A.; aud v. 

Croft. [1911] 1 Cb. 521. 

(e) 8oe Encyclopsdia of Foma and PreccdcoU, Vol. XII., p. 281. Tbo 
•• 28th day of December next in a contract made on tho 16th December 
cefen to uiat December {Daicee v. Char/iUg, [1880] W. N« 37, 38, O. A.). 
The date cannot be waived and anotha day subsututed verbally 
▼.Eo6tiwoii(18$7), 3 Bing.(x.C.) 92H). Although no time is fixed, the con¬ 
tract iVnone the less enfoiccable {Gray v. (1889), 43 Ch.D. 208, 214, 
0. A.), and the vendor must make out his title within a reasonable time 
(gmproa v. llugho* and Armstrong (1897), 76 L. T. 237. C. A .: and aoo 
Gfs#n ▼. 8*nn (1879), 13 i’h. D. 689, 609). As to commotion gODcrally. 
SOS. further, pp. 436 ot **g,f post. 

(/) It was otherwiao at common law (fiansftp v. Padiaiok (1860), 6 
Bxoa. 616; see Berry v. lonny (1788), 2 Eip. 640, n. t Wilds v. Fori 
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AUhoogh, however, time is not originallj c! the essence o! the i8wt.i 
contract in this respect, it mey be made bo by either party giving 
proper notice to the other to complete within a reasonable tiine(^), mim 


>Uli 


or nnreaeonable delay by that otber (h). CondMtew. 


S60. The conditions or contract usually provide for payment of Uitmt<ra 
intereflt on the balance of the pnrobaae-money from the (Tale filed porcbm. 
for completion until tbe actual date of payment, it the purchase is 
not completed at the date filed (i). According to the form of the 
condition, interest is payable if the delay arises (1) &om any cause 
whatever (i); (2) from any cause whatever other than the wilful 
default of the vendor; or (8) from the default of tbe purchaser. 

Whether tbe agreomenb for payment of interest makes it payable 
in case of delay from any cause whatever ({>, or from any causeotber 
than the wilful default of the vendor (m), iho effect, in either ease, is 
the same, since even under the former words the purchaser is not 
iKMind to pay interest during dolay due to the vendor's wilful 
defanU (n); and such conditions are binding and compel ihu purchaser 
to pay interest unless liocan bring the delay within theetcentiuo (r>). 

If it is fraxiie<l in the third mode, the pinvhaaer is only liable to pay 

(1812), 4 Tuuiit 334: ifartMl v. Powell (1846), 8 Q. ii. 779). Tlie rule 
in equity is stated by I«onl CAitMS, L.J.. in TiUey v. Tkonuso (1867), 3 
rU. App. 61, 07, approTiog the language of Tprk£R, L.J., in Rohertit v. 

Jierrjf (IH51), 3 HoG. M. & Q. 284, 201. C. A.: andthn rule now prevaiU; 

Roe Judicjktnre Aot, 1873 (30 A 37 Viet. t. IH)). n, 25 (7): wl eon I if 1c 
Kuitttt, Vo). Xin., p. 154. As to a public-bouee, eee Oo»l<iko r. TiU 
(J826), I Hum. 370 : and sec. gcuorally, title Contract, VoI. VII.. pp 412 
el 9e^.: os to waiver of time, koc ibid., p. 415; v. Booucy (1890). 25 
L. K. ir. 342. 

( 9 ) King v. IVi/^oh (184.3). 0 Buev. 124, 136; p. 404. pout. As to wbat 
is a reuacMiAblo time, aoo WeUs ▼. MoxweU (Xo. 1) (1803), 32 Bear. 408; 
nlHrmed, 9 Jur. (n. s.) 1021, 0. A. : Crcwfcnl v. Tovyootl { 1879), 13 Ob. 1>. 

163 ; Hmitk v. BnIs/ord (1897). 76 L. T. 179; Pticknfy v. KethU (1013), 67 
Sol. Jo. 380, C. A. 

(b) Orecn v. (1879). 13 Cb. D. 689. 

(0 Hw t)neyclop:Bdia of Forms and Pn*oodeiits, Vol. Xlf*. p. 281. 

IniereHt may be reserved at au increaMne rate (/fej^«ftT. nnd 

Yeortl Bail. Co. (1800). L. R. 2 Eg. 221). Tills coalition will notne<**«A;iri1y 
bo rc'ad into a eonlraet for sub-piirehaHo in Ibe some terms (Ks Kerhlo 
and StillvftWa FUUan Brick Co. (1898). 78 L. T. 383). As to the payment 
of interest whore it is not expressly provided for. see p. 374 el fteq., post. 

Wliere them was a mere Agreement to p^ interest from the day hxed for 
completion without .adding '*ifi caso of dday from any osase wljabovcr'* 
the purohasor wsis allowed to avoid payment of interest by Appropriating 
money to meet tbo purohase<money (KersAaw v. Kershaw (1869), X. H. 3 
Eq. 56): but see Eiley to SlrettlfUld (1886), 34 Ch. D. 380; pp. 334, 

370, pMt. 

{k) Formerly the condition seems to have been regarded as fixing only 
tbe rate ot iotereet and leaving the actnal payment to bogin wh» the title 
is miide out (jlfimit v. HiMfcissim (1827), 4 Buss. 121, o.). 

a Ftekers v. Band (1850), 26 Bear. 630; fFifltamt v. Qltnlon (1806), 

. App, 200. 

(m) £« Riley to StroatfiM, supra* 

(«) Iftfltoms V. Oleniou^ SHpm,atp. 210: i2s Woode and heitis* CofUrael, 

[1898] I Ch. 433, 430 (where, the word wilful ** being omitted, the court 
held nevertheless that ** default" must be ooDsUnod as wilful defattU'* 
and not in the sense of mere failure to perform): soe also DmnoU v. 

[1903] 1 Ch. 609 526. 0. A. 

(o) 8ee the caass cited in noka (I), (»)» nepra. 
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intej^t if the delej is ettributeble to Uimi end not if it ia dne to 
the lUte of the Tendor's title (pX 

It is for the poroheaer to ^ow th&t the vendor vu guilty of 
wiUnl default, and that thig wilful default was the cause of the non- 
completioa of the contract on the date fixed (q)» If the vendor goes 
abrc^ for a holiday two days before the date fixed for oompletioii(r), 
or neglects to obtain the concurrence of neoessarv pariios ($), or to 
procure admittances to certain copyholds (t), or where, owing to Lis 
misinterpretation of the conditions of sale, be refuses to deliver an 
abstract of title (u), or under a mistake of law omits to obtain a 
oonvevance from one of two trustee mortgagees (v), in each of these 
cases he is guilty of wilful default. On the other hand, an oversight 
or an honest mistake of fact is not wilful default, at least, if it is 
not persisted in by the vendor (o); and the vendor’s repudiation 
of the contract, and unsuccessful resistance to the purchaser’s action 
lor s^ifio pe^ormance, has been held not to oonstitute wilful 
default, so as to disentitle him to interest (6). Nor does delay 
occasioned merely by tbe state of the title, and not wilful on the 
part of the vendor, relieve the purchaser from paying interest (c). 

661. A purchaser cannot evade payment of intereet under the con- 
ditioD by depositing the pur chase-money at a bank and giving notice 
to the vendor that be will only be liable for deposit interested). 

562. It is usual to provide that upon completion of the purchase 
tbe purchaser shall be entitled to possession or receipt of the rents 

ip) JciiH V. Garriin^, [lOOS) 1 Ch. 191; Sec J^erry v. Smith (1842). 
Car. A M. 504; v. Hendenon (1847), 1 DeO. A 8m. 680. 

(q) B4 C^r^roHpn and Tubb$' Contract, [18041 2 Cb. 624. S20, 

C. A .; tbe default must be the cauca eouMAt of the aoUj (i?enneU v. 
Slone, [imj 1 Oh. 226. 236). 

(r) Ke Young and Uanlon'i Contract (1866). 31 Ch. D. 168. C. A. j and 
Boe definitions of wUfuland ** default,*' per Dowen, L.J., t64d.. at p. 176. 

(I) Be Strafford and Moplee, [1896] I Ch. 236. 240. G. A. 

(l) Be ITiUoas and SUoene" Contraet, [18941 S Oh. 646. 

(«) Re PaUy and Jacoh'e Ooiara/*t (1890). 80 L. 7. 49. 

(s) Be UetUiu) and Merion'e Oontrady (1893] 3 Ch. 269, 281. 0. A. As 
to delay owing to the veador*a mistake os to the length of a teoancy, 
ua Be Poetmaster-Oeneral and CoIam's Oonlroci, [1906] 1 I. I(. 287, 477. 
C. A. 

(а) Bmn«» v. Stone, [1902] 1 Cb. 226. 232; [1908] 1 C^i. 600. 520, 
626. C. A. '*The honest belief of either party in the validity of his own 
view will not prevent such party being In default, though it may provent 
such default being a wilful default within the meauiug of the contract" 
(Be BagUy*Worih\ngton and Cohea's Oonlnct, [190^ 1 Ch. 648, per 
PajLESn, J., at p. 657. where all the oases ore eoimdcrod). 

(б) North V. i'ereiMl, [18^] 2 Cb. 128;" wilful defeat *' meatva obstrao« 
tion m the completton of the contract" (Aid..per Kxebwicu, J.,at p. 136). 

(e) Shenpin v. Shakepear (1864), 6 I>e G. M. A G. 617. C. A. (where 
the condition was in the form ** from any cause whatever"): WiUiawu 
V. Olent^m (1866). 84 Beav. 628. 581; aAnued (1666), 1 C%. App. 200. 
206 : Viekert v. Hand (1859), 26 Bear. 680; Polmrfion (lord) v. Turner 
(1864), S3 Bear. 62A Da Vieme v. Da Yieme (1849). 1 Mae. A G. 888, A 
OTorruled; see FAkart v. Hand, ewpra, 

id] Be RiUg to StreedfieU (liM). 34 Ch. D. 386; not foibwing Re 
Mde' and Norion*e Oontrad (1886). 62 L. T. 321. and distinguishing Sa 
Jfaas tf on ond OHoean (1884), 27 Cb. D. 666; and see Yiohere v. Hand, 
supra.* see. further, p. 376. port Ai tc tlM pesiUon of parties pending 
soDpletioQ, toe pp. 864 et tea,, poet: and os to oompletion geaerhUy. 
Uopp.iX%miteog.,paet.^ ^ 



Part IJl.—Coimvmve ow SAti AMD Spbciaj. Btovlatiovb. 



and profits as from the dajr fixed ibr e<HDpl6tioc» and shall be liabb 
to all oatgoings ae from that date, aaeb rents, profits, and outgoingi 
to be apportioned if necessary (s). In the absence of situation 
the time fixed for completion is sot the cruoiiU date, and U a title 
has not been shown by that date, then the purchaser does not 
become entitled to tho rents and profits and boond to discharge the 
outgoings until a good title is shown (/). 




Pwtbhlat 

CondittM 


563. The term ** outgoings is of very wide import and “ 
includes not merely rates, taxes, repairs, and the ordinary expenses of 
cultivating or managing the property (ft), but also expenM, thongh 
of a capi^ nature, of works executed by local authorities under 
their sanitary and other powers which are recoverable from the 
owner, and are also, in general, charged on the property (i). 

Expenses incurred by and payable to a local authority in respect 
of work done aro not apportionable, and the liability for them 
as between vendor and purchaser depends on whether or not they 
are charged on the property, and if bo charged, when tho charge 
was created. Where a charge is created (ft) it usually .attaches to 
the premises on the execution of the works, and not at the time 
when the apportionment is mode by the local authority among the 
various premises affected, and the eipensee must be borne by the 
vendor or purchaser according as the works are completed before or 
after the date fixed for completion ({). If the expenses are not a 


(<) See Eocyclopisdla of Forms and Precedents, Vol. XII., p. S8l. 

** Fossessioo ’* docs not moan personal ooouMtion if the iiurcbsser has 
notice of a tenancy (Xefts v. Ddon (1860), 28 Bear. 607)« As to the right 
to poBsession. see. further, p. 367, pirt. Without a stipulation lor 
apportionmcjit, snelt outgoings only can bo apportioood as are appor. 
tionablo at law T. 6<^poA (1879), i c)x. D. 309, 318, 0. A.). 

But os to rents and other periomc^ paymmits, eoo Apportionment Act, 
1870 (33 ii 34 Viot. e. 36), ss. 3, 4 ; title Lakolojid and Tsnant. VoL 
XVtiJ., p. 482. As to apportionmont ol tithe, see note (p), p. 364, post. 

(/) CarroduM ▼. Sharp (1856), 20 Bcav. 66; i^ariftf v. Tagg» [1900] 

1 (m. 231, 234, 235 ; lU BigheU and Birgit Oonfrod, [1902) 2 Ch. 214. 217 : 
BennuU T. Shnf, [1903] f Ch. 609. 624, C A.; and too p. 371. post. 

As to oomplotioA. see, farther, up. 436 H itq.. j»$t, 

(o) See title Lakdlobd AKD Twaxt, VoL XVIII., p. 493. 

(s) Gorrodui T. 8ftarp, $Hpra; see also Bank v. OaUan, [1910] 

1 i. R. 38. 

(0 Such, for instanoo, as expenses inoaried by local authorities under 
tbcPubUo Health Act, 1876 (38 It 89 Viot. c. 66), as. 160, 267 (see Be 
BeiUivoTth and JMier (1888). 37 Ch. D. 636; Bati Ham Oosaeit v. 

AyUtt, (1906] 2 K. B. 22; HiUardv. BaI^*witft»HeriXorpe Urban Council, 
(1906] 1 h. B. 60, C. A.); ander the mvabe works Act, 1892 

(65 ^ 66 Viet o. 67) (seo Stock v. Veoftia, (1900] I Ch. 683, C. A.; 
followed in ffurtscs v. Troodftouis, n9C^] I R. B. 306, C. A.); and under 
local imptuvement Acta (see Mid^ep v. Ooppoeft (1870), 4 Bx. D. 809, 
C. A.); the expensee of abating a nnisanoe under the Publie Health 
(London) Act, 1891 (64 Ss 65 Tiot. c, 76) (see Barehi v. Togy, (1900] iCh. 
281), and of palling down dangerooi sUuoLuies nnder the I^don 
BoUding Acta, 1894 (67 & 68 YtcA c. ccxlil.), as. 102—114, and 1898 
(61 A 63 Viet C. cxxsTiL); sec TMt v. Wynns, [1897] 1 Q. B. 74 

i deeided under the earlier Acta, repealed but re-enacted in thaae Acts), 
t is doubtful whether expenses of me iast-mentioaed kind con be eharged 
cn the premian (Bs SigheU and BinTi (7eiUi^, [1908] I 287, 291, 
m. <X i.), 

(ft) See tltie Lafdlobi) awd Timant, VoL XVIll., p, 494: 

(Q Shek r. Meahin, supra; fis fFofsf^aes's CantroH (1900), 44 Sol. Jo, 
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chirg6 upon the premisee, they f&U, under the conditioD, upon the 
vendor or the purchaser according u they become payable before 
or after the date for oompletion (m). Bat in the absence of the con* 
dition, a purchaser who pays by reason of his liability as owner for the 
time l^iog cannot recover the amount from the vendor (n), thoagh 
in the case of erpeasea which bocome a charge on the property before 
conveyance, he can recover ou the vendor's covenants for title in the 
coDVoyaoce(o). Freqaantly, however, a condition is inserted 
throwing upon the purcha^r the expense of complying with any 
notices sensed by the local author!^ lH>tween the date of sale and 
completion (p). 

Sub-Sect. 9.— Co»vty<ui<$. 


CoDvejsnca 564. Conditions of sale usually throw the cost of conveyance as 
far as possible on the purchaser. lu the absence of conditions, the 
purchaser prepares the draft conveyance at bis own expense, but 
the expense of perusal and execution by the vendor and all other 
noceasary parties falls on the vendor (a), and the vendor bears the 
oxi>enBe of getting in any outstanding legal estate, or of any act 
necessary for completing his own title (6). The couditiuna do not 
in general vary this practice as regards preparation of the draft con* 
veyanco and perusal and execution by too vendor, but they provide 
that the imrchaser shall bear thoeipenee of perusal on behalf of and 
execution by all couveying parties other than the vendor, and the 
expense of any assurance or act necessary for getting iu an out* 
standing legal estate or completing the vendor's title (<). 

A condition aimed merely at the getting in of att outstanding legal 
estate does not a])ply to an unsatisfied mortgage estate or tonn (d ); 
but if the purchaser stipalatee to bear the expense of ** prepa>*mg, 
obtaining, making and doing every aesuraiice and every act and 
thing necessary for perfecting or completing the vendor's title," 
he must bear the whole expense of procuring the concurrence of the 
vendor's mortgagees (e), or of the execution of u deed to confirm an 


645 ; S 0 Alien and /MscoZTl ConiraH, [1904] 9 Ch. 226, 230, C. A. i Miltard 
V. Dalby-ieHh-Q<'xthQrp 0 Urban OftancU, [10U5] 1 K. B. 60, C. A. 

(«) Midgle^ v. Cojrpock <1670), 4 Ei. D. 309, C. A. ? Tu55« v. Wynne, 
[1697] 1 Q. B. 74 ; sec Bankl ▼. [1900] I Ok. 231. 

in) Egg y. Blaynay (18S8), 21 Q. B. D. 107 (eiipeDSee arising under 
tho Metropolis Msuagement Act, 1862 (25 Sc 26 Viot. o. 102), a 77). 

(e) Boo pp. 461 H ctf., j>o$L 

<p) Soo EneyclopMa of Forms and Precedents, VoL XII., p. 282 : IU 
Inland and TayU>ri Cenimet, [1900] 2 Cb. 025, C. A. 

(а) PooU V. lliU (1840), G M. & W. 835 : p. 433. past. 

(б) See Beeves v. GiR (1838), 1 Bcav. 375. On a sale of an cstato in 
lote under coadiiioTis whicli throw a common iocambrauco on one lot 
ezolastvrly, the other porchoB(‘rs are entitled to an iudoumity from the 
purchaser ot that lot {Casan^ar v. Strode (1818), 2 8wan. 347). 

(e) See Encyclopedia of Forma and Precedents, VoL XII., p. 283. 
trader a ooodittoa that the conveyance shall be made at the expense of the 
purchaser, he is not liable for the expense of procuring the ooncurreuoo of 
necceaary parties other than the vendor IParamore v. Greenelade (1853). 
1 Sm. St G. 641, 544). 

(d) Blrany v. naiekee (1856), 2 Jur. (v. $.) 388 ; compare Bopkin$on v. 
Chamberlain, [1908] 1 Ch. 853. 

(«} Be WiiM and Argenti (1889), 60 L. T. 735. But where the words 
were " the assurauce and every instanuaent required for completing the 
Tspdor's title or for any other purpose to be pr^ared by and at expense 
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imperieetl; dxecQted eonveyaoce to (he veodor liimBeU(/). Such a 
oonditioD, howerer, doee not abeoWe the yendor trom his dnfy oi de* 
ducing, at his own expense, a title to any ontotan^ng legal estate (p)» 

Stm-Sscr. 10 .—JWe IkaU. 

565. Since the owner of the land is entitled to possession ot the 
title deede {k), the vendor must hand over all docmnents of title 
which are in his possession and relate exclnsively to the property sold, 
and in the abeenceof stipulation to the contrary be must Uar the 
cost of obtaining them it they are not in his pOBseseion (t), but, 
where he retains part of the land to which any doenments of 
title relate, he is oiititlcd to retain such documents (Ik), ^liere land 
is sold in lots, the purchaser whose purchase-money is the largest 
is entitled to the deeds relating to the several lots (f). It is 
the nractiee to provide expressly to the same effect. Thus a usual 
coiiditiuD of sale stipulates, with respect to common title deeds, that 
the vendor shall retain them if any lota are unsold, and that as 
between different purchasers tboj shall go to the purchaser who 
pays iu the aggregate the largest purchase-money, and that ho shall 
give an acknowledgment of right to production and undertaking 
for safe custody to each of the other purchasers at their 6xp6D8e(m). 


eacrr. 1 
Blghta 
under 
Parheote 
Conditlcsa. 

TlUadeedi. 


666. Where documents of title are retained by the vendor, the 
purchaser is, in the abeenceof stipulation to the contrary, entitled at 

of the purchaser,*' they were hold iniuOlcient to throw oo (ho costs ot 
|icrusat and execution of tho cooTsyauco uo behalf of a mortgagee 
bonder and Wnlford'i Contract (1900), 83 L. T. 316). 

</) Ke Woodo and Xewtt* Conlrad, [1308] I Ch. 433, 437. 

Ro Adame' Truitcee' omi FrotCe Contract, [1007] 1 Ch. 806, 703] 
compare HkccmciB Wataworke Co, (Offleiul Manager) v. J^olron (1801), 
3 Do (2. F. 6c J. 36. 

(A) Amiin v. Croome (1842), (Tar. Ac M. 663; Re TTiUianM and New* 
putttle'i 0>Hchc$s) Contract, [1897] 2 Cb. 144, 148; see titles Uortoaqb, 
Vol. XXI., p. 204; UsAL PuorSKTT ain> Chattels Real, Vot XXIV., 
pp. 176. 230. 240. 

(«) Be Viitky and Jeeeon'M Cenirwt, [1898] i Ch. 419. An sgr^ment 
to give ** real security *' against k>M of UUo deeds will be spociOcully 
enfoiecd {Walker v. Bamee (1818), 3 Madd. 247). The fact that tho oon- 
Bidcratiou is a rentobarge does not, apparently, entitle the vendor to 
rotoin the deeds (Durt. vendorB and Pnrenasers, 7th ed., p. 694). 

(A) Vendor and Purohaser Act, 1874 (37 ^ 38 Viet o. 78), s. 2, r. 5. 
llie rulo refers to an " estate,*' but this means au estate in land, including 
leaseholds, so that, on a sale of land by a mortgagee whose security also 
includes personal property, the pnrohasor Is, in the absence of a special 
condition, entitled to tho mortg^e deed, oolwithstandmg that the mort¬ 
gagee retains the personal property {Re Willtame and yewetuiU'e {Backete) 
CoflIrmTf.t 18971 9 Cb. 144, 148). Doenmenie showing the extioguishment 
of an easement in regard to which land retained by the vendor was the 
servient tenement and land sold was the dominuit tenement are properly 
retained bv the vendor (Rs Xeitmanwaiid Walkef^e CoafriMf, [1906] 2 Ch. 640h 

g Orimthe v. Batchard (1864), 1 S. & J. 17. 
i) See Enoyelopmdia of Fonns and Preoedents, VoL XII., p. 422; 
aWong V. S(rof^ (1858), 6 W. R. 466. Under a condition that the 
deeds are to go to the purohaser of "the largest lot," the purohastt 
of the largest single lot In extent takes them, although the pur* 
ohase-money paid by another pur^sser may be greater {CHffiAe v. 
ffoteWd, supra), ana, a fortiori, the porebaaev oi the largcet smgfe lot 
bo^ in extent and value (5<ott v. JocAmw (1866), 21 Beav* liO; see 
OnmnvngMm v. Bume (1889), 1 I. Su. B. 150), is to suoeeiitive lalee. 
•ee Re Levs. Oopsl v. Home (1901), 88 L X 7tf 
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hifl espeoBd (o bave attested copies oi them (n).;. and be is lUso 
entitied at bis own expense (o) to a covenant lor, or an aeknowledg* 
ment of hie right to, prodncUon, and^onlees the vendor is a trusts 
or ^ undertaking for the safe ooetodj of them (p). 

But the inability o( the vendor to famish the purchaser with a l^al 
covenant or acknowledgment for production is not an objection to 
his title if the pnrchaMr will, on completion, have an equitable 
right to production (q). 

667. In the absence of express stipulation, a purchaser is 
entitled to have all docnmente forming the vendor's title properly 
stamped at the expense oi the vendor (r), and, as regards documents 
executed since the 16th May, 1886, any condition excluding this 
right on the part of the purchaser is void (t). It is usual, however, to 
insert a condition throwing on the purchaser the expense of stamping 
any unstamped or insufficiently stamped documents executed before 
that date ((). A. stipulation that any unstamped or iasufficiently 
stamped doeoment shall not be stamped at once, but that the 
vendor will undertake to pay the penalty it it ever becomes 
necessary to stamp it, seems not to he enforceable (»)• 

The conditions also usually require the purchaser to bear the 
expense of the registration of any onregtatered documents which he 
requires to be registered (a). 


Sttb-Seot. ll.-^CbManCi TiiU. 

568. Where the vendor is a trustee or mortgagee and is acting 
in such a capacity, it is usual to insert a condition stating the 

<•) CpOTCjanclog and Law of Property Act, ISSl (44 St 45 Viot. o. 41), 
s. S (S); see Dan ▼. TueiUr (1801), S Vcs. 460; Bou^JUon v. Jewell (1808), 
15 Ves. 176. The poichaier is not enUtled to copies of deeds which are 
produced as nuatire evidouoe that the proportj was not oomprisod in 
them (SugdeD, vendors and Pnrehasen, 14th ed., p. 436). 

(o) See vendor and Purohaser Act, 1874 (37 A 38 Viet o. 78). a 2, r. 4. 

if) (Donvejaucing and Law of Property Aot, 1881 (44 Si 45 Viet o. 41), 
s. 0; see p. 429, pott; and oomparo TaUt r. Pluiabe (1854), 2 Sm. St 0. 
174. The right to an ackDowledgment replaces in practice tbo former 
right to a covenant for prod action (Ooepar ▼. Smer^ (1844), I Pb. 388. 
390; Sugden, Vendors and Porohasers, 14thed.^p. 440 einq. 

{q) Vendor and Purchaser Aot, 1874 (37 St 38 Vict. c. 78), s. 2. r. 3: seo 
p. 429^M»f. 

(r) WkiUnf to Loomt (1880), 14 Ch, D. 822; affirmed (1881), 17 Ch. D. 
10, C. 1.; diatiogulshed >o Sx parU Birlbock Freehold Land Society (1883), 
24 Ch. D. 119, 134; and the right extmdi to a lease or tenancy 
agreement, aabjeot to which the property is sold (OoUma% v. Oolemai 
(r898),79L.T. 66). 

(i) Stamp Aot, 1891 (54 St 55 Viet. o. 39), a. 117; and see title Ksvsmub, 
VoL XXrV.,p. 712. 

(0 See Xncyclopedto of Forma and Precedents, VoL XII., p. 280. 
If each a ooadirion is inserted the oontract ahould be stamped with 
an adhesive stamp oaoceUed at the Ume of execution, aS the Inhmd 
Boreone Commlasionea reluae to stamp a oontract containing inch a con¬ 
dition with an io pr ssi o d stamp onlem too penidty is pidd; see 44 Sol 
Jo. 657. 


(a) See 8i^ V. Mmkood (4845), 14 M. St W. 452 j Jfiaon r. A15tos 
Mcnae /mtom Oo. (1867). L. R. 2 Bxch. 338; AbhoU v. Stratton (1846), 
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olaaraoter io which he Bells, and proTiding that he will Dot give aaj 
oovenaDt fer title except an express coTeoant or the implied 
Btatutorj ooveDaot that he has not incombered; and, in she ease o( 
tnuteee, that the ooocnrrence of the persons beneficially interested 
shall not be required (6). But each a condition does not absolre the 
vendor from showing that he has power to sell as trustee, and it only 
expresses the rights of the parties apart Ironicondition,aiucea vendor* 
trustee need covenant against his own acts only, provided notioe of 
tho vendor'e oharacter is given (e). If the vendor is in fact a 
trustee, bnt notice of Oib trust has been kept off the title, he should 
not disclose his character, but should stipulate that no covenant for 
title shall be given except an express covenant that he has 
not incumberod. This is not notioe of a trast(i). 

6VH*SBOr. osd 

569. It is usual to provide that the property is sold subject to the 
existing tenancies and to tho claims of tenants (s), to rights of way 
and water and other easements affecting it, to rights of adjoining 
owners, and to all chief rents and oaigoings and incidents of 
tenure (/). This condition does not absolve the owner from his dutv 
to discloao to the purchaser all matters affecting the property which 
are within his knowledge ((7). and matters of the nature in question 
should, as far as practicable, be stated in the particulars; but it 
operates as a protmtion to the vendor if it subsequently appoars 
that there is soms right in favour of a third party of which he was 
ignorant at tho date of the contract [h), 

8uB*i^EaT. 13.— 

570. It is nsually provided that, as regards damage by fire, 
tempest, or other accident arising after the sale, the property ehall 
as from the date of sale be at the risk of the pnrohA8or(i)* But this 

{b) See Kueyolop^Bdia of Forms sad Prooedeuts, Vol. XII., p. 2S3; 
Convoyauomg and Law of Property Act, ISSi (44 & 45 Viot o. 41), 8. 7 (F); 
nee further pp. 347. 416, post. 

(c) Soe wotUh V. Ffdpspion (1S46), 5 liare, 660; Onslow r. Londii^ 
5oro«sA (Lord) (1652), 10 Haro, 67; p. 427, post. But tbe condition does 
not prooludo the purohanr from insisting oa a covenant as bonedcial 
owner from iho equitable tenant for life {Rs Sawyer and Baring's Contract 
(1S84), 51 h. T. 356); see p. 427, post. 

(d) Sm p. 346, post, and Compare Conveyancing Act, iSll (I Sr 2 Geo. 5, 
0 . 37). s. IS. 

t Seo Be Derby (9arf) a%d Fergusson*s Coatrool, (1612} 1 Ch. 476. 

See KncyclopiMia of Forms luid Preoedents, YoL XII., p. 870. 
Beywood v. MaUdlieu (1883). 25 Ch. V, 357; yoUir^han Paieni 
arul Tiie Oo, v. BuiUr (1886). 16 Q. B. D. 778, 786, Cf. A. As to 
such duty of drsoloeure, see Dougherty v. Oates (1600), 45 8oL Jo. 119^ 
pp. 297. 302. aide. 

(S) Musedl V. Ha^ord (1866), L. B. 2 £q. 507, 612; and as to this 
oonmtion. eoe 54 Sol. Jo. 265. But tho oonditioQ only applies to rightf 
available against the vendor; hence, where two lots are sold subject to the. 
condition, a right of way s^^uirod by tho tenant of one lot itfuost the 
tenant of the omor is not by ^rtno of tbe oondltioo perpetnatea in favour 
of the purohMT of tho former lot (Daatrl v. A.nderson (1862), 8 Jur. (h. s.) 
328 : and see FdKey v. Dwyer (1879). 4 L. R. Ir. 271; i>cUjMfsUe* v. SU 

Vestry (1860), 34 SoL Jo. 545). 

(i) See Bnoyclopttdia of Forms and Preoedents, Vol XII.^ p. 282. If 
■U4h'provision U not made, it is not unusual'to inquire, whBn Sending in 
lequlsitions on title. If the vendor will bold the insaraaee on behalf of thb 
purehMar; see ffewsMu v. ifs ew sE (1899)4 8U L. T. 681. 
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only expresses the rale ot law applicable io the ease of deterioration 
oi the property after the sale frotn any cause other than the 
vendor's wilful neglect or default (k\ It is usuallv also provid^ 
that» subject to the consent of the office being obtained, and to 
payment by the porchaeer of a proportionate part of the premium 
tor tbe current year, the benefit oi the insurance policies shall, if 
the contract is completed, belong to the purchaser (i)* This gives 
the purchaser an f^ditional right, since, in the ab^nee of such a 
condition, he most pay the purchase^money notwithstanding 
destraction of the property by fire, and has no claim on the policy 
moneys (k), A purchaser should however, in general, effect liis own 
insurance directly the contract is made(m). 


Sttb-Sbot. 14.— P«r/armanr 0 of Commas in Amxm. 




7ctff«iiQre «r 
deposit. 


571. It is provided by statute (n) that on a salo of leaseholds 
the purchaser shall, on production of the receipt for ilio last 
payment due for rent under the lease before tho date of actual 
completion, assume, unless the contrary appears, that all the 
covenants of tho lease have been perform^ and olieerved up to tho 
date of actual completion (o); but it is usual to insert u condition 
making tbe recoi])t conclusive evidence of the i)etformiince of 
covenante or fbo effectual waiver of any breach of covenant up to 
completion (p). 

Stra^SscT. IS.— ¥or/tUnrt of 


572. Tho conditions of sale usually provide that, in case the 
purclu^r tails to comply with tbe conditions, his (le)»osit shall be 
forfeited, and the vendor eball be at ]il>erty to resell the property 
and to recover any deficiency in price on a resale from the original 
purchase r, an d als o the costs of the resale or any attempto<l 

(fe) Sec p. 309, post; a&d see title Ixsuxakck, Vo). XVII., pp. 52a 
621. ' 
(f) See note (i), p. 339, nnU. 

(m) The chief rcMoii fordoing ibis is the delay and uncc^rtainty in pro- 
coring the conaent of tho oiliec : occasionally lire policies contain a eJauae 
making the policy available for purchasers (see 48 Sol. Jo. 761), and then 
if the coDtract contains tho pxovuion in qnestioD, a separate insurance 
need not be ellooted. 

in) Conveyancing and Law of Property Act, 1881 {44 it 46 Viet ©. 41 ), 
E, 3 (4). A vendor who has expressly agreed to make a good title cannot 
give verbal evidence that tho puirbascr was aware of breves oi covenant 
existing at the time of tho contract {BamtU y. WkeeUr (1841) 7 H AW 
364: see Jfs AOen and DrUceWt Contract, [1904] 2Ch. 226, C. A., explaining 
BiaiahMt<MdBird‘$Contmet. [1908J 1 Ch. 287, C. A.); butinthe abwmeo 
of such express amement the vendor can give evidence of thopurdiaser's 
knowledge, and then tbe breaches are not an objection to the Utle (Clarks 
V. Oolman, [18961 W. K. X14, C. A.). ^ 

( 0 ) Fonneriy tbs burden of pmof that the covenante had been i>er. 

(1881), 61 L. J. (OH.) 

The etatnte shifts the burden of proof [JU EigkeU and Bird's Con- 
supra), but doMnot preclude the purchaser from sotting up broaches 
Si and Wmt oJ England Perveival BsnrfU Building 

B^srU Contract, ^913] 2 Ch. 381 )• As to a continuing breach, see Bs 
MaHin, Bx ports v. Tucker (1912), 106 L. T. 38R 

(pj ^ Knoyolopttdia of Perms sod Precedente, Vol. XII., p. 289: BnU 

li. wT I- ^ 7 App. Cm. 19, 

98 , but the conditwD docs not cover breaches eoxnmittM bv uic randor 

•ftw the eontnot t . RigUiif (Use), 21 Boev. 381). 
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resale (9). Uodar each a eooditioQ Uie parchaeer cannot call for an 
account of the enrplos i! a larger price is obtained on the resale (r); 
and the Tender, even though he does not succeed in reselliog the 
property, can still forfeit the deposit and recover the expenses of 
the abortive sale (t). If the vendor seeks to recover the deficiency 
on the resale, be must bring into aoconnt the forfeited deposit (a). 
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Part IV.—Proof and Investigation of 

Vendor’s Title. 

SscT. 1.— Vtndnr^M Ohliffotion as to TiUe, 

SuS'Bbot. X.-^Exient cf fks Otdigation. 

673. In the abaonce of any express stipulation os to title ( 6)1 Obiioitofias 
a contract for sale of land implies an agreement on the part of the ^ 
vendor to make a good, that is, a marketable (c), title to the property 
8 oId(<f). Ho discharges this obligation when he shows that he, or 

) See Encydopodia of Farms and PrcM^rdoDle, Vo). Xtl., p. 384. It 
bosDoca held that the vendor has a right of rceslo ia tbo absooco of oxpress 
etipulaiion (.^edU V. Lrciwardet, Sdwa^cs t . iVoh^ (1877), 5 Ch. 1>. 87H, 

388, C. A.) $ but this hu boon qacelioned; soo Williams, vendor and Pur- 
olyvHcr, 8nd ed., p. 01. The omiseioo by a tmstco to resell is uot 
nccoBsarily a bit*aoh of {7'hom$on v. Ohrulu 1 Mitoq. 230, 

240, il. L.). As to resale where there is default iu paymeet of on iostal* 
mont purchase-mao(sy. see KUmtrv. BrUu\ ColwMia Ovclk'rd 

Ltd., [1013] A. 0. 319, P.O. 

(r) Ex jfnrio UunUr (1801), C Ves. 04, 07; sod words oro usually added 
to the condition expro^y provldii^g that any iucrcsse in pricosholl belong 
to tbo vendor ; scu tlio form roforrr^ to in ooio (g), sitpra. 

($) Essex V. JJanieU, JMuisfl v. Essex (1878). L. U. 10 C. 538, 648. 

(a) Boc p. 400, p<Ml. After the rrsolo ho cannot sue tbc purohosor for 
tlio original purohoso.inoiioy (Lonoad v. Daoall (1847), 9 Q. n. 1030). As 
to foHeiilQg tho deposit sport from the conditioa. see p. 390, post. 

(8) A contract ooniaioing no stipnlaUon rcstrictisg too title to bo shown 
by tbo vendor is called an open contract; but usnally tbo vendor protects 
hiinsolf by inserting special stipulations os to title; see pp. 318, 321. ante; 
and also by reserviug a right 01 rescission; see pp. 324, 326, ants; P*ige v. 

Adam (1841)* 4 nesv. 260. 286. 

(c) A marketable title is one which at oU times and under all ciroum- 
Btanoce can bo forced on on an willing purchaser (Pyrke v. TV<tddinghan 
(1852), 10 Hare. 1, 8); see Macoitekg v. C/foyfon, [1898] 1 I. It. 291. 0 . A. 

A title, though not morkclsble, may Iw a go^ holding title, f.c., one 
which presents no probability of on adverse claim being made, and eon 
ueuidiy be sold under suitable conditions os to title; see also note (s), 
p. 481, ponl. 

(d) In O^iJms V. Fel/ambe (18)7), 3 Mer. 53,84, the right of tbc purchaser 
to a good title was spoken of as a right not growing oat of the o^eement 
between the poiiaes, but which is given by law ; and in this view it is 
collateral to aud not on implied terui of the contract (ElUs t« 

29 Ch. D. 861, 870, C. A.); bat usually it is treated os on implied term of 
the contract (iTureauv. T&ornAiO(1776), 2 Wm. B). 1078; 51. AlbnnrCDuA’e) 

V. 5ftors(1789), IHy.Bl. 270,280; Deed.(Troy v. 5toaum( 1888). 1 M. 6(W. 

605. 701) i and see note (f), p. 482, pesL The vendor's obligntion is the 
same whether the quoetioD arises in on setion for specific perfonnance or 
for domogea for breach of contract; see Purvis v. naysr (1821), 9 Price, 

488 i SouUr r. Draks (1834). 6 B. A; Ad. 992, 1002. But the Tendor's 
obligation to show a title may be excluded by the ciroumstoneoa oa well 
oa by tpoidMi ^pula^n (see Tunssr v. Turner (1862), 2 De G. U. A G, 
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1 . BOme person or pereons ^bose concnnence he can r^oire, oen 
Tradei'f convey to the purcbaeer the whole legal ond equitable interest in 
Obligation the land sold (s). 

sa to In general, it is sufficient il the vendor shows that he has a good 
¥ltis. ijtle by the time fixed for completion (/), but, if it appears before that 
time that he has not a title, and is not in a position to obtain one, the 
purchaser can repudiate the contract (^). 

Abctimctof The vendor shows bis title by d^vering an abstract of it to 
tide. the purchaser and makes bis title by proving the contents of the 

abstract by proper evidence (h). 


of 

UUe. 


674. Ou a sale of freehold or copyhold land, the vendor must 
deduce a title (or a period of at least forty years preceding the salo. 
This has been substitnied by statute (t) for the period of sixty years 
formerly required (k). Bui forty years is only the minimum period, 
aud in fact the title must be deduced for forty years and so much 
louger as it is necessary to go back in order to arrive at a proper 
toot of title (t). 

A longer title than forty years can be required in cases where 
before the statute a title longer than sixty years could be required, 


28,40, C.A.; AyfMdS^g). 7D66. M. &G. 70, C. A.): and if 

the vcudor's intenit is and the r^otraot vhows this lie need not 

moke a title except to the interest (TTortAtfi^fonv. (1S4S), 

5 C. B. 035); seo alM Re Judge and 8heridan*$ Conlrarl (1007), 00 L. T. 
451 ; HoK V. 2SeUy (1842). 4 Mau. & G. 4)0. 

(e) See Broi/bwe ▼. (1803), 8 Ves. 417, 430. It is 

fuffleient if the vendor shows thathe nas a good equitable tiGe and power 
to get in the legal estate (CamOanre/l on^ BoatA Zondon Soeidy 

r. Zfof/owoy (1870). 13 <b. D. 754, 703); the getting in of tbo legal estaU^ 
ie a matter of conToyonco, and not of title (Aroms v. Rrawn (1844), 
14 dim. 303 i Kitchen v. Palfner (1877). 46 L. J. (cit.) 611; aoe Smith y. 
EIUm (1050), 14 Jur. 682); confro, if it is uncertain in wboui the legal 
ostaio il vested (IFvmie v. Ori^A(1826), I Russ. 283). Formerij a solo 
was illegal unices tnu vendor had b^n in poMossion witbii] a year (stat, 
(1540) 32 Hen. 8, o. D. repealed bj the hind IVaDsfcr Act. 181^7 <60 A 61 
Vici. 0. 65), s. U); and as to **protrL'ocd tiUus*' ico Dart, Vendors and 
Purchasers, 7tb ed., p. 265. 

(/) Baehm v. TFo<)d(J820), 1 Jac. ^W. 410. 421. 

(e) Ferrer v. Kaeh (1865), 35 Beav. 167; compare Be Head’t TruiteeB 
and Maedoitaid (189Cq, 45 Ch. D. 310,0. A. ; Be Cooke and BoUund*e 
Contract (1808), 78L.T. 106; Be Brj/arU nud Bamingham'e CeRfracr( 18^], 
44 Ch. D. 218. C. A.; £e Baker ana Seknon^e Contract^ [1907] 1 Ch. 238 ; 
5e EurJcleehy and AtkineonU Contraei (1910), 102 L. T. 214; see p. 403, voet. 

(M PcfT V. Lotegtove (1857), 4 Drew. 170, 181; Oamca v. Bonnor, 33 
W. R. 64; compare UvXbinge v. Trtnder (1870),L. R. 10 Eq. 449,465. SeH! 
Borne V. (1841), 3 Scott (H. a.), 340; Sngdon, Vendors and 

Purrhasors. 14th cd., p. 406. 

(tj Vendor and Purchaser Act, 1874 (37 Ac 38 Viet. c. 78), s. 1, which 
applies to contracts of salo of land made after the 31st Decombor, 1874. 

(A) BannoeU v. Boms (1809), 1 Taunt. 430, 432; Cooper v. Bmmj 
(1844), 1 Ph. 388; Binch v. Shaw, Cgiyer v. FtfioA (1854), 10 Bbav. 
500, 512; Parr v. Zovearore (1857), 4 Dmw. 170, 183, n .; Boulton r. 
Bdmendo (IS59), 1 Do G. F. 5e J. 246. An earlier title than forty years may 
atiJ] be mqulreu in any case where, at the tiinn of thepassing of the Vendor 
and Pnrohsser Act, 1874 (37 A 38 Viet. r. 78), a purebuer might have 
xequixed more than a sixty yean* title; see the text, injra. 

(1) Bo Cox and Fooe'e Coniroa, (1891] 2 Ch. 109, 118. At to *'root of 
title,** see p. 345, ^aoi. 8o, und^ the former law, it might be necessary 
to carry hock the title beyond sixty yoan; see PAilitpi r. CaldcUnA 
(1868), L. R. 4 Q. B. 159. * 
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and as to snob eases tbs former praetiee siiJl prsvaila. Thus, in the 
case of an adTowson the period is one hundred jeare (a); in the 
case of a reTersionar; interest the title must be carried ba(^ at least 
SB fur as the instrument creating it(h); and on the sale o! a term of 
years more than forty years old, the creation of term most he 
shown. But it is sufficient both in tbs ease o! reversionfi and terms 
of years if the immediate title is carried back for forty years (c); 
and it seems that the eamo rule applies in other cases where the 
title to the property depends on an original grant, such as tithe 
rentcharge in the hands of a lay propriotor, or pinperty held under 
grant from the Crown. The original grant must be shown, but tbs 
Bubsequeot title only for tbe last forty years (d). 

On a contract to sell a term of years, whether derived out of 
a freehold or leasehold estate, tits purchaser cannot, in the 
absence of oxpvess stipulation to the contrarv, call for the title 
to the freehold (c); and, if the lease ie derived out of a leasehold 
estate, he cannot call for tbe title to the leasehold rev^ersion (/); it is 
sufficient if the vendor produces the lease under which he holds and 
shows A titlo to it for at least forty years and, on a sale of 


(c) Tliis U in accordance with tho maximum length of the period in 
which tho title to on sdTowRon can be extiogniabed under Boal Pro¬ 
perty Limitation Act, 16U3 (3^4 Will. 4. c. 27), s. 33; see titles Ecclbstas* 
TiCAL Law, VoI. XI., p. 6«0; LiMiiATfoN or Acnons.Vol. XIX.,p. 153. 

(t) Sco Dsit, Vendors and Purchssers, 7th ed., p. 329. In order to 
avoid any qneetioo as to potsouion of tho laud wheu the intercet falls into 
{josBOSsiou, it must bo shown that it is being enjoyed at the time of the 
sole by the owner of tho immediate estate. 

(r) iriUiaflM V. Sjiargo, [1S93] W. N. 100. Tho existoncs of a ] 0 Q)( tenn 
is frequuntJy only known from recitals of the lease cresting it coutamed in 
Riibscqueut assignments, and production of the lease is itopractiesblc; 
hut this is a defect of title unless tbe rondor has protected bimself 
by the contract against prodnetion bedog required {Frtnd v. Ifvckley (1970), 
L. K. 6Q. n. 213, Kx. Ch.). 

(d) Sco Pickerinp y. Bhtrhenu (Lord) (IS38), I Craw. &1>. 254 ; Sugdon, 
Vendors and Puicjiasers, 14th ed., 367. 

(«) Vendor and Purchaser Act, 1874 (37 & 38 Viet. c. 78), s. 2, r. 1; 
.Tones V. WntU (1890), 43 Cb. D. 674, C. A.; and as to notice, see p. 344, 
poH; Conycyancing Act, 1882 (45 & 46 Viet. o. 30), a. 3 (1). As to 
jtMumiMg that tho )oai>e or underieaao was duly granted, soc t5nf.. 
a. 3 (4), (5). Before ibis enaetment, if the term sold bad b^n created 
witMn sixty years preceding tho date of the contract, the lessor's title 
hod to be deduced lor such a period as, with the Utle to the term from 
its creation, made up the ponod of sixty yeara (Purvis v. Boyer (1821), 
0 Price, 488; Souier v. ProXe (1634), 5 B. & Ad. 002; compare Wh\U v. 
Pol)am5e(1805), II Ves. 337 $ HerersU ▼. BoUon {Lcfd) (1812), 18 Vea. 
605); FMu T. Book^ (1817), 2 Her. 424); unless the lease had been 
graiKed by an ecclesiastical corporation; see Po»a y. iSpaaoer (1816), 
2 Mer. 430, n. A aimilttf reetriction as to Utle is imposed in the case of a 
contract to grant a lease $ sco title hAUVUonD aki> Tsxaxt, YoL XVIII., 
p. 862. As to the description ia particulars of sale, sec note ($), p. 307, 
anU, A contract to sell a lease ia not saUsAed by the grant of an 
underlease; see p 805,anfa. 

(/) Ck>nreysncing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
s. Hi); as to notice, see p. 344, j>os(; tonyeyancing Act, 1882 (45 & 48 
Viot. 0 . 38), a. 3(1). 

(g) Wiuiomt V. Bpew, aapm .* see OoiUm^ v. Woolf, [1863] 1Q. B. 39 $ 
tme LAraiORD AMU TBVAJiT. VoL XVlll., p. 382; and, ae tfi ttowing 
title to a prior eontraot for the Icese, see ekodoo v. ibbriaoa (1858)» 
4 Die a. IL 4t a, 787»a A. 
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land formerly copyhold or cnatomary freehold* which haa been 
ezilrancInBed, the porohaser cannot call for the title to make the 
enfranchieement (ft). 

But in ail tbeee easee the etatatorv restriction on title can be 
excluded by express stipulation (i). and unless it is so excluded the 
purchaser takes the risk of being affected by notice of what he 
would discover if he inyestigated £e earlier title (A;). 

075. The vendor must prove by production of the proper 
evidence (0 the title shown by the abstract. In the absence of a 
contrary Btipulation. recitals, statements and descriptions of facts, 
matters and partiee contained in deeds, instraments (m), Acts of 
Parliament, and statutory declarations twenty years old at the date 
of the Bale, are deemed, except so far as they can be proved to be 
inaccurate, sufficient evidence of the truth of such facts, matters 
and descriptions (n) ; and the purchaser must assume that recitals 
contained in the abstracted instruments of any deed, will, or other 
document fonning part of the title prior to the time presoribod by 
law or stipulated for the eommencoment of title, are correct and give 
all the material contents of the deed, will, or other document so 
recited, and that overy document so recited was duly executed and 
perfected by any necessary formalitie8(o). 

' SuS-SbOT. 2.—Th0 Ahdraet o/ TiiU. 

676. The abstract of title is a sammary of all the documents by 
which any dispositions of the property liavo been made during the 
period for which title has to be shown, aud of all tho facts, such as 

(A) CoDTcjaikciiig sod Law of Property Act, 1681 (44 & 45 Viot. o. 41), 
S. 3 (2). 

(i) Vendor and Purobascr Act, 1S74 (37 4c 3S Viet. o. 73), e. 2; Con- 
Toyanoing and X^aw of Property Act, ISSl (4i & 40 Viot. o. 41), o. 3 (0). 

{k) BeePatffMA v. Horlaad (1831), 17 Cb. D. 303; titlu Landlokd and 
Tenant, Vol. XVlll.. p. 333; atMl sec note («), p. 303, post. 

(l) At to how far the evidenoo mvet bo such aa wnola bo admlMible in 
UtigatioD. eeo note (k), p. 304, |mmI. '* 1 do not entirely aaaeotto the proposi¬ 
tion that a vendor U in overy case bound to aupply ovideoco which wotUd bo 
admissible in an action for ejootment" {IlauM t. OmlUy (Eart), [1007] 
1 Ch. 690, per Parser, J.. at p. 604); and soo pp. 349 el eeg., post 

(m) Copioe of entriea in court rolls of admittances or aurreadera seem 
not to bo instruments, linoo they arc records of operative acts and arc 
not operative thomselvea; oonsequeatlr recitals in such documenta are, it 
is believed, not wiCbin this statutory nuo. 

(a) Vendor and Pnrohaaor Act, 1874 (37 fc 38 Viot. o. 78), a. 2, r. 3, 
The decision of Mauns, V.-O., in BoUon v. London School Board (1878), 
7 Ch. D. 766, that a recital of a seisin in fee contain^ in a deed twenty 
years old at the time of the oontraot waSi under this provision, ovidenco 
of such seisin, except so far as it was proved inaccurate W the purohaser, 
and that no p^or title could be reqniM, is not law (fie woUii and Qront^c 
Conint^, [I90C] 2 Ob. 206, per SwxirrsN Eadt, J., at p. 210). As 
to the effect of conditions malting recitals and statements in deeds 
evidonoe, see Oould v- While (1864), Kay C83; DryidaU v. ifars(L854), 
6 De O. tf • 4t 0. 103, 0. A.; Poppldon v. Buchanan (1808), 4 0. B. (n. s.) 
20 ; and, as to the oflect of a reolW of an earlier deed as evidonoe of that 
deed, see V, AtbofI {1838). 7 Ad. & El. 783 ;BKAytoav.(7ood«oa( 1839), 

5 Blng.(N.o.)738. 

( 0 ) Xk^Dveyaacing and Law of Pro_perty Act, 1881 (44 & 46 'Hot. o. 41), 
f. 2 (I)S oOMan Inan (fforl) Md Snoictccdm and Orcor'c Coatml, [1912] 
S <3k 141; A UoydM Bank, Lid, and XtSisgtoa*# Obslmf, [191S] I Oft. 601« 
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births, marriages, deaths, or other matters affecting the devolation 
of the title during the same period (p). 

577. The abstract mast commence with a good '*root of title," 
that is, in the absence of contrary stipolation, with some docament 
purporting to deal with the entire legal and equitable estate in the 
property sold, not depending for iU validity npon any previous instru¬ 
ment, and containing nothing to throw any suspicion on the title of 
the disposing parties (a). The beet root of title is a conveyance in 
fee on sale or by way of mortgage. A general devise by will is insuffi- 
cient, as there is nothing to show that the property passed by it (5); 
there m net also bo proof of the teatator*s seisin at his death (c); but a 
specific devise is aproper rootof title (d). An instrument, the effectot 
which depends on some earlier instrument, isprisvi/oci^ an insulfioient 
rootof title, and it is necessary to go back to the earlier instrument; 
for example, a title depending on an appointment under a power or 
on a disentailing deed must be carried back to the instrument creating 
the power or the entail (e). If, however, it has been expressly 
agreed that such an instrument shall form .the root of title, the 
purchaser cannot require the production, oor an abstract, of the 
document creating the power, nor, it seems, the entail, unless 
the documoiits as abstracted throw doubt on the earlier title, and 


Slot. 1. 
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(р) Astothft vondor'i obligaHon to duUvor An abstract, 922, ani#; 

Pri<vlUy and Vonltfui (1802). 91 L, K. Ir. 122. 

(a) 8oc Re Oox and Nw9*$ Coniract, [1S91] 2 Ob. 100, IIS; Dart, 
Vondorn sod Pcrchason, 7tb od., p. 332. It is not csscuUal that tho 
title should commence with a aooumont {Parr ▼. Lovejro9$ (1857). 
4 Drew. 170). In the absenco of docaments, such long uaiutorropted 
l>os»ossioQ, enjoyment, and dealing with the property must bo ahown ae 
ruosenably raUce a presumption of an absolute title m foe timplo {Cottrell 
V. Watkim (1899), 1 Bear. 301); and undor an open contract ihrro must 
bx') forty years' possosaioa (JriooSa v. UevcU, (1900J 2 Ch. SSS, 889); mere 
proof, uowiwer. of forty years' pos oeas ion will not avail, without showing 
(ho oriKid of the possoesion, aa,e.o., an entry by the heir or by a trespasser 
(lliem T. JlfiB (1800), 13 Vee. H4,132; Eyhn v. Dkken (IS17), 4 Price, 
303). Where a known defect has been curM by the Statutee of Limita* 
Uoo, tho court compels thepurchaser to aooopt the title; see note (p). p. 351, 
post. Under a suitable condition a vendor may sell a mere possession, 
whore, for instouce, a rail way company sells superSneus land otherwise 
than io accordance with the statutory provisions {Bofonberg v. Cook 
(1881), 8 Q. B. D. 162, C. A.); and, as to such sales, see title Cokpolsort 
PuRCiuak OF hASD AUp CoxFSMaaTiOM, Vo). VI., pp. 26 el eeq. 

(5) Whore it u intended that the title shall commence with a geueral 
devise, this is always expressly stipulated, and the purchaser is required 
to assume the seisin of tne testator at the time of nis death ; otherwise 
the tiUe must comraenco with the conveyance to the testator, or, if there 
is no conveyance, with evidence of his seisin at the date of his death. 

(с) As to a condition requiring seisin to be assumed, see Be Banietetg 
Broad V. MttnUtn (1879). 12 C!h. D. 191. a A. 

(d) This is so, it is b^oved, in practice, but a speoifio devise hoe been 
said not to be on eligible not of title (see Purr v. Xoosprooe (1857), 
4 Drew. 170). sad it is better to specify the natnro of the document 
in tho cootwt: see Williams, Vendor and Purchaser, 2nd ed.. p. 109. 

(i) Bnt if the deed has been lost, and the poeseasion of the Iona has bora 
for a oonsidoiable time in accordance with the estates purporting to hare 
been created under it, the loss of the deed and the sMenoe of evidence 
of its oontrata are not objeotiona to tbe title; see Cemerndker v. SmwB 
(1791). dtad In Sngden, Vendors and Purchasers, Uth ed.. p. 866; 
BoeuUU r. O mn^eod (1631), Turn. A B. 16. 
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thea the parchaaer cas reeifit specific perfonnanoe unleae the Tender 
abatracts the earlier doenmeot bo far aa is necesBar; to remoye the 
doubt» and produces it(/). 

A Tolunlary cooTeyance is a proper root of title under an open 
eontract (p), but if it is made a root of a good title at a eborter period 
than forty years the conditions must dearly state its nature (a).^ 


Dooaae&u to 676* The document forming (he root of title and all subsequent 
beftbftnetod. documeuta^i) dealing with the legal estate should be abetracted in 
chief in order of date (A), induding mortgages, though satisfied (Q, 
bnt not loasoB which have expireo. Similarly, all material facts, 
such as births, deaths, intestacies, or other matters, should bo 
stated in their order of date. Receipts and other documents showing 
that death duties payable within twelve years of the sale (m) have 
been discharged should be abstracted. 

Sqikiubu With remrd to documents affeotiog the e<}U]iable estate only, a 
iDuracu. pnrchaser tor value taking the legal estate vnUiout notice of them 

IS protected (n), and therefore they are immaterial to bis title and 
in practice are frequently suppressed. This is always the case 
where the legal estate has been vested in trustees who are intended 
to stand towards third parties as absolute owners. In such cases 
the conveyanoo to the trustcee is framed bo ae to kcop the trusts 
off the title, and tbie object would be defeated if dealings with 
the beneficial interest were disclosed (o). Further, the abstract not 
uncommonly omits documents creating equitable charges, whether 
they have b^n paid off, or are still subsisting but are intended to 
be paid off on comploiioD(p). 

(0 CeoToyanouff and Law of Property Act, 1881 (44 A iS Viet. o. 41), 
a 1 (3), (11): see Bart. Vendon and Purchasers, 7tli ed., p. 334. 

(^) 04 Mauk and OronvitU (£eH) (1888), 84 Ch. D. 11, C. A., per 
COTTOV. L.J., at p. 24. A voluntary deed sa a link in the Utio is not a 
defect in title, since a purchaser gets a good title under it (ace title Bake- 
aUPTCT AND XvsoLVZNCT. Vol. II., p. 270, Ps Uart, Ex^rU 6rc«ii,[I0I2] 
8 E. B. 6, C. A: title Fiuttpuismt and Voii>abi.x Convztancfs, Vol. 
ZV.. p. 83), provided the purchaser has no notice of being impeachable 
(se« tm. p. 115). 

{k) Bi M<mh oad GroaogZe (Eorl), swpro; see ifoyci v. Pates sow, [1804] 
3 Ch. 857 i and see pp. 302, 318, ante. 

(«) Subj^ to the exception ^ leases more than forty yean old and 
other aimfiar eases; see p. $48, ante. 

(A) Kotwithstanding their nbaeqoant recital in the abstracted docu¬ 
ments {Be Bceiearlk and Tidy's Cantwt (1880), 42 Ch. 1). 23, 34, & A.; Be 
Stamfcfd, Spalding and Bcdcn Banlnng Oa. and Knight^e Coniraet, [lOOO] 
1 Ch. 287). 

(l) See Ileaid v. Crealodc (1874), 10 Ch. App. 22; and compare Gfroy v. 
Tovler (1873), L. B. 8 Bxch. 340. 265, £z. Ch. 

(m) After twelve yean they axe statute-barred aa regards purchasors for 
value; see title EsiAn and Oiukb Dsatb Brrise, vo). aIU., pp. 223, 
301. It is convenient to abetraet official cortifioat^of eearchee; seo p. 
862, po$t{ Dart, Tendors aiid Purchasexa, 71 li od., p. 1105. 

(a) Aa to dtcumstanocs in which a purchaser will not bo protected, see 
Jared v. OZemsnts, [1908] 2 Ch. $99; affirmed, [1003] 1 Ch. 428, 0. A.; 
title Eudrt, V^. ZIII., p. 81. 

See Be Barman ana UeMdgeand 'Biekmanevarik Bail. Ce. (1883), 
24 Gn. D. 720 ! OarriUT. Beal and Persoeoi Advofiee Oe. (1880), 42 Cb. D. 
263, 272: in & Blaiberg and AbmhMM, [1899] 2 Ch. 840, the trusts were 
by Inadvertenee disdOM; see also Be Pepe'e Cantraei, [1011] 2 Ch. 442. 

(p) In JVwMHowd ▼. Tr^()860), John. 608,612, where a letter cresting 
an equitahla charge which was intended to be paid oft out of the pii* 
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Where, however, the ebstract ehowe that the legal estate le in a 
trustee, and does not also ehow that be holds on trust for sale, or 
with a power of sale, the concorrence or consent of the beneficiaries 
is neceasary, and the equitable title muat be abstracted. 

Second mortgages framed in the same terms as legal mortgages 
should be abstracted (g). 

679. The abstract should set out the contents of every material 
part of the abstracted documonts according to their tenor, and not 
give merely a statement of the effect thereof (r). 

The parcels ae described in the first abstracted deed should 
be set out vtrbatim: in the absUacts of subsequent deede which 
repeat the same description they are referred to as the abetracted 
premises. Tracing of plans indorsed or annexed to the deeds, and 
referred to in the description of Uie parcels, ^ould accompany the 
abstract; and where, as is usually the case, the plans form an 
essential f^rt of the description of the premises, tracings of them 
con be insisted on {$). 

680. In the case of land registered under the Land Transfer 
Acts, 1875 and 18D7 (t), with an almlute title, tho only abstract that 
the purchaser can require is (1) a copy of the land certificate, or 
office copies of the entries on the register; (2) copies or abstracts 
of documents expressly referred to therein; and (8) a statutory 
declaration as to the existence or otherwise of matters which are 
declared by statute not to be incumbrancer (a). If the laud is 
registered with a qualified title, then, in addition to the foregoing, 
an abstract must be furnished of all estates and interests exolud^ 
from the effect of registration (6). Where only a possessory titlo has 
l>een registered, tho purchaser is entitled to the same abstract as 

cbaec*money bsd bcoo aunpreeecd, Woop* V.*C., tboaglit that this 
course was wrong, and would not have been iustiSable eren ii the charge 
had no longer been subsiitiog. But in tho practice o! conveyancers this 
strict rule ih not observ^ ; see Dart, Vendors and Purchasers, 7th ed., 
p. 337; WilHame. Vendor and Purobaecr, 2nd ed., p. 113. A Tondor or his 
solicitor or agent who, with intent to defraud, conceals any iustrument 
oiatcrial to the title or any incumbtaoco, or falsifies any pedigree on 
which the title may or does depend, is guilly of a misdemeanour; see 
of Property Amendment Act, 1SS9 (23 6l 33 Viet. e. 35), s. 24 1 aud, 
as to coQcealincnt of incumbrances prior to tho commenoemont of title, 
SCO Smith T. Rcbin$on (1870), 13 C'h. D. 148. 

(g) Such documents may possibly affect Uio Ugal estate; and guueraUy 
any documents which, although primarily affecting equitable inter^ts, may 
affect the legal estate should be abstracted ; see Palmers. Xocle (1881), 
18 Ch. D. 381, G. A. ; and Dart, Vendors and Purchasers, 1th ed., p. 330. 
But when a mortgage is selling under his power of s^, dealings with 
tho equity of redemption are no part of bis title, and do not require to 
bo abatxc^d. even supposmg the mortgagee to be aware of them. 

(r) For form of abstract, see Eneyolopsedia of Forms and Presents, 
Vol. I., p. 10. . 

(#) See Dart, Vendors and Purohaaers, 7th ed., p. 339. As to the right 
of a purchaser to have the prenuses conveyed by reftrenoe to a plan, see 
Re 8an$om and RarhMk'i CetUraci, [1910] 1 Ch. 741. and pp. 4S3, 424, pest, 

(t) 38 5c 30 Viet. c. 87 ; fiO dt 81 Viet. o. 85. 

(a) Land Transfer Act. 1897 (80& 81 Viot. a. 85), a. 10; and, as to tho 
matters declared not to be moumbrsncei, see Land I’lansfer Act, 
1876 (38 46 39 Viot. o. 87), a 18; tiUe Rxai. Phoputt aWP CBATTgLS 
Bkai, Vol. XZXV., p. 811. 

(5) Land Transfer Act, 1897 (80 4t 81 Viot, o. 85), a 16 (iv.). 
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ia the case of ooregistered land down to the date of first registra¬ 
tion and thereafter the same abstract as of land registered with an 
absolute title (e)< 

fiOB-Ssot. 3.—JSspAuat. 

581. The vendor is bound (o make and deliver, at his own 
extwiise, a perfect abstract (d), that is, ah abstract sliowing such a title 
as the purchaser is entitled to obtain under tbe contract (e). If the 
documents of title are not in his possession,*he must himself bear 
the cost of procuring them for the purpose of furnishing the 
al)A tract (/). Nor is the vendor relieved from the expense of 
delivering a proper abstract bj the mere fact that the purchaser is 
entitled under his contract to a free conveyance "(</)• 

582. On a sale of land under an open contract, the expenses of 
the production and inspection of all documents of title not in the 
vendor's possession, and the expenses of all journeys iacidental to 
such production or inspection, fall on tbe purchaser (k), 

^bere the documents are in the vendor a poesc>ision and are 
produced at the proper place for inspection, that is to say, either at 
the vendor's residence or near the land sold or in London (t)i 
the purchaser must pay the cost of inspecting them by his own 
solicitor; but, if they are produced elsewhere, the vendor must 
defray any extra costs occasioned thereby (k). 

(<?) LftiidTrariAfor Act, 1807 (SOSt 61 Yiot.o. 66 )., 9 . IG(v.)* Apoti^fwory 
title lus the cfloot of ea absolute title save that it does not preju<lico 
adverse olairui exiitiog or capable of arisiog at the date of registratioik; 
see titio Kbal PfiOFfUTT and Chattels Bbal. Vol. X.XIV., pp. 313, 314. 

(d) R€ Jckntim and JWtia (1686). 30 Ch. D. 43, C. A.; M 
Spalding anti JJostan Ranking Oo. and KnighCt Conlracl, [ISOO] I Cli. 3H7. 
lu sales, bowcTor, under tJic l^ods ClauBos Cooeolidation Act, 1845 (8 & 0 
Viot. 0 . 18), s. 82 , the costa of the abetract ore. in the absence of agroo* 
meat, thrown od the purchaser. 

(e) See Motieg v. Cook (1842), 2 Hare, 106, 111; aud scepp. 331, 341, 
ante. 

(/) The enoct o! the Conveyanciag and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), s. 3 ( 6 ), la oot in such case t 4 i throw the expense on 
the purchaser. '*f]*ho section! oMumes that a perfect abstract has been 
delivered and it deals entirely with snatters subsequent to that {Ro 
Stamfordf SpMing and Boiton Banking Go. and Oontracl» supra, 

per No&Tn, J.. at p. 291). 

( 9 ) Re PeUg and Jaoob*$ Coniraet (1809), 80 L. T. 46 ; but it is usual to 
stipulate m such cases that there shall be oo investigation of title. 

(A) Conveyancing and Law of Property Act. 1881 (44 it 45 Viot. o. 41), 
s. 3 (C), (9). Thus, the purchaser must pay the coaU of procuring the 
produetioD even of a doed which Is the root of tbo vendor's title, if it u not 
in the latter's posMsoion (Be Stuari and Oltoanf and 8eadon*s Contract, 
[1300] 2 Ch. 323, C. A.). and of title deeds in hands of the vendor's 
mortgagees (Be WitUR and ArgonU (1889), 60 L. T 736). A contract 
for the sale of the ** fee simple In possession free from inoumbranoes " is not 
the expreeeion of a ooutrary intention within tbe CoDveyanoing and Law 
of Property Act, 1881 (44 A 45 Viot. e. 41) (Be TTOlcH and Argenti, 
oupra). An to the former praotioo, compare 8 ugdeD, Vendors aud Pur¬ 
chasers. 14th ed.. p. 431. 

(4) Dart, Vendora and Purchasert, 7th ed., p. 48L 

(A) nu^hae V. Wgnn* (1836), 8 Sim. 85. If the vendor hag the option 
of produemg Uicm at any one of several speolded places, the parobasar la 
eDtitlcd to reasonable notice of tbe place seleotod {RippingSdU v. Llojfd 
(1833), 6 B. A Ad. 742). Ai a rale, a eountrysolioitor Is not allowed tJie 
coat of jouiDcys to London for tbe purpose of examining title deeds 
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088. The expenm o! seArching for, procuring, making, 
verifying and pr^neing all certificates, declarations, eindenoes and 
information not io the vendor's possession must, .in the abeence of 
any stipulation, be borne by the purchaser (Q; and all copies or 
abstracts of or extracts from documents of title not in the vendor's 
possession, for whatever purpose required by the porcbaser, most, 
in the absence of any agreement, be m^e at the expense of 
tho purcba 8 or(m}. 

584. On a sale of property in lots, the purchaser of two or more 
lots held wholly or in part under the same title is not entitled to 
more than one abstract of the ooinmon title, except at his own 
oxp6Jide(n). 

Snot. 2,-^Proff/ of THU. 

Scs-Sscr. 1 .—/m Otnml, 

086. Abstracted docuuioute are proved by proclucLion of the 
origin riiB(o). If a docuniont comes from the proper custody ( p), and 
there is no cause for suspecting its authenticity, proof of due execution 
is not required ( 7 ), and it is presumed to have been executed or 
signed as appears on its face (r). 

except in special circunistanoot (JKs ZVyoa (1844), 7 Beav. 400), sud it is 
irmnateriid tUat ho makes the journey at the request of bU client, unless be 
iuui limt oxplamed to him tliu lu^ogc o( the profession to dispense w.th suoU 
(itiunduiico {Ahop v. Orford 0^33), i My. St K. 6S4 ^ Uorloek r. 

ifmifh (1837), 2 My. & Cr. 4U6, 023). A Ix>ndon suUcltor is not bound 
to employ a count^ agent, but may send his clerk to osomine the deeds 
{iluokM V. fKynns (183A). 8 Sim. 85). 

(/) Conveyancing and Law of Property Act, 1881 (44 Se 46 Viot. 0 . 41), 
a. 3 (6). (0). Apart from statnto, all tho expense of proourinc tho evidonoe 
noocssury for verifying the abstroot falls on the von dor. Wbero lessees 
coven Hilt to &Qisli a house io the aolisfaoUon of the lessor’s surveyor, the 
certificate of the surveyor’s approval is neither a ** oertlflcate ” nor an 
*’ ovideuoe ” witiriu this provision ; it is ** not like a oertifleato of a pre* 
existing fact such as a birth, a tnarriage or a death, but it Is the foot Itsoli 
and forms part of the vendors' title, which must be procured at their 
expense ” {Kb Moody and YaU$' CofUraet fl885), 30 Ch. o. 344, C. A., por 
Frt, L.J<, at p. 349); compare Bo Edvarat and Rndkin to Orion (t8e8)» 
58 L. T. 789. 

(m) Coaveyan<'ing and Law of Property Act, 1881 (44 46 Viot. c. 41), 

s. 3 (6), (9). Kotwitbstanding tho wide Unguan of this provision, it does 
not relieve the vendor from making a proper Astraot and procuring the 
necessary doenmonts for making it at his own expense (see ease cited in 
note (/)«p- 348. onfs); nor dosa it affect the ordinary right of the pumhaser 
to bavo the title deeds handed over on completion, and any expenses 
inoarTod in obtaining them for that purpoee, if uiot are not in the vendor’s 
possession, must be borne by the vendor (Be Dvtky and Joioon'i Ooniraet» 
[1898] I Cb. 419). 

(n) Conveyancing Mid Law of Property Act, 1861 (44 Ss 46 Yiet. 0 . 41), 

s. 8 (7); ana see m Bimwufiu* Coninrei, [1908] 1 452. 

(oj As to prmif of Crosm grants, see titie ConsTlTUnovn. Law. 
Vol. TIL, p. 158; note (y), p. 361. pori. 

(p) if it oome from a place where it might reasonably be expected 
to be found '* (Orougiion v. Btake (1848), 18 M. & W. 205, per Pabkb, B., 
at p. 208; Doe d. Jaeobe v. Bkiaipe (1846), 8 Q. B. 158; and see ifeoiA 
(Buhop) V. WineMeeier {Marouii) ( 1886 ). 3 Seott, 561, 677). 

(q) And probably cannot ne r^ulrec (though the doenment Is lees than 
thi^ years old) unless them are eircumstanees of snspidon see Dart, 
Vsoaofi and Purehseon, 7th ed., p« 848. 

(r) Bee title BvmnGa^ YoL Xlll., p. 605. The porchaier is entitled 
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686 . When n deed Ckr other document of title haa been loot or 
doetroyed» deeondary efidenoe of its eontenia and ezedution may be 
^TOD upon proof of each loss oi deetrnction, and, if each evidence 
IS clear and cogent, a parehaser cannot object to a title depending 
on the lost document (<). 

587. If a deed is executed by attorney, the power of attorney 
must be abstracted and prodacM(l), and, if this was executed 
before the 1st January, 18^, evidence roust be given that the power 
had not been revoked by the donor or by his death, insanity, or 
bankruptcy before it was acted upon (u). But a power of attorney 
executed on or since the Ist January, 1688, and either given 
for valuable consideration and expressed to be irrevocable, or, 
although not given (or valuable oonaidoration, yet expressed to be 
irrevocable for a fixed time not exceeding one year, is, in favour of 
a purchaser, not revocable by death, insanity, or bankruptcy (v). 
Hence, in the ease of a deed executed under such a power of attorney, 
proof of non-revocation, either generally or within the fixed time, U 
not necessary. 

588. In the case of acknowledgments of deeds by married 
women made since the Slst Deceml^r, 1882, the memorandum of 
acknowledgment indorsed on the deed is sufficient evidence. An 
aeknowledgineot prior to that date must be proved by an office copy 
of the certificate filed in the proper office of the High Court (a). 

589. Where deeds are required to be enrolled (h\ the enrolment 
is usually proved by the memorandum of enrolment indorsed thereon 
by the proper officer, without proof of bis signature or official 

to an explanation of aav orasuros which eaoae sospieion (ffodtoa t. Bell 
(1830), 3 Jur. 100). 

(i) B4 Halifax Commorsiai BankinQ Oo. /Md Wood (1898), 10 L. T. 836, 
C. A.; see Bryonl ▼. Bugk (1837), 4 liuw. 1; Hart v. Qari (1841), 1 Hsre, 
1 ; v. Kdmonde (1889), 1 Do (t. F. ic J. 246. 2.51: and if duo execu* 

tioD isjproved its due stamping will bo presumed (iSiJ.; eee title Evidsnci, 
YoL Xtll, p. 606); bat this presumption is rebutted bj evidence showing 
that at a particu^ time the dooumeut was unslumpw lavMl* 

ment Oo. v. Uaviiidd (1872), L. B. 6 H. L. 624); seo title EviDBlfCa, 
Vol. XIII., p. 506, note (/). As to what constitutes secondary ovidenoe 
of a document, see title £VQ>BNCn, Vol. XIIL, pp. 422, 618 et $eq,; and 
as to enrolled deeds, see Harvsy ▼. BKiUpn (1743), 2 Atk. 541. 

(0 See Donby ▼, CoxU* <8 Co. (2885). 29 Cb. D. 500; Be A»fsy, Atrey 
T. Stapleton^ [1897] 1 Ch. 164. In Salon t. SanzUr (1834), 6 8iin. 617, 
the purchaser's objection to the title on tho ground of non .production 
of a power of Attorney was removed by the obtaining of a oonveyanoe 
bom the devisoe of tiie donor of the power. 

{%) See Smart v. Sandan (1848), 6 C. B. 896, 917, n.; and as to revoca¬ 
tion of powers of attorney, see title Aokkct, T<d. I.» p. 238. 

(o) (^oveyttotog Act, 1883 (46 dt 48 Viet c. 89), ss. 8, Q, and, see 0>tt- 
veymioi^ aod Law oi Property Act, 1881 <4e U 46 Viot. o. 41), e. 48, under 
which, if the instrument creimDg the power ia deposited in the Central 
Office, an office copy of such instrument U Buffimenl proof of its oontents. 

(а) Conveyancing Aet, 1883 (48 St 48 Viet c. 39), a 7 (8): and see 
Hoes and Beeovenes Aot, 1833 (8 dft 4 Will. 4, o. 74), ss. 84—88; Jolly v. 
Hm de ode (1868), 7 Eych. 820; and see title Husbajtd am Win. Vol. X v 
p. 888 . 

(б) ., coBTeyAaoei to charitable uses (UortmM and Charitable Uses 

let, 1888 (61 & 62 Tlot c. 42). s. 4 (8): eee title Charitibs, Vol. iV.. 
P* 181),;r .dtieutailing amraaoee (Fiass and Beoowiss Act, 1982 (8 4 
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character («); bnt aU Seeds directed bj aoj stetote to he enrolled 
in any court the ioriediction of which has been tranaferrod to the 
High Court may be enrolled in the Central Office, and oertificateB 
purportiz^ to be sealed with the seal of the CentAl Office may 
received in evidence without further proof of anthenticity (d). 

590. BegietratioQ of assurances in Middlesex and Yorkshire is BesirtnAton 

proved by the certificate indorsed thereon by the registrar (s). ^ aannnoM 

SuB'Sbct. ^.’^Pariieulat MatUrs. 

591. Seisin may be proved by showing acts of ownership done Seten. 

with respect to the land, such as the grant of a lease under which 
possession has been taken by the lessee and rent paid (/); but 
mere possession, although sufficient to ^ve a primd Jaeie title in 
ejectment, raises no presamption of seisin as tebween vendor and 
purchaser (p). ^ 

592. Awards of enfranebisoment of copyholds and voluntary sofrucbiK- 
enfranchisements, are pruvod bv production of the award or deed of nsctftvftrd. 
enfranchiaoment respectively, duly confirmed in case of an award, 

or executed in case of a de^, by the Board of Agrieultore and 
Fishetiee or its predecessors (h). Confirmation or execution by the 

Win. 4. c. 74), s. 41 i see titie Bbal PlioPBRTr amp Cbattbls Reai., 

Vo). XXIV., pp. 2Se. 257). 

(a) Boa d. williamt v. Lloyd (1840). 1 Msu. 6t 0. 671, 684 U aao. (a esse 
under the Charitable Uaea Act, 1765 (9 Geo. S, o. 36)). 

<d) R. S. C., Ord. 61, rr. 7. 9. 

(a) Middloses Registry Act, 1706 (7 Anno, e. 80), s. 6; Yorkshire 
H^^tnee Act, 1884 (47 U 48 Viot. o. 64). s. S. Under the latter Aet the 
roipstrv must also tibal the oertifioate with the seal of the registry. As 
to regUtratiou in county regiitries, aeo title Ebal Pbopbrtt and Ohattbus 
E xAt, Vol. XXIV., pp. 301 at too. 

(/) IVa/ooma v. Uptoi* (1840), 6 M. ds W. 636; OinrkaoA t. Woodhous^ 

(1762), 6 Teem Eep. 412, n.; compare Foi;ani6e v. T^eatiter 

Br$wtrif Oo. (1604), 73 L. J. (ci^ 722. As to semo, see titie Real 
P aOPBRTT AMP CuATTBLS Rbal, Vol. XXIV.. pp. 214 M tag.; and, as to 
admissions as to the logal estate, me Boa d. Boaial t. OouUhred (1837), 

7 Ad. 6fi El. 835. 2c9. Compare, as to poeaesaion, title Pbbsomal 
Pbopertt, VoL XXU., pp. 391 at lag. 

(ff) Boa d. Graham v. P#»/oId( IS3S), 6 C. da P. 636; and see ffiem r, 

Miti (1806), 13 Ves. 114, 122. Befeots in the early title, or In the evidence 
thmof. may sometimes be rendered inunaterial by the proTisions of the 
Beal Pronely Tiimitation Aots, 1833 (3 ds 4 WilL 4, o. 27J and 1874 
(37 dc 38 viot 0 . 67); see title Ldhtatiom op Aonons, VoL XXX., pp. 104 
St tag. But these provisions do not affect the right of a purchaser under 
an open oontraot to have a forty yearn* title Mduoed (daechs v. £spsU, 

[1600] 2 Ob. 868, 869): if, however, snoh title is deduced, it will be foroed 
on a purchaser, although it depends wholly or in part on the Aets mentioued 
(Garnet v. Boanor (18 m}, 54 L. J. (CH.) 517, 0. A.; Set>U v. iTiaos (1843), 

3 Dr. da War. 388), provided the defect is a known defect capable of beii^ 
oor^ iu this manner; a purohaser is not required to take a le^ in the 
dark (BsBwtef and Fottt Oantrw^, [1906] 1 Ch. 391, per Pabwxll, J.. 
at p. 408 ; Rs Alhirmmund BorsslTf OcmfroeAflOlS] 2 Ch. 1, C. A.); UUe 
LucsTATlOK OF ActiOMS, VoL XlX.. p. 166. As to presumption of Crown 
grants, seo Dart, Vendors and Porohasers, 7th ed., p. 360. 

(A) Up to 18S2 such predebeesors were styled Copyhold Commisiionere: 
after that date. Land CommMoners {titled Land Aet, 1868 (45 U 46 Viet. 

0 . 88), s. 4S): snd sinoe 1889 their powers and dutias have been transferred 
to thu Board of Agriculture, sinoe 1903 st^ed the Board of Agriooltuie 
and Fisheries; ase titles Aobicoltorb, Vel. r.,*p. 897: Comcotrs akd 
RiouTa OF CoMisoM, Vol. IV.« p. 536; CovsTtTVFioMAt Law, Vol VII., 
p. lOS; COFTBOLDS, Vol, VIII., p. 188. 
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Board is oonclosivo avjdenco o! all neeeaAkiy formalities baving 
boon complied with (i). An award made under the Copyhold Acfcf 
1852 (f), or the Copyhold Act, 1887 (k), may ^ proved by a copy 
Qsder seal of the Commissioners api>oint^bDder those Acts (2). 

693. An award o! isclosaro tinder any Act incorporating the 
Inclosnre (Consolidation) Act, 1801 (m), is proved by a copy or extract 
signed by the proper officer of the court, if the award was enrolled 
in one of the courts of Westminstor (now the High Court) or, if it 
was enrolled with the clerk of the peace for the county in which 
the lande lie, by the olerk or hie deputy (n). H the award was 
made under the Inclosure Act, 1846 (o^, it is proved by the award 
iteell, by a copy purportizig to be sealed with the seal of the Inclosure 
Commissioners^), or by a copy or extract signed by the clerk of 
the peace of the county in which the lands lie or his deputy (g). 

5M. A copy of the jA>ndon GascUc containing a notice of a 
receiving order or order of adjudication in bankruptcy ia conolusivo 
evidence both of the making and of the date of such order (r). 

696. Entries in the court rolls of a manor may be proved by 
production of the rolls (s), or by examined copies (f), or by copies 
signed by the steward and delivered to the tenant on the i'ollB(n). 

The last’Damed copies are osually accepted without proof of the 

(i) Cccvhold Act, 1804 (S7 68 Vkt. c. 40), s. 61 (1): see title Coft- 

HOLDS, vol. Vlll., p. 126 $ ooDipwe the eerlicr repealed eoactmente. 
as to awards. Copyhold Acts, 1862 (16 At 16 Vkt. o, 61), s. 40; )86H 
(21 Ac 22 Vkt. 0 . 94), ■. 10; and 1887 (50 Ac 61 Vkt. o. 73). a. 22;.as to 
voluntary ezifraflchiscmonts, Copyhold AeU, 1841 (4 6 Viet. o. 36), 

S. 66: 1843(6& 7Viotc.23); 1844 (7 A 8 Vkt. C. 66): and 1887(00 4(61 
Viet. 0. 73), I. 3; as to evidence of the former cojjyhold title after 
enfrandikoincnt, too Copyhold Act, 1894 (67 At 08 Vkt. c. 46), m. 02—64. 

(i) 16 At 16 Viot. 0 . 51, e. 49 (now repealed). 

(a) 60 At 61 Tict. o. 73. i. 22 (now repealed). 

(!) See note (X), p. 861, auU. 

(m 41 Geo. 8» o. 109: repealed by tbeCommoDe Act, 1899 (62 A< 63 Viot. 
e. 30). 

(a) Inclosure (Coneolidatioo) Aot, 1801 (41 Geo. 3, e. 109), s. 35; end aeo 
iDcloeore Act, 1833 {ZAtA Will. 4, o. 87), e. 8. 

(o) 8 4c 9 Vkt. 0 . 118. 

(p) See iDcloenre Act, 1845 (6 4c 9 Vkt. o. 118), s. 2 ; after 1882 they 
were styled the Land ConuniasiODen (Settled Lud Act (46 4c 48 Viet, 
c. 38), s. 48), and since 1889 their powers and duties have b^n transfemd 
to the BoaM of A^rkulture and Fisheries (Board of Agrioulturo Act, 
1889 (62 &c 53 Viot. o. 30), a 2); see note (X), p. 351, ania; and see title 
CoHHOiiS Ann Biuhts or Cohhov, VoI. IV., pp. 635 tt $^. 

iq) Inclosure Act, 1845 (8 4e 9 Vkt. e. 118), s. 146; see Dart, Vendors 
and PuiebaecTH, 7Ui ed., p. 181; title Couhoks awd Bights or Csvmon, 
Vol. IV., pp 066, 587. The award is not conejusive as to the title of the 
allottee {Jcecmh r. Tumtr, [1892] 1 Q. B. 47). 

(r) Bankraptcy Aot, 1883 (46 At 47 Viet. o. 62), s. 132 (2). Petitions, 
cTodn^ and oertlncates we proved as in legal proceedings; see title Bask* 
aurrcT avd iHSonvuCT, Vo). II., p. 316. 

(I) Dot d. Befwkvi^kwv. HaU (1812), 16 East, 208. But, since deposit of 
the copies originaUj delivered dj the steward may create an eouitable 
eharge {Wkitbnad v. 7ofddfi (1835), I Y. 4c 0. (HZ.) 303; title Mortoacb, 
VoL XXL, p. 80), their absence must be accoont^ for if the court rolls 
thssaelvei are offered as evidence. As to inspection of the rolls, see 
B. S. C.. Old. St, r. 19. 

(0 Do 0 d. CavfXcns v. ifes (1833), 4 B. 4c Ad. 617 : Doe d. Burrows v. 
/rssMa(lS44),12M.4cW.844: andsesBresss v.BovXsr (L844),|U^.860. 

(•) Bonveo on Copyholds, 7th ed., p. 487. 
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bftodwriting of the sAward, in the absence o! any i&use for Sicr.! 
Buepecting their genninenees (v). * Proof 

596. Office copies/>f all writs, reoords, pleadings and doeoments 
filed in the High Court are admissible in evideuee to the same LitigSmii 
extent as the originals (ir); and in many casos certified copies o! 
proceedings are made evidence thereof by statute {x). 


597. A fine (a) is proved by the obiroffraph (b), wliich it was the Via»s&a 
duty of the proper officer to deliver to the parties (e). Fines and 
also recoveries may be proved by exemplifications under the * / 
seal of the court {d), or examined copies (e), or, when coming from 
records under tho charge of the Master of the Rfills, by a copy 
certified by tho deputy keeper or an assistant keeper of the reepras, 
and purporting to be sealed with the seal of the liecord Office (/). 

698. The probate of a will or an official copy is conclusive Wi^ 
evidence of tho contents and validity of a will, if it has been proved 
in solemn form or otherwise declarer! valid by the court; if not 
proved in solemn form or declared valid by the court, the proliate 
or sn official copy is evidence of the will and of its validity and 
contents, except where tho validity of tl;o \rill is put in issue (^). 


599. Matters of pedigree arc sufficiently proved as follows (A) Mauen or 
Birth, cither by a certificate of baptism, that is, a certified copy of 
tho entry in the parochial register, or by a certiAcata of birth, that 
is, a certified extract from the general register of birtlw {*); 
marring^, by a certified extract from the parochial oi general 
regiBter<t)» death, by a certificate of burial or by a certificate of 
death, that is, a certified extract from the genorul register of 
deaths (i). Evidence is not usually required of the identity of the 


(tp) Dart, Vendors and Purcbosen, 7th ed., p. 347. 

(to) See title Evxdekcx, Vol. XlII., p. 649 ; and K. 8. C., Ord. 37, r. 4; 
and all copies purportinj; to bo sealed with the teal of the Central Office are 
to bo deemed offloo copies (R. 8. C., Ord. 61, r. 7). 

(f) je.g., oixlon in lunacy (Lunacy Act, 1690 (56 & 54 Viet. e. 5), a. 144); 
as to proceedings in bankruptcy, seo p. 352, atU4, As to evidence of statutes 
and other public dooamonla, see title Kviobncs, Vol. Xlil., pp.522cl &*:q. 

(а) As to fines and rocovoiiee, soe title Real PiiopEEiT and CiiATTEts 
Real, Vol. XXIV., pp. 247 rt sso. 

(б) Or **foot** ol t^e fine. 

(e) Sec Appfifoft v. liraybrook (Lord) (IS17), 6 M. & 8. 34, 37, 38. 

id) As to loss of the imprint of tho s^, eee Beverley {Hayor) v. CTrovea 
(1638), 2 Mood. R. 140. 

(si /.s., a copy proved by the oath ol the person examining it with the 
original record {ihe d. Qilberi v. Bam (1940), 7 M. Ss W. 102, 124). 

0) Public Record Office Act, 1633 (1 & 2 Viet. e. 94), ss. 1, 12. 13. As 
to evidence of documents relating to Crown lands, see title Con snTtmovAi, 
Law, Vol. V/l., p. 173. 

(g) Court of Rebate Act, 1857 (20 Sb 21 Viot. o. 77), es. 62, 64; sco 
title EzBCUToas aten Admin raTUATOUS, VoL XIV., pp. 210, 212, 2TS. la 
praotioe letters of administration are received as evidence of intestacy; 
eee Dart, Vendors and Purchasers, 7th id., pp. 370, 375. 

(h) As to evidence of pedigree, see, generally, title RyiPXKCX, Vol. XIII., 
up. 460 et SM., 470, 460, 569 at sw.; and compare title PEBUAQtS and 
D iONiTua, vol XXII., pp. 2B0, 281, and the eases sited «Md., p. 279, 
note (k). 

(4) Bee titles EvtDlNO, Vol, Xlll., pp. 533 st eeq.; BBOisrmATlON ov 
Bnraa, MARmuosa, and Dsatss, Vol. XXIV., pp. 436 H $eq. As to 
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^ pfttlies q^med in Buch certificates when it is required, it can be 
Proof of giten by meani of a statutory deolaration. Matters of pedigree 
may alao be proved by eiatatory decloratiouB ol living member h 
of the family or of other persons acquBonted with the family (j). In 
the absence of formal evidence or of a etatutory declaration, the 
proof of facie may eoroetimeB be assldtod by presumption, lor 
example, that personB who have liye<l together os hasband and 
wife were legally married, such presumption being eu poor led by 
proof of general repute (fc), or that a woman of advanceu years ie 
past child-bearing (f), and a purchaser must in suitable cases be 
satisfied with such proof 

Redemption 600. Redemption of land tax and of tithe or tithe rentcharge, to 
both of which land is presumed to be subject unless the contrary is 
stated (m), U provod, as regards land tax, by the certificate of the 
Land Tax Commissioners, or, since 1889, of the Board of Agricul¬ 
ture (n), and the receipt of the cashier of the Bank of England (o), and 
as regards tithe or tithe renteharge, by the certificato of tbe Tithe 
Commissioners (pX ^uce 1889, of the Board of Agriculture (n). 

DOQ.pnrochud registers, see jR« iVoodward, Kenway t. Kidd 0013), 67 
Sol. Jo. 4S6. lo praetioo, probate of tbe will or let ton of adznioistratiou 
are usually aeoepted as suffieient evidence of death. As to prcaumptioo 
of dealh, see Utlo KvinxNCi^ Vol. X., pp. 600 ft teg. 

(;) All statutory declare lions should bo made by a person having tho 

K iisite knowledge and, wbeiu pobsiblr, by an uidrpcndent prr«on; eeo 
toav. BeU(lS3U). 22Bcav. 17» 22: v. J?i<raid(lsr»C), 22Boav. 307 : 

Dart, VoDdorm and Puroha^ers, 7th cd.. n. 370. 

(1) boo £e dkepAord, Georgs v. Thy^» [19041 1 t^h. 406; Se Baywi, 
Haynei v. Carter <1906), 04 L. T. 431. Tho limits within winch preAurap. 
tioDS bold aa hotween vendor and piircliaser havo been UcOuod thus: '*lf 
tho oaso be auch that sitting before a jury it would bo tho duty of a judge 
to nve a clear direction in mrour of the tact, (h^n it is to bo oonsidcied 
without roasonablo doubt; but if it would Im tho duty of a iudgo to leave 
it t<i a juiy to pronounoe upon the effect ot tbo ovidoiice. then it is to be 
oooiiderod as too doubtful to oouelude a purehascr ** {f^cry v. Giworl 
<1821), Madd. dr G. 54, per Lnam, V..C.. at p. 57): see IltUary v. If oiler 
(1896), 12 Vos. 239, 264, 270; see auo ^aglofld d. Syh^m v. Sutde <1702), 
4 Term Hep. 682; Dee d. Ihitttman v dy&oura (1790), 7 Term Hop. 2. 

<I) Drowfie ▼. W<tnwek (1889), 7 L. R. Ir. 3; sec ijnryclopirdia ofVuraie 
and Precedents, Vol. Xil.. p. 65. 

<m) 8ce note </), p. 396, OfUe. 

(i») Board of Agriculture Act, 1689 (62 4 53 Vict o. 3<I). s. 2,aiid,eiDoe 
1903, of the Board of Agricniture aod FuLrrios. seo note <k), p. 351, antn. 

(o) Land Tax Redemption Act, 1802 (42 Goo. 3, o. 116), a. 38 ; aeo title 
Lamu Tax, Vol. XVIII., p. 323; Dart, Vvudors and Putebasors, 7tb od.. 
p. 393. A statutory dcidaiaiioii ol non-payment is not, in the absi'noo of 
hpecial stipulation, aufBnont ovidonoo of rr>domption {Buehananr. PoppU- 
<on (1858), 4 0. B. (K. 8 ) 20). 

{ p) Tithe Act, 1848 (9 4:10 Vict. o. 73), a 12. Tilho or tithe lontuhargH 
may be apportioned between the different portions of an estate (se<' 
Time Ao^ 1836 (6 8? 7 Will. 4, e. 71), e. 68). but, whore one titho ib 
payable in respect of the land sold and of land beloDging to other 
owners, the pn^aser cannot, in the absence of any atipulaiion, call upon 
tho vendor to apportion the tithe (£i fAaworik and Tidy*$ CoiUraet (1880). 
42 Ch. D, 23, 36, 46, C. A.]. Aa to whether, on tbe sale in lota of an ca^te 
•object to one entice tithe, apnrohaaor could call on a vendor to apportion 
tbe UUm, apart from any agreaxnont, eoe ibid,, at p. 60; title £oclb8x- 
AsnoAL Law, VoL XL, p. 747, note (a). Usually the vendor proteefa 
bimaeU from liability to amrisonment by exprees condition; see £noy«lo- 
P»dfa of Forms and Preoeuents, Vol Xli., p. 400, 
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601* PaTmont of Baocasaioir duty is proTed hj the receipt bV 
e^tlficate of the Gommissionen of InlaBd BeveDae ($). and of estate 
duty bj the certificate of discharge of the same Comnuseioneta (r\ 

Sbot. 8 .—RequitUwns on 'IHtU. 

602> On receipt of the abstract the porcbaser's solicitor peruses it 
and th en exami nes it with the original docu menu ($). Th is e zamioa^ 
tion is directed first to the substance of the documents; secondly^ to 
formal mattera; and thirdly, to any incidental matters relevant to the 
title which do not appear on the abstract. As to substance, it must 
be ascertained that the abstract, so far as it purports to give the 
contents of tho documents, gives them correctly and with sufficient 
fullness, and that no material part of any document is omitted; as 
to formal matters, that tho doeuroonts are correctly stamped, 
properly executed, and duly indorsed with any necessary memo- 
rantla of acknowledgment, registration, enrolment, or other require¬ 
ment ; as to incidental matters, Utat there are no notices or memo¬ 
randa with the documents, or anuexod to or indorsod upon them, 
or any Huspicious matters as regards execution or otherwise, or oe 
rogards the cufib>dy of tho deeds, from which it may bo inferred that 
the vendor's title is subject to rights of third parties (f). 

603- After thus perusing the abstract and examining the 
deeds, tbe purchaser's solicitor prepares his roqnisitioud on tho 
title and conveyance. The requisitions on title fall generally under 
tliu following heads (h) : (1 ) that the abstracted documents, though 
uthciujious, do not show the title which tho ^furcbiuer is entitled to 
obtain, having regard to any sp^ial etipnlations in the contnict (c); 
in this case a further abstract is asked for(ir); ( 2 } that particular 

(o) giiocouioii Duty Act, 1SS3 (IS A 17 Viet. o. .51), s. 02; M*e 
719 ^idd and Oibhcn'i CaUrofi, [18031 1 Oh. SeS ; Hcw4 {SnH) T. LickfitUi 
(£?arl) (1687), 2 Oh. App. 156; and nc, generally, title Ksr4TB and 
OnihK DSAtn DuTiss, vol. Xlll., pp. 856, 898, 302. 

(r) Finance Act, 1894 (67 A 68 Viet. c. 30), s. 11 (4); and see title Estats 
AND OtiieeOsatu DuTiBS, Vol. Xni..pp. 21$. 210, 224; aud. as to limita¬ 
tion on claims for daties, see note (mh P* ^48, anU. As to a condition 
nu^ng tho znaator's cortidcato evideuoe on o sale by the court, see 
R9 rVAilham, WhUkan v. i>aeies (1901), 84 L. T. 685. 

(s) As to nctioo to the pnrohascr of luattcrs discoTerabIc bv the usual 
inquirios aiui inspections, see ConTOyancing Act, 1682 (46A46Viot. o. 39), 
s. 3 (1), (i.), (h.): title EquiTT, Vol. XII{.,p. 87. The inspcctious rofem^d 
to do not apparentlv include personal examutation of tbe property {t^inck 
V. Baneock (1912). i07 L. T. 14. 18). 

(t) As to suspicions raised by the position of the rocci^ on a doed under 

the old praciioo, see Smmdif v. Oreen (1834), 3 My. A K. 099; aud com- 
t^ro Orimslade v. Zkirs (1856), 20 Bcav. 284, where thero was no reoeipt. 
The receipt is now ombodiea in tho deed (Coarcyancing and Law of 
Property Act. 1881 (44 A 45 Viot. o. 41), s. 64); see p. 437. post. As to the 
oxamiTifttiou of wlUfl, soo Jlf*Cuno«AT. (1866), 1 K. A J. 288, 293. 

<w) For forms of requisitions, see Encyclopaedia of Forms and Precedents, 
Vol. 1., pp. 84 9i 9Cq. 

(v) As to the title which tiie purehasor eon ^uire under an open 
contract, sco p. 841, anta; and, as to apeclal restrictions imposed by the 
contract, see pp. 321, 322. anU. 

a A perfe^ abstract, in the striet souse of the term, is an abstract 
shows a good title (Jforlsy t. Cook (1842), 2 Hare, 106, 111); but 
for particular purposes it may mean the most perfect abstract in the 
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dotfnieot 0 haye not the effect reqoired in order to make out the 
veMor’e title; (8) that there are incombranoee on the prc^^erty 
remaining nnsstiafied; (4) that the identity of the property le not 
ehown; (5)thali the docoments are not in order as to stamping, 
ex<ctition, or other formal mailers; and (8) that ovidence additional 
to that already furnished is required ae to matters of pedigree, pay- 
luent of death duties («), or otherwise. 

In addition to theee requisitions, which are objections to the title, 
the purchaser usually addresses inquiries to the vendor, also in the 
shape of requisitions, which are intended (l)to protect himself from 
the possible omission of the vendor to disclose mattere affecting the 
title; (2^ to obtain information as to the property; and (8) to arrange 
for completion. Under the first h^d fall inquinea as to the existence 
of improvement or other charges (y), or ^ethor, in the case of a 
married woman, thore was any settlement mode on her marriage (a); 
under the second head (Ii), inquiries as to inRuranc*'., easeuonts, 
tenant right, party walls, making up of roods, notices served by 
local authorities, outgoings, and so forth; and, under the third bead, 
inquiries as to documents to be banded over, the steps to be iakon 
in respect of incremeut value or other duty, and payments to bo 
mode V cither aide on completion. The requisition on the last 
point con conveniently take the form of a draft comploiiou state* 
moat filled up so far us practicable by the purchaser. This formh the 
basis of the final statement upon which comjdotiou will take place. 

The purchaser may also make roquisitions as to the cniive^^uticc (c ). 
Those assume that the vendor has shown that he can either alone 
or jointly with other persons whose concurrence ho can require make 
a title to the property, and the only auostion is as to the persons to 
make the conveyance and the form which it is to take (d). 

604. Occasionally conditions of sale give the vendor tljo right to 


vendor's poMcedco. actual or oonntruetire, at the timo of his dvlivciing it 
(Modetf V. Co^d (1842). 2 Uare liKl. 112) i compatv v. 

(1848), 2 Kzch. 783 ; Wani r. 8lcUihra$9 (1873), L. It. 8 £xch. 170. 178 ; 
Orajf T. FowU^lSld), L. R. 8 Froh. 240, 270, Ex. Cb. (*• full and BuiUoiont 
abBtract ’*). The abstract is not perfect if it dooa not show ^he trao state 
of tho title (SU 0 T v. Crowlsy (1808), 14 iX B. (v. 8.) 337, 3S8). 

(x) See p. 365, ante; Dart, Vendors and rurchwi^. 7lh td., ch. xxi. 

(V) As to chargee «hi^ cannot be Obcoilsinod hy soarching at the 
office of Laud Registry, see p. 361, poet. 

(а) It is the duty of tho vendor's solicitor to place oa the abstract all 
matters which affect the tiUo so far as a purchaser is concerned (soo pp. 207 
el e^q., 344, saIs), and the vendor ta not bound to finswer a requwtion 
whether he or his solicitor is aware of any scitlemont, deed, fact, omliuuoa. 
or iocambrance affeoitog the property not disclosed by the abstract (He 
Ford and BUI (1870), 10 Ch. D. 366, C. A.; Taylor v. JboTidon and Oountv 
BttAfciHg Oo., Xofidort and Oew^ Bankinq Oo, v. Niaron, [lOOlJ 2 Cb. 231, 
268. C. A.), but such a rc^xiiatioa m frequently made with useful rusnlts. 
It directs the attention of tho vendor's solicitor to pos&ihle omissions and 
octs as an additional security to the porcbosor. 

(б) On tho sale of a lonicharge the purchaser niay. It soems, be pro* 

eluded by tho conditions from objecting that it hus not been paid ioi 
twelve years Pnllinq (1866), 6 R. U B. 669). 

(s) As to the disiinotion between roquisitiocsi ss to title and roaoisitioDs 
M to conveyance, see p. 326, oau. 

(d) As to the partin to mue the cunveyinoe and iii fortn. soo dp. 416 
st fsg., 421 H ssg., post 



Past IV.—Psoov akp InmnoAil^ Trru. 




reeoind the oontreofe in the event of an; reqai^tion or objection 
bdng made which he ie nnable or nnwUling to eompt; wiuii and U 
is then neeeBsarj for the parchaser to take care that he does not* 
making a reqaisition not really eesentiali run the risk of losinff the 
purchase (e). But more usually the ri^t of rescission is znaoe to 
arise only when a r^uisition b persisted in, and the purchaser runs 
no such riek in making the requisition in the first instance(e). Beotu* 
sitiona should, however, never be frivolous or unnecessary. Toey 
should eitlier call attention to a real or apprehended defect in the 
title, or ask for relevant information. 
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Bbct. i.Searchii and lnquirk$, 

606. Certain matters affecting land, though not disclosed by the u*xt«n lo 
abstract, may be ascertained by search in registers or other records 
access ibio to the public, and these searches are, in the case of un- 
rogislered laud (/), an eesential step in the investigation of title (p). ibooid be 

Sue!) matters aro (1) write or orders affecting land(k); (2) U$ 
ptndiina (i); (3) amiuitiee (t); (4) bankruptcies G); (fi) deeds of 
arrangement (j); (fi) land charges (j); (7) registration under the 
Land Transfer Acts, 1873 aud 1897 (^); (8) rogistration in the 
hfiddlcsex and Yorkshire registries (2); (0) entries on the court rolls 
affecting copyhold lands (m); (10) diaent^ling ossurances(n); and 
(11) ocknowlcdgmeuis of deeds by married women (o). 

Htrictly searches should be made against every person appearing I'eriod ot 
by tho abstract to havo been owner of the land or to have had 
{H)wer diBposo ot it; but in practice searches are coofluod to the 
^x'riod niuco th^* b ht prccudiug sale or mortgage (pV 


(«) As to conditions eulil ting a vendor to rescind, see pp. Z24 M seg., anU, 
(/) As to rvaiHtfi 'll UtmU *ioc pp. 362. 363. pc4l, ss to unirgistered land 
iu an area wlion* riiu^trution is compulsory, see p. 361, post 
{g\ Tlio scaiolnN iliat should gHnorally bo made are:—at the Laud 
ItoghCry, for mils and orders affecting the land. li> pendens, annuitiei or 
]4*nicharg«>tt. dovd'« of anaugemeDi and laud ohargea, on official oertifieate 
Mtig obtmued of ** inll scarob," which coveis each oaae: at the Bankruptcy 
Court, for baukruptoles. For the search in backruplcy it is not uncommon 
to n*ly on a seatcb in the XondoH OasetU, made throu^ one of the Tarious 
inciniry agoucics. 8eo, furthiT. pp. 36S el ifq.» po$U The poriods over 
wliioh. aud ibo persons against whom.tbo various searches should be made 
jro d<^t with undei their reepcctiTe heade. Whether any other searches 
should bo mode depends upon the Utle shown to the land. The search for 
pendea* w. as a rule, the only search requiring to be made against 
trustees. As to costa whore the searches are, m the ciroumstanoes, 
Qeodless, sue (Xody) t* (1846), 3 Jo. 6$ X^at. 9?. 

<A) Soo p. 368. po^. 

0*) 8ee p 369, poit. 

(il t^oe p. 360. poif. 

(A) 39 & 40 Viot. c. 87 i 60 6s 61 Viet. c. 65; see pp. 861,433, poet .* title 
Rial Pbopurtt aku CnATtZLa Ekal. Voi XXXV., pp. 308 sf sag. The 
Office of Land Bcfdstry is in lAncoln'e luu Fields, W.C. 


(1) Seopp^361. 441 poll; title RsAi. Puovsbtt avu CHATraid 

; title PSOPKBTT AND CHAimA BBAI> 


E^L, VoPxXlV. , pp. 301 «< $f 


.nr 


(ffi) 8ec p 361. 

Vol. XXIV., pp. 24: 

(a) See p. 362. patl. 

(oj See p. 362, past ,* 

XXIV.. pp 208 Hwg- 

(p) See Dart. Vendors and Purchasers, 7th ed., p. 1818; see atie 
OOVVANIBS, Vol. V. p. 69. 


title Beal PEoranrT aud Csattua BaAb. VoL 
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Where the Tendor » s registered oompap7(f)i the puiehaeer 
should seer eh the raster kept by the Itegietrer of Joint Btock 
Oompanies of mortgages and chargee created after the year 1900 (r) 
by tbe company, and, if poeeible, the register of mortgagee kept by 
the company i^f(s). 

606. Every writ or order alTccting land, issued or made by any 
court for tbe purpose of enforcing a judgment, whether obtained 
on behalf of the Ciomn or otherwise, every order appointing a 
receiver or seqaestrator of land, and every delivery in execution or 
other proceeding taken in pursuance of such writ or order, is void 
asagojost a purchaser for valne of the land, unless tbe writ or order 
is registered for the time being in tbe name of the person whose land 
is affected in the Office of Land Registry (t). Tbe regiKtration 
requires to be renewed every five years (v). Hence a purchaser 
should search at the Oiice of Land Registry (v)for writs and orders 
affecting land which have been registercil or re-registorod within 
the last five years in the names of owners during tho period of 
search (v). An ofSotal search may be obtained (a). 

607. In the absence of express notice, a purchaser is not affected 
by a fi# pen(if7i$ unless it is registered and re-rogistered every five 
years (6). Search should be made accordingly in the lU pendant 


<S) See title Goupaniss. VoI. V.. pp. 1 tt teq. 

(r) Cempaoke Act, 1900 (63 A 64 Viet. c. 46), «. 14 ; Otnpariice (Cod- 
soUdatioa) Act, 1908 (8 Kdw. 7, c. 69), s. 10; and see title Cuiifanxes, 
VoI. V., p. 365. 

(«) 7.e,, a rider Compaoice (CoDsolidafion) Act, 1008 (8 Kdw. 7, c. 69), 
s. lOO (1); see title Coupaxiss, Vo). V., p. 364. 

(f) Laod Chafes Registratioo and S^rchos Act, 1888 (51 A 62 Viol, 
o. 51), et. 5, 6, as amended by the Land Clinrges Act, 1000 (63 A 64 Viot. 
0 . 26], s. 3; fee titloe Exscvtiok, Vol. XIV., pp. 72, note (a), 124, 12.5; 
JUDOHRNTS AND OEDBRS, Vol. XVllI., p. 220. 

(«) See title JuMHKHTS and Obdkks. Vol. XVIlf., p. 221. 

(o) 8ee DOte ({). p. 357, ank. 

(w) That is. since the Iasi sale or mortgage. Prior to the I^and Chargee 
Re^trarion and Searchet Act, 1888 (51 A 52 Viet. c. 61), it was secoe- 
saiy to aearch for jndgai&nU and Crown debts; but that Act mode it 
unneceaaaiT to search for private judpnents, and general provision 
rendering it also uoDeteasory to eean^ for Crown judgmoota uid debts 
was made by tbe I..and Charges Act, 1900 (63 A 64 Viot. o. 20). Under 
ibid., s. 2{l). no judgment or reoognisanco, whether obtained or enteied 
into on b^alf of the Crown or o^erwiso, whatever its date, can now 
operate as a cham upon land or any intorcst in laud, or upon the unpaid 
porcliaae-money for any land, unless or until a writ or order for onforoin^ 
It is registered under tbe Lud Charges Registration and Searches Act, 
1888 (51 A 52 Viot c. 51), a. 5, and the Land Clia^os Aot, 1900, 
(63 A 64 Viet, a 26), a 2 (2), extends this provision to Crown debts. 
** Judgment includes any order or decree having the effect of a judgment, 
except an order made by a court having juriametion in bonJ^ptoy in 
the exercise of that jorisiuctioa (Land Charges Reglatratlon and aearohea 
Aot, 1888 (51 A 52 Viet. e. 51), a. 4). As to roguiration of judgments, 
see title JVDOicxNTe and Obdebs, VoL XVIII., pp. 220, 221. 

(a) See p. 302, pori. 

(5) Judgments Aot, 1830 (2 A 3 Viet. c. H), ss. 4. 7. For the prineipls 
oa which the doctrine of Im pesdsM rests, seo RsUemy v. 8obin$ (1857), 
1 De O. A J. 566, C. A., ptr TuRNBa, L.J., at p. 584; and see also 
PHes V. Pries (1887), 95 Ch. D. 297; Dart, Voodort and Purohasers, 
7th ed., p. 892. The lii pendens does not take effect until it is rostered 
{Borqrav$ v. ^argraos <1867), 23 Boav. 484). On dUmisiing an acti(>u 
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register at the Office of Land Registry (c) for the last five years, 
and it must be made against trustees (d) and mortgagees as veil 
as against beneficial owners. An official search may Se obtained (t). 
I! the question involved in the litigation in respect of which ^e 
U$p^din$ is registered does not affect the title to the land, the 
lit pendtni will ^ no bar to completion of the purchase(/). 

606. Annuities or rentcbarges granted on or after the 26tb April, 
1855, otherwise than by will or marriage setUement, for a life or 
lives or for any term of years or greater estate determinable on a 
life or lives, do not affect the lands charged therewith as (gainst 
purchasers, mortgagees, or creditors, ntneea they are registered 
against the name of the person whose land is to be affected in the 
Office of Land Registry (g). Search should be made against owners 
of the land during the period of search (A). An official search can 
be obtained (t). 

609. Unless rendered unnecessary by the known financial 
poHitioD of the vendor or his predecessors in title, search must be 
made in tho registers of the Bankruptcy Conrt in order to ascertain 
that the title of the vendor or his pr^eoessors bas not been divested 
by bankruptcy proceedings or by a composition or scheme of 
arrangement undor the sanction of the court {k). The search should 
in strictness extend over a period of twelve years, after which the 
title of tho trustee would be extinguishod (0. but in practice a five 
years’ search is considered sufficient (m). No official search can be 
obtained. 


rcgistoivd u a Iw peruUng the \MMXt oao order Ihc regutration to he 
vacated {Jiealer ▼. Middlet<m, f 1808] 1 Ch. 313). 

(r) Land Chargci Act, 1900 (63 & 64 Viot. e. 20). a 1; Order under 
ibid., 3rd AugiiHt. 1000 (Stut. A 0. Rev., Vol. VII., Land (Rogutra* 
Hon). Kn^lmid. p. 124)*. and see note (1). p. ^7. <infe. 

{a] Whoa trustees arc eellinff, search muat bo also made for any lie 
registered under tho S(^tllod l>and Act 1884 (47 A 48 Viet. o. 18), 
a 7 : see titles p. 641, pojit. Trusts avo Trostres. 

(e) See p. 362. post. 

if) BuU V. nuUk*n$ (1863). 32 Bcav. 615. 

(^) Judgments Act, 1850 (IS A 19 Viet. c. 15), ss. 12, 14; sec also title 
RSKtCllAUGES AND Annvittes. Vol. XXTV.. f. 478. But such life 
annuities, even though unrogistered, are valid to equity against sahso* 

J uent inoumbranccTU and purchasers who have notice of them (fTr^Aoet v. 

y>|lsid(l880). 14 Oh. D. 563. C. A.). Originally the registration was in the 
Court of Common Pleas, tlien at Central Office of the Supreme Court, 
and now at the I«and Begiatry (noto (0;P* 357. ante). As to annuities gran ted 
before the 10th August, 1854. see Elphinstone and Clark on Soarchca, 
p. 107. BctW(»en the 20th August. 1854, wh» the previous Registration 
Act, 8Ut^. (1813) 53 Geo. 3, o. 141. was repealed, and the 26tb April, 
1855, there was no provision for registratioa. 

(k) The period of search is in strioUxess sineo the last dealing for value, 
but It is cummonly restricted to five years; see Dart, Vendors and Pur* 
ehasois, 7th ed., 1226. 

(i) See p. 362, poH. 

(fe) See Bankruptcy Act, 1883 (46 A 47 Viet. o. 52). s. 54 ; Bankruptcy 
Act, 1690 (53 it 54 Viet. e. 71), s. 3; title Bankruptct and 
IN 801 .VEK 0 T, VoL II., pp. 87. 327; see also note (g)._p. 357. on(e. 

(1) Beal Property Limitation Act, 1874 (37 A M ^ot. c. 51), a t; see 
tIUe Limit At xov of Action s, Vo). XIX, p. 104. 

(fa) Elpbixutone and Clark on Searehee, p. 07 i Dart, Vendors and 
PvQhaisn, 7th ed., p. 1225. 
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Smrtsi, 010. Ceodsoi &rraogem8ot(n) affecting land may be registered 
S eirc h ei at Ihe Office ol Land R^strj (o) in the name of the debtor, either on 
and the application of a troa^ thereof or a creditor, and unleee or until 
Inaamea ^ registered they are void aa against purchaeors for value 
D«di of of any land comprised in or affected by them (p). No re-registration 
vnngeant. {g necessary. Hence the eearoh must be made againat each owner 
during the period of search from the time when be became 
eDtitm({). An official search can be required (r). 

l4Ad«b&rftt. 611. Land chargee which fall within the definition of that term 
in the Land Charges Registration and Bearcbee Act, 1868 (s), and 
have been executed after the Ist January, 18811, are void as against 
a purchaser of the land charged therewith or of any interest in 
such land, unless and until eu<m land charges have been registered 
in the register of land charges in the Office of Land ltegi8try(t); 
and land charges existing at the above date are similarly void, 
unless they are registei'ed within one year from their first assign¬ 
ment by act inUr vivo$ occurring after that date (a). Search should 
accordingly be made at the Ofiice of Land Registry (6) for such 
charges (c). An official search can be obtained (d> 

{%) Under the Decde of Arrangement Act, 1SS7 (50 & 51 Viot. c. 57), 
ss. 5. 8. de^s ol amngoraeot are void uolees they are regiftt^^red in the 
Bills of Sale Department of the Central Office. As to what mitnim<uits arc 
inoloded under the term ** deeds of arrangement/’ loe tNd., s. 4. Unless 
they are executed for the benefit of creditors generally, they do not come 
within the purview of the Act {Re 8asmam. BxparU [1907] 

2 K. B. 170, C. A.: Ex parte Reericer (1890), 6 Mans. 

212) s see, generally, title BAXKRorrcY akd Iksolvsnct, Vol. 11.,pp. 320 
eteiq. 

(a) See note (I), p. 357, ante. 

(p) Land Charges Re^tratiuu and Searches Act, 1888 (51 & 52 Viot. 
c. 51). ss. 7—9; see title BivanupTCT anii Insolvxhcy, Vol. XII., 

C p. 330. The Act applies to deeds ol arraugcoiPfit whether mode 

sfore or after its oommeneomont (1st January, 1889), but. only us ru^n^s 
purchasers after that date (sM., s. 0). Where the deed of arrongoioout 
was made before the Act it had to be registered within one year from the 
commencement of the Act 

()) The period of search is since the Ust dealing ior value. 

(r) See p. 382, post. 

(f) iMd charge ” means any rent or annuity or principal 
moneys paysble by instalments, or otherwise, with or without interest 
charge, otherwise than by deed, upon land, under the provisions of 
any Act of Parliament, for securing to any person cither the moneys 
spent by him, or the costs, charges, and expenses incurred by him, under 
such Act, or the moneys advanced by nun for repaying the moneys 
spent, or the costs, chafes, and expenses incurred by another person 
under the authority of an Act of Parhament,” but does not include a rate 
or soot (Land Charges Registration and Searches Act, 1888 (51 6c 52 
Viot. e. 51), a. 4) ; see titles Agricvi.turk, Vol. i., pp. 266, 267 ; Xmkd 
I lCTKOVEitBMT, Vol. XVIJl., pp. 296, 297, 301, 304, 305; La»d Tax. 
Vol. XVIII., pp. 324, 325: EavTCUABOKa akd Amnuitxxs, Vol. XXIV.. 
p. 478, note (p); compare title Land Imvkovxvbnt. Vol. XVIli., pp. 297. 
298; and see p. 361, poii. 

(1) Land Chams fiegistration and Searches Act, 1888 [51 6c 52 Viot. 
e. 61), a 12. 

(a) mg., a 13. 

(9) Bee note (J), p. 357, aitia 

(•) The Marsh aboold be from the oommencement of the register on the 
Ut JaDusry, 1889, unlsss the abstract begins rinos t hat date, in which 

(4) Per note (d)i see p. 861, poet. 



Part rV.—Paooi akd bvEaxioATioF of Vshik>b'0 Titli. 

The obargas ^uiring registration are improfement charges 
created at the instance of the owner (c); thej do not iaolnde 
charges created under the Public Heal^ Act, 1676 </), or other 
charges created without reference to the wish of the owner (^). 
Ad to those a requisition should be made (ky 

612. On a sale of unregistered laud situated in an area where 
registration of title is compulsory, search should be made at the 
()flico of Land Begistry, by an insp^on of the Index Map and the 
Ibt of ponding applications for, and cautions against, first registra* 
tion kept there, in order to ascertain that the title has not been nor 
Is about to be registered, inasmuch as the effect of registration 
with Ml absolute title is to enable the first registered proprietor by 
a registered transfer for iralne to extinguish the previous title (t). 

613. On a sale of land situated in Middlesex or in Yorkshire, 
search should bo made in the registries establisli^ for those 
counties (k). An official search can be obtained in the Middlesex 
registry at the Office of Land Begistry, and in the Yorkshire 
registries (1), 

614. On a sale of copyhold or customary freehold land, search 
should be made in the court rolle of the manor of which the land 
forms part in order to ascertain that all incumbrances and matters 
affecting the land are disclosed by the abstract (m). 

COSO it flioiiJd be during the period of the obatract. In the case of freehold 
Und, tho search should bo against the persoos beoeffdally entitled in 
possession to freehold intcresta; in the oaao of copyhold, against the 
tenants on the rolls (Land ('harvos Registration and 8earohes Act, )8S8 
(AJ Si 52 Tiot. 0. 5t). s. 10). 

(d) See p. 302, potf. 

iO Such as chaigcs under tho improvemoot of Liind Act. 1864 (27 St 28 
Viet. c. 114). extendod hy the Limited Ovners Reeidencea Act, 1870 
(33 &e 34 Viet. o. C6), and ^e limited Ownexs Residences Act (1870) 
Amendment Act, 1871 (34 St 35 Viot. c. 84), to tUo erection, completion, 
iujd iniproremont of limited owners* rcridenoes; by the Limited Owners 
Rpserroirs and Water Supidy Further Facilities Act, 1877 (40 & 41 Viet, 
c. 31), to wator^vorks; and by the Settled Land Act, 1882 (46 Sc 40 Viet. 
0 . 38), s. 30, to atl improTemonts authorised by that Act; see, generally, 
title Land lupROVRMoit, Vol. XVIII., pp. 275 el 
(h 37 & 38 Viet. o. 65, a 257; sec title HicnwAis, Strbbts, ako 
B ninoES, Vol. XVI.. p. 225. 

(g) R. ▼. Vice-J^eguirar of of land Regtafry (1880), 24 Q. B. D. 
178. 

(h) Hee |i. 355. ttnU. 

(») Land Transfiir Act, 1875 (38 38 Viet o. 87), a 30; see title Real 

I'KorBitry aud Chattei^j Real, Vol. XXIV., p. 313. An official search 
of tho Index (lap may be obtained (Land Trwsfcr Etilea, tOOS. r. 283). 

{k) As to x'<g^Uation in theee eases, aee, as to Middlesex, titles 
Hanjcroito^ AMD Insolvbnct, Vol. II.. p. 88; Mortoaob, Vol. XXL, 
pp. 80, 334 teq .; Kpal P&opbrtt amd Cuattbls Ebal, Vol. XXIV., 
pp. 301 el »^q.; and see Ss IVeir, ffoffiiigiporth y. Willing (1888), 56 L. T, 
702 ; an order for foreclosure absolute u not a ^'judgment '* within the 
Middlesox Eogistry Act. 1708 (7 Anne, e. 20), lo as to require re^tradon 
(Bnrrows t. Uoiln (L8S7), 36 Cb. D, 123). As to Yorkshire, see titles 
Mobtoaob, Vol, XXI., pp. 87, 336 <4 seq.; Rbal Pbopebtt akd 
CHATTELS Rbal, VoI. XXIV., pp. 304 el 90q, 

(I) See p. 863, poif. In the ease of lands snhjeot to the Bedford Lera 
Act. 1663 (16 Car. 3, e. 17), search should be made in the register kept 
nnder that Act; see p. 443, poei. _ ^ 

(•i) As to eotrlea on the court r^U» tee title (^oBTBOLPt, VoL TIIL# 
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616. If the vendor is teiiaut in taii or if the title is deduced 
bom or thro^h an; predeceeaor aa tenant in tail, search shonld be 
made in the Enrolment Department of the Central Office for dis* 
entailing aBsnrancee (n). An official search can be obtained (a). 

616. When title ie made through a married woman not entitled 
either b; etatute or otherwise to her separate use, and there is 
ground for a nesting that she has made a conveyance of it which 
18 not discloBed b; the abetract, search should be made at the 
Central Office in the index of certificates of acknowledgments of 
deeds b; married women {by An official search can be obtained (a). 

617. Official eaarcbee ma; be requisitioned to be made at the 
Office of Land Registry for write and orders affecting land, 
pefidtrH$t life annuitiee, deeds of arrangement and land char^os (c); 
aii<l in the Central Office for disentailing assurances and certificates 
of acknowledgments of deeds by married women (d). The official 
certificate of the result of the search is, according to its tenor, 
conclusive, affirmatively or negatively os the case may bo, in favour 
of a purchaser as against persons interested under or in reH|)ect of 
the matters or documents registered, and also protectn solicitors, 
and trustees, executors, and other persons in a fiduciary position, 
whether acting through solicitors or not, against any loss tmtt may 
arise from any error in the certificate (e). The right of making 
private searches is not affected by reason of the power to requisition 
an official search (/). 

Official searches can also ho obtuned in the Middlesex and York¬ 
shire registriee, but while the official cortitlcato protects solicitors, 
trustees, and other persons in a fiduciary position, it is not conclusive 
in favour of purcha5erB(^). 

An official search in Innkruptey cannot be obtained. 

616. On a purchase of land registered with absolute title under 

pp. 14 $t ttq. As to a conditioa prccludioir.thc purchaser from requiring 
entry of aatufaction of a conditionoJ surrender by wuy of mortgage, see 
HopMnioa v. C^nberlata, {19081 1 Ob. 863; audsf^onoteia). p. 322, <tnU. 

<•) Fines sod Recoveries Act, 1833 (3 A 4 Will. 4, e. 74,. s. 13 ; R. 8. C., 
Ord. 81, r. 9. As to diseotuni^ assnranocs, see title Rsal Provbrtt 
AND OnArrxLS Hsa^ 7o 1. XAIV7, pp. 255 et ieq, 

(а) See the text, M/ra. 

(б) See Fines and Rocoveries Act, 1833 (3 A 4 Will. 4, o. 74). s. 84; 
Conveyancing Act, 1882 (45 A 40 Viet. e. 39), s. 7 (7): and sec title 
Hu8Bani> aki> Wirje. XVL, p. 384. jU to the transfer of the nun- 
separate proputtV of toamed women, see title Rkal Pkopcrtt ano 
Cbattkls RXAt.,Tol. XXIV., pp. 298 et teq. 

(e) Land Chargee Registration and fiearRhee Act. 1888 (51 A 52 Viet, 
e. 51), s. 17; Land Charges Rules, 1889, rr. 4—9 (Stat. R. A 0. Rev., 
Vol. VII., L^d (Registration), Rn^snd. p. 119). 

id) Conveyancing Act, 1882 (45 A 46 Viet. c. 39). s. 2 ; R. S. C., Ord. 61. 
r, 83. 

U) Conveyancing Act, 1882 (45 A 46 Viet. c. 39), s. 2 (3), (8)—(10); 
and M Williams, vendor and Pnrebaser, 2 nd ed., pp 604 et seq, 

if) Conveyancing Act, 1882 (45 A 46 Vlct. e. 39), a. 2 (7). 

{$) I^d Begistn (Middlesex Deeds) Unles. 1892, rr. 10—14 (Stat. 
R. A 0. Rev., Vol. VlI., I«ad (RegiAtration), England, p. 128) 
ft. 10, II, bare been altered by the Land Begietry (Middlesex Deeds) 
Rnlss, 1013 ((1913) W. N., Part II., 154), so as to allow a single searoh 
in respect uf the trsosaction instead of sraarato searohci against various 
UAttss); Torkshire Registries Act, 1884(47 A46 Viet o. ss. 20,21,28; 
and see title Rxal PnorntTr and CHirnsLe BaAL, Vol. XXIY., p. 806. 
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tbe Land Transfar Acts, 1875 sod 1897 (A), no search need be made SBev^s. 
except in the registers Itept under those Acts, since the transfer to Seirdm 
the purchneer vests the land in him free from aU incumbrances and 
except such as are entered on the re^8ter(«). If only a poBseasory InquMs*. 
title has been registered, tbe same searches are made as in the 
case of unregistered land(/(). To inspect the register, an authority 
should be obtained from the vendor, and prorision is made for an 
official search the cortihcate of which protects solicitors and persons 
acting in a fiduciary capacity (i). 

619. Where the land sold is in the occupation of a tenant, the inqniriai u 
purchaser should inalce inquiry of tbe tenant (1) as to the terms of 
bis tenancy, and (2) as to the person to whom he pays liU rent (m). 

Srct. 5.—^ccepfancr of Title 6y Purc^^r. 

620* A purchaser ie deemed to have accepted tbe title when the iceeptAfice 
last outstanding requisition hee been answered to bis satisfaction by 
the vendor: acceptance need not be notified to the vendor (n). 

621. II the purchaser foils to send io requisitions or objections u 
within the time fixed by the contract for that purpose (oh or if, Mod reqoui. 
though not satisfied with tbe vendor's replies to any requisitions 
or objections, he nevertheless does not insist upon satisfactory 
answers, he may be hold to have waived his right to make Wdrer^ 
requisitions or objections, or to insist on those which he has made, objecUozii. 
and he is then deemed to have accepted the title (p); and, if the 
purchaser enters into possession, or pays the whole or part of 
the purchase in onej, or does other acts which a purchaser is not 
bound to do until a good title baa been made, he may be deemed 

to have waived objections to the title (q); but this is not the case AeUnot 

^ - --— -MDOuatiflFto 

(A) 3S A 30 Viet. c. S7 : SO A 61 VieW c. SO. 

(i) LAnd Acl, 1875 (38 A 39 Viot. e. 87). s. 30; see title Beal 

PnoraiiTT akd Oiiattrls Beai., VoI. XXIV., p. 318. 

(A) t^cc hand Transfer Act. 1875 (38 & 30 Viet. c. 87), s. S2. 

(0 hand Tiaiufor Kulea. 1903, rr. 283. 284. 280. 293 (Stst. B. A 0. 

Rov., Vol. VIl., Land (Begistration), England, pp. 80, 81). 

(m) ^coHunfy.XutfA, [laOljlCb. 46; affirmed, (1902] 1 Cb. 428, C. A.; 

CUnenii r. Conrov, {1911} 2 i. B. 600, C. A. ; p. 468, poet.* and see title 
Equity, Vol. XI II., p, 87, note (k); Re Der^ {Bert} and Fergu$$on'$ 

Ooniraot, [1912] 1 Oh. 479. As to outstanding claims by a tenant, see 
Ofow ▼. TAvffia# (1904), 62 W. R. 416. 

(n) Be HigAefi and Bird'f Coniraett [1902] 2 Ch. 214 : affinned, [1908] 

I Ch. 287, C. A. 

(o) See p. 323, onie. As to discoyery of a mistake in the abstract 
oIUt acoeptauOA of the titlo. see ii'OvUockT, Cregory (1868), 1 K. 6& J. 

286; Pegg v. WUden (1862), 16 Bear. 230. 

ip) BurroMghi r. Oakley (1819), 8 Swan. 169,171 ; and see p. 413, poet. 

ig) Flvdyer t. Cocker (1806), 12 Tee. 25, 27 : Fleetwood y. 6*reeA (18( 9), 

16 VcB. 604: B/niU T. RokebiiLord) (1818), 2 Swan. 222: iJaU v. Lover 
(1838), 3 Y. 4c C. (».) 191; Baodon t. BeR (183S>, 1 Beay. 337 ; Stbbild 
y. Louine (1663), 18 Jur. 141: VoUia v. Woodyear (1866). 2 Jnr. (M. s.) 

179; BeOer y. Simonde (1869), 6 Jur. (m. 8.) 997, 1002: compare as to 
letting tbo property. Be ISarriiegion, K» parte Sidehotkam (1834). 1 Mont. 

4f A. 666,663: 8impio%T. Sadd <1864), 4 Do G. M. & G. 666. Delivery 
of the keys of a boueo is eqaivalent to giring poeseesiou {Qweett, Homfray 
(1801). 5 Vos. 8). But these sets do not give rise to such ImphoatioQ 
where they are acoompenied by oontinoed fisgotietions as to the title 
(|:iwfeh6vaT.<?fwsaer{ 1615). llfadd. 163.170| 2^ed(18l7).3Mer. 124; 
cwrromgke ▼. Oakley, eupre). 
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ii thd porehaaer has mitered into poefiession tmder an express 
oonditioQ in the contract enabUni:^ him to do ao before completion (r) 
or where the vendor Itaa consented to his doing so without prejudice 
to his right to require a good title; nor where the purchaser was 
already in ^oeseeaion at the time of the sale, unless he has remained 
for a long tme without raising objections as to title (i). 

622< In whatever manner an acceptance of title has talceii place, 
it is an acceptance only of the title t^own by the abstraut, and does 
not preclude the purchaser from taking objections, not precluded 
by the contract, by reason of defects not disclosed by the abstract 
which he subsequently discovers (t). Such accoptance does not 
operate as a waiver of the purchaser's right to have the abstract 
verified ftt), nor does it preclude objections to matters which are 
mutters of conveyance ratlier than of title, such as the oxistonco of 
charges upon the pro 2 H)rty xvhicb are removable by the vendor (f). 
If a purchaser is willing to accept the title upon a specific objection 
being removed, and to waive all other objections, such waiver is 
conditional only on the removal of that specific objection (x). 


Part V.—Position of Parties to Contract 

Pending Completion. 

Sect. 1.—aftd Dn(ir$ Kith to the Properti/, 

Sob^Seot. 1 .—Kffeet uj ttit Coniraci 01 OwNttfhtp. 

623. An agreement for the sale of land, of which specific 
performance can be ordered, operates as an alienation hy the vendor 
of his beneficial proprietary interest in the proi)erty ( 0 ). As from 
the date of the contract, his beneficial interest is transferred from 
the land to the parchaBC-money, and if bis interest was of the 
nature of real estate, it is, ae from that date, converted into 
personalty (6). As regards the land, be becomes constructively 
a trustee for the purchaser (e), with the riglH as trustee to be 


(r) See BoUm v . L<mdon 8ehool Board (1S7S). 7 Cb. D. 766. The 
ovdinary proviaion as to poMesaion on tho day for coMlotion Iias not 
the Hame efloct {Bown t. {IS6'7), 24 Beev. 631). llko sboult} 

not be acct^ted tiU the deeds and facts appearing oQ the ebstmet are 
proved by proper evidence: eee A'ewdU v. Bnilh (1820), 1 Jac. & W. 263. 

(•) SUvono V. Gttpw (1626), 3 Rum. 171 ; eeo Vancouver v. BUse (1805), 
U Ves. 456, 464; PfW ▼. Jftiey (1816), 1 Mer. 133. 

(t) Blacklo^ T. Law (1642), 2 usie, 40, 47. 

(tt) BoWitby ▼. Bttit (1837), 2 My. 4t Or. 207 ; Turauand v. RAodei (1668), 
37 L. J. (ca.) 830. 

(e) lU Olcag and Mitlor*8 Goniract (2863), 23 Cb. D. 320. As to objections 
as to oonTeyaace, eee p. 366. €mt<. 

(a) Looturgton ▼. MarUn (1834), 3 it K. 255. 

(a) If aU V. Biigki (1620), 1 Jso. it w. 404, per PLUicsfi, M.R., at p. 500: 
Bo8€ t. If Olson (1664), 10 U. L. Cae* 672, 676. As to a sale unrVr the 
eoort, seep. 817, onls,* Dart, Veadora and Purchasers, 7th ed., p. 1J69. 
(5) Lawi V. BeniK<l(1785). 1 Cox» £q. Cm. 167,171; A.^Q. v. Drunnin^ 

K , 6 B. L. Cas. 243, 2M. As to the exordae of options, see titles 
T, Vol. Xin.«p. nOi LaUDLOEDAanTmfAirT, fol. XVllL, p. 362; 
eempere KeUv v. BMerlOfi. (1016] A. C. 161. P. 0. 

(ef V. BrifH aupfE; v. Foitar (1672), L. R. 5 H. 1^. 311, 383. 
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iDddmDifidd b; the parchaaer agamet the liabilities of the trust 
property (f ); and the purebaser becomes l^uefici^ owner, with the 
right to depose of the property by sale, mortgage, or otherwise, and 
to devise it by will (e), while on his death intestate it devolves on his 
legal personal representatives, who hold it, subject to the require* 
monts of administration, if the interest purclias^ is real estate, for 
the heir>at-law, and if personal estate, for the next of kin (/). 

But (be vendor is not a more tmstee. Until payment he retains 
a personal and substantial interest in the property, a right to 

S rotect that interest, and an active right to assert it if anything in 
erogation of it should be done, and the relation of trustee and 
cfiiui q\u tnut is subject to the paramount right of the trustee to 
protect his own interest as vendor of the property There is, in 
fact, only a qualified trusteeship until the price is paid and nothing 
remains to be done by either party except the execution of the deed 
of conveyance \ when, however, that stage bas been reached, the 
full relation of trusts and qut truAt thereby established 

relates back to the fonuation of the contract (A). 

Tlio trusteeship of the vendor and the beneficial ownership of the 
purchaser are, however, conditional upon the performance of the 
contract (i). If the contract is rescinded, or if, from want of title 
on the part of the vendnr(it) or otheiwiso, the contract is such that 
specific iierforinanco could not he obtained, and tbo defect is not 
waived by the purchaser, the position is the same as regards the 
interests in the property as though the relation of vendor and 
purc]i.u>vr had never urison. The tender is treated as if be had 


Before the Coiivoysnoiug and Law of Property Act, ISSl (44 & 45 Viet. 

o. 41), it would hare pu&sed ondvr a dovUc by the vendor of tnut estates 

V. (IS7tt), 2 Ch. V. 499), and it etili docs so if the pro¬ 

perty 10 copyhold to which the vendor bas been admitted; see Copyhold 
Act, 1894 (57 ds 5S Viet. o. 46). s. S8 ; title CorTUOU>a, Vol. Vfll., pp. S8, 
lOQ; KxnCOTORS ANP AnHlKlSTRATOIlS, Vol. XIV., p. 234. 

(d) DoiUon V. Downey, [1901] 2 Ch. 620, 623. 

(c) 7'otMc V. MeJUr (1801), 0 Vcs. 349, 352 ; v. Potter (1872), L. R. 
5 U. L. 321, 333. 338. 

{]) Vnive v. MeiUr, tupra ; Droome v. M(mck (1805), 10 Vee. 697, 
620. It p:v 0 Cfi under a gener^ devise of lands or r^ estate {Bnxime v. 
.Voneit. 4Uf>ra; see OreenkUl v. GreenhiU (1712), Prco.Ch. 320; PeUcr v. 
Petter (1760), 1 Tee. Sen. 437: OapelT. OirdUr (1804), 0 Yes. 509, 510; 
Afaretoa v. Roe d. Fox (1838). 8 Ad. & Kl. 14, 63. Es. Ch.; Wills Act, 
1837 (7 Will. 4 & 1 Viot. c. 26), n. 1, 26). As to the devolution of real 
estate, see I/and Transfer Act, 1807 (60 & 61 Yict. c. 65), Part I.: title 
EZXCUTOBS AKD ADMiKisnuiOBS, Yol. XIV., D. 238. 

(y) 8Kav> v. Potter, tupro, at p. 338; soe £v$aght v. Ed»ard»» taprn, 
per Jbasel, M.B., at pp. 506, 507; Bodetiaetioat Oommieeioner$ v. Pianey, 
[X899} 2 Ch. 729, 735. ' 

[h) Bower y. Prteioii (1881), 18 Cb. D. 1, C. A., per Jambs, L.J., at 

p. 13 : see WdU v. Briqhi (1820), 1 Jac. 5& W. 494. per Plttmsb, M.K., at 

p. 503 : 5bato V. Porter, eapra, pW Lord IlATB£ici.Er, ai p. 356 ; BidotU v. 
Sovler, [1904] 1 Cb. ^8, 661. The vendor is not a trustee within the 
meaning of the Trustee Aet, 1893 (66 A 57 Viot, e. 53), at anr rate until 
the pnrohase-mooey ie paid (Be Cannier (1854), Kav, 418: CoUing, a 

Pereon of Uneowi Mtnd (1886), 32 Cli. D. 333. C. A.; and compare Be 
Pogani (a Penon of Uneound Mind), Be Pagem^$ Tru$t, [1892] 1 Cb. 236, 
a A.: Be BeaufoH^e WiU (1898), 48 Sol. Jo. 12). 

(4) See Bagner v. Preeton, rwpra. 

(b) Broome v. ifMieb, enpra ; LveagU v. Bdwordr, rapra, at p. 607 s 
^ Tkomoi, Themae v. SmM (1686), 34 Cb. D. 166. 
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neyer been trosiee, mi the purchaser as if be had never been 
equitable oivner (()• 

Until the coutract is completed by oonveyance of the legal 
estate to the purchaser, the vendor continues to be the proper person 
to enforce any righte in respect of the property which depend on 
the possession of the legal estate; but, subject to ultimate completion, 
the pur chaser'a inter^ ranks as against third parties like any 
other equitable interest, and it is subject to equities prior in date 
and has priority oyer subsequent equitable and legal interests, 
except a legal interest taken for value and without notice of the 
contract (/»)• 'f-'be porobaser, however, is not, in general, entitled to 
enforce his interest against third parties until ho has oomplstod his 
title by coQVsyanos(n); but, if he pays his purchase-money and 
takes a conveyance of the legal estate without notice of an existing 
equity, he gains priority over it(o). 
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624. Pending the completion of the contract, the rights of the 
vendor consist generally in (1) the right to retain possession 
until the purchase-money has been paid(p); (2) a lien on thn 
property for the amount of the unpaid purobaae-money (q); (8) a 

(l) Comwati V. Asiwon, (1809] 2 Cb. 7]0: reversed on auother grouml, 
(1000] 2 Cb. 298, C. A.; PUwi v. Samutl, [1004] I Cb. 404; R^ui v. 
fovltr» [1904] 1 Oh. SOS, 602; affirmed on other grounds, [1004J 2 Ch. 93. 
C. A. As to the position of tbo vendor os trustee while it is still 
uncertain whether the contract will be porfonned, see Wall v. JirigH 
(1820), I Jau. &; W. 494. SOI. 

(m) SooUOo Kqum. Vol. XIII., p. 79. 

(s) Hee Tosfcerv. ^^nwll(lS37).3My. StCr. OS.perLordOori'KKHAM.L.C., 
at pp. 70. 71: '"This nile"—namely, that, by a contract of purohaso, tho 
purchaser becomes io equity the owoer oi tlie property-'*‘app]i(« only as 
between tho parties to the contract, and cannot bo extended bo as to attoct 
Uio interests of others. )f it could, a contract for tho pundiaso ot an 
rqoitablo ostate would bo equivalent to a oouvoyance of it. Before the 
contract is carried into effect, tho purchaser cannot, ugaiast a stranger to 
tho contract, enforce oquilice aUaebhig m the property.'* But perhaps 
1 bis ststcinont is too wloe. A pnrebasor of an equity of rodompUou t^foro 
<M>tap]otlon may bo entitled to redeem, though not tn cidl for a conveyance 
from tbo mortgagee (Fearer v. Morris (IS69), 6 Cb. App. 227); and it 
seems that tho material point os regards Ihiid parties is not whether or 
not there has been a conveyance to the purchaser, but whether he has an 
immediate right to call foi a conveyance ; and he has such right when he 
has accepted the vendor’s title and has paid or tendered the purchoGO' 
money. The ooropletion of the contract is then oo longer iu doubt and 
the pmohaser's equitable title has ceased io be in suspense: io such a case, 
if he is purchasing an equitable interest, conveyance seems not to be 
essential to vest in nim the full eqrutablo title. 

(o) Where the convoyance nnd the paymeot of the purchase'money are 

not Himnltaneoiu. the material date as mgartls notice is the date of pav^ 
ment; if the purchaser takes on assigomonl without notice of an existing 
equity, and afterwards pay* with notice, he is not protected {TUdeolsu v. 
Jjod^ (1857), 3 8m. Cl. 543); if be pays without notice and takes a 
couveyanoo with notioe. it would seem teat he is protooiod; see title 
Equitt, Vol. Xltl., p, 76, note (q) j but soo, eonira, Wigg v. Wigg (1739), 
1 Atk. 382. If the porohoser hia notice of an equitable mortgage, he must 
asoertain for himself that it bos boon dischargM. His aoquuiition of the 
legal estate ii no protection if a receipt tendered by the vendor is a fonrorr 
Umd V. CtenuiUi, [1903] I Ch. 428, C. A.). ^ ^ ^ 

(p) See p. 388, pori. 

Sdwtrdi (1876). 2 CJ*. 1). 499, 606; titles Lnw. 
Vel. ZTZ.. pp. 16, II: lanTATiox or Actioks, Vol. XIX., p. 87* 
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right until the prow tune lor eompletioii to reoeive the rents and siot. i. 
profite for bii own benefit (r) ; and (4) a right after the ^oper time Bighti and 
for completion to interest at the rate of 4 per cent, per a nFiPm on Duties with 
the parchaee^mond^f till payment (s) ; hot he mast preseiwe the Itespeet 

P roperty from deterioration and most pay the current outgoings (t). ^ 

'he property, however, is at the risk of the purchaser (o), end from 
the proper time for completion the purchaser is entitled to be 
credited with rents and profits, and is liable to be charged with 
outgoinra (b). If he has paid the parehaee-money, or any part of 
it, and the purchase ultimately goes off without nis default, he is 
entitled to a lien on the land for the amount which he has paid(c). 

8ue*6ECT. 2.— Po$$tuion. 

625. In regard to the completion of the contract three dates are tor 
material—the date, if any, fixed by the contract for completion; the • 

date when the vendor shows and verifies sneb a title as the purchaser 
can require; and the datool actual completion. In the ordinary 
course, com[>lotion coneists in the purchaser paying the purchase- 
money, and the vendor at the same time eiecuting a eonveyaoce 
and delivering possession to the purr'haw; when these incidents 
are seprirated, tne date of payment of the purebase-money may be 
regarded as the date of completion ((f). 

TJie completion of the contract is conditional on the vendor oo 
making out his title (c). Until the vendor makes out his title, the 
jmidjoscr is not safe in paying the purchasc-nioDey and taking 
po8sentdon(/). Hence the date when tho vendor makes out hie 
title is the earliest date at which complotiou should take place, 
and it is the proper date for completion (^) if no date is fixed by 
the contract (b). 

If the contract fixes a date for completion (i), this is the proper wb«ti Uats 
date; and if this stipulation is of the essence of the contract (k), the 

(r) See p. 371, petl. 

(i) See p. 374. pc$t. 

(I) Sec p. 347. pest, 

(a) See p. 3S9, poil. 

(6) 3oo p. 374, pout. 

(e) As to the purchaser's lien, see, geoereUy. title LfEN. Vol. XIX., 
pp. le et ieq.f 27. 30 el ; and see uiek v. i'ittnipt (1721), Pntc. Cb. 

576. The lien extsads to the costs of inrostigaiiaic title {KitUm v. iJrweU, 

[1904] W. N. 21; R4 FumMW and ifrd's CoMraat, [1906} W. K. 215). 

(d) See Lewis V. Sautk Wo2s$ Rail, Oo. (1952), 10 Here, 113; see also 
note (o), p. 366, anU. 

(«) Dos d. Gray v. ^laniofi (1936), 1 M. 9( W. 696, 701; see p. 341, icnle. 

(/) Ifinitt Y. (Lord) (1819), 2 Swan. 222, 225; Wiisonr.Clapham 

(1919), 1 Joe* 4s W. 36. 37. As to the usual condition rolating to this, see 
p. 334, onl#. 

(o) As to oomidetion generally, see pp. 435 et $e>q., posl^ 

(s) See Williams. Yeuilui oud Purcawr, 2ad ed.. p. 20. Where uu date 
is fixed oompiotion must he within a reasonable time (aeo rdwpsea ▼. 

Hughes (1997). 69 L. J. (CH.) 334, C. A.; NoeaUi y. A«erhaeA(1898). 70L.T. 

418), hot SB MOD M tho vendor has made out his title the porchaser should 
ho ready to complete; seo also p. 333. ante. As to poeMsioo upon a 
sale under the court, where no date is fixed, see Dart, Vendors and 
Purohasors, 7th ed., p. 1179. 

[%) See p. 332, ante. 

(A) That is, if it ia mode so by tho etprett terms of the oontraot. the 
Ixature of the property, or the surrouAdiof elronmstances (fiohsHi v. Berry 
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yondot must maks out his title by that date; otherwise the porehaier 
caimot be required to complete either then or eul^uentiy (0* It 
it is not of the essence of the contract, and the title has not then 
been made oot, the purchaser can be required to complete as eoon 
as the title has been made out Bat in case of undue delay either 
party may fix a reasonable time for oompletion, and this time then 
lecomee of the essence of the contract (m). 

The right of tbe vendor to receive the purchase*money is secured, 
first, by a lion upon the property (a), and, secondly, by his right, in 
the abMDce of express stipulalioii as to tbe time of delivering posses* 
sioD, to retain possession until the purchaee-money is i)aid (o). 

The contract may contain eipress provision showing that posses* 
sion is to be given at a fixed date, although the sale is not then 
otherwise completed (pX Under sach a provision the vendor may 
be required to give possession before the purchase-money is piid(q), 
or the purchaser to take possession before the vendor has made out 
his title (r). Otherwise either party can insist on delivery of 
possession being treated as [)art of ibo completion of the contract, 
and, in particular, tbe vendor is entitled to the actual possession of 
the property or the actual receipt of rents and profits until the 
whole of t]]e parchase-money has been paid («)• 


Sub-Sbct. 3.— f/ Preptrig. 

UsUUty. 626. Inasmuch as the vendor, while remaining in possession, is in 
a sense a trustee for the parchaser (t), he is bound to take reasonablo 
care that the property does not become deteriorated between tlie 
date of the contract and the time when possession is delivered to 
tbe purchaser (u); and, although tho delay in completion is due 
to tbe purchaser, this duty remains binding on the vendor so long 
ns he ti-eaU his possession as a security for the purchase-money (6). 

Subject to this duty on the part of the vendor, the property is, 


(1853). 3DoG.M. StG. 284. C. A.; TUU^y. (J867). 3Ch. \pp.ei, 

67); note (/), p. 332, ants. 

(t) T. Twtkk, tupru. As to the effect of Hon*coioplcliou oo the 

duy fixed on the liability to pay interat. mo pp. 333, ante, 374 el nea.,voet. 

(m) See p. 332, onfe. 

in) See title Lma. Vel. XIX., pp. 18 ti$eq., 27. 

(o) Y. Kdward$ (1876), 2 Ch. D. 400, 506. 

(p) TiiUy Y. eirpm, at p. 66. 

{(j) Geifye Y. MotUiV94 {Dnk*) (1808), 26 Bcav. 45. 

(fj T^Uy V. Thomeu, eaptn, at p. 06. Bat ordinarily, where pos- 
sewon II to be dven at a spiked date, tliii means that the vendor 
shall then have shown snob a title that poissesiion oan eafely be taken 
(iMd.); and see Boehm y. Wood (1820). 1 Joe. A W. 410. 

<«) Aeland t. Cuming, QaUford y. Acland (1816). 2 Madd. 28 j eee, 
inrth^, as to tbe payment of interest on failoio to complete on the day 
fixed for completion, p. 333, mis; and, as to completion generally, pp. 435 
ot poet As to wbat ccmitittitca posieeiion, see title K*AL BEOPSRtT 
AXD Cbattu Rxax, Vcl. XXIV., pp. 214 et sag.; compare title Psrsoxal 
P ftOPXaTY, Vol. XXIi., pp. 391 el $eq, 

(0 See p. 364, ante. 

f}*®n * C. A. The moMuie of 

UabuitT IS the same as In thu aasb nf sn v t 
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from the date of the oontraot, at the purchaser's risk as regards loss or 
deterioratiOQ (c), and be is entitled to any accretion to its 7alue(d). 

627. The accidental destruction of the property by fire or otherwise 
is a loss which falls upon the purchaser ($); and, where the Tender 
has an insarance existing on the property, the contract does not> in 
the absence of special stipulation (/), confer on the purchaser any 
direct interest in the policy moneys, so as to entitle him to recorer 
from the vendor, or to deduct from the purcha8e*monep^,tbe amount 
reeeiv^ by the vendor under the polii^f/;). Nor m the vendor 
bound to maintain the policy, or to ii^orm ^e purchaser that it has 
lapsed (h), unless the contract eipreesly or impli^ly imtK)ses eucb 
liability; where, for instance, it pt'ovides that the purchaser ehall 
liavo the benefit of the insurance (i). But on a sale of leaseholds 
the omission of the vendor to observe a covenant to insure is a 
defect in bis title (Ar), and under a condition that the vendor shall 
]>ay outgoings up to the day fixed for completion, he must, if 
under a covenant to insure, b^r insarance premiums (f). 

(<) White y. NiitU (170S), 1 P. Wms. Cl; Pais# v, VelUr (iSOl), C Ves« 
340, U2; ffar/oni ▼. Pun%«r (ISte). I Msdd. 032. 539; Acland ▼. 
Cuming^ Gcu/ordy. Aeland (1916), 2 Madd. 29. 32. Where an sccideiit to 
the premises brings witbitlog^ obligation, which must bo imoicdiAtoly 
eatiitfiod. where, for ioMtanoe. me premisee fall down and injure adjoining 
pruiK^rty. tho case falls within the sahie principle, and the expenoo muet Lx* 
Doruo by the nurehnur [HoberUon t. ^feeUoft (19491. 12 ileav. 200). 

(d) Thus, il an uatato for livea la »old, and a life drops before completion, 
the low fallB on the purohooer ; but, if it is the revoraion that is sold, the 
J»cncht belongs to the purchaser ( \V\iU v. ifuh#, $upm ; Ex parie banning 
(1727), 2 P. WniB. 410). If after the contract the ettate is improved in 
tboioterval.or il the value be leesened by the failure of tenants or other- 
wise, and no fault on cither side, the vendee boa the benefli or snstaioe tho 
lose ** (//or/ord v. l*urrier, supra, at p. 639). SimiJarTy. the purchaser Ijoa 
Iho benent of any unexpect^ diminution in the value ot toe coiuidora- 
tion, wlicrc, for instuaco, part of the conoiderMion is on annuity for the 
life of iho vendor, and the vendor dies immediately after tho contract 
{Mortimer v. Capper (1792). 1 Bro. C. G. 156). See also Dart, Vendors and 
Purohosciv, 7th cd.. p. 293. 

(c) Paine v. MeUeT, oupra; Harford v. Pamrrvtupm .* Poole v. Adame 
(1864), 12 SV. R. 083. 8i*e Cae$ v. RudeU (1692), 2 Vem. 280; 1 Bro. C. C. 
IC7. D. It U not eesenUol that tho vendor shall have made out his title 
before the loss occurs \ it is solDcient if be makes it out afterwards within 
the lime which ho can properly claim for that porpooe ; and. if the par* 
choHor has waived objections before the loos, he is bound to oomplete 
{Paine v. MeUer, eupra, at p. 362]; see pp. 339, 340, ani#. 

See j). 340, ante. Under a policy in the usual form, the consent of 
the office I# neco(«ary for an assignmont of tho benefit of tho policy {Ltfuck 
V. J)aUell (1730), 4 Bro. Pari. Gas. 431; SadUn' Co. v. Badeock (1743). 
2 Atk. 654); and see note (m). p. 340, <wfr. 

(g) Poole V. Adame, eopra; Bayner y. Pruton (1981), 16 Cb. D. 1,0. A. 
But since the contract oi insurance is a contract of indemnity, the vendor 
cannot profit by it so as to be paid twice over; and if he receives both the 
policy moneys and the parchase-monev. he must refund the policy moneys 
to the office {CaeUXUmn v. FreeUm (1993). U Q. B. D. 380, 0. A.); see 
title Insuhsnck, Vol. XVlI., pp. 520, 021. 

V, MeUet, eapra; thioeon v. Solomon (1960), 1 Drew. & Sn. 

(4) See PooU v. Adasi#, iupra; note (»), p. 339, anU: the pnrcbaier 
cnay effect his own insurance; oec p. 340, owl#. 

(ft) Pakner y, Qoron (1956), 4 W. B. 699* 

%. (B 2>#w#eii V, Bdlomm, eiipra ; sompan MmmM T« Ma^meU (1999)» 
^L. T«691« 


869 

Bjsor.l. 

BlgMitad 
Dottes wMi 
Barest 
totlM 
Prapsitr, 

Lorn by fire# 
Iniarance. 



S70 


S&Ll OJ Livo. 


8 xCf. 1 

Eltfhtitnd 
DattMwtth 
KotpMt 
to the 
Propertj. 

AppIioUoa 
of Inionacc 
mooej. 

Efepfti9ft&d 

pmerTfttios. 


Kvod liftblo. 


Improve 

neoCs. 


Altboogli the parohaser hos no direct interest in the vendor's 
polioy of insurance, jet he is a person ^^nteieeted in or entitled 
onto" the proper^ within the Pires Prevention (Uetropolis) 
Act, 1774 (m), and he can require the insnranoe company to lay out 
the policy moneys in rebuilding or reinstating the premises, provided 
that, at the time of his request, they have not already paid the 
moneys to the vendor (»)• 


628. In pursuance of bis duty to preserve the property from 
deterioration, the vendor must act in regard to it as a provideht 
beneficial owner (o). He must keep it in repair so far as this can be 
done by ordinary expendituro (p); he must prevent its being damaged 
by trespassers (q); and, in the caee of agricultural land, he must 
mainhiin it in a proper state of management and cultivation (r), 
and if the tenancy determines before completion he must relet the 
land on a yearly tenancy, so as to keep it fall(s). If damage is 
caused by the vendor's failure to perform bis duty in this respect, 
the purchaser is entitled to have the amount of the loss deducted 
ft'om the |)archA6e-mooey(0: or, if he has completed the purcliuse, 
he can recover the amount by way of dam ages (a). 

The maintenance of the property is a current ex|>enso which 
should be paid out of the rents and profits, and it is l>orno by the 
vendor so long as he is entitled to receive the rents and pn>fit8 for 
his own benefit (6). After that time it must be borne by the 
purchaser (c). 

Where an eatraonlinary outlay in permanent repairs is necessary 
for the preservation of the property, the vendor is, apparently, 
entitled to be allowed as against the purchaser the amonut so 
expended (d). But the vendor's duty in respect of the property 

(A) 14 Geo. 3, 0 .7S. 

(а) JM., s. S3; v. Bowd$n, [1918] 2 Cb. 414. This deciaioD 

^peara to have ramored any doubt which formerly existed both as to the 
Plrus Prereation (Metropolis) Act, 1774 <14 3, o. 7S), being ayaiiable 

outside the Uetropolis, and as to a purdiaaor having an interest entitling 
him to the bencUt of the statutoiy provisions; see X)ait, Vendors and 
Porebasort, 7th ed., p. 193 ; Williams, Vendor and PurcUsBer, 2Qd ed., 
p. 510: ti^ iNSuaANCS, VoL XVli., p. 642. 

(o) WHm t. Clank<tm (1919), 1 Jao. it W. 30, 39; v. Skakiveaf 

(1964), 5 De O. M. it G. 617, 637, C. A.; compare KreM v. Park (1974j, 31 
L. T. 326, C, A, 

(p) i^ergiucn v. Tadman (1827), 1 Sim. 530 ; BepeAl's Canal Co. v. IVan 
(1967), 23 Bear. 575, 599; BoytU Brisiol Pemanenl BuUdino Soci^tv v. 
Bomfuh (1997). 36 Oh. D. 390, 397. 

(o) Bovat Btitiol Permansnf Butidtn^ SocUitr t. Bomash, npra, at 
p. 308; Clarks v. Bamiu, (1991] 2 Q. B. 456, 0. A. 

(r) Foster v. Beacon (1919), 3 &Udd. 394; herd v. Stephens (1835), 
1 Y. & C. (BX.) 222. 

U) Boffyart v. SeoU (1930), Taml 600; PAilUps r. SHvesier (1972), 
8 uh. App. 173: Bymont (Bttri) v. Bmikp ^Tns^ v. Sffmont (Surf) (1977), 
6 Cb. D. 469, 475; Baffsip v. Sekefiefd, [1897J 2 OIl 937, 944; see aleo 
note (d), p. 373, feet 

(t) For form ot ordtt directing such deduction, sec 3 Seton, Judgments 
and Orders, 7tb ed., p. 2174. 

(o) Clarke v. Bumue, eu^rra. 

(б) As to the right to rents and piofite, see p. 371, post, 

(s) The rule in this respect is the same as with regard to outgolnp 
geaerallj ; ms p. 374, Msi 

(d) See ^ksnrta v. ehakepear, tupro, at p. 632; PAitiipi v# SHveeier 
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ing money in bnilding, or in obtaining a renewal of a lease; and he lUfbta 
CATinot recover from the parch aser money so spent (^). 

^Vhoce the property is leasehold, the vendor must perform all tbe 
CO vet j ants of the lease up to the time when the purchaser should 
take possession (/). 
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629. Although the vendor is entitled to possession or to receipt Right to 
of rents and profits until payment of the purchase-money, his 
beneficial title does not extend beyond the time when completion profit*, 
ought to take place; that is, if no day is fixed for completion, the ^ 
time when ho first makes out his Utle, or, if a day as fixed for 
completion, then the day so fixed (rr). Until the proper time for 
completion, ho occupies tbe property or receives the rents and 
profits for his own benefit (k); after ^at time they belong to the 
purchaser (i), and the vendor receives them until actual completion 
as trustee for tbe purchaser and must account to him accordingly (k). 

If the vendor is in occupation, be may be cbarge<i with an .occupation 
rent (f). 

For the purpose of the above rule the rents and profits of the Wbat an 
land include the rents of the land, and also ail the profits accruing 
from the use or working of the land io the state in which it exists ^ 
at the date of the contract. Thus, if it is agricultural land, the 
vendor, as long as he is entitled to the profits, can get in and 
dispose of tho crops in a due course of husliandry and retain the 
proceeds for his own bouefit (»i). If the land has an open mine or 
ipmvry upon it, the vendor, if tbe mine is let, takes the reuts and 
royalties accruing due during tbe samo poriod, notwithstanding 
that they represent part of the suhstauco of tlio land, and, if it is 
not lot, but is l^eing worked, he lakes, apparently, for bis own 


(1872), 8 Oh. App. 173, 176; DoUon Parintn v. Lamhfri (1889), 41 Ch. D. 
295, 302, 0. A. 

(<) AfonroT. (1850), 8 Hare, 61, 80 ; compare Ciarc Hall {Master, 

eic). V. Uardin^ (1848), 6 Hare. 273. 296. ^ , 

(/) See Domon v. aolomcn (1859), 1 Drew. & Sm. 1. 10, 11; Re Tiighefi 
and Bird's CotUrad, [1902] 3 Ch. 214, 216. 

(( 7 ) Afi to the dato for completion, see pp. 367. 368. ante. 

(k) ^rnch V. Cnmdcn {Bari} (1700), 2 ^ox, £q. Cas. 231; Vuddon v. 
Tife (1858). I Gift. 395; and on bis death before the day for compK^tion 
t\w intormeUiato rente go to his heir or devisee (Lumsdenr. Fritter (1841), 
12 Sim. 203; w» IVaUs v. WdIU (1873), h. B. 17 Eq. 217), but subject to 
the rights of his personal ropresootatircs; see title Exscotors ako 
AOJilNmRATORS. Vol. XfV., p. 896. 

" (i) Paine V. MtUrr (1801), 6 Ves. 340. 352; Plewr v. [1904] 

1 On. 464, 468. '* Equity considers that os done which is contracted to 
bo done. and. in the nuonoe of something special to control the nfie, gives 
tho promts of the thing sold to tho pnrchsw from the time fixed for the 
oompletion of the oontroct, and interest on the purchaao-money to the 
▼enoor from the some time *' (ifoaro t. Toylor, supra, st p. 70; aihrmed 
(1862), 3 Moo. & Q. 713; He Kitms t. Jk Viems (1649), I Moo. & G. 336, 

{1) Jf'Jfoswm T. WiUiams (1801), 6 Ves. 143; WiUan v. Clopiu/» 
(1619), 1 Joe. 6e W. 38: Pisses v. fToMiwI, jMpm. Tho vendor is not entitled 
to retain rents received by him after the date for oompletion in Mtisfaotion 
of rents ooomed dne before that date (PUw# v. Samusl, tvpm). 

(1) See p. 373, post. 

(ill) See WshsUr v. Dtmoddson (1866), 84 Beav. 461 < 
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benefitthe proceeds of working (ft). On the sele of a manor the 
vendor takes fines acoming due on admittances before the proper 
day for completion (o). 

^he vendor is not, however, entitled to take under the gaise of 
profits what is in fact part of the inheritance, and the purchaser 
may obtain au injunctioD to prevent him doing anything likely to 
dostroy or depreciate the property sold or to prevent the property 
being assured to the purchaser (p); though, where the vendor 
disputes the existence of an enforceable contract for salct, such an 
injunction aill not be granted unless the balance of convenience 
requires it(q). 

630. If the purchaser is let into possession before tho proper time 
for completion, ho is, unleastlio contract otherwise provides, entitled 
to the rente and profits from the time of taking possession (r); 
and he is entitled to do all acts ordinarily incident to an estate iu 
posBossion, and to gather crops or cut underwood iu a proper course 
of husbandry, in the same way as a tenant for life {$). But inasmuch 
as the vendor is etill eutitlcd to a lion ou tlieestate for bis purchase- 
money (t), the purchaser may not do any acts which tend to 
depreciate tlie vendor's security for his money, such as cutting 
timber or otherwise committing waste (a); and, oxcopt where the 

(n) LtPpington v. Freman (ISOl), 40 R. 348, (\ A. In this respect 
the vendor and purebaaer appear to bo io the fame position u lessor 
and leaeoo, or tenant for life unpeachablo for waste and remaiodermao 
see WiUiame, Vendor oncl PiirchaMr, Snd od., p. 617; comparo 
A€bon ▼. Efid^ (1838), 2 Beav. 239 (wbon^ a purchaser who bad been 
let into posseauon of quarries, and was wrongfully evicted by the vendor, 
wasentitW to the proceeds of the quarries from the time of hu first posses* 
STOO); and see title Mines, IfiXEiuts, and QraaRm, Vol. XX.. p. CIO. 

(s) V. Tit 0 (I83S), I Giff. 305. It is tho ssiue, apparently, 

where tho event causing the change of lonstii is prior to the day for com* 
pletion, though the admittaace is after that day {OarrirJiV. CrimtUn (Rart) 
(1700), 3 Cox, £q. Caa. 231); but since the fine U not due till adiuittanco 
this ease seems to be exooptional; eee Williuma, Vendor and Purchaser, 
2nd ed., p. 617, note (e). 

(p) SvtlUr V. gpilZsr (1819), 3 Swan. 666; explained in HndUv v. London 
Bank oj ScoUand, I4d. (1866), 3 £>« G. J. 6t Sm. 03, C. A., perTcRNEB, L.J„ 
at pp. 70. 71 i see also Ecklig v. B<tidwin (1809), 10 Vos. 267 ; Curtis v, 
JSwkin{}ham ^arqnu) (1014), 3 Ves. & B. 168; Stirovihuiy and ChooUr 
Bait Co. V. ^revshwry and Birmingkant Bail. Co. (1851), 15 Jur. 648, 
550; London and Couni^ Banking Cq. v. U^ou (1882), 21 Ch. D. 400, 
C. A. As to the deatruetjoD of ornamental timb^. see Moaennio v. 
FaUon (1820), 2 Mol. 661, 500. 

iq) Tumor v. (1841). 4 Beav. 40; UadUy v. London o] 

SeotXand, Lid., oupra ; see also title Injukctiob, Vol XVII., p. 240. 

(r) FowoU T. Mari^ (1803). 8 Vea. 146, 148 ; Fludyor v. Cookor (L806)> 
12 Ves. 26; A.-G. V. Ohitt^Churek {Ikon and ChopUr) (1843), 1$ Sim. 
2U; T. Joy (1862), 3 H. h. Cas. 665. 691 ; Ballari v. SkuU (1880), 

15 Cn. D. 122 (where the porcboMr wm held liable for intweet from the 
'lete when ^ exercised oertaia acta of ownoreUp over the lud, althoogh 
under the cucumstutcee there were no tents Midproflts received bv him): 
UvpingUm v. Freeswiw (ISHi), 40 W. S. 34B. C. A.; Flttchsr v. /wmetuAtrs 
and Jorluhit, Sailwiiy. [1902) I Ch. BOl, 9«8. 

<t) BMrTouyU T. OoUey (1819), 8 Swan. 159, 170 j comparw JeoJ* t. 
SK,rgM (1788), 1 Cox, En. Cat. 273; see p. 370, ante; title Rhat. 
PWWMTY AMD Chaitxls ExAt, Tol. XXIV.. pp. 175 *t teg. 

{») Bee Bmitk r. ffsWordJ1789), 3 Dick. 730; SeelenaeKooJ OtmiUt. 
sfoner* ▼. J’lnney, [1B99J 2 Ch. 739. 785; p. 386, onto. 

(a) Onck/oTd y. Alemnder (1808), 16 Vei. IBS, per Lord EU>0B. t.C. 
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amount of depreciation threatened leaves the vendor vith an adequate 
eecurity for the amount unpaid, he may obtain an injunction to 
reetrain such acte (6)* 

631< Under the ordinary judgment requiring a vendor to account 
loT rents and profits from the proper time for completion he is 
chargeable only ivith rents and profits actually received by him or 
by other porsons for his uso (e); but, if it is proved that rents and 
profits have not been received owing to neglect or improper conduct 
on his part, the order is that ho shall account for rents and profits 
received or which, but for his wilful neglect or default, might have 
been received by him (li). 

If it is alleged tliat he hae been in occujmtion of tlie property, a 
direction may be given that lie eball, if snch appears to be the fact, 
be charged with an occupation rent (c). 

at p. 138. ** Tho vctidor is in the situation of an equitable mortgagee*': 
SCO titlo liiJCKCiiOK, Vol. XVlI..p. 272. As to wsstc, see titles Lanploed 
AND Tenant, VoL XVIIf., p. 406; Rbai. PEonstCTT ako Chattels Beau 
V ol. XXIV.. pp. 17o, 176: SuTTLKiCENrs. pp. 600 H ieq., po»i. 

{b) See ffumpkrtvi y. Zf^n-uofi (1820), 1 Jao. Sc W. 681: Hipv^sUjf v. 

(1820), 6 Madd. 422; King y. Smith (1840), 2 Hate, 289; these 
cMce were all between mortgagee and mortgagor in poeseesion. fiiee also 
title Mortoaoe, Vol. XXI., pp. 168, 160. 

(c) Seo form of judgment in 3 Setou, Judgments and Orders, 7Ui ed., 

p. 2170. This is tlxo usual form in oases of account of rents aud prodts 
except as against a morigugee iu poMcsHion, who U always charged ou tho 
footing of wilful default (see title Mobtoaob, Vol. XXI., p. 199), and a 
trustee agaiiist wham a breach of trust is proved (see title irosts and 
Trustees ; i/oweU v. Howell (1837), 2 My. ^ Or. 476, 486). An unpaid 
vendor, since he has a lien ou the land, is in a position Analogous to that of 
a mortgagee in possession, but he is not, merely on that ground, cbargeablo 
on tho footing of wilful default (Sfterwiu v. ShaJupear (1804), SDe O. M. & 
0. 617, 631, 632, C. A.; Coiwil Co. r. Wnrt (1837), 23 Bear, 675, 

588). In yhiaip9 v. (1872), 8 Cb. App. 173. which seems to lay 

down a contrary rule, (here was in fact wilful default; see, furtlier. title 
EQU1T7, Vol. Xtll., p. 99, uote {h). A vendor of a farm is charged with 
tho proceeds of crops actually ro^cd, subject to deduction of ox]> 6DBC8 of 
re.ali8atioii, but under the ordinary judgment be is not allowed lossee 
iuourred in farming (BtnntU v. Stone, [1902] 1 Cli. 226; afflnned, [1903] 
1 Cb. 609, 0. A.). 

(d) See 3 Setou. Judgments and Orders, 7th ed., p. 2173. This is done, 
for instance, where the vendor has, by his neglect, allowed the rents to 
fall into arroar (IKilvcn v. Clapham (1819), 1 Jsc. St W. 36; see Aelond v. 
Ouffun?, i^aitiford v. Acland (1810), 2 Madd. 28, where the aceouot was 
spociAcalW directed to arresn of rent), or, apparently, where he omits, 
without die purchaser's assent, to relet on a yearly tenaucy agrioultoral 
land which fidls vacant before oon^eCiou: see Hgowmt (BoW) v. 

Sfnith V. Bgmont'iKnri) (1877), 6 Ch, D. 469. But the fact that the vendor, 
in common with other landowners in the nogbbourhood, bas reduced the 
rente, there bdng nothing to ^ow that this was not done in the ordinaiy 
course of management by a prudent owner, is not a ground for an order to 
auuount un the footing of wilful default {8k«rwi» v. Shakepear, $opra); 
nor is it wilful dofanlt to allow a tenant to eoniinueat a low rent, when the 
purchaser h aa not required him to be turned out (CrotM v. Boaufori 
{Duke} (1861), 6 Do G. & Sm. 7). 

^ 3 Mton, Jiidgmeuts and Ordem, 7th ed., p. 2178 ; //ysf v. Bor- 
grave, Hargrave v. Dyer (1803), ID Vm. 506, 511. ID order to charge 
vendor with an oocupalion rent the judgment must be specially framed; 
see BtnneU v. Stone, ewtro, where it was stated ([1902] 1 Ch. at p. 237) that 
an occupation rent migut be charged ooder a decree on the footing of wilful 
de|au!t; but (bis torntjs not appropriate to the case of a vendor continuing 
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An occupation rent nsusllj is allowed if the possession has 
been beneficial to the vendor (/), but not if the vendor has agaiust 
his own wish been compelled to remain in possession of business 
premises (p). 

803-SeCT. S.— Outgo%sig$, 

632. In a formal contract it is usually provided that the vendor 
shall pay all the outgoings until the day fixed for completion, and 
that for this purpose all necessary apportionments shall be made(^&). 
In the abeetice of any such stipulation the vendor must, for the 
period during which be is entitled to take the rents and profits for 
his own benefit—that is, till the proper date for completion—bear all 
outgoings (0, and as to such as are current at the end of the period 
and are legally apportionablo he bears the part attributable to the 
period. 

Sub-Sect. 6.— TtUmd. 
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633. As a general rule* as scKm as the vendor ceases to bo entitled 
to receive the rents and profits for bis own benefit, be becomes 
entitled to interest on the unpaid purehase^money until actual 
payment (k). The right to interest may 1>6 either an implied or an 
express term of the contract (1). 

634. Where the contract is silent as to the time for completion 
and payment of interest, interest is payable at the rate of 4 per cent, 
per annum (m) from the time when the vendor has made out his title 
so that the purchaser could safely take possossinn (n). When the 
title is prov^ in an action for specific performance, interest runs 
from the date of the xuastor's certificate that a good title has been 
made out (o). In the ease of purcliases under the Lands Clauses 


in occupation, and the judgment should specially refer 1 o that oiream* 
stance; SCO SAervin v. Shat^vear (18G4), G ]>e G. M. &: G. G17, G30, C. A. i 
Krtid V. Park (X874), 31 L. T. 320, C. A. 

(f) SherwinT. Shais9peaT, sHpru ; MetropelUan Kail. Co. v. (1877), 

2 g. B. D. 189, 3S7. C. A.; BMeU v. Jhtdley {Bari). [1907] I Ch. G90. 

(o) LeffyoU t. Mei^oUtan Sail. Co. (1870), 6 Ch. App. 71C. 

(A) As to outgoings’’ and AppoHionmvnt, see pp. 335, 330, ante. 

(t) CorrodHo v. ^Aarp (ISGG), 20 Beav. GG. 

(k) See Burion v. Todd, Todd r. 0$$ (1818), 1 Swan. 255, 260 ; LeggoH 
r. iiitropolHan Rail. Co., at p. 719; but not on tho deposit 

(Bridgu y, Robimon flSll), 3 Her. 694). The pnrchaBcr, however, pays 
interest on parchase-xnocioy which he retains to meet incumbrances 
(Fte^Asi T. Koamf^ (1803), 1 Sch. Lei. 132, 134). 

(f) For the case where the right to interest is an express term of tho 
contrset or conditions of saJe, see pp. 333, 334, ante. 

(fii) Calerafl t. BoehurJc (1790), i Visi. 221, 226 ; FulAeft v. Dudley (A^nrl), 
fl907] 1 Ch. 590, 006; sco Re Davy, BoUingstcciih v. Davy, fl908] 1 Cii. 
01, C. A. ; and, as to allowance of interest in equity, see Hyde r. Prke. 
Bari V. Cradock (1637), 8 Sim. 578, 693 ; A.»0. v. Ludlov Corporation 
(1549), I H. & Tw. 216, 218; and see title Moaitx ami 
V ol. XXL, pp. 42. 43. 

in) Carrodw v. SAorp. enpra, at p. 58; WeQe v. JdatmeU (No. 2) 
(1663), 32 Beav. GGO; Re PigoU and Oreai Wcitem RaU. Co. (1881). 18 Ch. 
D. 146, 150; Re KeebU and SUHwHl'e FleUon Briek Co. (1898), 78 L. T. 
389,984; see Binke v. Sokeby {Lord) (1$18), 2 Swan. 222, 226. As to the 
payineot of interest where the contract or conditions oxprossly provide 
for it, see pp. 333, 334, ante. 

(o) Bciketi T. ZHHUoy (SoH). enpra; see Pineke v. Curtsw (1799), 4 
Bro. C, C. 993, 0 . (B^Vs ed.}; AwragAI v. SitogorM (1890), 2 £. £q.B. 67. 
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CoDsoli^ntion Act, 1845 (p), the same rale applies, and interest is 
payable from the date when the Tender makes out his title ($), but 
not before the porohase-money has been ascertained (r). 

I! the purchaser ie let into posseeeion, either immediately at the 
date of the contract or 6ube6<)uently, interest begins to run on the 
unpaid purchase-money from the time of possession, unless otherwise 
agreed (#). Tf he is already in posseBaion as tenant, it runs from 
the date of the contract, and he is from that date entitled to the 
rents and profits (a). 

635. When the contract fixes a time for completion, but is aOent 
as to payment of interest, interest at the rate of 4 per cent, per 
annum (i/) is as a general rule payable as from the date so 
fixed (c); but, if the delay in completion is caused by the vendor, he 
is not allowed to profit hy his own default, and, it the inlerest 
exceeds the rents and profits, he takes the rents and profits, and 
interest does not run until ho is ready to give a good title to the 
purchaser, or until the purchasor may first safely take possoasion (d). 

If the contract, though silent as to interest, gives the vendor the rents 

« 

(;») a & 9 Viet. 0 . 18; mo title CoiiPTir «ORT roRCKASS Of JiAwn akd 
C o'irK.ssATioN, VoJ. VI., pp. 19 ci $fq, 

( 9 ) 2*ujoU nnd Great IVcetrm Rail. Ce. (1881), IS CJi. D. 146 ; nud xco 
the csACa cited iu lltlo CoMfULSoar Purchase or Land and Compensa* 
TiOH, Voh VI., p. 61, note (o). 

(r) Cailina v. Oreai yorihem lUiil. Co. (1869), IS W. R. 181, 122. In 
lie RecUikill T*oeal Board (1879), 13 Cb. D. 306, it am hold that interest ran 
AO Aoon AA the purchuM price was uccrtaiccd ; but, though this it the 
oarhett possible date, interest doea not ncecMsril; ^en commence; lee 
JU I*igoH awl Great H'Atlcm Co., eupra, st p. 154. 

(t) Fludyer v. Cockor (1806), 12 Tes. 20: Ptneetl v. Martyr (1803), 
8 Vcs. 140, 148 ; see Portman v.i/iU (1830). 3 Jar. 956: teo oJao Perttiford 
y. Clarke^ (1908) 2 1. It 317; Olregow and Soutk Weeiem Ttait. Vo. t, 
Or^'cwtrk Port and nttrbour Traeteee, [1909] W. K. 162, II. L. 

(a) Tovnley v. i/rJu*ef/ (1808), 14 Vcs. 591, 597 ; 2>AAtcU T. JToruem 
(1809), 10 Vc«. 24U, 253 ; compare 3/iflt v. Daywod (1877). 6 Ch. D. 196, 
i). A. The conlracl for porchuAe docs unt effect a surrender of the tenancy, 
Aince completion Is condilioual on a good title being made (eec UUcLa^d- 
).0R3> AKi> Tenakt, VdI. XVI! p. 550), oltboagb in equity the tenant baa 
(be onUnaiy rights of n purchaser (2)<mte2s v. Dan'son, evjfra; sec Bn^ety v. 
Schofield, [18971 f ^37). Rut a mero tenancy at will is determined 
by ilie cAiuract (/limicU t. lUtyieon, snpm, at p. 252). A purchaAcr who 
obtains poascMion befuro completion without the consent of the vendor, 
and without any provision in the contract autborisiog him to do so. is a 
mere trespasser (6*rocA‘/ord v. Alejand^ (1808), 16 Yes. 138). 

(b) See note (m), p. 374, ni^fe. 

(c) Calcrafl t. Jiochnek (1790), 1 Vcs. 221, 226; Xcfrmd v. rumtug, 
Gaieford v. AWrmd ( 1816 ), 2 11 add. 28; KedaiU v. StenAenroa (1822), 
1 Sim. A St. 122, 123; Grow t. BaeUtrd (1851), 1 De 0. M. & O. 69, 79; 
Colhrd V. 22oe (1850), 4 I>e G. A J. 525, 0. A.; CitiHny y. Great Fortkem 
Bail Co. (i860), 21 L. T. 17, 19; see Monro y. Taylor (1852), 3 Mac. A G. 
713. 725. 

(d) Kidaile v. Siepkeneon, supra ,* Pafon y. Bogere (1822), Madd. & G. 
266. 257 : Jonet ▼. Jivdd (1827), 4 Kusa. 118; see Pintke v. Cvrfeic 
(1703), 4 Bro. G. C. 920. Under the earlier practice interest was charged 
more strictly agiunst the purchaser; see burton t. Todd, 2'odd v. Gee 
(1818), I Swan. 855, 260 : Wileon r. Clopham (1819), 1 Joe. L W. 36, 38. 
whore under a stiptiiation in the cootroet a vendor elects to take interest 
in lieu of rente, ho is not at libeHy, as against the purchsser, to slloeate 
any part of such rents to arrears of rente due to oimself from tenants 
eitner at the date of the contract or subsequently before the day fixed for 
completion (Plews ▼. iSaaiael [19041 i Oh. 464). 
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and profits octil a sp^fied date, aoy implied right to interest 
daring the same period ig excluded (a). 

686. Where there is no express agroement lor payment of 
interast {/), the purchaser»if lie is not responsible for the delay, can 
avoid payment of interest by appropriating money to meet the 
purchaae-moDoy and giving notice of the appropriation to the 
vendor The money should either be placed on deposit (/i), or 
otlierwise kept available at tho purchaser’s bank (i). This does not 
interfere with the right of the purchaser to the rents and profits (k), 
but any interest which is actually made by the money belongs to 
tbs vendor (1), 
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Ssor. tii^nmenf hy Either Party before Completion. 

Bitb-8bct. of ttu Property. 

637. Upon the making of an enforceable contract for sale the 
urchaser becomes the owner of the land in equity (a), ami can 
9iK)&e of his equitable mterost to a third party (1). 

But the vendor, since ho becomes a trusteo for tlio purchaser (a), 
is not entitled to dispose of the property to any person other than 
the purchaser. Where there is a clear contract for sale, any such 
intended disposition entitles the purchaser to obtain an injunction 
to prevent toe disposition from ^ing carried into effect (c), and if 
it 1 ms been carried into effect tho purchaser can forthwith sue the 
vendor for damages on the ground that he has incapacilatod 
himself from performing the contract (d). 


(«) See Brooke v. Ckampemowne (iS37), 4 Cl. As Fio. 589. Oil, II. L. 

if) Powrti V. Ilnrfyr (isoS), 8 Vos. 14G; J^itm T. //efaOy, Bx parte 
Jfarkteell (1851), 4 Dc G. ^ Sm. 481, 484; Myenfe Canal Co. v. ware 
(185^, 23 Ueav. 675,587; compare Uovtand v. Korrit (1784), I Cox, 
Kq. Cae. 50 (where the purchaser wan allowed compczuatioo iu respect of 
the time down to w'bich the pnrcba 80 *niuney was laiproductive); see also 
nefMS€UT.5loa<,[l803] 1 Ch. 500,52I,C. A. The c(Te«‘t of tbo appropriation 
is only to stop intereet; the money remains at the risk of iho purchaner 
{ ftobehe y. Maeeey (1807), 13 Ves. COl). But if Iho TCodor is in default 
interest does not ran (see pp. 333. 375, ants), so that appropriation seems 
only to be nccesfary whero there is delay for wbioh neither vendor nor 
purchaser are to Idame. As to appmpriatiun where tho paymont of 
interest is provided for, see p. 334. ante. 

(o) Notice to the vendor iteasenUalfroioeU v. Varfyr (1S03), 8 Vos. 140). 

(A) See Serehaw v. Kershaw (I860). L. U. 0 Kq. 60. 

(t) Dyson v. Hornhy, Ex jrarU Markwell (IdCl). 4 Do G. A F-ixt. 481, 484. 
Bat interest does not slop as to any part of the sum whleh is in fact 
used for the ptirposo of niaintainiog tlie purchaser's usual crc<Ut balauoo 
(IVifiter V. Bladee <1826), 2 Sim. A St. 303). 

(k) Begent'e Canal Co. v. Ware, eupn, at p. 587. 

(l) Dyson v. Htymby, Bz porie MarinoeU, eupm, at p. 485 ; Krreh4}W V. 
Rerehaw, evpra; Be Ootd^ and KorionU Vontraot (1885), 33 W. R. 383. 

(а) See p. 354. ante, 

(б) Paine y. MelUr (1801). $ Vea. 340, 352; eoe p. 355, ante. 

U) Hadley v. London Bank of SeoUanfi, Ltd. (1805), 3 De G. J. A: Sm. 
53, C. A., eoufleinff HviUer v. SpilUr (1815), 3 Swan. 556 (whore Lord 
Ktpoy. h.C.. etatofl that in goneial the purchaser wus not entitled to an 
iojoBOtiun), to cases of *doQbt as to the contract being enforceable; see 
BefMf V. Baldwin (1800), 15 Ves. 267 ; Vurtie r. BneHnqham [Narqwe) 
{1813). S Ves. A B. 160: title lirjuNcnoN. Vol. XVII.. p. 249. 

id) Main e Oaee (1566), 6 Go, 20 b; UveMt v. Fnnklyn ;i646), 
i ^ B* 271; see 9 fn y o v. Bf n ye , [liM] 1 Q. B. 466, C, A., per Kat, L.J.# 
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638. Where the ftlieaee from the vendor gets in the l^al estate 
or acquires the best right to call for it (r), and can avail himself ol 
the plea that he is a purchaser for value without notice of the 
contract, his title then prevails over the equitable interest ot the 
purchaser (/), and the purchaser's only remedy is in images. Bat 
where the alienee does not take for valuable consideration (p), or 
acquires oul^ an equitable intorest (h), or takes with notice of the 
purchaser’s interest (0» he takes subject to the purchaser’s prior 
equity, and may be made a defendant in the purcbMer’s suit for 

C itic performance and be ordered to convey to the plaintiff (A). 

alienee is protected against the original purchaser if he pays or 
performs the consideration before he has notice of the prior contract; 
an<l, if he has paid the purchase-money before notice, he can protect 
himself by getting in the legal estate after notice (f). If, however, 
when he receives notice, ho has ^id part only of the purchase- 
money, ho cannot safely pay the balance, even though the vendor 
convoyed the projierty to him before he had notice (m); but he is 
entitled to a charge on the property for the amount already paid(n). 

, 

Soe-.SsCT. V.— fjokinet. 

639. Either party may dispose of the benefit of the contract iu 
favour of another pei'son (o), and such dispoaitiou may be either by 
wa^ of abHOlute OKsignment ot the whole contract or of partial 
assignmout, where, for instance, the contract is charged in favour 

at p. 471. A dklum of Moulton, L.J., in Re layfor, jKtrU yorveU, 
[1910] 1 R. B. 502, C. A., at p. 573. aUlnnuig tbo voddor's rigbt of transfer, 
HOCine nrroiinous if taken literally; aeo tMO titles CoaitaaCT, Vol. VII.. 
pp. 43^ el eeq.; Uawaoxs. Vol. X., p. 313. 

{e) WUUughbff v. Willoughhtf (1756), 1 Term Rep. 763. 76S, 773. 774 : 
MO title EquiTY, Vol. XUi., p. SI. 

(/) Maneell v. iUoRi<;/f (1732). 2 )'. Wms. e7S. 681; Senge v. Svnee, 
[1834] 1 Q. B. 460. 471, 0. A.; tee title Koiiity. Vol. XIII., p. 81. 

ig) Unneell v, Mameil, eupra, at p. 681; v. 

eupra, at rp. 767, 768. 

{h) Wilwugltifif V. WilJeitghbif, inpra, at pp. 773. 774. 

(t) lbid.» at pp. 757. 771; Mamell v. HaneeU, eupra, atp. 681; Clemtue 
V. aefuh (1870), 6 Cli. App. 147. 

(k) Tiiyiffr v. (1704), 2 V«. 437. 430; FolUrT. HanSere (1846), 

6 Hare, 1; see aUo titles Bquitt. Vol. Xlll., p. 78; Spscific Pbr- 

rORMANCU. 

(0 SCO Tatflor v. liueeell, [)802J A. C. 244; Dailey v. Bamee, [1804] 
1 Ob. 25, 36, 37, 0. A.; title Eouirr. Vol. XIII., pp. 82, 83. The proW- 
I ion of the legal estate is not allowed in respect of land sabjeet to the 
Vorksliiro Ret^tries Act, 1884 (47 A 48 Viet. o. 54); seo title AIortqage, 
Vol. XXL, p. 337; und, as to land rostered under tbo Land lYansfer Acts, 
1875 and 1807 (38 30 Viet e. 87; 60 & 61 Viet. c. 85), sec title 

MOBTOAGR,Vot. XXL, p. 338. 

(fa) Joaet v. iSktafev (1731), 2 Eq. Cos. Abr. 085, pi. 0; and. as to the 
materiid date ia rogaru to the rroeipi of uotioe, aco note (o), p. 366. ante ; 
title EtiUlTT, Vol. Xlll., p. 76. note {g); compare Sugdra, vendon and 
Purchasers, 14th ed., p. 780. 

in) ITiis would be In the natare of a purcboscr'a Hon ; soo p. 367, anU. 
(o) Wood V. arimke (1818), 1 Swao. 43. 65, 56; Sluiw ▼. /osier (1872), 
L. R. 5 U. L. 321. 340.360; ToZAartl v. AeeocitUed Poftiand Cement Manu- 
factnrere ( 1900), [1003] A. C. 414, 420 ; Vonteon v. Great Xorfksm and City 
Bniiwcy.il9C6] 1 K. B. 260, 270, C. A.; but the right to make a oontraot 
by acoeptanoe of an offer is not assignable; ooe M e yn tU v. Swim (1866), 
3 8m. 4 k Q. m, 116,117, 
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o! another <j)); or it may be an afisigzunent ot the contract aa to part 
of the property; and tiie aeaignee may enforco the contract against 
the other party to it in an action for specific performance, provided 
that he assumes the position of his assignor and either tulfils or 
secnros the fulfilment of all bis liabilitiee under the contract ($). 

The assignee may sue in his own name if the other party has 
recognised the assignment so as to effect a novation of the con¬ 
tract (r), or if the assignment is of the entire contract (s), 
fnliils certain statutory requirements (f), but otherwise he must 
either sue in the name of the assignor or make the assignor a 
party (a); and the assignor remains liable to be sued on the 
contract unless by novation the assignee baa been substituted in 
his pi SCO (6). Apart from the statutory notice (e), notice of assign¬ 
ment should be given to the other party to the contract, so that he 
may change his course of action accordingly (d). 


Sbct. 8.—CAan^s in Po$ition qf Parik$. 

8ub-8eot. 1. — Venth. 

Oootnet 640. A valid and enforceable contract for the sale of land is not 
avoided by the death of either or both mrtiea before completion, 
but remains enforceable both at law and in equity by and agaiiiKl 
the representatives of the party so dying (e). 


<p) 8oo Browns r. London Necropolis and National MaueoUnm Co, 
(1SS7), 6W. n. ISB : i>urAamifrotfcmv.£o6erU(m, [1S96J 1 Q. B. 705,0. A. 

(«) Dyer v. PuUeney (1740). Bsm. (cir.) 160. 169, 170; Bhaw v. FosUt 
(1672), L. H. 6 H. L. 321, per Lord O'Uaoan, at pp. 360.364; 3fanrA<wl«r 
Brew#ry Co. ▼. Coombe, [IWl] 2 Oh. 608,616 ; see braUrss v. PcoU (1871), 
L. R. 12 Kq. 13. 

(r) Aa to noTstioD. leo title Contbact, Vol. VIL, pp. 606 et seq, 

(a) See Forster T. Baier, (1010] 2 K. B. 63C, 0. A.; title BquiTT. 
VoL XIII.. p. 103. 

{i) See title Ciiosas in Action. Vol. IV.. pp. 367 et seq.; Torkinglon v. 
Magst, [1002] 2 K. B. 427; ruToreed, [1903] 1 K. B. 644, C. A., ou tho 
ground that no caueo of action oii^tcd, as neither aaaigiior nor .laaigiieo 
was ready and wiliitig to carryout the contract in accordance with its terms. 

(а) NeHhorpe v. Ho^U (1644), 1 CoU. 203. 217; DarKam Brothers v. 
Roberteon, [1898] 1 Q. B. 766, C. A., per Ciirrry,L..I..at pp. 769. 770. But 
this may not be Deeeasaiy if there arc no equities anboiating between the 
original parties to tho cootiact ood do suggeation of any reason for making 
tho original contractor a party {ManAester Brewery Co. y. CoomSr, 

at p. 617). 

(б) Tolhnrei y. Associated Poriland Cement Monufacturers (1600), 
AseoeiaicdPorUandCeinent Manufacturers (1900) v. Tolhurst, [1902]2 K. B. 
660, G. A., per CotUKS. M.R., at p. 668; see Ilohlen v. Rayn and Bacon 
(1815), 1 Mer. 47; Chadwick y. Jfoden (1861), 6 Hare. 188; NFmvtckv. 
Bwiman (1869). L. B. 9 Eq. 165, 168. As to aseignment of contraote. see, 
generally, titlo Cokhuct. Vo). Vll., pp. 494 et esg.; and, aa to parties to 
an action for specific performance, see titlo SpEciric Perfobmancs. 

(c) I.e., under tho Judicature Act, 1873 (36 & 37 Viet. e. 66); see 
tiilo Chosss in Action, YoJ. IT., pp. 367 ei tiq . 

(d) Shaw y. Foster, eupra, Lora Cazrks, at p. 339. 

(a) SugdcD, Vendors and Purchasers, l4th ed., p. 177; see Roberts y. 
JfareAowi (1843), 1 Ph. 370; Boddel y. Pttgh (1864), 33 Beav. 489; title 
CoNTiACT, Vol. YII., p. 603. As to the Testing of tho yendor’s interest 
on his death, and the form in which it passes, see title Bsbcutobs and 
A mUNlSTRATOns, Vol. XIV., p. 239; A.-O. y. Day (1749), 1 Ves. Sen. 
218, per Lord HAADWten, L.C., at p. 220. The power of the personal 
repteMAtsiives to oooyey n&der the Conveyancing and Law of Proper^ 
A^ 1881 (44 9c 46 Viet. 6. 41), s. 4 (1), applies to toe sale of the fee simple 
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In prooeedinga by or against the vendor’s representativee i<a 
specifc performaDce of the contract, the heir or devisee of the vendor 
was formerly a necessary party, since he was interested in the 
question whether the contract was enforceable or not (/); and he 
is still a proper party if, under the eircumstances, he has a sub* 
stantial iiiUirest in the litigation ; but in the first instance only the 
representatives should be parties* and the heir or devisee should, 
if necessary, be joined by order of the court (y). 

Where a vendor who is selling in exercise o! a power dies before 
completing his contract, the purchaser may enforce the contract 
against those who become entitled on the vendor's death (k). 
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641. Where a vendor who is tenant in tail agrees to sell the fee Veodor 
simple, and dies before barring the entail, the purchaser’s onl^ uaietiatei]. 
remedy is an action against the executors to recover his deposit 

with interest and expenses (t)* 

642. If the land is copyhold, and the vendor was not tenant Copyhold*, 
on tho court rolls, but bnd an equitable interest only, hia interest 

passes on hie death to his personal representatives (Ar), aud the 
contract for sale can be enforced by an<l against them (f). 

if the vendor was tenant on tho court rolls, bis interest passes 

or otUor (ruohold interest deeceudiblo to Loirs gerior&l. I'Lis iucludes o 
buBc foe, and an estate pur autrs wts, but not an estato tail; sco titio 
ItKAL PsOrsftTT AND CHATtBLS RSAL, Vol. XXIV., pp. L7H Mg.. 241 
et ¥4q., 2U2 4t leg. The personal reproeontativos can also cairy out the 
sale under their con<*ral powers over the real and loas^old estate of thu 
deceased ; no title KxxcuTORS and Aduinistiutors, Vo). XlV.. pp. 230, 

235. In oxcrcisiug the power under tho Land IVansfcr Act, 1897 (CU ds 01 
Viot. c. 05), it is suIBcient if the executors to wbom probate is granted 
join in the sale (Cuuvvyanoing Act, ID)] (1 d; 2 Goo. 5, o. 37), $. 12; 
oTcrricling if* Pawlfy and L^dan and I'rotiNcial /to»A. [lOOO] ] Oh. 58; 
iL-e tide Lxecotors and ADMiMSr&ATO&S, VoL XIV., p.238). As to tbe 
case of a vendor wJio has received the purchase-monoj before his death, 

•CO Rc Raqani (a Ft non of Untound Mind), JU f^agunt’s Trust, [1892] 1 Ch. 

236, 0. A. ; note { k ), p. 365, anU ; title Executors and Administrators, 

Vol. XIV., p. 239. note {/). 

</) RobtrU V. Aforefconl (1843), 1 Ph. 370. 

(g) Heo B. S. C., Ord. 16, r. 8; p. 381, pool ; titles Practice and Pro> 

CEDUBR, Vol. XXIII., pp. 104 k $tq.; Specific Performance; sec also 
p. 408, post. 

{h) shannon v. Brodttreet (1803), 1 ?eh. & Lof. 52; Morihch v. BiiUer 
(1804), 10 Vos. 2D3. 316; and sco Cooentry (Lady) y, Covoniry (£<mf) 

(1724). 1 Sira. 506 ; Sugdon on Powers, Sth cd., p. 552. As to powers 
generally, see titio Powers, Vol. XXIII., pp. 1 ei ssg. .* as to defective 
execution being helped by the court, see tbtd., pp. 64 et $eq. 

(4) Fines ana Kocovories Act, 1833 (3 it 4 Will. 4, c. 74), as. 40. 47; 
see titio Beal Propertt and Ciuttels Real. Vo). XXIT.. p. 255. As 
to the power of a tenant for life under the Settled Laud Acts to bind his 
successors by a contract for s^e of the settled land, or to complete suoh 
a contract entered into by his predcocasor, see title Settlements, pp. 664, 

665, 667, post. 

(ft) Land Transfer Act, 1807 (60 & 61 Viot. o. 65), s. I (4); Rt SotnerviUe 
and Turner'$ Contraoi. ^ ^h. 583; ace title Exsoutobs AND 

Admin isTBATORs, Vol. XtV., p. 238. 

<t) The statutory power to convey under the GonveyAncing and 
Law of Prope^ Aot, 1881 (44 8e 45 Viot. c. 4)K a. 4 (1), does not arise 
in such a case, sinoo that provision only appiios to oortsdn froehold 
interests: but the porsonal ropreeentstives can oomplote the contrset by 
conveyance to tho purohasor under the Land Transfer Aot, 1897 (60 U 61 
Viot. 0 . 05); see note (e},p. 378, anU. 
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to hii devisee or cnstomAry heir, aceordiog as the vendor dies 
testate or intestate in respect thereof (m). Thus, where the land 
was included in a general or spedfie devise in the vendor's will, 
It passes to the devisee subject to the conli*aet (n); and, where the 
title has been accepted in the vendor's lifetime, eo that be has 
become an absolute, and not merely a provisional, trustee for the 
parcbaser, the property passee under a devise of his trust 
estates (o), 

648. On the death of the purchaser before completion, hie 
equitable interest in the property veete in the first instance in his 
legal pereonal repreeentauves for the purposes of administration (p); 
but, subject thereto, the right to the property devolves, if 
the interest purchased is freehold or copyhold of inheritance, on 
the devisee or the general or customary heir-at-law, and if it is 
leasehold, on the legatee or neit of kin, according as it ie disposed of 
by the purebaser'e will or not (q). But the pei'som: beneficially 
entitled to the land take it subject to any lien which the vendor 
may have thereon for the purchase price (r), and a e^Kicific devisee 
of the purchaser's interest in the land cannot, except where the 
purchaser by hie will or b^ deed or other document has signified 
a contrary intention (s), claim to have the putcliase-inonoy |>ai(l out 
of any other part of the deceased parchaaor’s estate (0* This 
liability of the land to bear the purchase-money does not, however, 
deprive the vendor of his right to enforce payment of the purchaae* 
money out of the purchaser'a personal estate or otherwise {h). 

644. On the death of the parcbaser the contract continues to be 
binding as between the vendor and the iiersonal roprosentatives of 

{m) See title Copyuolm, Vo). VIII., pp. 88, 80. 

fn) Wad V. Bright (18801, 1 dac. W. 494; aod cozoparo iTnenuj v. 
Sh^h^rd (1819), cited hr PtoUKa, M.lt.. ibul., at p. 499. 

(o) LyiiUht v. Edycardi (1876), 9 Cb. D. 490 ; sec note (c), p. 864, nnU. 

(p) Land Tranatev Act, 1897 <60 k 61 Viet. c. 66), s. 1; sco title Lxx- 
COTORS AND Administrators, Vol. XIV., p, 238. Since the purebaser’s 
interest can, before conreysnee, culy be equitable, it devolves on the 

E rsooal representatives, even ilioogh the contract is for tlio pnrcbaec of a 
jal estate in copyholds ; see tbtd. 

(g) See, farther, title Dxscrnt Am DiSTHrauTiOK. Vol. XI., pp. 4 et sag 
(r) See Real Kslate Charges Acts, 1807 (30 k 31 Viet. e. 69), s. 2, and 
1877 (40 k 41 Viet. e. 34), t. 1; title ExRCUtORS AUb AduinistraTOUk. 
VoL XIV., p. 239. 

(f) As to what aiDonnts to sigDifyiDg a contrary intontloo, see title 
Executors aud Administrators, Vol. XIV., p. 289. 

(I) Me Cockcroft, BroadbcTU v. Orooee (1883), 24 Ch. D. 94 s and see 
Re Fraeer, ZowOsr v. Fraeor, [1904] 1 Cb. Ill, 728, C. A. (whore the 
intorcHt agreed to be parohased was a renteharge issuing out of leasehold 
land, i.c., a chattel roil passing to the next of km). Formorly the specific 
devisee could claim to nave the purcbasr-inoney paid out of tho pur¬ 
chaser’s penooal oetato, proviaed thoro was aa euforceable contract 
existing at the purchaser's death; see brooms v. Jlfonofe (1806), 10 Ves. 
697, 612; BuckmMer v. Harrop (1807), 13 Ves. 466,472; Savive v. OarroU 
(1810), 1 Ball B. 265.281; CoUierr. JcyJpine (1831), You. 296; QameU 
V. Acton (I860), 28 Boav. 333. If there was such a contract, and the 
vendor resciudM it after tho purchaser’s death under a power reserved to 
him in the contract, the heir at law was entitled to receive the amount of 
the porchaio.money out of the purebeser's personal estate (Mudeon v. Cook 
(1872), L. R. 13Eq. 417). 

(M) Real EsUte barges Act, 1864 (17 k 18 Viet. o. 113), i. L 
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Uid pnrcbaMT, and an action by the vendor upon the eontract» ^ 

vhetner at law to recover damages lor bre^ of oontract or in Ghaage in 
equity lor epecifio performance, should be brought against the Posttle& of 
personal representatives. Before the let January, 1898 (e), 
the heir or devisee was also a neceseary party, since be was 
iatereebed in the title being properly invest^ted (to), but since that 
date he should only be made a party by special order (x). An action 
against the vendor for damagea for breacn of the contiuct should be 
brought by the personal representatives, and until the interest of 
the purchaser has vested in the heir or other beneficiary by 
conveyance from the personal representativoe or by assent, the 
personal representatives are proper plaintiffs in an action for 
specific performance. Koreover, the equitable interest of the bene* 
ficial owner supports an action by him, and in such action the 
legal personal representatives should be parties, since they are liable 
for tbo purchaae*money (a). 

StiB-SiOT. 3.— Bankruj>ky. 

646. Upon the vendor under an uncompleted contract being Buiknptcr 
adjudicatou Itankrupt, the legal estate in the property agreed to be ^ veodor. 
RoUl vests, as a rule, in bis trustee in bankruptcy, subject, never^ 
tholcss, to the equitable title of the purchaser to have the estate 
conveyed to him on payment of the purchase price (6); and this is 
so if the pnrehaRO-money is still unpaid, so that the veudor has a 
lion on the land lor the amount (e), or if he has otherwise any 
beneticial interest in the property or the possibility of a beneficial 
interest (d). 

Where, however, Uie title had been accepted and the whole 
pui'cliHse^money paid to the vendor before the commencement of 
the bankruptcy (»>), so that the vendor was then a mere trustee for 
the purchaser with no beneficial interest in the property sold, the 

(«J 2.4., the commcnoomciLt of the Land Transfer Act, 1897 (SO A 61 
Viet. c. W) e. 25). 

(w) Tirtcnsend t. Vh<iin^movM (1821), 9 Price, 130. 

(X) 23CO li. S. C., Ord. IG, r. 8; p. 379, ante. The porsonal reprcecnia- 
Uvse arc trustees of tlie equitable interest under the contract for tbo hoir 
or other person beneficially entitled (Land I'raDsfer Act, 1897 (60 A 61 
Viet. 0 . 65), a. 2 (1)), oud seem, therefore, to represent him for tho purpose 
of an action for specific performance. 

(a) Though tho ultimate liability is on the land. As to the parties to 
the action, seo, further, title Specific P^RroBMAircB. 

(5) Be i'oolsy, Bx writ Ral^id^e (1878), 8 Cfh. D. 367, 370, C. A.; 
iSe Se^ibler, Jix parteaoltkauten (1874), 9 App. 722, per Jius, L.J., 
at p. 726. As to the effect of bankruptcy u^n a contract, see title 
DAflKKtTPTOT AMD INSOLVEXCT, Vol. IT., pp. 162, 388. AS tO itS OffOCt 
upon a power of sale exercisable with the consent of the bankrupt, ace 

ibid., p. 143, note (p) ; and, as to its effect upon thepowerauf atenoatlorlile 

under the Settled Land Acta, see ibid.; title SsTtmEHTS, p. 636, poet 

(o) See 8t Thonae' Uoepilal {Qoetmore) y. Eichardton, [1910] 1 K, B. 

271, G. 4.; title Landlord and Tenant, VoI. XVIII., p. 600, 
note (k). 

{d) See Ooreolko v. Bum (1833), 4 B. A Ad. 382, per Littledali. J., 
at p. 398. 

(s) 2.$., the time when tho act of bankruptcy was committed on which 
the receiviog orto is made; see title Bamseuftot and Insolvekot, 

Vo). II., p. 181. 
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proper^ would not be ueete in the bankruptcy at all, and would not 
pan to the trostee in bankrupt^ (/). 

646. The remedy of the porcbaser is either in damages at law 
for breach of the contract or for specific performance in equity. 
Tbo former is a claim provable in the vendor's bankrupt^ (g), and 
after the making of the receiving order the purchaser cannot 
commence an action for the broach without the leave of the court (k). 
Unless such leave is obtained he must prove in the bankruptcy; 
otherwise the vendor's liability is extinguished by the discharge 
of the bankrupt, or by the acceptance by the creditors and approval 
by the court of a composition or sohome under the Bankruptcy 
Acts(t). The purchaser's claim for specific performance of the 
contract is not provable in the baokrupky (A), and may be enforced 
against the trustee either by action or by claim in the bankruptcy (f), 
and if not enforced duriog tbo bankruptcy is not extinguished by 
the discbargo of the vendor or by a composition (ta). 

647. The irustoo can disclaim the property on the ground that 
it is burdened with onerous covenants, nud lie can disclaim the 
contract for sale on the ground that it is unprofitable (iO» where, for 
instance, it binds the vendor to spend money on the property (o); 
hut he cannot disclaim the contract and at the same timo retain the 
property (p). He must either perform the contract and convey the 
property, thereby entitling himseli to receive the purchase-uionoy 
frcjiu the purchaser, or he must disclaim the oontrsot and thereby 
cease to have any right to enforce it against the purchaser. In the 
latter cose, though be is no longer bound to perfoiui any onerous 
obligations, he has no right to receive the purchase*monoy (g); but 
this does not prejudice the purchaser’s interest in tbe property. 


(/) Bankruptcy Act, 1883 (46 fic 47 Viet. c. fiS), s. 44 (1); aeo title 
BAUK&nncr ahi> iKSOLVSMcr, Vo). II., p. 168; Winch y, KeeUfj (i7H7), 
\ Term Ksp. 610 ; Beddington y. VactfUi (1863), 1 £. & B, 870, fex. Cb.; 
note (c), p. 380, ante. 

{g) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), a 37; see title Ba>jx* 
RUPTCT AK1> iKSOLVXNCy, Vo) II., p. 107. 

(k) Bankruptcy Act, 1S83 (46 fi& 47 Viet. e. 62), s. 9; and at any time 
alter tbe presentation of a petition tbo court may stay any proceedings 
against tbe debtor or his estate (ibti., s. 10 (2)); see title Bakkruptci* 
AND Insolvbnct, VoL II., pp. 60, 62. 

(t) Bankruptcy Act, 18S3 (46 & 47 Viet. «. 62), s. 30; Baukmptcy Act, 
1890 (63 & 64 Vict. c. 71), s. 3 (12). 

(it) Hardy v. Folkatpill (1866), 13 App. Cas. 351,psr Lord SsLBonNK, at 
p. 361; Be BxwrU Clough, [1904] 2 K. B. 769, 777, 781. 787, C. A. 

(l) Baoree v. BastaSWi Tructcc in il<inAT«plcy,[1901] 2 Ch. 122 (action ): 
Be Taylor, Ez paric Nor^U, [1910] 1 R. B. 562, C. A. (clujn in the bank* 
rnptcy). SimiCu^y the pnrehascr's lien for hia deposit, if he relies on this 
oQjy, is outside me bankruptcy {Ziccy v. Stogdon, [ISOBI l Ch. 478, 486; 
affirmed on another pomt, [1899] 1 C!h. 6, C. A.). 

(m) Be Beii, Sz parto Clouok. cupra. 

in) Bankruptcy Act, 1863 (46 fi» 47 Vict. o. 62), s. 66 (1); Bankruptcy 
Act, 1890 (63 fit 64 Vict. e. 71), a. 13. As to disclaimer, generally, see 
title BANKBOPtCT ANO.liiS0LVBirCT, Vol H., pp. 191 si $cq. 

(e) Bs BaHabU, Bx paaU The Tnalss, [1901] 8 K. B. 616, 629, C. A. 

(p) Psoros T. BatiohW$ TVuslee in Bankruptcy, cupra : Bs BaUMc, Bz 
pofu The Tru$ic$, supra. 

( 9 ) Bs BostoUs, Ex ports TSs TrucUc, cupra, per Rouck, L. J„ at p. 629. 
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Ho disclaimer can take away the eqoitable interest which the 
purchaser has acquired in the property under his contract, or affect 
his right either to call upon the trustee to convey the land to 
him or to apply for an order vesting the property in himself (•). 

648. If at the date of completion a receiving order has been 
made, aud adjudication of bankruptcy follows, the purchaser is not 
protected, oven though be completes without notice of the act of 
tonkrupt^ or the adjudication (t), 

649. Whore a purcliaser, after the making o! the contract, has 
notice of an act of bankruptcy committed by the vendor, he cannot 
safely proceed to complete the contract until three months have 
elapsed from the act of bankruptcy witbont a petition being pre¬ 
sented against the vendor (a); for, in case the vendor should be 
adjudicated bankrupt on a petition presented within that period, 
any conveyance made to the purchaser within the period would be 
void, and though the purchaser bad paid bis purchase-money to the 
vendor, he would have to pay it again to the trustee in bankruptcy 
in oi-der to obtain an effective conveyance from him (6), 

Accordingly, a vendor who has committed an act of bankruptcy 
is not in a position to obtain specific performance of the contract 
for sale until the three months have eIapeod(c); and a purchaser 
who receives notice of an act of bankruptcy by the vendor wbiclt 

n mta the vendor being in a position to complete on the date 
for completion can, if time is of the c^eonco of the oontract, 
immod lately claim to treat the contract as broken and recover any 
deposit ho nos paid(<i). 

Where time is not made of tho essence of the contract, either 
origiimlly or by notice given 8ub6eqaently(<^), the purchaser may 
object to tho title on the ground of the act of bankruptcy (/) ,* but 
,if, when tho proper time for completion arrives, tho act of Imnk- 
ruptcy is no longer available, or the vendor has been adjudicated 
bankrupt, the vendor or his trustee, as the case may be, can enforce 
the contract iigi^inst the purchaser (g). 

650. In the event of the purchaser becoming bankrupt ponding 
coinpletion, his trustee in bankruptcy may either elect within a 
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(r) Re Baeiable, Bx purie The Truetee, [1901] 2 K. &. SIS. C. A., per 
Hovsr. I'.j.. at p. 629. 

(r) Under tho Baokniptcj Act, 1883 (46 Sc 47 Viet. e. 52), s. 65 (6) j 
and see title Bakkbitptct A>fP Ivso^VBNCT. Vol. fl., pp. 194 et eeq. 

(!) Re Poeleg, Ex parte Babbidge (1878), 8 Oh. D. 367, C. A.; tlio Bank- 
mptcy Act, 1883 (46 & 47 Viet. c. 62). s. 49, does not apply in such a 
case. As to the effect of comple^on before the date of the reoeiring order, 
see title Bakkauptct asi> Iksolvskct, Vol. Tb. p. 389. 

(a) The trustee's title relates back to the eariiest act of baokmptcy within 
three moDt^b^ore the petition (BaokropteyAot, 1883 (464e47 Viot c. 58), 
SB. 6(1) (0), 43); BOO tiuo BANnorrer Aiti> IsfsonTsxCT, Vol. II., p. 43. 

(5) Powsff V. JtforsAoh, Faricee c2 Co., [1899] 1 Q, B. 710, C. A. 

(0) Lowe V. Lneh (1808), 14 Ves. 547. 

Id) FeweU v. MarehoU, Parhee S Co., eapro. 

(s) See title CONnucr, Vol. VII., p. 410; and p. 333, onis. 

(h Lowss V. Laeh (1806), l4V«s. 547; undooeSlpweU (1635), 1 

Y. i C. (9X.) 401, per AldSSSOV. B., st p. 419. 

(y) See title Sptanc PxaromMAxes. Proceedings by the tnistse iu 
baolnptoy reqtiire the sanctioo of the eommlttee of Inspection or the 
Board of Trsde; see title BAifmrpTcr Am Insoltknct, Vol. II., p. 134. 
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reftsonftble tiine to the porchase price and coinplete the 
contract (h), or may dismim the contract a^nprofitable (0* 

661. The vendor cannot obtain epeoiiic pei'formaDce against the 
porchaser'fl trustee in bankruptcy (k). He can apply in writing to 
the trustee requiring him to decide whether he will disclaim or 
not(l), or he can apply for an order rescinding the contract on 
such terms ae to payment of damages (which womJ be provable as 
a debt in the bankrnptcy) or otherwise as may aeom equitable 
to the court (my 

662. A vendor who completes \Tithout notice of an act of 
bankruptcy committed by the ])urchaser, and before the date of the 
receiving order, is protected by statute (n). Where the vendor 
befors completion has notice of such an act of bankruptcy, bo 
is liable, if he completes, to refund the purchase^money to the 
purchaser's trustee if the purchaser should be adjudicated 
bankrupt on that act of bankruptcy(o); and, accordingly, the 
purchaser cannot obtain spedfio perfonuanco so long as the act of 
bankruptcy is available against him (a); and if at the proper time 
for completion the pnrehoser is not in such a position that the 
vendor can safely accept the purchase-money froui him, the vendor 
may claim to treat the contract as broken and retain any deposit in 
his hands (h). If, however, at tho time for coinpJoiion there is not 
any act of bankruptcy available against the purchaser, and the 
contract has not then been validly repudiated, the purchaser has 
the same right as a vendor in similar circumstances (c) to enforco 
specific performance of the contract. 

653. Where the purchaser is an undischarged bankrupt, the 
VO udor cannot safely complete unless the purchaser can show to his 
satisfaction that the purchase^money has boon acquired by the 

(A) Ji4y<stkan, ExjmrU StapUto% {1979). 10 Cb. V. 586, 590, C. A. ; eoe 
title Baskbuftct and lasoLviiHCT, Vol. II., p. 162. As to ^e trustee's 
right of action in reapoct of the contract, see ibtei., pp. 122 tt teg., 134. 

(«) Seo title Bankuuptct avd Iksolvrnot, Vo). U., pp. 191 et teg. If 
the trnstoe does not diBclAixn and doos not elect to complete witniii th 
reasonable tizno, the vendor may prove la tho baukroptoy for any lot*e 
(Be iVotAen, Ex parte SUiplticn, tuimi). As to tho effect of the trustee's 
disclaimer on the rights of the venaor, see title Bankbcftct and Insol* 
V£NGT, VoL II., p. 196; and see ibid., p. 165, note (o). 

(A) IfoScwoy V. Yorh (1877), 25 W. K. 627 ; teoree v. JSaeUtblc^e TruiUe 
in Baiikruptey, [1901] 2 CIi. 122, per CozJtKS-IlAnDT, J., at p. 126; unleas, 
perhaps, where tlie trustee has adopted the contract (see note (1), 4n./ra). 

(l) Sec title Bashboptct and iKSOLveKCT, Vol. Tl., p. 194. If the 
trustee fails to disclaim within the statutory period, be is deemed to 
have adopted the contract {ibid,). It is not dear whether such adoption 
renders the trustee peraonallv liable as a contracting party or not j pro* 
bably be only adopts on behalf of the estate, and gives ihe vendor the 
right at his election to spedfie porformaaoo or damages; see WlUiams on 
Bankr^toy, 9th ed.. p. 291. 

(m) Bankruptoy Act, 1883 (46 Si 47 Viet, e, 52), s. 55 (5); see title 
Bankbuftct and Insolvknct, Vol. II., p. 194. 

(») Bankraptey Act, 1883 (46 St 47 Viet e. C8), s. 49; compare p. 383, ante. 

a Bee title BAXRBurrcT and Ik 801 .vsk*ot, Vol. 11.. p. 184 : compare 
orap V. Capital and CeuntUe Bank, (1911] 2 K. B. 1068, C. A. 

(a) FremkUn v. Bmenhw {Lord) (1806), 14 Vea. 560. 
b) OMne V. 8tm$om (1883), 11 Q. B. D. 142. 

(ej Sea p. 382, oata 
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purchaser after the commencement o! the bankruptcy, and that the 
trustee haa not interve^ to claim it(cO. 

ScB-SscT. 3.— 

654. In the case of a winding-up by the oourt, every diaposition 
of the property of the company zmule after the commoDcenient of 
the winding-up is void unless the court otherwiso orders («*). Hence 
a contract for the purchase of land from a company cannot be safely 
completed after the presentation of the petition, since it involves 
the disposition of the land of the company; nor can a contract for the 
sale of land to a company, since it involves the du^>osition of the 
money of the company (y ). 

655. After the winding-up onlor has been made, the completion 
of a ponding contract roste with the liquidator, subject to the 
control of the court 0/); and the liquidator, in the exercise of hie 
power to realise the assets of tho company (/i), can adopt and carry 
into effect a contract of sale. But apart from this, it is the duty 
of the liquidator, if the contract is specifically enforceable, to 
complete the titlo of tho purchaser by affixing the company's 
common seal to a conveyance of the legal estate and to roceive the 
piirchaso-money (t). In tho case of a contract for purchase, ho can, 
with tho concurrence of the vendor, rosell tho land and pay the 
vendor pi'o tanlo out of tho proceeds, leaving tho vendor to prove 
in the winding-up for any deficiency in tbe price (^)- 

656. In the case of a voluntary winding.up tho powers of tho 
directors cease on the appointment of a liquidator (1), that is, in 

(d) Ji9 Vaitlche, HJi pnrU D4W>mrtt (1S71), 7 Oh. App. 185; bpc title 
Bavicsvttoy ANn IssoLVUKCY, Vot. If., pp. 164.135; and, Mto a debtor 
S|Zaini»t wliom a rooeiviug order hae been made obtaiiiiiitr a release of hie 
liabilitica under a coDiiHMitlon or scheme approved by the eourt, see 
ibid., p. SU. 

Companies {Consolidalion) Act, ISOS (8 £dw. 7,c. 09), s. 205(2). As 
to too ccininouoemeut of tho windiog-up, see title Coufamies, Vol. V., 
p. 410. 

(/) It tbe contract is for sale by the company and is specifically eoforce- 
able, tho equitable interest is already in the purchaser, aod the coiripany 
on completion only disposes of the legal interest, and the court, if tlie 
trausaotlon is bond fide, will probably validate the disposition, ff Uie con¬ 
tract is for purchase by tho company, the payment of the purchase.money 
by tbe company involves more risk; sec Ke Civil i^ervtce and Oenerat 
Store, lAd. (1887), 57 L. J. (cu.) 119. In cither case completion should be 
postponed till the petition has been dealt with. The court will validate 
tranaactiens entered into in tbe ordinary coureo of business and completed 
before the winding-up order {Re WilUkire Iron Co., Ex parts FfArson 
(1868), 3 Cb. App. 443, 447; see title COMFAMUa, Vol. V., p. 486). bnt this 
rale would only in exceptional cases apply to a sale or purenase gf land. 

(g) Companies (CuusoUdation) Act, IM8 (8 F.dw. 7, c. 69), s. 151 (3). 
foe to the effect of the winding-up order on the powers of the directors, see 
title Companies, Vol. V., p. 420. 

(A) CoiupHiuev (ConaoUdatiou) Act, 1908 <8 Kdw. 7,c. 69), s. 151 (2) (a); 
see its Cotonial and Genenil Oce Co., [1867] W. N. 4S (winding-up under 
saporvUion). 

(t) Tho land, under such circurostancee, is not tho property of the 
company ; tlie interest of tbs company is iraiuferred by tbe ooutract to 
tbe parenaso-moDsy; seep. 364,Mts. 

{k) See Tknmet FIaU Claee Co. v. Land and Sea Teleffroph Co. {1870)„ 
L, E. 11 Eq. 248, 250. 

(1) Companies (Consolidatioo) Act, 1908 (8 Kdw« 7, c. 69), a. 186 (iii.). 

1LL.^XXV. O 


Sact.A 

Cbai^ifi 

PoiMoUbf 

Parttef. 

Effect of 

wiudiog-up 

petition. 


Completton 
by liquidator. 


Voluntary 

wlndio^^ 




Sals os^aakd. 


8 m. 9. 

ChUkg^ is 
Po 8 itioa«f 
PutiiM. 


Rcfaaal by 
liquidator to 

Complate. 


Actloa by 
llqoldAlor. 


pni^ce, on the pAfiaing oi the resolnkion for winding-up»sinoe the 
liquidator ia usually appointed at the same time; and after this date 
completion with the company cannot take pbce. But the liquidator 
haa tlie Baine power to carry the contract into effect as in the case 
of a winding-up by the court <m), and he ought to complete a 
contract for sale which ia spM^coUy enforceable (a). If ho is in 
doubt as to what » beneficial for the company, he can apply 
to the court for directions (o), or submit tho matter to a gonor^ 
meeting (p). 

657. If the liquidator under a compulsory or voluntary winding- 
up deelioea to complete tho contract, the other party can either 
prove in the winding-up for any loss which he has sustained ( 7 ), or 
bring an action for specific performance (a). Where judgment 
is given for sjiecific periommnee and the company ia the vendor, 
completion will follow by conveyance by the company and pay¬ 
ment of the purchase-monoy to the liquidator (h); if the com|^ny 
U the purchaser, the vondor'e claim, as the result of specific per¬ 
formance, is a money claim in the winding-up for the deficiency in 
the purchase-money loft after resale of tne land «nd payment of 
the proceeds to the vendor (r). 

658. Wliere the otlier part/ to the contract refuses to complete, 
the licfuidator can bring an action in tbe name of tho cotupany 
cither for breach of contract or for specific performance (d). 


(m) Companios ConeoUdatiou Act, lOOS <S Kdw. 7. 0 . 09), w. 151 fS) fa), 
ISe (iv.); MO Bs l^rtnk 0 / BotOk Autimlia (2), [1805] 1 Cli. S78, 6 » 2 , C. A. j 
and Hse p. SSO. anU. 

(а) p. .185. CH/tf. 

( 0 ) Compaiuea (Consolidatioo) Act, 190S (8 Edw. 7, t. 60). a. 103. 

(f) a. 194. In the event of the volaotary winding-up being followed 
by a supervision order, ©very dispomtion of tho j»ropcrty of the comi*ftuy 
made after the comxnoncemeot of the windiue-up—that is. tlie paK.<>j)iff of 
the winding-np resolution (Com/snics (Consolidation) Act, 190S (8 Kdw. 7. 
0 . 09), B. 183)—is void, unlees the cotut otberwino orders (t'hid., s. 208 ( 8 ); 
see p. 385, anit). Aasumisg that this eitoods to dUprxntioDS by the 
Uquidator in the voluntary winding-up—which may be questionw—the 
court would, it is presumed, v&iidate any disposition bond /ids made by 
him before the superviMon order; after the order, tlie liquidator can. 
subject to any rcstricUona imposed by the court, exercise the powers of a 
voluntary liquidator without the sanction or intervention of tho court 
(Companies (Cousolidatioo) Act, 1908 (S Edw. 7, 0 . 69), s. 2l»3 (1)). As 
to wmdmg-up under supervUion, see title Compamiks, VoI. V., pp. 594 
9i seq, 

( 7 ) Or. if the claim or tbe amount of damages is likely to be disputed, he 
cuk bring an notion for breach of contract (sco Cuni« v. CcmolidtUtid Kent 
CoUkria CorpormtOA, Ud., I11K)6] 1 £. B. 134, a A.), and then provo for 
the damages. ^Vhere tho other party is the purchaser bis clnim is for 
his deposit with interest and his costs of investigating titlo and daiaagee, 
if recoverable, for breach of contract; sec pp. 4] l, 412 ^ port. 

( 0 ) See Thama Plata GIom Co. t. L<tnd <ind Sao Tdograph Co. (1870). 
L. B. 11 Eq. 24S, 250. As to obtaining leave to bring tne action, see 
title OoMPAvms, Vol. V., p. 540. There may be an order to stay tho 
proceedinp, ttve sc far as necessary to detormine the point in dispute; 
see Tkcmei rhU Otaa Co, v. Zand and Bna T$Uarank Oo.. runm. 

(б) Sm p. $85, owls. 

W 5?® Co» Xnnd ofui Boa felsewipA Co,, ewpiw, 

W 8 ee tktie ConraniM. Vol. V., pp. 446. 447, STSTfiTA. ^ 
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SttB'Sect. 4.~£e'*y 0 / BctttisHoh, 

659* Noithdr a vendor nor a purchaser of land is eonoerned 
With a writ of oxooutlou or order affecting the interest of the other 
party in the land nnless the writ or order is registered (e). As 
regards the vendor's interest in the landj an execution creator of 
the vendor, whose writ of execution is duly registered, acquires a 
chattel interest in the land and also a charge npon the vendor *0 
interest therein (/), the interest of the judgment creditor Mng 
subject to the purchaser's equitable interest in the land un^r the 
contract for sale (g). Consequently, though the right of the 
purchaser to completion of the contract by conveyance is unaffected, 
he cannot safety pay liis purchase-money without either satisfy log 
the judgment creditor so Ur as possible thereout or obtaiuiug his 
consent to payment of the whole amount to the vendor (h), and the 
creditor should join in the conveyance. Where execution is not 
levied until after the whole of the purchase-xooney has been paid, 
so that the vendor has no longer any beneficial interest in the land, 
AQ execution by a creditor 0 ! the vendor will not, it seems, affect 
the land sold (t); but, in such circumstances, a judgment creditor 
of the purchaser can obtain a charge on bis interest in the land (A). 

660. The appointment of a receiver of the vendor's interest in 
unpaid purchase-money, or of the purchaser's interest in the land, 
is inolTuctual if for any reason tho contract is not completed, so that 
the money or land, as the case may be, docs not come into the 
hands of the dobtor (i). 

Sve-Swr. S,—Zrmary. 

661. A contract for sale of land made between parfios capable 
of coulracting nt Iho time is not avoided by tlie inct that either 
party becomes lunatic or of unsound mind before completion (m). 

662. Where a vendor becomes lunatic or insane after the 
purchase-money has been paid, or the contract so far performed 
tl)at a decree for specific pertormance would be a matter of course, 

( 0 ) TjhiuI Cliargcs Registration and Searelies Act, )88S (61 A 62 Viet. 
0 . 61], M. 6, S: Land CUorgee Act, 1900 (63 A 64 Viet. c. 26), s. 3; see p« S6S, 
anic. 

(/) Soe title Exscutiow, Vol. XIV., pp. 69, 126. 

(q) V. LyxWey (1632), 4 8im. 70; y. Oaugai% (1S40], 

I rfi. 72S. 

(A) Forth V. Forfolk (DaAa) (1820), 4 Madd. 603. 

(t) Bee Prior v. PenproM (1817), 4 Price, 99; and an opioioa ef Serjeant 
HiXii/in 4 Modd. SOC.fii; see also Sagdon, VeadoxsaudPiircliasers. Htbed., 
p. 627. 

(A) Siatute of Frauds (29 Ctf. 2, 0 . 3), a. 10; Ju^moats Act, 1838 
(1 S& 2 Vlct. 0 . 110), s. 11 j see title ExscunoK, Vol. XIv., p. 68. 

(n jfh*doi4tv.Poirffr,tl904] 2(^. 93,C. A.; sec. further, titles KxftCUTiOx, 
Vol. XIV.. pp. 126 tag. i KscsiTBBS, Tol. XXIT., p. 377; and see, 
generAUy, ibid., pp. 336 tt tsg. 

(m) A fladtng of lunacy os from a date prior to the oontroot does not 
preclude the poasibility of the eoniroet haviugbeeo made in a loeid interval; 
sea title Lumatics and Pissons or Unsound Hind, Vol. XIX., p. 399, 
D0t6(o): and, os to soles and purohosei on hebalf of lunatics, see iStd., pp. 396 
al otq., and p. 312, otife. As to the oanying out ol contraots by o eouimittee 
or offnai'Cammittce. see title LuKottes AND Psbsoni of Uksounp Mind, 
Vol XIX., pp. 447, 456. 
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and the pnrohaeo-moDej or the balance due is ready to be paid, the 
pnrchaeer can obtain an order of the High Court (n) yoBtinf^ the 
property in him(o). 

8ua«8£CT. 6.— 

663. The power of a aingle woman who hae contracted to seU 
or boy land to complete the contract is not affected by her 
marriage pending completion (p). Bnt where the other party to tha^ 
contract has notice of the marriage, he should inquire whether any 
BOttlement or agreement for settlement hue bden made affecting 
the property or the interest of the married woman under the 
contract. 

Sus-Seot. ^ 2'rtato» or fVCony. 

664. A person against whom judgment of death or of penal 
servitude has been prononnced or recorded by any court of 
competent jurisdiction in England, Wales, or Ireland, upon any 
charge of troason or felony, is incapable of alienating any property 
BO long as be is sobjeeb to the operation of tlio rorfoiture Act, 
1870(a); but, where the convict has entered into a contract for 
sale of land, the administrator of his property has power to complete 
the contract (6). 

Sus-SiCT. $,^Ouibreak of War. 

665. Where the parties to a contract for sale of land are 
subjects of different states, and war breaks out between the stales 
l>efore the contract has been completed, the contract is avoided and 
the parties are absolved from its performance (c). 


Part VI.—Determination of Rights of 
Parties under the Contract. 

Sf.ct. l.’^Vendor and Purckoitr Summons. 

Appikftiion 666. A vendor or purchaser of real or leasehold estate in 
In cbnubera England, or thoiT reprcsentativee respectively, at any time or times 


(a) See Lunacy Act, ISfK) (S$ 64 Viet. c. 5). a. 136. The jurisdlcitoa 

has been tranafOTcd from the judge in luiiacy to the Iligb Court by the 
Lunacy Act, 1011 (1 & S Geo. 6, o. 40), a. 1; aee R. S. C., Ord. 66, r. Ids. 

(c) Bo Ommmg (1S60), 6 Ch. App. 70; Ro Fanani (a Poroon of Vntound 
iftnd). Bo Pagnni'o Truti, [1892)1 Gh. 236. 0. A. 

(p) See title HusbaKd ahv Wifb, Vol. XVI.. p. 380. 

(а) 33 it 34 Viet. c. 23; see title Curimal Law aud PBOCEnruB. Voi. 
IX., p. 420. 

(б) Forfeiture Act, 1S70 (33 ic 84 Vlot. c. 23), bb. 9—14; see Carr v. 

Andmoa, [1903] 2 Ch. 279. C. A., par Rovsft, L.J.. at p. 283. ae to the 
exercise of the admiuiitrator’e discretion; sad as to the powers of the 
admiuiatrator, aee, geomlly, p. 300, sale ,* titles Cmuimal Law ako Pbo- 
emnusE, VoL IX., j>p. 420. 430; rasoMB, Voh XXUl.. pp. 261, 862: 
lU 0a»k4li and WaUmt* CoMraH, [lOOe) 2 Ch. 1, 0. A. Aa to the power 
of an curator, aee note (6), p. 300, mUo; title Pbiioss, Vol. 

XXin., 14). 202, 263. 

(«) Sm title AuxRS, Vol. I., p. 81i» Aa to who la to be considered an 
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and from time to tune» may apply in a sunmary way to a jud^e of 
the Ohaocery PiTision of the High Coart of Juetiee (d) in Eaglacd 
in chambers in resp^ of any reqnisitione or objoctiooe, or any 
claim for compensation, or any other question arising out of or 
connected with the contract, not being a qaestioo affecting tbe 
existence or validity of the contract; and the judge can make sach 
order upon the application as seems to him just, and will order 
^ow and by whom ail or any of the costs of and incident to tbe 
application are to be paid (e). 

In cases where this procednro is available it must be adopted in 
preference to bringing an action (/). 

667. An application under tbe statute puts the parties in the 
same position in chambors in which they would have b^n. and 
with all tbe rights which they would have hod. under a judgment 
for spcciflc |>erfonuance. Heuce. whatever could be done in 
chambers upon a reference as to title under such a judgment, whore 
the contract has boon established, can be dono on a vendor and 
purebaHor summons (</). Cut tbe procedure was not intended to 
enable the court to t^ sum marl ly disputed questirns of fact (ft). 


alien CDCQiy for this porpoeo. see Jaiuvn v. Drie/onleiH VcwwlidnM MincB, 
Ltd., [1002] A. C. 4S4, j>eT Ix)rd LiNntBr, af pp. OOd, COS. 

(d) 8cv Judicature Act. 1S73 (36 6l 37 Viet. c. 66). w. 16.34. The Vendor 
andrnrchMcr Act, 1874 (37 & 33 Viet. c. 78). a. 3. provides for epplicetinn lo 
ajndgoof thoi'rmii of Ch anoery. and came into operation on the 7 thAu go At. 
1874; the Judicature Act. 1873 (36 & 37 Viot. o. 60), did not come into 
opf^rntion until tbe 2ad Kovember. 1874; see iStd.. a. 2. Soe also title 
PjtACTtCa AiiD PaOCKODIlB, Vol. XXiU., pp. 183. 101. 

(e) Vendor and Purebaeor Act. 1874 (37 6; 38 Viet. c. 78). s. 0. 

(/) See King v. Chamberlnyn, (1837) W. N. 158. where NoKiri, J., at 
p. 100 , aaid that if the plaintiff h^ doliberately adopted the more oxpen* 
sivc inode of proceeding by action, ho would not have allowed any more 
costs than tbo costa of a aummona. The juriadiotiou haa been ozorcised 
in respect of contracts to create, aa well as ooutracta to awiign. leasehold 
intcreata(aoo/t*e TjUJuUr and B<igley'$ CoiUroef,(lSQ213 Ch. 41; ita SUjihtn- 
son ond Co.r'a Contmef (1802). 36 Sol. Jo. 287, C. A.; lU Anderton <tnd 
MUmt's Contract (1860), 45 Oh. D. 476). and the Vendor and Purchaser 
Act, 1S74 (37 & 38 Vkt. c. 78), a. 6. baa even been applied to a voluntary 
grant, on counsel for both sides admitting a contract for a oomlnaJ con- 
luderalioH {Rs Salisbury (Ifnnfaia) (1375), 23 W. R. 834). Whein the 
vendor's title depends npou a question of couatniclioD involving real 
diihculty. the proper mode of settling that Question ia not by this pro* 
oodure, out by originating sunimons (He KicnoU* and Ko» Joel'4 Gonlmot, 
[101i>] 1 Cb. 43. C. A.). A vendor in such a case who neverthuless pro¬ 
ceeds under the Vendor und Purchaser Act, 1874 (37 & 38 Viet. e. 78), 
may. even though successful, be ordered to pay oosts [Bo NiohoU' an*lV<m 
J 04 P 4 Contract, anpm). But such questions have sometimes bocn decided 
under the Act (Be Uill to Chtpman (1885). 54 L. J. (cu.) 695. C.A.; Br 
BUkop und Bie8ordvon*a Oofilract. [1839] II. E.71; Be Gwyfon nnd 
Sottnben'i Contract, [1901] 2 Ch. 691). As to detenmnatioo by a judge 
of the King's Bench Division sitting iu Bankniptey of a point wbi^ 
would ordinarily bo decided on a vendor and purchaser snminons, see 
also Mo Martin, Ex parte Dizowv. TucItt (1912). 106 L. T« 3B1. 

[Q) Rt BufmgX$, Lffnn and Sexton (1877), S Ch. D. 601, C. A., per 
Jauns. L.J., at p. 604. Tbe partieolar Mint in that ease was that 
aAdavit evidence could be admitted and toe deponents cross-examined. 

(8) Me Burronght, Lynn and Sexton, inpm, at p. 603; Me Popple and 
Barratt'e Oontmet {137f), 26 W. R. 243. 0. A.; Mo Gray and Metropoliion 
RM. Co. (1881), 44 L. T. 567; or qaestions of fraud {Re Delanyand 
I>eegan*i Coneraii, [1905] I L E. 602). 
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aud a vendor and purcLaaer aummons cannot be tieated as if it 
were an action for epeoific periormanoe, or for rescission, or for 
any other puriK)8e (i)* It eualdea either party to the contract to 
obtain a decision upon some isolated point without having recourse 
to an action for specific performance <A;), such as whether a 
re(]Qisition has been sufficiently answered, or whether a requisition 
is precluded by the conditions (0» or any short point of law or 
construction arising on the abstract, contract, or requisitions (m). 

668. The jurisdiction to make such order as appears just 
enables the judge to give relief which is the ordinary consequence 
of the decision of the point submitted to him (n). Thus, when the 
decision of the point raised necosserily involves a detertnination 
that the vendor has not maile a good title, an order may be made 
for the retarn of the deiK>&it with interest, and payment by the 
vendor of the purchaeor^s costs of investigating title, whether the 
sammons was taken out by the vendor or the purchaser (o). But an 
order for payment of unliquidated damages as compensation for a 
vendor’s delay, or of any sum which entails an inquiry, and is not 
merely a matter for computation or taxation, cannot ie made on a 
vendor and purchaser BnmmoDB(p), as such an application cannot 
be treated as an action for damages {q\ 

669. Whether the point raiHed is decided against the purchaser 
or not, the judge may declare the title too doubtful to bo forced on 
the purchaser (r). 

{i) lU nar^eaw and TAomptanU Conirad (1886), 82 Ch. D. 464, C. A., 
fit Cotton, L.J., at p. 466. 

(A) lU Harqrpav^t and Thamp$on *0 Contract, fupra, par Lindlst, L.J., 
at p. 450; B$ WaUU nnd Barnard's Contmd, [ISOO] 2 Ch. 616, 610. 

(2) Bf. Burroughs, L^n and ScHan, supra, at p. 603. 

(m) Bo PoppU and Barraii's Contract (1627), 26 W. R. 246, C. A., psr 
Jam£8, li.J.. at p. 240; compare Bs IKallw and Barnard'# Contract, [1800] 
8 Oh. 516, 620, 62), where Keaxwicii, J., deprecated the making oo 
each aumtooDiee of declarations that the vendor has or lioe not shown 
a good title or a title which cannot be forced on the pnrebaser. 2.C., 
embracing the whole title instead of dealing with isolated questions. 
As to the questions which can be decided on summons, see, further, note (/), 
p. 389. ants, pp. 301 si post. 

(a) Be Uar^tavss and thonpson's Contract, supra. 

(e) IHd,; ace also Bo Mslroi^litan District Rail. Oo. and Cosh (1880), 
13 Ch. V. 607, 0. A. ; Bs Btggins and Uitchnan's Contract (1882), 21 
Ch. I>. 96; Bs Bniih and StoU's Conirad (1883), 48 L. T. 612; Bs 
ycUding Of^ Wsstbrook (1886), 31 Ch. D. 344: Bs Bbsv>orih and Tilly's 
Contract (1889), 42 Ch. D. 23, 63, C. A.; Re Bryant and Barningham's 
Contract (1890), 44 Ch. D. 218, 222, C. A.; Be IfarshaU and SaWt Contract, 
[100012 Ch. 202, 206; JU naro and O'Mor^s Contract, [1901] 1 Ch. 93, 
96; Be Hoedicks and Lipsk^s Coniraei, [19011 ^ Ch. 606, 670; compare 
Be Furueaux and AwtT# OoiUmet, [1906} W. N. 216 (where K&a-swicii, J., 
made a declaration on a vendor and purchaser inmmona as to the pur¬ 
chaser'a lien for hk eoata of inveatigating title). Such ordera were made 
on a vendor's summons in Bs Higg^ and Pereivai (]8$8), 69 L. T. 81S, 
and Rs Walksr and OakshotPs Contract, [190)1 8 Ch. 383. 387. 

(p) Rs Wilsons and Stsnms* Contract, [1804] 3 Oh. 646. 662. 
iq) See Rs Hargroaoss and Tkompson*s Contract, supra. 

(r] Bs Thaskvray and Confr^ (1888), 40 Ch. D. 34; Bs 

Bstr Xaml 2>svshp9toni Association and Gray, [1892} 2 Ch. 138, 0. A.; 
Bs BoUis* Hospital (Trusisss) and Oagus*$ Contract, [1809} 2 Ch. 640, 
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670* Owing to the eipresa exclusion of the decisioD on such a 
Bummons of questions affecting the ezistence or validity of the 
oontroot {$), the question whether the contract is fraudulent cannot 
be decided on a vendor and purchaser summons (0 : but the exception 
relates to the existence or validity of the contra^ in its inception, 
and does not preclude the court from deciding upon a aummooB the 
validity of a vendor’s notice to rescind the contract (u). The fact 
that the existence or validity of the contract, or the right of one 
party or the other to rescind it, is or may be the subject of dispute 
oetween the parties, does not preclude ihe court from deciding a 
point properly raised by summons (6). 

Skot. 2.— QimtioH$ which may be Decided <m Summom. 

671. The questions which may properly be raised and decided 
on a vendor and purchaser summons include the following 

(1) Questions with regard to the meaning and effect of the 
contract for sale, such as whether a perpetual rent agreed to be sold 
was properly descril)od In the contract as a reiitchargQ(e); whether 
under tlio terms of the contract the purchaser was entitled to a 
riglit of way to the laud sold : tlie effect of a plan upon tliecon* 
Btruvtion of expressions in |»artioularA of sale(s); the eneet of coo* 
ditions of sale limiting a purcliiiHor's right to investigate or raise 
objections to the vendor's title(/), or precluding(^) or providing 
for(h) coiupettsatiou for errors of description; whether a condition 
is misleatliiig (i); whoihev in particular circiimatanoes a vendor has, 

asri; 27e Marshall and SnWs Cantraclt [1000] 2 CL. S02; R 4 TTandman 
and Wilfox** Conirnct, [19021 1 Cb. 609, C. A.; compare R$ WaUis and 
Barnard's Contra^, [1890] 2 Oh. 615, 621 (where Kekswich, J., deprecated 
the making of Huch declarations; see uote (n^), p. SOU, auts). 

(s) See p. 389, anU. 

(t) Re naryrenvss and Thompson's Contraet (IS86). 32 Ch. Y>. 464. 450, 
C. A.: Re Vaeis and Cavoy (18SS), 40 Cb. D. 601. 608 ; Re Sandbach and 
h'dmondson's Co)A/mcl, HSOl] 1 Cb. 99, C. A. ‘'We caxmot gu into any 
question ol fraod wbicu might avoid the contract. This U a proceeding 
under the Vendor and Purchaser Act, which binds the parties to admit the 
contract’* {Re Sandbach and EdmontUon's Contraef, suprOf per liord 
JIalsuury. L.C., at p. 102). 

(ft) He Jackson and Woodbam's Confraei (1887), 37 Ch. D. 44, follo>viug 
Re Dames and Wood (1886). 29 Ch. D. 626, C. A. 

(6) Re IVaffts and fiamor^e Coniractf supra; Re Uughee and Ashley's 
Contrart, [lOOO] 2 Ch. 69.'), C. A.; comporo Be Lander and Baffley's 
Coninfett IIS93] 3 Ch. 41 (where upon a question of coDstruction it was 
decided that there woe a valid subsistiDg agreement to grant a loose). 

(c) Re Oerard (Lord) and Beeehan'e Contrad, [1894] 3 Cn. 206, C, A. 

(d) Bs Laveiy and Kirk (1888), 33 Sol. Jo. 127; Be Bttyhes and Ashley's 
Contract, supra, at p. 600. 

(s) Be I4ndsay and Forder^s Conir(ict(l$95), 72L. T. 832; Re Freeman and 
2'ayior*s Oonirad (1907), 9? L. T. 30; Re WeRtey and 2*ar$ons* Contract 
(1806;, 97 L. T. 165. 

(f) Re Cox and Revo's Contract, [1891] 2 Ch. 109, 118; Re Raiional 
Provincial Bank 0 / Snyland ai»d Marsh, [1896] 1 Cb. 100; Re Scott and 
Alvareo's Contraet, Scott v. Afvarrs, [1896] 1 Ch. 606. G. A.; [1806] 2 
CL. 603, C. A. 

( 9 ) Re Bet/fue and Mastore's Ooniraet (1888), 80 Cb. D. 110, C. A. 

(a) Re LoyUmd and Taylor's Contraet, [1900] 2 Ch, 086, C. A. 

(i) Rs Marsh and OranoilU (Bart^ (1883), 24 Ch. D. 11. C. A. ; Rs Sand- 
bach arid Kdtson^o»*s Contra^ supra; Rs Turpin sad JAem*i Contraef, 
[1905] 11. B. 86. 
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(8) ftbitrsct *, 


(3) tille; 


under the conditions, a right to reacind (k)^ and, i! so, on what 
terms (D: whether a purcl^r is entitled to repudiate the con¬ 
tract (fli); whether, and as from what date, a purchaser le liable to 
pay interest on his purchase•mon6y(n ); and whether, on a sale ot 

§ remises with possession, the property sold includes a claim for 
ilapidations against an oatgr>ing ^ant (o)« 

(*2) Quostions as to the atelract, such as whether the abstract is 
complete notwithstanding that a particular document is not 
abstracted in chief (p). 

(3) Questions whether the vendor has discharged his obligation 
to show and pro^'e a good iitls in accordance with the contract (^), 


(b) nnd OckihoU (1330), 14 Ch. D. S51; ]U Qrtat Northern 

HoU. Co. (ind Sandorton (ISS4), 25 Gh. D. 788; iU Moiukton and 
GiUean (1884), 27 Ch. D. 555; Ho Dnmte and Wood (1885), 20 Cii. D. 
02C. C. A.; Ro Jaokeon and iro^ur»’« Contract (1867). 37 Ch. ]). 44; He 
ArM and Claee'e Controof, [1801] 1 Ch. SOI, 0. A.; He JM^hfon and 
narrU^e Coniract, [1808] 1 Ch. 458. C. A.; He Jackeon atMl Iladen^e Oon’ 
tract, [1006J L Ch. 412, (\ A.; He Weeion and Thomae'e Centraet, [1007] 1 
Ch. 244. 

(1) He Spindler and hfear*t Contract, [1001] 1 Ch. 008. 

<m) He White and 8mUh*$ ContrtiH, 11806] 1 Ch. 637 ; He flaedieke and 
LtpekVe Contraet, [1001] 2 Ch. 666. 

(n) Re Vi$oit nnd Great Weetem Co. (1881), 18 Oh. I). 140; He 
Hiicp to Streatfield (1886), 34 Ch. 1). 386 ; He HetJin^ and MerU>H*e Contract, 
[1803] 3 Ch. 260, C. A.; He Lond^ (Mayor) and Tnbbe* Contract, 
[1804 1 2 Ch. 524. C. A.; Re WGeone and Stevene* Contract, MSOi] 3 Ch. 546; 
He Strafjord (Earl) and J/apl«tf.(1806] 1 Ch. 235, C. A.; Re tVoodr and Lewie' 
Contract, [1808] 2 Cb. 211, C. A.; mo 41m He Yoangand Uar$/ton'$ Contract 
(1885), 31 Cb. 1>. 168, C. A. (whoro the court ordered a vendor to repuy au 
eiccM of interest paid uodor protoet aud without prejudice). 

(o) He Bdie anil Drown'e Contract (1888), 58 L. T. 307; see also Re 
Derby (Rirl) and Ferg^ueon'e Contract, [1012] Kb. 470 (s^o of ugrioultural 
land where tenant eiitiHcd to compenaatioo for iid prove moots). 

(p) 7^ Stamford, Spalding and HoeUm Banking i'o. end KnighVe Conimet, 
[1000] 1 Ch. 287; compare He Ebewortb nfid Ttdy't Contraet (1889), 42 
Ch. D. 23, C. A., per NouTil, J., at pp. 31, 34. 

(g) Such guenons, beinj; the subject of renuiiutioos or objeclions, arc 
iiecerturilj within the scope of a vendor ana purchaser suininoiis; sec 
Re Great Northern Hail. Vo. oud Saudereon, eujrrn (removal of inenm* 
braiico ); Be Dome and ffeUard (1685), 29 Cli. 1). 738 (proof that chargo 
in debentures has not crystaliised); He Lidiard and Jackeon'e and 
Bfoadley'e Contract (1880), 42 Ch. v. 254 (presuinptinQ as to eofran* 
chiflcment of copyholds); He Naylor and Spendla'e Contract (1886), 34 
Ch. 1>. 217, G. A. (as to nne and fees payable to lord and steward in roepeot 
of copyholds, wliero lord and stowr^ agreed to be bound by decision on 
summoDs) ; He flaman and Uxbridge and Hiehnuxnmeoi^ Hail. Oo.(1883), 
24 Ch. D. 720; He Blaiberg and ibrahame, [1609] 2 Ch. 340 (notice 
of trusts): Re Walker and Hvghee' Contract (1883), 24 Gh. D. 698; Re 
Olenny arid Jlariley (1884), 25 Ch. D. 611; ^ Coatee to Bareone (1886), 
34 i'h. D. 370 (as to valicUty of appointment of trustees); Be and 
FuUerton'e Contraet, f 1896] 1 Cb. 228, C. A. (as to effect of disclaimer by 
trustee); JlaUcU (o arortm (1883), 24 Cb. I>. 624 (power to grant lease); 
He klareluUt and Salt'e Contract, [1000] 2 Ch. 202 (power to assign leaseliolds 
without consent of lessor); He Frith and Oebome (1876), 3 Ch. D. 618 
(povrer to parlition); He Sumney and Smith, [1897] 2 Ch. 351, C. A. 
(power of sale by ij^ansfcree of mortgage); He Budeley (Lord) and Bainee 
A Co., [1894] 1 Ch. 334 ; Re Dyeon and Foeeke, [1896] 2 Ch. 720 (validity 
of power of sale given by will); He Tweedie and Milee (1884), 27 Cb. D. 
315 (continuance of trust for side); He Judd and Poland and 8heleher*§ 
Confrorf, [1906] 1 Ch. 684, C. A. (sale of leaseholds In lots by trustee by 
means of underleases); Be Lloyae Bonk, Ltd, and LiUington'e Contract, 
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and whether the vendor is bound to answer or comply with a 
particular requisition (rX 

(4) Questions as to the interpretation and effect of Acts of 
parliament, if they arise out of, or arc connected with, the 
contract ($), 


[1012] I Ch. 601 (sale as **leasehold** of pro)>crij held on underlease and 
(onnifijr part of properiT coin pric'd in two head kaeea); lU PnckfM% and 
Mon (1675), 1 CL D. 214; lU Brawn and Coniraci (1676), 3 

Ch. D. 156; Re Colman an<i«/arrom(lS76), 4C%. V. 165; Re White and 
Uindle*9 Contract (1877), 7 Ch. D. 201; Re HnUkineon and Tenant (1876), 
8 Cb. D. 640 i Sturge and Great Weetem Rail. Co. (1881), 19 Cb. D. 444 
(oonstmeiion of wiJ]); Re FoeUr and Litter (1877), 6 Cb. D. 87 (validity 
of post-nnptial sottlemcnt); Re Garter and Kenderdine*$ Contract, [1807] I 
Cb. 776, C. A. (effect of bankruptcy on Toluntary settlement); Rt Nev 
Ijand Development Aeeociation ana drag, [1892] 2 Cli. 138, ( 3 . A., and Re 
Clayton and Barclay"t Vontraci, [1805] 2 Cu. 212 (power of baubmpt to dU* 
pose of after*acqnirod property); Re OaUoU and Elvin'e Contract, [1808] 
2 Ch. 460, C\ A. (reidBiratJon in Middlcsox of adjudlcatjon in bankruptcy); 
RichcU to yixey{\li$Si), 20 Ch. D. 1005 (as to power of appointment not 
In tnixtce in bankruptcy); Re iloUie* floepitai {frueUet) and 
Hagae't Confroct, f 1809} 2 Cb. 5^ (appUoatiou of mle amost i>erpetmties); 
Re Coward and Adam^e Furekate ('H75), L. K. 20 £q. 176 (receipt by 
married woman fur legacy); Re BelUmy and Melropoliian Boa^ of tVorke 
(1883), 24 Cb. I). 387, C. A., and^ Flowef (O.h M.P., and .ye/ropolilrtn 
Board of Work*, Re Flower (Jf.) OHfi Same (1884), 27 Cb. II. 502 (pavineut 
uf purobnec*money to trustM-Tendore pcrsoiioUT). As lo title oi persons 
liiling particular capacity, see also Ha Afarlall and Golifinc)it$ Cent rod, 
[1865] 2 Cb. 025 (Hrtauranee of gavelkind land by infant): Re .^forton and 
//ci2fa;( (1880), IS t*L. I). 143, C. A. (heir of taat surviving trustee); 
OiOoma to Rowlett (188U), 13 Ch.D. 774 ; Re Crundaw and MeuPe Contract, 
[lOOOj 1 Cb. 690 (dovisco or executor of last surviving trust eo); Re 
Tangueray-Willautne and london (1882), 20 (1i. I>. 465, C. A. (executor 
sobiug freeholds); Re ]^AMfar(1687), 35 Cb. D. 501 ; Re Venn and Furte'e 
Contre/ot, [1894J 2 Ch. 101; Re Verrelf*t Contract,f 1900] 1 Cb. 05 (executor 
selling leaseholds); Re Oave*Mlieh and Arnold*t Cvmraet, [1912] \V. N. 83 
(cxc'outor selling with reservation of minerals); 2^ KearUy and Clay ton* t 
Contract (1878), 7 Cb. D. 016 (debtor wbo has cnlcred into composition 
with his creditors); Ha IToddairs Confracf (1876), 2 Cb. D. 172 (survivor 
of two trustees in bankruptcy); Re Metropolitan Bank and Jones (1870), 
2 Ch. V. 366 (survivor of two liquidators of a company). 

(r) Re Ford and UUi (1879), 10 Cb. 1>. 365, C. A. ; compare Rc Qlenion 
Olid Saundert to Ifadan (1885), 53 L. T. 434, C. A. 

(a) ^0 He Dudeon'e Contract (1878), 8 Oh. D. 628, C. A. (Fines and 
Hecoverics Act, 1633 (3 dt 4 WUl. 4, o. 74)); Re liowliny and Welby't 
Contract, [1865] 1 Ch.663, G.A. (Companies Act, 1862 (25 it 20Viot.c. 80)); 
Re Smith and StoU (1883), 20 C3i. U. 1009, n.; Re Chapman and Uobbt 
(1885), 29 Ch. D. 1007 ; Re HigheU and BirdTe Contra4a. [1003] 1 Cb. 287, 
C. A.: Re Tnanlon and West of England Perpetual Bone^ Building Society 
and Roberit' Contract, [1012] 2 Cb. 381 (Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. 0.41)); Re Harknue and AUeopp*e Contract, [189d] 
2 Ch. 358 ; Re Brooke and FrenUine CoiUract, [1808] 1 Cb. 647 (Married 
Women’s Property Act, 1882 (46 & 46 Viot. o. 75)); Re Earle and 
Webster's Contract (1883), 24 Ob. D. 144; Re Strafford {&ri) and Maples, 
[1896] 1 Cb. 235, v. A.; H« Poeoek and Pranker^e Contract, [1800] 1 Ch. 
302; Re Fisher and Orttsebrook's O^rad, [1898] 2 Cb. 6^; Ha Mundy 
and Roper's Contract, [1809] 1 Ch. 275, C. A. (Settled Land Acts, 1882 to 
1890); He Pawley and London and Prccincial Bank, [1900] 1 CIl 68; Be 
Cary and Lott's Contract, [1901] 2 Cb. 403 ; Re Cohen's h'eecutors and 
London County Council, [1002] 1 Cli. 187: He Oavendith ond Arnold's Con¬ 
tract, supra (Land Trautfer Act, 1697 (60 it 61 Viot. o. 65)); Be Batsman 
(Baroness) and PoriUr'e Contract, [1899] 1 Ch. 599 (Coaseoration of Cbureb- 
yards Aot, 1867 (30 U 31 Viet. o. 133)); He Ponsford and Rewport Dietrid 
School Board, [1694] 1 Cb. 454, C. A ; He EcdesiasiiccX Commissioners 
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(6) Qaefitiona as to the incidonce of and liability for eiponses, such 
na successioa duty (t), stauips (a), the cost of Boarohmg for and 
obtaining title deeds not in the vendor's possession (6), of the 
perusal and ezecntion of fclm coDveyanee by concurring parties (c), 
or of obtaining a survey or certificate to prove performance of a 
building covenant in a lease (d)« 

(6) Questions as to the payment of compensation (a). 

(7) Questions os to the form o! the assurance to the purchaser. 
These include questions as to the proper parties to concur in 
the oonvovance (/). as to the form of the conveyance (p), and as to 
the insertion th^in of restrict ions, or of covenants on the part of 
the purchaser (A) or the vendor (i). 

rind Ntw Viitf cf Lond^ Br^^n Co.'$ Canifacii [ISOS] 1 Cb. 702 (Disused 
Burial Grounds Act, 1SS4 (47 a: 4S yiet. o. 72)): Corpcraiioa of ike 8on$ 
s/ iiM C’Urgy and Skinner, flSOn] 1 CU. 178 (Charitable TmsU Acta, 1863 
(I0& 17 Viet. 0 .137). and 1806 (18 U IS Viet. o. 124}). 

(i) Cooper ond AlUn't Cofdrad Jot SaU to fJavUch (1876), 4 Cb. X). 
802 ; Jfs if tad aitd Oihbon'i Contmot, [1803) 1 Cb. 696 ; £s Wuton and 
nomfuU Contract, [1007] 1 Cb. 244. 

(а) IfitfiM b>ZM»Rs#(IS8Dr n Cb. D. 10,0. A. 

(б) R 0 WiUiU and Arotnti (1889), 60 L. T. 786 ; Be Stuart and Olivani 

and Oonirad, f1806] 2 Cb. 828, C. A. (deeds required to verify 

abstract),» Be DulAy afid Jeeeon'e Contrari, [ISOSJ1 ('b. 419 (deeds required 
for purpose of bciug handed over to uurnhaaer on oomplotion); lie Jehneon 
and Tuifin (1886), 30 Oh. D. 43, C. A. (deeds required for purpose of 
xnakins proi^r abstract). 

(e) Be WiUelt and Aroonti, eupra; Be Sander and Walford*$ CoiUraci 
(1900), 83L.T. 31a 

(d) Be Moody ond yofc#' Conirati (1886). 30 Cb. D. 344, 0. A. 

(«) Be Terry and WhUe'e 6Wrad(1880), 32 Ch. D. 14. C. A.; AnmnnlU 
U> Powell and SohoUJleld (1880), 60 L. T. 696; Re Faweetl and Hoimee* 
Contract U889), 42 Cb. D. 160, C. A.; Be Bare and O'More'e Vontraol, 
[1901] 1 Cb. 93 (compenaation to purobaser for deficiency in quantity); 
M Orange and Wrigkfe Contract (1886), 52 L. T. 606 (claim by vendor for 
increase of price on ground of tnutake in quantities); j£e Laitwood'e 
Contraei (1892), 36 Sol. Jo. 265 (eompensatlon for delay in delivery of 

S ossQuion, and for injury to and detenoration of p'coiisea by renoviu of 
xturea and fittings sold with tho premises); see also Be Turner and 
Skelton (1879), 13 Cb. D. 130 (compensation after completion); ami 
compare Be Leyfand and Taylor^e Voniraetj [1000] 2 Cb. 625, C. 4. Dam^cs 
for the vendor a delay in oompletion are not *' oompenaation,*' and cannot 
be recovered on a vendor ami purchaser summons; see lie Wileone and 
SUvene' ContraeU [1804] 3 Ch. 546. 

(/) Be Cockee* Contract (1877), 4 Ch. D. 464; Daviee to Jonee and Bvane 
(188.3), 24 Ch. D. 100 (booeficiaries on sate by trustees or executors); 
Re BMn^eld and n erring' $ Contract, [189.3] 2 Ob. 332 (ioourabrancert 
and trustee in bankruptcy of tenant for life consenting to sale by tnuteea); 
Royal Society of London and Tkoiweon (1881), 17 Ch. D. 407 ; Finnis and 
Toung to Forhie and Poekin (No. fj (1883). 24 Ch. D. 591 (Charity Commis* 
sioners); Be Tkompeon and Curton (1885), 39 Ch. I>. 177 ; Be Brooke arid 
Premlin'e (7oiUnKf,[l898] 1 Ch. 647 (husband of mmiod woman; see title 
Husbakd km WiF£. Vol. XVl., p. 380, note (/)). 

(j) Be PigoU and ^eat Weetemjiail, Co, (1881), 16 Ob. D. 146 ; see also 
JKs Agg^Oariner (1684), 25 Cb. D. 600 (right of purobaaor to aokocwle^- 
ment and undertaking as to dooumouta). 

(b) Be Cray and MetropoHlan Bail Co, (1881), 44 L. T. 567 ; Be Monekton 
and OiUean (1884), 27 Ch. D. 566; Be Mordy and Cowman (1864), 61 
L. T. 731, 0. A.: Be WaUie and Bamcrde Ooniract, [1809] 2 Cb. 615; Be 
Uugkee and Aek/ef'e Contract, [1900] 2 Cb. 596, C. A.; see also Be Pode 
ana Clarke's Conlrad (1904] 2 Ch. 173, C. A., as to the proper form of 
eovonant by a pnrehaaer buying subject to resiriotiont. 

(i) Be BirmingkaM and ZHetrtet Land (Jo. and AUday, [1893] 1 Ob. 342, 
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(8) Questions as to the right to the title deeds of the properW 

Sect. 8.— Procedure^ 

672. The snoitnons should be oq titled in the mattor of the 
contract, stating shortly the date, parties and subject-matteri and 
in the matter o! the Vendor and Furohaeer Act, 1674 (0. 

673. The party to the euimnons who is the applicant makes the 
other part^ respondent (m), and, generally st^aking, these are the 
only parties as between whom a decision on the sommoos is 
binding( k); other parties may appear and agree to be bound by 
the decision on the summons (o), but parties not before the court in 
cither of these ways are not affected by the decision of any question 
raised on tho sumiuona(p); and, though a question has been 
decided, the same point may bo raised on another summons when 
the purcliaser rosolU(r{). Whore the question at issue primarily 
concerns other parties than the purchaser—»whore, for iustance, the 
vendor's title aotmnde on the construction of a will—the vendor 
should not raise this by a vender and purchaser summons, but 
should have it deteimined on an originating summons for the 
construction of the will, so that all persons interested in the 
pro]> 0 rty may be bound (r). 

674. The summons may be adjourned from chambers into court 
from court to chambers (s). 

Any evidence required may be given by alBdavit (0« 


{k) 2U >Vt7n'om« qmJ y^canlWi (Xlur^*) CcHtmct, [IS07] S Cb. Ii4. 

H) 8o6 Ycaily Practice of tbc Stipromo Court, 1913, p. 1030; 3 Soton, 
Jodgincnfs and OrUt^rs, 7tb ed., p. 3200. For forms of lonimons, see 
Danipll, Cbanoery Forms, Sth cd., pp. 1201— 1203 ; B. 8. C., Appendix K, 
No. IB.; Yearly Practice of the Saprome Court, 1913, p. 203$. 

{m) Technically, the summons is not tnfsr paries, f.«., the parties are 
not mentioned in the title as pUiniilTs and defendanls; but the reapondent 
must enter an upi»earance, and beyond the title there is no substantial 
difference between an originating summons in Uie geoersl form and one 
not infer pmUt; ae0 also title Pbactics and Paoc^nuRS, Vol. XXIll., 
pp. 180 et $fq, 

{a) Rd Ifajflor and 8p9ndM$ Coniiact (1880). 34 Cli. D. 317, 0 A., per 
Cotton L.J., at p. 220 ; see alM Re UartUtt and Bsnp's CoMnief (1887), 
76L,T. 751. 

(e) Re RayUrr nad 8pendia*9 Cantmet, eupra. 

ip) Re CcopfT and AllerCe Contraei for Sale io Horfeeh (1876). 4 Ch. D. 
S02, per Jesssx., M.ll., at p. 627 (the Crown, on question as to succession 
duty!; Be BarlUtt and i^rry'e Cent reel, $upra (render, as to questions 
betweei\ sub<vendor aud sub-purchaser). 

(c) Oifrome U> Rovleff (1880), 13 Ch. D. 774, per Jbssel, M.B., at p. 781. 
(r) Re Piehole* and Von joefe Contrael, [19101 1 €b. 43, C. A.; seo 
also note (/), p. 389. ante; but a vendor and purcUAser Bnmmons has been 
amended so as to make it also a summons tor eonstruotion (Be rtppett'e 
and Jfevbouhfe Oontraet (1888), 37 Ch. I>. 444, C. A.). As to servloe of a 
summons out of the jurisdiction, see B. 8. C., Ord. 11 , r. 8 a; title 
PaACnoE AND PAOrEDURR, VoL XXI11., p. 187. 

(#) R. S. C., Ord. 54, r. 9; Be Celentan andjorrem (1876). 4 Ch. D. 165, 
168; Be^ccieon oad IVood6am*e Oenira^ (1887), 87 Cb. D. 44, 47 ; and 
see Bs Ifomer'i SetiUd BehtUe, Ifamer te 8M (1881), 17 Ch. D. 711 (where 
the adioumment into court was at the request of the vendon). 

{() Be BurrtmqU, Lynn and 8exien (1877), 6 Ch. D. 601, C, A. 
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S&LS or liiHD. 


Bboi. 4. 
Th0 Order. 

Order. 

Coeu. 


Appe&l. 


Ssot. L—Tke Order. 

675. Bnch order may be made on tbe eummons as the judge 
thinks just, and be can also order bow and by whom all or 
any of tbe costs of and incident to the application are to be borne 
and paid (a). 

676. As a general rule» Uie costs of the application are ordered 
to be paid by the party whoso contention has not l)een upheld 
by the court ((); and, if it is decided that tbe title is good, 
the purchaser most pay the costs, altboogb it is not such as a 
conveyancer would advise a purchaser to accept without a decusion 
of tbe court upon it (c). A vendor who does not eierciso his right to 
rescind directly the summons is issued, but does so at a later stage 
before the hearing, may bo ordered to pay Uto costs of tho 
proceedings, although tho condition giving tbe right to rescind 
provides for the return of the deposit without any interest, costs 
of investigating title, or other compensation or payment wbaU 
soever (d). Where a vendor is ordered to pay costs, they may be 
made a charge upon his interest in tbe property (r). 

677. Since a vendor and purchaser summons is not an action, 
any appeirl from an order matle thereon must be brought within 
fourteen days (/)• This period runs, in the case of an order made 
in chambers, from the iimo when the order is pronounced or the 
appellant first has notice of it, and in olhor cases from the Uuio 
when the order is signed, entered, or otherwise |>crfected 0?)* would 

(a) Vondor and Purehascr Act, 1874 (37 it 38 Viet. c. 78), i. 0 ; sco p. 389, 
ante. Tlie jud^ may direct a reference to chambers as tu tho form of 
coiivejanoo {Ue Honckton and Oilseau (1884). 27 Ch. D. 653. 004). or tho 
amount of eompcnaaiioD payable {AepinatU fo I'QweU and ScAoUfieUl (1889), 
00 L. T. 506). For forms of order, see 3 Seton, JudgmenU and Orders, 
7th cd.. pp. 2107 et eetf. 

{b) Re roeibMii and Meet (1875), 1 Ch. D. 214. 217; Re WaddeU'e 
C(mlroct (1876). 2 Ch. D. 172. 178; Re ConM Vontraet (1877). 4 Cb. D. 
454.463; ^ei'ordond UilX (1870). iOCb. D. 306.367.371, C. A.; Ve Johnsim 
Tuiiin (1886). 30 Cb. D. 42, 40, C. A.; Re Daitie and Cavey (1888), 
40 Ch. D. 601, 600; Re hTMorlA and Tid/i Contract (1880). 42 Ch. D. 
23. 53, C. A.; Re SUiTT-BovkeU Daiidiny Society and Siban^e Coniract 
(1860), 42 Cb. D. 375. 386, C. A. A vendor who insists on proceeding 
under tho Vendor and Purobaser Act, 1874 (37 ic 38 VIct. o. 78), s. 0, 
where the proper proeedaro is by originating suromous (nee p. 305, onlc, 
and note (/), p. 380. awls), may, oven if successful, be ordered to pay 
ousts (its NiehoU' and Von Joel'e Contraei, [10101 1 Cb. 43, 0. A.). 

( 0 ) Oehome to RovUU (1880). 13 Cb. P. 774,798 ; Be Tanqueray^WiUawne 
and Landan (1882), 20 Cb. D. 465, 483. C. A. Bat somotimos tho pur* 
chaser has not been made to pay costa where tho quesLion was proper to 
bu submitted to tbe court (iU Coward and Adam'i Purchase (1875). L. E. 
20 Eq. 179; FineK v. Jnkee, [1877] W. N. 211; Re MetropolUan IHetrict 
ICaU.Go.and Cm)! (1880). 13 Oh.B.607.613, C. A.; Me OreatRorthemRaa. 
Co. and i^uttdorion( 1884), 25 Ch. D. 788. 794), or where it is one oo which 
there have been eonAlcting decisions (Osborns to Rowlett, eupra, at p. 798). 

(d) iSs KpinJlsr and Jfear's Contradt (19011 1 Ch. 906. 

(s) Me J^eiiding and Weetbrooh (1686). 31 On. D. 344; Re Hingim and 
Pereival (1888), 59 L. T. 213. 214. 

(/) R. S. 0., Ord. 58, rr. 9, 15; Re fifytk and Yonng (^1880), 13 Ch. D. 
4lo, C. A. s Be Rickette and AvenCt Contrad, [1890] W. N. 10, C« A.; see 
title Pbactics skd Puocisduri, Vol. XXIIl., p. 196. 

ig) B, 8. C., Ord. 66, r. 16 1 Re Clay and TeOey (1680), 16 Ch. X>. Z. 7. 
But on the mere refusal of an appllMtioo, time runs from the date of 
refusal (B. 8. C., Ord. 68, r. 15). 
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Beem that an order on a yendor and parchaasr etimmona is in most 
csBdS not an interlocntorj order, bat a final order Irom which an 
appeal lies to the Court oi Appeal without leave (A). 

678. Where a party haa obtained an order on a vendor and 
purcliaaer summonB which reqaires somethiug to be done hy the 
other party, and the other party fails to comply, it is usually 
proper to apply to the court for enforcement of the order, and not to 
commence an action for fipociGc performance (i). Where, however, 
the order doee not contain any direction with which a party fails to 
comply, but merely decidoa tbo rights of one or both parties under 
the contract, at) action for specinc performance is, it seems, the 
only remedy open if one party declines to complete Uie contract {k), 

679. In a pro|)er case where, after an order is made, fresh matter 
is for the first time discovered which is material to the questions 
raised ou the Bunimona and could not be produced or used by 
the party claiming the bouefit of it at the time when the order on 
the summons was made, the order may be reviewed, and the 
qucMtion decided on the summons reopened: in such circumstances, 
a judge of the Chancery Division has jurisdiciion to review an 
order of the Court of Appeal (f). 


Part VII.—Remedies under an Uncompletea 

Contract. 

Sect. 1.— li&tciition and lietaU by I'eiuior. 

680* If the contract contains a condition outitlirig the vendor 
to resuintl on the happening of certain eveiits, the vendor may, 
if thosn events arise, rescind (m). In the absence of such a 
condition, the vendor can only rescind if the conduct of the pur* 
chasnr is such as to amount to a repudiation of the contract (n). 
If the vendor, acliug within his rights, rescinds the contract, he 

(A) title JuoOKSKTS AW OUDEBS, VoL XVIII., pp. 178 H iea. 

(i) Thomp$(yn v. (IBSl), 44 L. T. 607. Ab to the mode of 

eaforciog onJen. mo iitfe Contsmpt of Court, Attachwkkt, avd Cox* 
UITTAL, Vol. VIl., pp. 297 8f $et]. 

{k) See Ee Scatt and Alnires's CoTUntei, Scott v. Alvartg, [189S11 Ch. 596. 
010. C. A., where this course was adopted, and its propriety docs not 
appear to have boon quostioned. 

(1) i?e iScott and Alvarts‘$ CotUnciy Scott v. Alvarct^ inpra, per Kes£« 
wicii. J., at pp. 610, 622: S. C., [1896] 2 Ch. 603, 611, C. A.; see 
also title KsTOFFTL, Vol. XIII., p. 333. 

(fli) See pp. 324 et $oq., ante. 

(n) B<nDc V. (I8S4), 27 Ch. D. BO. C. A., per Cotton, L.J., at p. 95. 

CoQuuct which would diaeotitle the parebaser to specific performuce does 

not necessarily amoont to a repudiation of the contract. Although the 
purchaser has lost his equitable right to speeillo porformanoe, he may be 
entitled lo treat the contract as sub^sting and recover damages for breach 
of it fCornwaU v. Heason, [1900] 2 Ch. 898, C. A.]. If, after an order for 
specifle perlonuance, the purchaser makes default in payment of the 
purcbaae-moQcy, the vendor U oDtiiled to an order for rescisaion 
V. Martin (1853). 16 Beav. 586: Waiocn v. Cox (1873), L. R. 15 £q. 819; 
HdU V. BorfisR, [1911] 8 Ch. 551). As to conduct amounting to repudia* 
tioD, see Utla Contract, Vd. VII., pp. 438 si tag. 
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Bscrr. 10 ^^ rafidll the property as owner (o) and retain any excess of 
Esioiatioft price obtained on ea^ resale beyond that fixed by the contract (p); 
SDdlUBate but he cannot recover damaged (^X nor* ^ the purchaser has b^n 
by yead or. jn possession, occupation ront(r). 

*Wbore the vendor rescinds the contract and resells under his 
absolute title, tbe purchaser forfeits the deposit entirely whatever 
the result of tbe resale, but the vendor loses Lis right to claim for 
the deCoicDoy in price, if any {$)• 


Deport 


SecT. ^.-^yor/ekure and Recov^ty of DepotiL 
Bue^Bor. 1.— Fcr/fUuri, 

681. A deposit paid under a contract of sale serves two purposes; 
if tbe Ftile is earned out it goes against tlie purebase-mouey; but 
primarily it is a security for the perfonnance of the contract (f), and 
it in usual to provide expressly that, in the event of tbe purchaser 
failing to observe tbe conditions of the contract, tbe deposit shall be 
forfeited to the vendor (a)» HucL provision, liowever, is not neces¬ 
sary, and unless the contract taken as a whole shows an intention 
to exclude forfeiture (6), the vendor is entitled, by virtue of the 
purpose of tbe deposit, to retain it as forfeited if the contract goes 
off hy the default of the purchaser (c); or, if the deposit has bocu 
paid to a stakeholder, he can require it to be paid over to him- 
Bolf(cO* But the rule as to retention by the vetulor appoars to 

(o) V. SmiiA (ieS4). 27 Ch. D. 80. C. A. As to resale whole tliero 
is no ToseiHion, ecs note (o), p. 34 i, anU* 

(y) Bx parii UunUr (leOl), 0 Vos. 94. As to retention of tho deposit, 
see the text, in/ro. 

( 9 ) Benty ▼. (1679), 12 Ch. D COOi llutehintj$ v. I/umphreyt 

(18S6), 64 L. J. (cu.) 660, not following Sv>t$i v. M^redilk (1S03), 4 Gill. 
207. 

(r) Huichingi v. fampArsyt, 9 upra; as to occopstton rent, see p. d73« 
ante. 

<t) Tloice y. jvpra, pet Trt, L.X, at p. 106. 

(i) Depree v. Bedbor^ugh (1863), 4 Gift 479; CoUin$ v. fimion (1683), 
71 Q. B. D. 142 ; flowe ▼. giaiU, nHprn, at pp. 96, 98 ; Soper y. Antold 
(1889), 14 App. Css. 429, per Lord MACHAOnTSN, at p. 435; Levy r. 
Sfogden, [IS98J 1 Cli. 478, 486; aPTirmed, [I8D9] 1 Cb. 6. C. A. ; UaU v. 
ISumeSl, ( 1911) 2 Ch. 661. As to payment of depoiits, see, further, p. 320, 
on(e; title Coktract, Vol. Vll., p. 488. 

(а) ^ee v. Peor<e (1848). 2 De G. Sin. 325, 341; ics pp. 340. 341, anU. 

( б ) Boe Palmer v. Temple (1839), 9 Ad. 6 ( E). 608 (where a provision for 

H ment of £ 1,000 as hquidsted damages by cither party in default was 
i to show an inWntion against forfeiture of a deposit of ^00). TJio 
question of forfeiture do]»en(ls. it was there said, on tho intention of tbe 
parties to be eoUeoted from the whole initrumeut (see per Cotton, 
L.X, cited with approval in Uewe v. Smitk, eupra, per Bowzh, L.J.* at 
p. 07). But in praotiee an exehuion of forfeitnre is never intended. 
Kitber there is an express clause of forfeiture, or there is simply a pay- 
luenS by way of deposit, aud this implies liability to forfeiture; see the 
toxs, eupra. 

(e) According to tbe law of vendor and purchaser the infeieoce is that 
such a deposit **—that Is, s payment of money simply as a deposit• 
*' is paid as a guarantee for the performance of the contract, aud where 
the eontraet goes off by default of the purchaser, the vosdor is entitled 
to retain the deposit’* (OoUine v. Wmeoa, tapro, per Pollock, B.. at 
p. 148 1 Doxoe V. Smith, ewa; Levy v. Sto^n, eupra ; Spragtu v. Booth, 
11909] A. 0. 676, 660, P. u). The faw as to forCeitoxe of dopositi applies 
to saw by the oonrt (Deproo v. Bedborougk, eupra). 

(d) I'he nature of the deposit and the huplM tenas on ithich, in the 
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apply only to money paid ra a depoeii, not to inetalmente ot sieff.B 
pur<^aeti-monoy («)• ForMUre 

682. Where in accordance with the contract the 

inveeted between the dutoe of and completion, tlie 40 scco^l 

entitled to anj^ meroaee, and must boar the loes, if any, in the yalae — 
of the secnntiea(/). 

jiAfi 1 O 4 d®po9lfc* 

683. Where the contract gives the vendor an express right of wben risht 
forfeiture on non^iterfurroance ol the contract or non-observance of of forfeits 
its conditions, the right is exercisable when such non^perform- 

ance or non olbervance is finally ascertained, that is, at the date 
for performance or observance named in the conlract if tizne is of 
the espence of the contract (//). Bui the right cannot eierci^ed 
upon non-performance or non-observance at such date, nnless time 
in this roRpeet is of the omneo of tho contract <f(). 

Whore the conlract gives the vendor no oxprc^s right of for¬ 
feiture, the right h exercisable when—there being no default on 
the part of the vendor—the purchaser has exprebsly or impliedly 
repudiated the contract ( 1 ). An exprosH repudiation gives tho 
vendor an innnodiato right to retain the deposit as forfeited. 

'i'hore is an implied repudiation if the purvhusor fails to complete 
on the day when he ie l>ORud to oompIcteO*). This is the da}. A 
any, fjx<d by the contract (or completion, if time iu this respect 
is of the ihBonco of the contract (Ji); oiherwi^s if tho purchaser is 
in dHtaull, the vendor can mako time of tho esbunce of the con- 
tiact by giving tJie purchaser notice to complete at a reaboiiable 
duio and threatoning forfeiture ot the deposit on non-completion 
on that date (1), 

sbKonco of cxpi(*f*b tr*niis. il is |>4)d. hip not affcctid br Ibo fact that it li 
paid to a •iuKchoidrr instead ot to tbo vendor {Hall v. Jlurnett, [1011] 

2 Oil. SOI ; see Cothns v. [lOSS). 11 t^. D. D. US, US; 7/art v. 

Potihgatn Harbour Vc,, Ltd,, |IOOC] 1 Ch. 000. GOG). As to the outLoiily ot 
an suetioueor to receive psyinOTit of a depoeit, eeo titio AuenoM Avn 
AiTCTtoNinRS. Vol. 1., p. SOU. It h idportant that the depodt sUoald 
be paid to a atskehold<*r, since payment to the vondor'e Mucitor as his 
agent U comrnlont to payment to tbo vendor; see EUtM v. OouUont [lSf>3J 
1 Q. 15. 360, C. A. { seo note (/). p. 3:fO, ott/e. An 1.0.C. given for the 
deposit can be su^ upon in tbo event of the deposit beiug foifeited 
{Hinton V. Sparlei <18HS). L. 9. 3 V. i'. 161; see t7e<iie v. Mooru (1637), 

3 Jor. (M. s.) 48 : ifedycAf V. Kean, [I89IJ 2 1. B. 637,0. A.; title Aucrio.M 
AVD AuenovusBA, Vol. I., p. 610); see aM p. 330, ante. 

(e) See CortiwaU r. Kensoti. [1000] 2 Ob. 208, 302, 309, C. A. 

(/) BurroH^hop v. Hrown^ (1862), 0 H are. 609. As to pnttlsg tbo unpaid 
balance of purchase .money ou depueil, soo pp. 334, 37G, onU. A deposit 
paid to an auetiontnn is at ibo nu of the vendor (see title Auctiok akd 
A ncnoHTF.Bs, Vnl. p. 613); if paid to a stsheholdor, it is apparently 
at the risk ot wbicbever party is tutun.itely entitbd to it ; but see^eAtoa 
V. Bravnt (1807), 14 Yea. 144, 160. 

(a) See Spni^ v. Booth, [19001 A. V. 676, 681, l\ C. 

(a) Lannon v. Jtupper (18(*2), 3 Scb. A l/of. 682, 684; see Rcberio y. 

Barry oeeS), 3 DeO. M G. 284. C. A.: TilUp v. Thoma§ (1367). 3 Cb. 

App. 61, 67 ; and, as to when time b ot the esseuce of tho eoutraet, seo 
p. 332. ant$, 

(i) This gives tho vendor tbo right to rescind tbo contmet; seo p. 397, 
anip. 

(j) Soe Ifotpp r. Smith (1884), 27 C^. D. 89, 05. 103. C. A. 

{k) Seep. 332. ante. 

(I) See Gyfikan v.i/anaoa, [1900] 2 Ch. 293. C. A .; Omny. Sarfa (1370). 
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684. The Tecdor, if he becomes eotitled to rescind the contract 
owii^ to the jpurchaser’s default, can both resciiid and retain the 
deposit (m). contract being thus at an end, the forfeiture of 
the deposit is not strictij in the nature of damages for breach of 
contract, though it has he^n said to be in the nature of liquidated 
damages and not a penalty (h). But the purchaser is not entitled 
to terminate the contmt by givin g up the deposit. N o tw ith standing 
the deposit the yeudor can insist on the contract, and sue either 
for specific performauce (o) or for damages beyond the deposit (p). 

6S5. In calculating the deficiency on a resale (f) under a power 
contained in the contract, the purchaser is entitled to be credited 
with the amount of tho deposit (r); but this rule only applies 
where the power of resale is exorcised («). 

686 . If the purchaser bos by his default in completion alter he 
has accepted the title given the vendor the right to rescind the 
contract and retain the deposit as forleited, and such right has 
been exercised, the forfeiture is final, and the purchaser cannot 
recover the deposit on the ground that the vendor's title is 
subsequently discovered to be defective (<)• 

13 Cb. D. 9S9: and, as to failure by thepurchaaar to coiiiplct4» after notice, 
•eo Hou}4 V. Smith (1SS4}, 27 Ch. D. SO, C. A.; Soper t. Arnold (18S9), 14 
App. Css. 439. It U not enough that tbo purebaaer has, by delay or 
otherwise, loet the right to apocifio porfonuaoce; bis conduct 
amount to repudiaiioti ol the oontraot on hit part ^Bowi> v. Smith, 
9 Upra, per OoTtox, L.J., at p. 99), involving tho lou of hie right to main* 
tain an acUon for damages (ibtd., per Fry, L.J., at p. 104); soo Levu v. 

{1S98] 1 Ob. 47S, 4S5. Three weeks' notice after two yvars* d«'lay 
by the vcDdore lias been held unreasoDably abort (Green v. Sevin (1879;, 
13 Cb. D. 5SU); compare Stichuif t, Ke^k (1013), 57 Sol. Jo. 389, C. A.; 
note (o), p. 4 if$,po4t. 

(«i) C^DsequeuUj, upon the purehaser foiling to completo in purananoo 
of a jodgmeut for spcciflc performance, the vendor can obtain an ordor for 
rescission of the contract and for forfeiture of the doposit {(loll v. D^tmeU, 
(10111 3 Ch. 051, 695, 656, not loUovring Jnckwn y. Dt Kadich, [19041 
W. N. 16B): see Dunn v. Veto (1879), f9 W. K. 151; lU Pamul, AV 
porto BarrtU (1S76), 10 Ch. App. 612 (bankruptcy of purchaser); (lids y. 
Olds, [1904j 1 Ch. 35. Where the depMit wum uot made as rciiuirc^ br 
the contract, the vendor recovered toe amount which should have bocm 
deposited, though it exceeded his loss on resole (Dewar v. Minio/t, [1012] 
2 &. B* 373). 

(») Binton v. Sporkee (1868), L. B. 3 C. P. 101; CoUin$ v. Siimoon 
(1S83), 11 Q. B. I). 142, 144 ; IKoUu v. Smith (1682), 21 Ch. D. 243, 258, 
C. A. As to the distinction between a penalty and liquidated damages, 
see title Dahagks, Vol. X., pp. 328 et 

(o) OruUhU^ V. Jeminaham (1817), 2 Mer. 502, 500: see Palmer v. 
Temple (1839), 9 Ad. & El. 508. 

(p) Icelp V. Grew (1836), 6 Nev. dc (s. B.) 407. As to repudiutionby 
the purchaser, see pp. 402 et $eq., potU As to resale where a purchaser on 
a sale by the court fails to complote, see Dart, Vendors and Purchaeors, 
?th ed., p. 1168. 

(q) As to resale after lescii^ion, see p. 398, ante. 

(r) Oekenden v. Benlf (1658), £. B. St E. 465; Howe v. Smith, supra ,* 
Shnttkwarih v. Clewe, [1910] 1 Cb. 170 (pointing out the error in tJiis mspoot 
in the order in OriffiuU v. reeej/, [1906] 1 Ch. 790); see i/omond v. Dav<dl 
(1847), 9 g. B. 1030. 1032 ; CaUon r. Banned {mi), 61 E. T. 70. 

(I) Bentx y. DeenieU, DanUU v. Beeex (1876), L. B. 10 C. P. 638, 650. 
As to resals after resciasion instead of under an express power, see p. 341, 
ante. 

(f) Soper T. Arnold, iupra* ^ 



PlBT VII.^RbHVDZBS tnrDVE ak Ustoovfletid Ooftuct. 


401 


Bob-Bbot. 

687. Whero the vendor mekes anch default in performing hia 
part of the contract (a) as entitlea the purchaser to rescina the 
contract (I*), the purchaser can recover the deposit with interest at 
the rate of 4 per cent, per anuam (c); and, although on rescission 
of the contract he cannot obtain damages, he is entitled to 
rifiittuiw in integi'um{d), uni on this ground con recover the costs 
of investigating the tiUe(c), and apparently other expenses incurred 
in conBerjuence of entering into the agreement (/), though, perhaps, 
not the costa of the agreement itself (^). If. instead of rescinding, 
the purchaser eucs for damages for breach of contract, he can 
under this head recover his expenses in addition to the deposit (fO* 
The fact that the purchaser has by delay lost the right to specific 
performance does not prevent him from recovering the deposit (t). 

688. The right of the purchaser to recover his deposit is a legal 
right and springs out of breach of contract by the vendor (fe). Where 
there has boon no breach of contract, Ibe vendor is not liable 
to return the deposit (0i notwithstanding that he is^not entitled 
to sperifio performance (m). Thus, a defect in title, which the 

(a) B.g., bv failine to moke a good title {Gray v. OuiUHiiM (282S), 1 
Mon. & Ry. (K. B.) 414; v. Hoifteg (ISU).eTaunt. 815 ; H'sei v 

Slnnihroii (1S73J. L R. 8 Ercli. 175; Z/one v. OahstatUr (1809). SU Sol. J«. 
2Se (failure to diecloee rcslnutivo oovcosoU)); soe p. 341. oak. If iho 
vendor tiaa a good title, but baa oot eatUfied tbo pnreliaiKr that hu caa 

for instance, be bimself is entitled under sn uncompleted 
eonlru't^this docs not enable the purchaser (o repudiate the contract and 
recover hie deposit HvtkUiby and Afiktasoe*# C'owfraci (lOlO), 102 L. T. 
214); nnd see title COKTRACT, VoI. VII., p. 482. 

( 0 ) V. (180y 2 Cb. 320, 327, C. A.; PowfU v. Jfar#4ofl, 

rarlei S Co., 11809] 1 Q. B. 710, C. A.; see ITomn v. Jfooro (1898). 
U T, L. R. 497, C. A. In IKeilon v. Savage (1879), 10 Ch. D. 736. inkreet 
was allowed St 6 per c«jt. per annum ; but 4 per cent, ia tbe rate 

(Ke JJryani and £nminckam*i Coniroct (1890), 44 (3i. D. 218* C. A., per 
Kat . 1 . at p. 222) j and see title Moket ar® Moset-Lenowg, 
Vol. XXI.. pp. 42. 43, In equity no prior demand la neevaavy (or reoove^ 
of interest; sec VVillianii. Vendor and Purchaaor, 2ua©d..p. m2.D0te(p)j 
note (m). D. 374, <mk. Aa to r^paymeut of the deposit where so provided 


8aov. 2 . 

FertoitQIS 

and 

Recovery of 
Deposit 

HecOTerv of 
depoilt b; 
piirehaeer. 


When right 

ariiet. 


(fi Fe end i?rtrRtnoS<«a*- . . . , 

CoWroot, [1901] 1 Ch. 93, 96; Re Walkrr Oak$kotf $ Ceafroet [1901J 

2 CJh. 383, 387 (where thb relief wat granted on a vendor and pur^owr 
aomxnous (see not© (o). p. 390. onfe); ovemiW on anothw Mint by Re 
Judd ond Fofond and SfceJeher*# Conhtid, 11906) i Ch. 684, C. A.). 

(/) See OosM v. Archer (1836), 2 Ad. & El. 600; De Bernard^ v. Hardiny 

(1863). 8 Blob. 823. 



Areursnee 

deposit from an auctioneer, see tiOe AxrcnoH 
pp. 612, 613 I and, ss to recovery from s solicitor, see i5«i# v. u^uon, 
[1893} I Q. D. 380, C. A-: ue not* P 320, nnf.; note p. 398. onfa. 
(i) lew T. BtogJon, [1898) I Ch. 478 : efttmied. 11899] 1 Ch. 8, C. ^ 

(k) Compere Howe T. SmtlA (1882), 27 Ch. D. 89. C. A.; end eee Jarw 
T. HljkMujnl (1798), 2 Eep. 63ft 

(l) BeriT. 7Za»«md(1879). 12Ch.». l.aA. 

M) Be 0 <^ (1688), 40 Cb. D. 601, 607. 
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purchaser was by the oonditioos prsclodsd irom objeoting to \n), or 
Forfeitors mere delay (o), may prerent the vendor from obt^iining apocifio per* 

^4 tormance without readerioff him liable to return the deposit (p). 
Becof err of ^ 


Beposlt. 

V«rb«l 

QQ&tnot« 


B«pQdifttlon 

for d«f ect of 
tUle. 


689. Where a deposit has been paid under a verbal oontraot for 
the sole of land» a vendor who reaiats the purchaser's action on the 
contract by the plea of the Statate of Fraud 8 ( 9 ) is liable to return the 
deposit as money had and received to the use of the purchaser (r); 
bat it seems that it the purchaser sets ap the statute in order to 
escape from his contract he cannot recover the deposit (t). 

Sbot. 8 .— RejiuJiation PiirchoMer. 

690. The purchaser has the right to repudiate the contract 
immediately upon the faiUiro of the vendor to pei’form something 
which goes to the root of the contract (f). The right nsually 
arises upon the failure of the vendor to perform his obligation to 
show and prove a good title (u)» tbad, where the vendor does not 
deliver a proper absti'act (t'). and the purchaser has given reasonable 
notice 6 King a time for its delivery, he can repudiate the contract if 
the vendor is eliU in default on the expiration of tbe notice (u); and 

(a) lU ScoH and Alvar4M*$ OonfraH^ ScoU v. Alvaw, ft SOS] 2 Cb. 603, 
C. A. i soo Rt Naticnai Protituud Bank of England ana Manh, [1896] 1 
Ch. ISO. 

( 0 ) SoutXcamb v. Exe(9r {Bukop) (1347). 6 Hare. 213. 227. 

(p) Before the Judicature Acts (see title gemrT, Vol. XIII., p. 61). a 
court of equity, on diemiMms the vendot'e luit for epecido performance, 
would order a return of tbe oepoeit j{ it was clear (net tbe vendor had 
loot hU legal righto under tbe controoti but nob otlierwUe (£fou(iteom6 ▼. 
Bxeftr {Suhap}, tupra) ; and a decree miglit bo made for spooi6o 
performance oven after ^c purebaaor bad recovered tlie deposit at law 
{Baggari v. Swtt (1830), i Rum. 6c M. 293 (whore at the date of the 
contract tbe vendor had no title, but tbe purchaser did not at once 
repudiate, and tbe title won aubaeqaenUy ooropleteU)). 

(s) 20 Car. 2, e. 3. 

(f) V. Arehfr (1836), 2 Ad. fc El. 500. 

(a) TAovtoa T. ifrown (1876), \ Q B. I>. 714, questioning Oofton v. 
RohtrU (1802). 3i Beav. 613, eoHfro. 

(I) This is in accordance with tbe rule applicable to coDtrM to generally 
(Jfarvejr 8 M and Iran Co. v. Naylor, Benson <0 Co. (1884). 9 App. Cas. 
434.443): see title CoKT«iaCT.Td. Yll., p. 439. A purobaaer oaonoi both 
repudiate and insist on tbe oontraot (dmiCit v. [1900] 1 Q. B. 094, 

69S. 0. A document oontaioiog a repudiation of a contract may bo 
available as a memorandum for the purp^ of the Statute of Frauda (29 
Car. 2, 0 . 3}; see title Cosxeact, VoI. VII., p. 368; Bewor v. Mintajt, 
[1912] 2 E. B. 373. Tbe purchaser cannot terminate tbe oontract by 
giving up the deposit; see p. 400, onto. 

(k) As to this obligation, seo pp. 341 of mo., onto. Tbe title to be shown by 
tbe vendor must be snob as was iitipaJated for. i.e.. it must commenoe with 
the specified document or at the specified date {Be kead’i I'^rveteei and 
Maeaonald (1890), 45 Ch.D. 310, C.A. i BeUmyT^Debenkam, [1891] 1 Ch. 
412, 0. A.: aea p. 321. ocOe). As to tbe pufehases being bouod to talce a 
possessory title, see note (o). p. 361. onto. 

(e) See Be and Davideon'e Oantroet (1892), 31 L. E- Ir. 122. 

(a) Vown V. OaUcU (1873), 27 L. T. 469; Campion v. BagUy, [1892] 
1 Cb. 813 (fourteen days was hdd a reasonable urns, having regard to 
previous requests for tbe delivery of the abstract, and tbe nature of tbe 
property, a farm of wbiob the puohaeer was to have early poasesalon) s 
nno eaa Siieh^ v. Keeble (1913), 6? Sol. Jo. 399, C. A. The purobaser 
cannot repudiate if, after sueh a ooUee, he receives the abstract and keeps 
it without objection (dibm v. Slade, Eunkrr. Below (1909)|^ Veo, 266). 
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where the Tender is neUher able to eouvey himself, nor has the 
power to compel a conTejanoe from any other person, the porebaser, 
60 Boon as he finds this to be the oaee, may repndiate: he is not 
bound to wait to eee whether the vendor can induce some third 
perBon, who has the power, to join in making a go^ title to the 
property {b). 

The rule does not apply to a defect of conveyance as distinguished 
from a dofect of title (c). 

Similarly, where the proi>6rty which the vendor can convey 
is not substantially the same as the oroperty contracted to be 
sold(d), the purchaser can repudiate; but trifling defects in the 
property may be regarded by the court merely as matters for 
compeQBation (e). 


691. Where the completion of the contract depemls on the 
couNCUt of a tliird ^rson-^whore, for instance, tho vendor o! lease* 
bold property requires a licence to assign (/)-^tbo vendor is not 
bound to procure such consent before the date for complntion; aud 
the purchaser cannot repudiate earlier on the ground that the 
consent hoe not been obtained, unless there are special circumstanoos 
entitling him to treat the contract as at an end—if, for iusianco, he 
can prove, or the vendor has admitted, that the consent cannot be 
obtained by tho duo date (p). 


692. 'Ihs purchasor's right of repudiation arises ho soon as the 
vendor's defect of title is definitely ascertained either from the 
abncrect, or from hU replies to the purchaser's requisitions (h). 
The defect giving a right of repudiation must be a substantia 


(t) Tutrtr V. HJoih (1S6C), 36 bcav. 207 ; Bttwfr v. Brwtdieood (1882), 
22 Ch. D. 109; Lee v. 8^met (1888), 30 W. R. 684; WvUon v. i>Ma» 
(1887), 34 Ch. D. 5G9, 677 : He Brtfavi and Hartiingkam^e vonlmrt (1890), 
44 CU. 1>. 218, C. A. s Rs Uen^e TrusUee ond MaeaonaUi (1890), 40 Ch. D. 
310,0. A.; BeUamy v. [1891] 1 Ch. 412,420, C. A.; Re Ceoie and 

Hof2rmd*«CoHlrael(1898), 78 L. T. 100; Warren r. l/aafe( 1897), I4T.L. U. 
138 ; ulhrotcd (1808), 14 T. L. E. 497, G. A.; Pawsfl V. MarehaR^ Parkee 
it Co., [1800J I Q. B. 710, C. A.; v. BulUr, [1900] 1 Q. B. 094, 

700, V, A.; He HuckUsby and Alkineon^e CeniraH (1910), 102 L. T. 314, 
317 ; compare Beekin v. Wood (1820), I Jae. U W. 419, 421: Foreierr, 
Koggari (18D0), 16 Q. B. 155. 

(a) ifaUan v. BneeeU (1888), 38 Ch. D. 334, 347; Be Rts^Uthy and 
Xuiiwon't Conirtiei. eapra: see note (a), p. 401, cnla. 

(d) FVghi V. Booth (1634), 1 Bing. (K. c.) 370; Poriman v. Miil (1820). 
2 Buss. 570 1 Be Arnold, Arnold v. ArjioU (1880). 14 Ch. D. 270, 0. A.; 
27a Paweett and Rolinee* Oontraot (1889), 43 Ch. I). ISO, C. A.; Jaeobt r. 
Hevell, [1900] 2 Ch. 658; eee p. 329, anta. and Hearn v. Tomlin (1798), 
Peake, 253 [192]; Oardiner v. Tate (1870), 10 1. E. 0. L. 400; title 
SPBCivtc PaavoBaiAKCB. 

(a) Shepherd v. Orofl, (1911] I Ch. 621 (latent defect: watercourse uuder 
promrij); compare Re Brewer and 7Iankin$*e Contract (1699), 80 L. T. 
127, C. A.; £a PuekeUand 8miik*e Oontmrt, [1902] 2 Ch. 258. C. A.; and see 
OcriieW. 8aU, [19U0] 1 C)i. 335; see, furtlter, Pp. 300. onia, 405, 400. vofl. 

(/) BUie T. Bbgert (1885), 29 Oh. D. 601, 071, 672, C. A: eee StowiU v. 
BcMnscn (1837), 3 Biog. (v. C.) 928; ccmpaie DoUeie v. Biee (1912), 
66 Sol. Jo. 612, C. A. 

( 0 ) amilk V. BuUer, flOOO] I Q. B. 094, 099, C, A. 

{%) See Lee ▼. flooHMi, aepfn; Weeton r. Saeage (1879). 10 Ck. D. 780; 
JCcosntfky v. Oltyton, [1898] I I. B. 291, 308, 0. A. As to reseissioo on 
the veador^s refiusl to ooniply with a requiaitioo os to oooveyaace, see 
Denny ▼. Baneteh (1870), 0 Ch. App. 1, 18. 
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Sals of Lakd. 

defect, and not a Blight defect irhich can be properly mot 
by cDispeDsatioD U). Tbo rif^bt, bo^cyer* mart be exercUed 
immediately the defect ia bo ascerteioed. tiio purcbaaer coniinuaa 
in nogoiiation as to the title, and thus tieata the contract as 
aubsisting, he cannot repudiate at any Bubsequent moment be may 
ehooBc (k), lot must give tbe vendor a reasonable time to remedy 
the delect (0* 

693. Tbo purchaser cannot repudiate if be is in the first 
inBtance informed by tbe vendor of the defect in Ihe title, and that 
it nill not be cured without some delay H/O* After a judgment for 
bpecific performance tbe purcbaaer cannot repudiate llie contract 
Tvitbout the leave of tbo court (»)• In such circumstanecB be 
^ould, on the discovery of the defect in title, move to be dUebargod 
from the contract (o). 

694. Itightful repudiiilioD by tbe purchaecr is available ae a 
defence to an action by the vendor for Bpecilic performance (p), and 
in this QBpect it depends on Uie doctrine of mutuality in tbe con¬ 
tract {q ): but it appears also to operate as a reacirsion of tbe contract 
at latr, BO as to eniiite the purchaser to maintain an action for a 
declaration of rcscieslon and the return of the deposit (r). and to be 
available as a defence to tbe vendor'a action for bieacb of conti'sct 
on non-completion at the proper time {$). 

S UMtU V. I>uHlty (£arf), [1007] 1 Cb. BSO. $00 ; see Bvdd v. LaHtlUe 
C)] 1 Ch. SIC ; Jocobi T. Her«n. [IdOO] 2 (h. 808; p. 406. V09t. 

(i) Ucg^iTt V. (1800), 1 Rum. L M. 203 ; bvifoti t. (1842), 

1 Y. 4^ C. Cb. Cae. 60S : ga/tibvry v. Uaicker (1842). 2 Y. & C. Cb. Cot. 6i, 
66 ; 2fnrrcH t. C^cd^far (I860). 1 l>e G. F. & J. 402, C. A.; UtilktU v. 
Dudley {EaH), flfOT] 1 Cb. 600, 606. 

(f) Durrell v. Go^yeur, ««pra, per TuBKSB, L.J., at p. 460; aod boo 
Tkomon v. i/i7et (1704), I Erp. 184. As to rritbir^ tiine of the cMcnce 
of the coDtract bj ziolice, ace Taylor ▼. l^fwn ()809), 2 Reav. ISO; TFood 
T. ^aclu (1846). 6 Hare. 1S8: A'otl v. Rtccwrd (J866], 22 Beav. 3(^7: 
p. 033, oate ,* and tee Boyou v. P^rvl (1858), 28 L. J. (cn.) C56 ; lovght^n 
V. Port brtn Comflitetfoacr#, [lOlOJ A. C. 566. 569. P. 0. 

(») IVyieon T. Z>uiia (1887), 34 Cb. D. 569, 578; act Boggart V. 8coiL 
eapra ,* Weston t. Sotngt <1879), 10 Cb. D. 736. 

(n) MMeti v. Dudlru {Bart), ««pra. 

(p) i6td. Ibe jurb'Jiclioo of the court is dlacretiocary, and aa a rule 
tbe purchaser is Dot diBcbarged if tbe title cao be made good in a 
resBouable tiroe (i6tJ.. at p. 693; eee Jmkine ▼. Biloi (1802), 6 Vca. 046 ; 
Wynn v. Morgan (1802), 7 Vea. 202). 

(p) Bellamy t. Dehenkam, (1891) 1 Ch. 412, 420, 0. A.; see BoyouT. 
Paul, npra. As to the effect of a pmebaaer plc&dmg tbe Statute of 
Fraoda (29 Car. 2, e. 3) 1o escape from biB contiact, ace p. 203, ante. As 
to defoocea to as actios of specific perfoiinance geoeraJly, ace title 
brEciriG PaBJOBvaxos. 

(g) WyUon v. Jhtnn, evprs, at p. 577; Bolion Partnore v. Lambert 
(1889), 41 Ch. D. 296. 360, C. A.; BatUU v. Dudley (ffarl), eupra, at 

f . 596 i see HGc Srscirtc Pi^obmaecx; and, aa to mutuaJlCy, see tide 
OXTKACt, Vo). VII., p. 054. 

(r) Leev.Soamee(i888).S6 W.B. 884; IKei/ottT.^aen^e.eepfU.atS.741. 
(li Brevet y. Lroodwootl (1882), 22 Cb. D. 106. This pomt was left open 
Id v. Debenkom, eupm, and id IJollett v. Dudley iEarl), e«pra, 

FasKr.R, J., treated the psicbaaer'a immediate Hgbt of repudiaGos for 
delect of title aa as equitable right only. Jeavisg him liable on the contraet. 
if ^e vendor makea a good title at Uie time fixed for completios. Bat 
tbia oveHooks the apeciu obligation of a vesdor of land to lui^e out hie 
title prior to completios so aa to enable tbe purcbaaer to rely os and prepare 



PaBT vn.—H bMEOIBS mCDBB AIT Ukooicploti) ConBiOT. 

696. The purchaeor may also repadUte a eonferaot which ia 
vitiated by a material miercpraeeotation of faot(t)i eves though 
innocent (a), made by the vendor, either verbally (b), or by ooq- 
dact(c), or by the vendor's agent (d). 

for oompletioa, sad the better opiaioa soemi to be that the ri^ht of lepadia- 
Cioji u a ai vroU as an ecioit^blo right {seo WilUamsi Vendor aad 
Parohaaer, Sod ed.. p. 185» note (1)). 

(<) Ai to more pulflng etatemenU, see p. 301, anU: title Misrbpbi- 
SBNTAtioN AND Fbaud, Vol. XX.. pp. 070, 671. The foUotriog ere 
rDieroprcsentationa of fact giving the right to ropudiete :'~That the 

f property le not iubject to rostrietive ooveoanU when in feet U li 
Netlioohnm Patent BrUk and TiU Oo. ▼. Bntler (1S85). 15 Q. B. D. 261; 
a(hrQ]<^ (1886). IG Q. B. D. 776, C A.), or U lubieot to certalo 
reetrictive covenants lees onerous than those in fact affecting the 
property {Flight w. Booth (1834), 1 Bing. (H. a) 370; PAiUip# r. Caidelotuh 
U8G8), L. R. 4 Q. U. 159); that the property ii freehold when in 
foot it a copyhold (AyUe v. Cox (1832), 16 Boev. 2.3). or leseehold 
when bold on an imdorleaso iUadeUy v. Booth (1818). 2 De Q. Sm. 718 ; 
Ke Deyfui afu2 Ma4ter$*$ Contract (1888), 39 Ch. D. 110. C. A.); sec aUo 
JtoMl V. Jluirhineon (1835). 3 Ad. 6c El. 355; Etkine v. liobim (1802). 6 
Jur. (N. 8.) 846; SCO title )f(8KKI*KBSSKTATION ANf) FrAUD. Vol. XX.. pp. 
712 H $nq.» 710 9fq. Those misreprceentniions may also be regarded as 
detcoU 01 title: soo p. 302. ante. A rcpresontatioD that the venaor has a 
statutory or other power of sale is a roprcscDtalion of faet {Riekardeon v. 
WUiinmMon (1871), L. U. 6 Q. B. 276; iFril London Comnerriiu Bank v. 
Kileon (1881). 13 Q. B. D. 360. a A.; and see Crippi y. Reade C170i0, 6 
Torra Rep. 6<)0), sod not a mUreprcecnUtioo of law; see p. 302, anU .* title 
MlSniSPKK^ENTAllOX AND Fr.\UD, Vol. XX.. Op. 66S.009. It IDUSt Im of a 
material f«'iot, and tlic intsreprceoRialioa mast nave been buUevcd by the 
purchaser and bavo rau:^d him to outer into the ooutract (see p. 300. 
ante); hco, gtmornlty. titlo MirncpKSSRNTATiOV and Fraud. Vol. XX., 
pp. 058, 039. fn sales uuder the direction of the court specif regard is 
nnd iliat there should bn no t.’uut of misrvpreMentatioQ in the conduct of 
the otBccTrt of Uio court (JfaAcMrdXftbi Alea y, llarperink (1908). 25 T. L. B. 
ISO. P. 0.). As to raIcr by order of the court, soe pp. 313 et teg,, onCa. 

(o) noUitoell V. Senconbe, [1900] 1 Ch. 426 (laud, subject to restrictive 
covenant wliioh prevented purchasers from niiiag it except for almshouses, 
de:«crilMMlasbujldinxland'*); itsP«rIreland8mtlVtConlitsd,[1902]2Ch. 
258,C. A.: Dougherty v.0(ilos(1900), 45Sol. Jo. 110; BaVeetty,Dudtoy {Bari), 
[19071 I f'h. 500; Isacicf v. ToweU, {1S091 2 Ch. 285: Cariish V. Bfi(l,il9061 
1 Ch. 335 (Innocent non-disclosure of service of party wall notioe); Fomeel 
aiid IFilioA v. Tucitrr. [1907] 2 Oh. 191 (restrioUve stipnlation as to light). 
As to innocent ini:«renrosentaiien generally, seo title UiaREPB.«BNTAriQN 
AND Fraud, Vol. XX., pp. 692 et teq.; and, as to property used for an 
illegal pun>ose. see Hope t. Walter, [1900] 1 Ch. 257, C. A. 

(5) B.g., that land is fit for building (Br Puckett and SmUKt Contract, 
[)902J 3 Cb. 238. C. A.; i^oa^heriy ▼. Oafet. tvpra; BoJliwdl v. Sea- 
eonbe,$upra ; or for businm purposes (Be Davis naa Corey (1888). 40 Ch. D. 
601) : or as to the struotnrai condition or state of a house {Orani 
V. dtuiU (1815), Coop. Gr. 173; Dyer r. Bargnve, Bargrave r. Dyor 
(1805). 10 Vce. 505; Crre t Slone (1907), Ttiass. 10th May; J>e 
Laeealtc v. QuiWord, [lOOl] 2 K. B. 215, C. A. (drains in good order); 
Strangiaaye v. Ifithop {1857), 29 L. T. (0. 8.) 120 (bonse not damp); 
Lamare v. Dixon (1873), L. B. 6 H. h. 414 (coUan dry); RtamUy v. ATGauron 
(1882). 11 L. B fr. 314, C. A. (statement as to freedom from restrictions 
on user]; Smith v. Land and lloute Properiy Corporation (1884), 28 Ch. D. 
7. 0. A. (house let to deelrable tenant): and see Biggine ▼. Bomsls (1862). 
2 John. 5c U. 460; TibbaUs v. Bredfrr (1896), 73 L. T. 634. As to the 
distinotioii between latent and patent defects, see p. 397. ante. 

(rl B.g., active concealment of defects which would otherwise be patent 
(Fiehrrlap y. Dowton (IBIS), 4 Taunt 779, 786 ; Bchneidor v. Booth (1818), 
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8 M* Unlees ratitutio in inttgrym can subatAniially be made» the 
purthafier cannot exerciae hia right ol resoisBion on the ground ol 
the vendor's default(tf); tbos a leasee ot mines, who continues to 
work the mines after warning of circunstances which would entitle 
him to set aside the lease, cannot exercise such r^bt (/)- 

SaoT. 4.— Com^n$ation under an Open Coniraci{g), 

697. ^here there is a material defect in the quantity or quality 
of the property which the vendor has contracts to convoy, and 
there is no condition giving or exeloding compeoBation, the vendor 
cannot enforce the contract and compel the purchaser to accept 
compensation for the deficiency (A). Where, however, the error in 
description or the defect is trivial and innocently (i) made, the 
puKhaser may be forced to take the property with conix*>ensation(f:). 
A vendor cannot, it Bcens, enforce specific pericrmance with 
compensation in his own favour (f). 

698. ^here the vendor hae cither expressly, or impliedly by his 
conduct, represented that he can convoy a certain property and ie 


S Camp. SCO, 008 ; eec also Wotteri v. ifor^e (XS6]), 3 Pc G. F. A J. 718, 
724; p, 207, nnfe, Slcre silcore as regards e mstenal fact wlucb the 
veudor is not obliged to discloee U ao ground for rcAvutfioo ; see p. 208, 
ante, 

(d) See title AotBCT, Vol. I., a. 211. 

U) SrUtnffer v. 2f<» Samhr^re Pkofpftofo Co. (1878), 3 App. Ces. 1219. 

(/) Vipers ▼. Piko (1842), 8 Cl. ^ Fin. 682, 850. 11. L. 

(p) At to cooditions giving or excluding eompensalion, seo pp. 32S ot tea., 
ante. Where there it no provision for com pen sat ioa, tarn cannot do 
obtained after coaveyaitcc: see oole (1), p. 331. auit. 

(A) Drewe V. Sanion (1802), 8 Yen. 876, 870; /Inlery v. Grant (1806), 

13 Vee. 73, 77, 79; Ifwitv v. Poleky (Xord) (1S18), 2 Swan. 222, 225; Vox 
T. Cotfnton (1802), 81 Bcav. 378: Ac A mold. Jimoid t. Amofd (1680), 

14 Cb. D. 270. 270. C. A.; Sudd v. ZatoflUe, [1000] 1 Oh. 816, 810. 
Even vhere there isacoaditiun for compensatioa (toe p. 320, the 
court does Dot compel the parebaser lo take property BiilM(t!irillaNydifr«rcut 
from that which be contracted to bay (FftpAf v. Boc/A (1834). 1 Bing. (k. c.) 
370, 377 ; Re FaweeU and Bolmee* ContraH (1889). 42 Ch. P. 160. C. A.). 
Where there is a danse excluding compeotatiou (see p. 332. ante), the csee 
is a stronger one in favoar of the parcoaacr {Jae^n v. lUved, [1900] 2 Ch. 
868, 884; £s PvekeU and BmitA*$ ConiroH, [1002J 2 Cb. 268, 0. A.). 

(t) Seeue, where the cnisdexcriptioa is dif^honeet (Clermont (VivoottnO v. 
Taeaurgh (1610), 1 Jac. & W. 112); notaithelanding there ie a condiuoa 
lowing compeoeatioo {J?e Terry end WAtVe'e Ctmifaet (1688), 32 Ch. D. 
14,20, C. A.; see JHmnock v. EalUit (1888), 3 Ch. App. 21. 26, 3)). 

(A) ColerqA v. j^oe5«ch (1790), 1 Yes. 221 (land aeeoribed os froohoM 
though small nort hdd at will); ^ovbtiid v. A'omt (1764), 1 Cox, Eq. Cos. 
69 (eetate solo with ualiiaitcd right of common, t bough in fact t}:e right 
only extended to nteep); Eidatls v. dtepAenson (1822), 1 Sira. ^ St 122 j 
Prvwderpael v. Spe (1628), 2 Hog. 78, 61, 04 (nndieclosod quit-rents or 
reatchargee of trifliug amovot); CvtAbcrt^.haker (1700), Sugueu, Vendore 
•nd Pa^asers, 14ih ed., p. 313; iTtno v. Wtfion (1843). 8 Bcav. 124 
(error in measurement); sec PoweU v. FZftott (1876), 10 Gh. App. 424; and 
compare ^AcpAcrd v. Cnji, [1011] 1 (watcmaiee unacr property, 

where the vendor waivea a ccadiUoti excluding coxnpeasatjoD}; and see 
title Brxanc FnaronsuitCB. A pnrchsser who has prcdiiued himself 
2roD lepudiatiag the contract may Devorthclcsa be wCiGid to coapeDse* 
tion (ifuyiUc v. Jones (1881), 8 Pe G. F. ds J. 307, 816, C. A.). 

(I) JConser v. Back (1848), 8 Bare, 443, 447 { see WlUlami, Vendor and 
ParehaiT, 2ad ed., p. 784. 
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entitled to a certain mterest in it(m), and it ai>|>dar6 that there ia Sicr«4. 
a deficiency either in the qaantity or qnali^ of the property (n) or Compenta* 
in hia in tercet or title (o), and that such deficdeooy ia capable of tlon under 
pecuniary a86e68ment(p), the purchaser can compel the vendor to ^Opea 
convey what he has got and submit to a reduction of the purchase- 
money (q). It is immaterial that the representation is honestly 
believed in by the vendor or his agent, provided that it is erroneous 
and the purchaser relies on it(r). 

699. Specific performance vitb compensation is, however, not 
decreed at the instsnee of the purchaser where there is a snbstantial 
difference between the properly agreed to be sold and that which 
the vendor can convey (s), and partial performanoo would inflict 
real hardship on the vendor ((): or where it would be nnjust to 


(m) 8cs PnVs v. GHffiik (1S51). 1 De G. M. 6t G. 80,0. A.; Eudd v. 

la$e!4Ur$, rioeo] I Ch. 81&, 810. 

(n\ Uitl T. Buckley (1611), 17 Ves. 804 (area which vendor was able to 
sell Ism than amonat stated in oootract); McKengis v.* IferlbdA (1877). 

7 Ch. D. 675} Cofmor v. VciU, [1807] 1 I. R. 534. 

( 0 ) Wlicrc, for instance, a vendor who purports to sell the fee aimplo 
has no lillo to part of the land (TFs^lerfi t. Bueedl (1814), 3 Tes. U B. 187), 
or has title only to an umlivided moiety (Aforffodt v. DvUer (1804), 
10 Ves. 202. 315. 316: Uocugr ▼. Smart, Bailey v. P»j>sr (1874). L. B. 
18 K(j. 683: Uerracke v. (1878). 0 Ch. D. 160; Bvtrow t. 

8'mmmi'll (1881), 10 Cli. D. 176), or is enliiled only aa tenant lor Ufe 
((1enlf>n r. Oower (1674). Cm, Ump. Pineb. 164), or pwr autre via {Bamee t. 
Wood (1860). Jj. R. 8 Kc. 424). or In remainder (BMtnqbroA'e'a (^rd) Caee 
(nndatod), 1 8ob. & TjCT. 10, n.; A'shAorps v. BoiaaU (1844), 1 Coll. 203 : 
Barker r. rox (1870), 4 Ch. D. 404). The oonrt also asscasee the want of 
a riuht to renewal of a Icaso {pA»nf«r v. (1853), 11 Hare. 26): 

a deflvicncy in tho length of a tenn (Leelia v. Crommsliw (1867), 
2 1. R. Eq. 134; aco iMlc v. LtaUr (etfVA 1808), cited 16 VSa. 7), 
or in the pArccIa agreed to bo loaaed (McKeneie v. tieekelX (1877). 
7 Ch. T). 076): the amount ol coinponsaHon payable for ontstaTidiiig 
leases {Jtteavt v. Bickarde (1830). Taml. 509; compare ZtneXaw v. Cottar 
(1844), 7 I. Kq. K. 176): or the poeaibifity oi a wife becoming entitled to 
dower (11't7tf<’n T. TV'ifiirfmi (1857). 8 Jur. (m. S.) 810); and aee title 
Spkcipic risnroniiAKCE. 

(p) Seoue, where compontatioD is itnpoaaible or extremely difficult of 
aaseMmooi, os in the case of partial interests {TKomoe v. Deriny (1837), 
1 Keen. 720, 746) or of reetrictive covenants {Cato v. Thompeon (1882), 
9 Q. B. D. G16, 618, C. A.; Budd v. Zaeealtae, twpro). The court 
cannot, it seems, as a rule assess compensation for the existence of 
sporting rights {Durham (BaW) v. Legard (1866), 34 Beav. 611; in DumeU 
V. Prwn (1820), 1 Joe. A W. 168, the purchaser had waived hia objection 
to tiio title on this ground); or for differonoee of tenure (AyUe v. Cox 
(1852), 16 Beav. 23, where there was a conditioo for coznpeiisatioD); but 
in Bamee v. Wood (1869), L. R. $ Eq. 424. JajiIES, V.-C.. considered that 
the court mast aaseea compensation in the best way it can; and see 
p. 330, Afils. 

(C) V. BvfleT(1804). 10 Yes. 292. 315 ; MiBigan r. Cooka (1808), 

16 Ves. 1: PoioeUr. BUioU (1875). 10 Cb. Avp. 424. 

_(r) IftH T. BkcIIsv, eupra; Hooper v. Smofi, BaQoy v, Psper, oupra; 

etfwro.* Coumor v. PoKa. euifm: see CaaUa v. 
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Harrow v. oupra: Conmor v. PoiU, eupra; see 

Wilkinaon (1870), 6 Cb. App. 534. 

(f) Httrum {Earl) v, Logard, swpr u (where the vendor had 11,814 acres 
and contracted to eell 21,760); ooiira, Connor v, PotU, eupra; see Ocatla t. 
WiBcinaon, supra ; Rudd v. Laoo^Ua, eupra. 

(f) 8ce PKos V. Qfifitk, tupm, at p. 86; 

I Q. B. 683. G. A.: 2/« 


Isnnlsv V. Ravonomfl, fl806l 
'«rtsr v: Psoree; [1900] 1 Cb. 341, 845. 
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third parties (»); or where the purchaser was aware of the defeet or 
miarepreaentatioii when he entered into the contract (a), or did not 
relj on the vendor's representation {h\ 

SacT. 5.^SpfciJie Performance. 

700 Specific parformanco (c) of a contract is ordered at the 
discretion of the coiirt (4) in cases where damages do not afford a 
complete remedy (e); and although, since a vendor's claim is, 
strictly speaking, merely a 2 )ecaniary demand, and damages would 
suCficientty compensate hliu, yet the court acts on the principle 
that the remedy must be mutual, and, therefore, specifically 
enforces the contract at the suit of the vendor in every cjise where 
a similar remedy is open to tho purchaser (/). 

The conrt does not specifically enforce an agreomont to enter 
into a contract for the sale of land(^). 

701* The plaintiff is not entitled to the remedy of specific 
performance if there Im been conduct on his part—such as mis- 
representation—disentitling him to the relief in equity, and the 
remedy may be refused if it would impose great hardship on an 
innocent vendor^where, for instance, he has entered into the con* 
tract under mistake, although the other party has not contributed 
to it(A). More*)7er, the relief must be sought pn)mpbly(t). 

^4) Tkcmai T. Derina (1837), i Kcoa, 729, 747 ; Natjlor v. Ooodall 
(U77), 47 L. J. (CUO 63. 

(а) Hopcn/l V. (1897), 76 L. T. 341. Coruponsation U act 

payable la respect of pateot defects: see OobMt v. (1900), 

le T. L. K. 379: noicCn w. Sott$id (1800). 6 Vos. 508; p. 297. anU. Rnt 
tho fact that tho purchaser U anquointod with tho property doc4 not 
affect him with oebjoe of easemeatsof water v. (1847), 

1 De 0. 8^ Sm. 609. C. A.). 

(б) Rudd V. La*ce(U$, I See Tkomae t. Dering, 

luara. at p. 747: Bclieytrofce*# {Lord) Cm (undated). 1 Suh. & Lef. 19. n. 
(waorc the purchaser, who. it would seem, knew of the vendor’s limited 
Interest, but had, with the vendor’s consent, ezpeadod laouey on the 
property, was awarded oompeosetioa). 

(s) As to specific perform kQce goaorully, soo title SpROirio Psa- 
FOaiCAHoa. Aa to specific performanoc with compensation, sec pp. 405. 
407.an<e; and sse title UmtaiLS. Qu^aniss, Vol. XX.. p. 547. 

(d) Ooz V. MiddUion (1854). 2 Drew. 209 : liagwood t. 0<tpe (1857). 25 
Beav. 140, 151; Bs SeoU ani Atearu'e OentrncC 5co/t v. Aloaree, [189JJ 

2 Cb. 603, C. A., per Eioar, L.J., at p. 01S. For the form of oMer in a 
veado refaction forsp iciflo performaano, where the purohaier has accepted 
the title, eee Seton, Judgments and Orders, 7tb ed., p. 2170: Cooper v. 
Morgan. [1909] 1 Ob. 261. 

(s) AdderUp v. Dixon (1824), I Sim. 8t St 607, 610; Be Seoii nnd 
Alvaree^t Contract. SooU v. Aloarto, enpra; see titles RquiTT, Vol. Xffl., 
p. U: SFEGinc PsaroBM.vHCB. 

(/) Addcrloa v. Dixon, enpra; Be^ent'n Canal Co. r. Ware (1857), 23 
Bear. 675 , Cotfonl r. (1864), 83 Bear. 557. 

(e) Johntion v. Boyec (1898), 14 T. L. R. 475; see also Von Ut^zfeidt^ 
WUlenhurg v. AUzander. [1912] 1 Ch. 284. per Psbebu, J., ar p. 289. 

(h) See Bexter v. Bcaroc, [1900] 1 Ch. 841. per FsAwett, J.. at 
p. 346; and, for defences against specific perforraaiieo, see. further, titles 
^ftbsct, VoL VII., pp. 417 el $oq.: MrsaavnasaifTSTiOH and Fraod, 
Vol. XX. pp. 764 el ee^. ,* Mistaca, Vol. XX(., p. 14; 3 f£Cipio Pan* 
roawANCB. 

(() See title EquitT, Vo). Xlfl., p. 174: and, as to tho effect of posses- 
doD by the purchaser, see Sharp v. Jfilllpaa (1866), 22 Beav. 606. 
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702. Either the vender (j) or the paTcha8er(J() can maintain an 
action for diimages for breach o! the contract by the other party; 
but for this purpose there must be a contract enforceable at Uw ({). 
The claim may be in the alternative tor specific performance 
or damAg09(m). 


703. Damages for breach of contract aru in the nature of 
coiupeneation. not of punishment (a), ^ & rule, the meaeure 

of damage is the amouut of injury suetained by reason of the breach 
of contract (o). This principle is applicable in the ease of a sale of 
land where the contract is broken by the purchaser ( 

Hence the vendor cannot recover the purchase-money, notwith* 
standing that the purchaser has been tel into possession (q), uolees 
the conveyance has been executed (r ); but, on a resale at a lower 
price, ho can recover the differonco in price and the expenses of the 
resale (s). 


701. The damages which a purchaser of real estate (a) can 


(/) Laird t. Fim (1841), 7 M. Ac W. 474. 

(a) v. GUnlon (1800). I €b. App. 200, 200. The breach may 

aU^ give a right to roeeind. but the eseroise uf this right preoludee a claim 
for dainagca; see p. 401, anhi. 

(l) ICcch PortUind C^maal Co. v. IfUton (1882), 52 L. J. (cn.) 214; JTo 
iVori/lumborhtnd Avettu ffotelCo.»Ltd,,8*iUtf'$ V<us (1833), 64 L. T. 78; 
amnned (1886), 33 Ch. D. 16, C. A.; seo i/avory v. i^amU (1888), 39 
CU. J). 608. 610; note (v). p. 293, oate. Ante the diioharge of the right 
of uctiou (or broach of ooutract, see title OoHmaot, Vol. Vil., pp. 441 

(m) CornxffiUl v. ITeiuon, [1000] 2 Ch. 298. 0. A.: see UipgraM v. Cag9 

(1883). 28 Oh. D. 366. C. A.; Blli$ 7. (1885). 29 0h.D. 801.G6S.C A. ; 

KichoUon T. OrotfR. [1807] \V. N. 52. Fonoerly only one of th<*8e 
remedies could bo obtaiuod (Orme 7. Brou^khn (1834), 10 Blog. 533, 538 ; 
Sainicf ▼. Ftryngon (1S4'J). 1 Mac. As G. 286, 290); bat. on tUo claim for 
specific pcrforniauoe, the court can now give damages either in liea of, or in 
addition to. speciho porfoncanoo s see titles Eqititt. Vol. XIU., pp. 11, 
note (y), 51, note (m); TusAnigo, Vol. XXll.. pp. 444, 445; SrBCinc 
Pkrforkasck. a claim for the price of land sold can only bo specially 
indorsed whoa the land has octualj boon eonreyed; see p. 412. po$t, 

(H) Addis V. Qramophons Co., Ltd., [I9U9| A. 0. 489, 494. 495. 

(c) Sco titlo 1>AU4QK5. Vol. X., pp. 337, 338 ; Bo6iiwoR T. Ilarman 
(1848). 1 Exch. 850, per PAftiCB, B., at p. 8.55 (a party who has sustainod 
lore by roaaon of a breach of cootroot is. with respect to damages, to bo 

E taoM in the samo position os be would Uavo been if the contraot had 
eeu perfonncil); Wall t. Oily of London Properly Co, (1874), L. B. 
0 Q. B. 249, 253. 

(p) Laird v. Pin, enpra, 

(4) Ibid., at p. 478; Uoor t. Boberte (1858), 3 C. B. (N. s.) 830, 
844. As to the recovery of internet on the purchM-money, see pp. 333, 
374, ante. 

(r) Laird v. Pim, enpra; Bael LomLm Unum v. ilelropoUktn Bait. Oo. 
(1869), L. B. 4 Exoh. 309: Leader V. Tod neaUjf, {189IJ W. N. 38. 

(s) V. Edwardes, Sitsarderr.NoMe (1877), 5 Ch. D. 378, C. A.; see 
Borrow v. Arnaud (1846), 8 Q. B, 604, 609, 610, Er. Ch. The deposit, if 
any, must be taken into account (Octradea t. HeiUy (1858). E. B. As E. 
485); and see p. 341, ante. As to whether the vendor is entitled to resell 
except under a condition giving him such power, seo note (^), p. 341, ohU, 
If bo reeofads he can soil as abMlute owner, bat then he oannot recover 
damages: see p. 398, ante. 

(a) Inolnding incorporeal hereditameola (rsaaMtt v. FnUer (1856), 17 
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recover for a breach of contract (2)) by the vendor are, in general, 
limited to the expenses which he lias incurred. This rule forms an 
exception to the ordinarv law of contract (c). Thus, if a vendor 
who nas not expressly onJertaken to deduce a good title (d) is unable, 
acting in good faith (r), and without committing a breach of tru6t(/), 
to make a title, the purchaser, in an action for broach of contract, 
can only recover the expenses he has incurred (g), but not damages 
for the loss of his bargain (kX This rule applies where the vendor 
has maile reasonable efforts to perfect his title, but not where 
hie inability to do so is occasioned by his own default (0* The pur* 
chaser has no lien on the land for damages (k), 

70fi. Where the vendor, at the lime of entering into the 
contract, knows that he has no title and no means of acquiring one, 

C. B. 660), aod eontrscts to grant leases of lead (Peass v. Courtney, 
fl9041 8 Ch. 608. 611, 612; BoMnsoa v. Harman (1846), 1 Each. S60j 
Eanelip ▼. Padwiek (I860}, 6 Esch. 616; Gae Ijigkt afij Cau Co, v. Towee 
(1867), 36 Cb. D. 610, 648; Rowe V. London School Poerd (1887), 36 Cb. 1>. 
610); ace title IaANDLORD ann 1 'bkant, Vel. XVlll., p. 380. Upon the 
death <>f ihe purchaser, the right to sue for daxnegea goes to bis ])erM>iial 
rsprtscntatiTos {Orms t. Brougkion (1884), 10 Bing. 633 ; Sugdcii, 
Vendors and PBrcljasorA, 14th ed.. p. 238); and see title Exxcutoab and 
Aduikistkatobs, VoI. XIV., pp. 224 oi ss^. 

(6) The rule applies only to a broken oontrant, not to a breach of 
covenant in a conveyance (^oek v. Purrs (1800), L. R 1 0. P. 441). 

(s) See title Damaoxs, VoI. X., pp. 302. 303. This exceptional rule is 
bs4<^ upon the DDcertaintj of making out a good title owiTie to the com* 

K xity of the EngUab law of real proporiv; see Day r. Singleton, [1600] 2 
. 320. 329, 0. A. 

(d) Sm p. 841. anU ; Fairer, Cooditions of Sale. 2nd od., p. 10. 

(s) Jonee ▼. Qordinor, [1002j 1 Cb. 191, per Bybnx, .1., at p. 106; Walker 
V. Moore (1620), 10 B. & C. 416. 421. 

(/) Wan V. City of T/mdon Real Property Co. (2874). L. R. 0 Q. B. 240. 

ffl Fit^rcau r. Tnomhll (1776), 2 vVm, 111. 1078 ; JUtin v. Fothnntll 
k). L. R. 7 K. L. 168. 207. 210: seo SUree v. IftM (1861), ] B. St 8. 
687 ; (1868). 4 B. A S. 421. Ex. Cb.: Beam v. Terry (1681), 25 Sol. Jo. 
371. C. A.; Rows v. London School Board (1887), 36 Cb. I). 610. As to 
wbai expenses come witbin this deac^iptioo, see p. 411, port. 

(k) Batn V. FoikergiU, evpra: WiUiamA v. Glenfon (1866), 1 Ch. Aim. 
200, 209; but if toe coni race is iwindod, fbo amount recoveraole, 
though sometimes emscotvly caUed damages {Compton v. Baghy, [1802] 
1 Ch. 813), is limited to the ictum of tbe deposit willi iDterest and con* 
veysAdog costs ; see p. 401. ante. 

(0 EngeU v. Pifek (1869), L. R. 4 Q. B. 660, F.x. Ch. (sale by mortgagees 
with vacant poaseesion who deliberately ontiited to eject mortgagor); 
Godioin v. Fmm (1870), L. R. 6 C. P. 295. 306, 308; Jagvet v. Hillaf 
(1877), 6 Cb. B. 168 (overmled on another point by ManhoRy. Betridge 
(1881), 10 Cb. D. 233, C. A.); Royoi Brirtot Pamonent Building Society v. 
Bomceh (1887), 86 Ch. D. 390; Bay v. Singleton, 2 Ch. 320, C. A. 
(where a vendor of leaseholds assignable with tlie couscot of the lomr did 
not endeavour to obtain that eonsest); Jones T.<?ordfner,| 19021 1 Cb. 191. 
See also Gedye v. Montroee (2>«lv} (1868), 26 Bcav. 45; Lchmemn v. 
McArthur (1SG8), 8 Cb. App. 406, 600; Weeley v. WaVeer (1878), 26 W. R. 
368. As to the vpodor'a duty to do all be reasonably can to perfect bis 
tille, see Clcst^cn v. Bartier (1804), 2 8ch. A Lcf. 160, 166; Day v. 
Singleton, fl 800 ] 2 Cb. 320, per Jbunb.P., at p. 332; and compare pp. 841 
et isy., anU. Bui where the vendor's ebstraet, which wu negngently 
but not fraudulently prepared, ahowed a good title, and tbc purchaser 
rieold Without cooipariDg it with tbe deeds, be did not obtain dsmoges 
{Walker r. Moore (1820},10 R. A C. 4Y6, 428). 

(klOofwvaflT./Zstison, |l000j 2 Cb. 208, 806, C. A.; sec title Lzbn. 
VoI. TiX., p. I7i 
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Aud the circumsbaDcefl are such aa (o make his conduct fraudulent, b«ot. e. 
the purcliaser can recover damages in an action of dec^t (/). DuftifH. 

706. The ei|>eo 868 vhiefa a purchaser, affirming a cootraot, can rurchZo'a 
recover as damages, include the cost of preparing, stamping, and expend 
executing the contract (m), investigating the title (n), searching for 
incumhrances(o), examiniug deeds (p), and, if the vendor's breach 

took place after the title has been accepted, of preparing the con* 
vejauce ( 9 ). These convejancing coats are recoverable whether 
thej have actually been paid (o the purchaser's solicitor or not(r). 

The purchaser cannot recover expenses incurred prior to the 
contract of sale, such as tho costa of negotiations, surveys or 
valuations <s), or of preparing the conveyance prior to his accept* 
ance of tho title ( 0 > or any ]<^ incurred in raising the porohase- 
money by a sale of stock (u), or the expeneos of raising the pur* 
chade*mouey hy borrowing ( 6 ), or moneys expended in repairs (c), * 
or improvemonts (d), or the dilTerence between party and party and 
solicitor and client costs of an action for specific performance (r), or 
any ex]>eDBCS inciUTCtl after ho is aware of a dohnito breach of the 
contract on the part of tho vendor (/}; bat, on a sale under tbo 
court, Iho purchaser can recover, in addition to his other exponsoa, 
all costs incurred by his Lavitig bid for aud become the purchaser 
of the property (</). 

707. IVliere a purchaser recovers sultstential damages for the Becovsrjof 
loss of liiH bargain on account of a breach of the contract by the 

"TJT/rrtM tls?4).irB7 7 H. tT.Tm 7207; see Dcy v. kin^- rrecluU^ 

ion, [ISOSJ 2 Ch. 220, 329. C. A.; cojnpire Derry t. (1SS9). U App. 

Cm. 337 ; title MiSKBFRKseNT avion and Fsadd, VdI. XX., pp. 097 ug. 

It seems tliat, bsving regard to the regairemeot of aotu^ fraud ia aa 
scHon of deedtr eume other gmuod would oow have to be foood for 
giving the purohoror damages for loss of Uis bargain in this case. 

(m) ihnelip v. 2 *< 7 dvtrA (1890), 6 Rxoh. SIS. 

(n) aioharHe v. narton (1795). 1 Esp. 268; Compfon v. BagUy, 

(1902) 1 Cb. 313; and ace Uall v. Betty (1942), 5 Scott (n, E,), COS, 

513. 

( 0 ) //rttMlip T. Pa<FtfiVX, sirpra. 

(p) UofiM V. LiUhjietd (Burl) (1835), 1 Bing. (N. c.) 40S. 

(o) Sugifen, Vendors and Purcfaaaera. 14tb cd.. p. 362; Dart, Vendors 
and PurcbaAcrs, 7th ed., p. 090; ^Viiliama, Vendor and Fnrehaser, 

2 nd ed., p. IdCO. 

(r) i/odger V. (Borf), eapnn, at p. 498; PiVArtrrfaon v. 

(]947), 10 Q. B. 756; and see title Lanuu^ed and Tenant, ToI. XVJII., 
p. 390. 

(a) Dodgte v. TMehfield {Earl), enpra. The expeusos of a survey made 
aFior a good title was shown might be re(*overable (Williams, Vendor and 
Purebnsor. 2nd ed., p. 1070). 

it) Eodgte t. f.iVA/frid (£oH), <vpr/t; Jumom t. Bgelftone (1631), 

6 C. & P. 172; Sngden, Vendors and Furebaserp, 14th ed., p. 362. 

( 0 ) Flureaa v. rAonUin (1776), 2 Wm. B1. 1079. 

(t) Hntwhp V. Podioicl;, s«pro; see Sherry t. Oho (1936), 9 Dowl. 349, 

301. 

( 0 ) Brott Y. FnU(] 905). Sngdw, Vendors and Pnrohaaert, 14th ed.,p. 918. 

id) W<^rthinqU>n v. WarringUm (1849). 9 C. B. 134. 

(e) Eodgee v. Liichfeld {noW), owpra; Codlbvrw v. Xdirnnlt (1961), 

18 Ch. D. 449, C. A.: see Holden v. Fyeon (1847), 11 Q. B. 202; Tfood v. 

Brnrik (1805), S K. & J. 33, 44. 

if) Poun$$U T. Fuller (1956), 17 C. B. 660; 8iJrM v. Wild (1961), I 
B. it, S.587, 590! (1963) 4 B. 9» 8. 421. 424. Ex. Ch. 

(g) HoQticea Y. StaeemU, [1006] 1 Cb. 426. 
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vendor, he is not, it seems, entitled to his ozpansea as well ; 
otherwise he woold act nail j Imelit by the breach (h). 

703. Where there has beoa no conveyaiice, the pnrchase-money 
cannot be recovered on a writ specially indoraod, aa the claim ie 
only for damages (i), nor can damagoa for broach of the contract be 
recovered on a vendor and purchaser summons {k). 

The pleadings in a veudor's action should aver that he is ready 
and willing to convey or assign the snbject'inatter of the sale (f), 
unless the purchaser repudiates prior to the date Axed for 
completion (m). 

Save whore time is of the esesnoe of the contract, a pui'chaser 
aaeking damages is not obliged to prove hie reiidiooss to ooiuplete 
on the stipulated day. Hh may still recover if ho can prove such 
readiness within a reasonable time after that date (n); but, unless 
the vendor has failed to make a title, or has incapacitated himself 
from conveying, or has declined to convey, the purchiuer ehould 
tender the conveyance and the purchase-money with interest if 
any (o). 


Part VIII.—The Assurance. 

SacT. 1.— Preparation. 

709. The contract is completed hy payment of the purcliase* 
money hy the purchaser and elocution at the mnuo tinio of a 
conveyance by the vendor (p). In the absence of agroemout to the 
contrary, the purchaser prepares the draft conveyance and submits 
it to the vendor for approval ( 7 ). The purchaser should not 
prepare the draft conveyance before production of tlie deeds (r). 

(M ^iace.tf the purchase had been oomnletoJ,lie would havohad to pay 
those himself; see Williams* Vendor and PuroUuac^r. 2nd ed.,pp. 1071« 1072 ; 
see f/opfciiu v.Qrauhnxfk {tS26). S 1) Sc C. 31; ICobiiiJfon y. Ilftrmon (1848), 
1 Ezob. SCO : Day v. (ISDS) 2 Cb. 320; compare Huael v. FUck 

(IBdS), L. B. 3 Q. D. 314 ; (18S9) L. B. 4 Q. B. 053, and Godioin v. IfmncU 



W. N. 38; Laird r. rim (1341), 7 M. & \V. 474; Eati London Union y. 
Metropoliltm Bail. Oo. (1860), li. B. 4 Bxcli. 309. 

<!;) Bee p. 390, oyilc. 

it) Sni$ V. Bog 0 r$ (1883), 29 Ch. D. SOI. 667, C. A.; eompare It. S. C., 
Ord. 19, r. 14; and see P^ry ▼. (1812), C^ar. ds M. dfii. 

(m) See Johiutone y. Milling (1SS6), 10 Q. B. D. 460. 

(a) FlowOT. Sinith (1884), 27 Oh. D, 89,0. A., p«r Fur, L.J., at p. lOS. 
(e) Soe PooU v. HiU (1340), 6 M. & W. 835, 841; Lowloch v. Franklyn 
(1840). 8 Q. B. 371. 

(p| Id Btriotoma a oonvejaaoe may not bo ueccasarj in the case of the 
pnrcaase o( an equitable inUreet (see noto (a), p. 360, arUe), but it is usual 
to have a formal oonvoyonoe; compare Ponnor y. Dspbum (1343), 
2 Y. 3e C. Ch. Can. 159 : see Dart, Vendors and Purchasers. 7th od., p. 629. 

(S) Sugdeo, Vendors and Purobasers, Uth ed., pp. 240, 241. A 
poasihie etoopUon ocours where the oonsideratloo (or the purchase la a 
reatcharso, in which case tbo assuronoo is snmotimrs preparod by the 
vendor, oat the praedoe snems to be nosettled; loe Dart, Vendors and 


(r) For note (r), tee p. 413, psH, 



Paet VUI.—Tex AsdtTBAKCZ. 


41d 


BsOt, 1. 

Pr«Pin« 

tlon. 

Effect of 
Mbffluiion 
of dimftof 
uaumiioo. 

Eortt of 

coaveTO&ce at 
option of 
purcbM^. 

Sepunta 

dtidx 


710. The subrnkeion hy \he pQrchaeer of tbo draft conTe^&nco 
to the Tendor for hit} approTal does oot Deceesari); operate as an 
acceptance of the title (i), hot it is a cireuiDRtaDCC frem wbicb the 
inference may be drawn that outetanding objoetions or reqaiaitions 
have been waived and the title accepted (fX 

711. The form of the conveyance is primarily for the pnrebaser to 
deiermino, and the vendor ia not entitled to rai^ objections to the 
draft save as regards matters of sabstance affecting himself (o). 

712. The purchaser of properly included in a single contract 
may divide it into parts, apportioning the purchase.money among 
the partH»and may require the vendor to convey the several parte by 
separate deeds (h), provided that undue trouble JS not thereby imposed 
on the vendor, and that the purchaser pays the additional costa thereby 
occasioned to the vendor (cX The property is frequently conveyed 
by usparaie deeds where it comprisea distinct estsu s or lands held 
under different titles, as the inclusion io one deed would render 
future dealing with the several parts difiTicult or 6ipenBive(dX 

713. ^'bero a vendor contracts to selV land which is in fact skIoo! 
incumlcrcd, though thie is not shown by tbo contract, the purchaser, incqmbtnd 
in the absence of b]>ecial sUpulation, can compel the vendor at 

his own expense to get in the outstanding interest or incum* 
hrance by aopavats dcetl (cX l^ut tliia right is not usually insistud 
upon (/), and gmerally the property is conveyed by one deed, in 

PurcliOMTS, 7th cd., p. 528; CopiDger on KenU, p. 73. A detO erfating 
a mitebargo should he execnied in duplicate; rceXacycltpa dis ot Forma 
and Pjcccucnte. Vol. >^11., p. S04, Dote ts). Sometimea, when a building 
eMato ia being sold in lots, the eonditiooa piovidc that each piurbaser 
shall be entitled to a cou veyauce free of all eot^t to him. except stamp duty; 
see Lucyciopwdia of Foims and Piecedcnfs, Yol. ^11., p. 304. As to 
settling the ranvcjance on a sale by the court, s<e Dait, Vendors and 
Purclissrrs, 7th cd., p. 1)81. 

(r) t/omoifi V. 2.pe/«fofje (1831), C C. 6t P. 173. 

(a) 8ucden, Venaora and Purchasm, 14th ed., p. 345 s v. 

Oakley (ISIU), 3 Swan. 169, 171 j i/oiwood v. Blafid (1842), FI. 8: K. 
HOiMkoj V. i/Vgga (1855), 1 Jur. (K. a.) 200; seep. Su3,fi«ffc, see alao Be 
Fentom v. Pem’am (1883), 32 Vk. R. 860 twhere the taking of a 
conveyance of property by the correct description, and paymenl ot tho 
pnrehosi-moiiey into court, was held not to be a waiver of a claim to 
compenrstion for misdescription in the partieulara). 

<0 8«e citre ▼. beemmonX (1848), 1 Pe C. dt Pm. 397 ; v. Cnpron 

(1849), 7 Hate, 186, 191; SkuX r. UcredUk (1862), 8 Jut. (u. a.) 837; 

(1863) 9 Jur. (N. a.) 669. 

(a) riurh V. Jfey (1852), 16 Bcav. 273; Coeptr v. (1860), 

John. 679, 685. 

(b) C'loffc V. 2Jfty, mpra. ^ ^ 

(<) Eemoni (Earl) v. fimtih v. A’gwtowl (FdW) (1S77), 6Ch. D. 469. 

It U doubtful whether a vendor, in the absence of express stipulation, 
could be requbed by the purchaser to coutcj the land in paresis by 
separato conveyances at intervals of tims. ^ ^ ^ 

(d) Seo Dart, Vendora and Purebtaers,'7th ed., p. 684; wluiams, 

Vsnoor and Purchaser, 2nd ed., p. 618. , , 

(s) Sugden, Vendors and Purebasers, 14fh cd., pp. 566, 

V. Ie«fi (1847), I De G. 4f 8in 246 : and compare JCttree v. OiU (1838), 

1 Beav. 876 : and see pp. 336, opU, 434. poat. . 

(f) Sugdf n Vendors and Purchasers, I4ih ed., p. 667 1 ^ jUiatns, Vendw 
and Purchaser, lod ed., p. 620. It it not, at a nite. to the purebaaera 
advantage to allow the legal estate ol incumbered land to become Tested 
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which the vendor and the inoumbrancers join ae parbieeQ). 
Satiftfiod terns becoming attendant on tlie inheritance cease bj 
statute (/(), but when, although provision has been made for pa;* 
ment of the toone; seeurefl by the term, the term is not satisfi^, 
but is still outstauding, tbo purchaser can require it to be got in and 
eitinguished(i). 

^Yllen an existing incumbrance is paid oS out of the purchase* 
money, the purchaser lb entitled to have it kept ou foot for his 
own protection against subsefiuent inciimbrancos (K;); hot if the 
vendor is under any pereoual liability he can insist on tliia being 
discharged (0* 

714. IVbere it is deeiro^l to soil incumberod land freed from 
incumbrances, but without joining the incumbrancers as parties, 
either vendor or purchaser can apply to the court to allow payment 
into court of a eum of mono; eiimciont, when invested in Govern¬ 
ment socurities, to satisfy the amount charged on the land, and 
also an additional amount to meet the oontingoncy of further costs, 
expenses, and interest, and any other contingency, except doprecia* 
lion of invostments, not exceeding one-tenth of the original amount 
to be paid io, unless for speebil rt*ason the court re^juirea a larger 
additional amount. Thereupon the court can, either after or without 
notice to tlie incumbrancer, declare the land to bo freed from tbe 
incumbrance, and make any order lor conveyance, or vesting order, 
pro^^er for giving olTcct to tbe 8ale(m). 

715* A steward of a manor may by custom be entitled to prepare 
all ear renders of copy holds of tlio manor for a Axed or reasonable 
fee (n). 

716. In certain cases 6{)e<n*ul forms of conveyance aro aiitho* 
rised by statute (o). Wiioro tho statute, in addition to authorising 

ic tits vendor ; sod sse Otnernl Fisano# and Mort^/ut Os. 

V. Lihtraior Ptrmaiuni Dtiufii BuUdiitff SocUitf (I87S), 10 dh. D. IS, 80). 

{g) For forms of Kuch coavoysnees, toe KocyclopieJis of Forms sed 
Precedents, Vol. XIl., pp. 660, 60^ et tso. 

(A) Sstisfied Terms Act, lS4o (S u Vict. o. 118); sec title 
PitoPi^BTT AKO Chattels Ukal, vol. XXIV., p. 271. 

(s) Strongs v. Uawlie$ (1856). 8 JtiT. (V. S.) 988. 

(i) Coop^y. CordmoAl (1660), John. 67^ : soo Barry r. nneding (1844), 
1 Jo. Lflt. 475. As to the met hod of eping inounibrsnccs OQ foot for, 
the benefit of s purchaser, see tUlo Mobtoaor, Vol. XXf., pp 821 
For form of conveysaoebj mortgagee of freeholds, the mortgage being kept 
on loot, see Eucyciopawa of rorins and rrcccduuU, Vol All., p. ; 
and of leaseholds, seo t'nd., p. 867. 

(I) Cbopsr ▼. Cartwrigkl, supra. 

(«») CoDveytnoing and Lav of Property Act. 1881 (44 Sl 45 Vfot o. 41), 
s. 6 ; see Converancing Act, 1011 (1 5c 2 Geo. 5. o. 87). s. 1: title Mort- 
asas, ToL XXi., p. 256. The court Coos not compel the vendor to 
submit to payment into court where tliis wonld be a hardship to him, but 
allows him to rescind the contract under a condition for rescission fBs 
Or^ FoHAsrw Bati Co. and Sanderton (1894). 26 Ch. D. 788). On an 
application nrider the statute tbe court decides a question or the con* 
•truction of a will afTcotiug the existence or amount of inoumbraooes (Fs 
FVsias # OoniroH, ri895] 8 Cb. 778, 780, C. A ). 

(a) 8eo title Coptholhs. Vol. VIII.. pp. 68, 61. As to tbe rule that 
•eparatc admittanoos aro required where separate tonements are sold 
to one purcbeser. see ibid., p. 100; and, as to surrender and admittance 
teoerallj. soo itia., pp. SO rl isc. 

(e) See Lands Clauses Consolidaiioo Act, 1846 (8 5e 0 Vict. o. 18), A 61, 
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the form, nveg it gpeoial atatiitory effect, it hag been said that the 
form flhonfd aa a rale be Qsod, even though not ohlrgatoty (p); 
othei'^Be the form is merely a precedent, to be or not as 
the draftsman thinks proper (y). 

Sect. 2.—^Paflies to Mdko tlu Aittiranc^. 

717. On a sale of land for an estate in fee simple all persons 
in whom is vested any legal or equitable estate or interest in the 
land must be parties to the conveyance (r), unless such estate or 
interest can be vested in the purcJiaser by the exorcise of some 
overlying statutory (#) or other i)ower(0. Similarly, where the 
sale is for an estate less thuo the fee simple, all persons having 
legal or equiUible estates or intorests in the land, co-extensive with 
or comprised iu the estate sold, must be parties. 

A direction hy ILo court in an action for 8|H^ci6c performance 
that the veiidor shall convey means the vendor and all otlier 
necessary parties (u). 

718. A vendor absoluUdy entitled to land, both at law and in 
equity, can, it he is of full capacity, transfer it by virtue of his 
absolute ownership, and he alone is the couveying party (a). 

Sohed. A; Sobcoli Sites Act. 1841 (4 Ac 5 e. 36), s. iO. For forms 
following the itstutory fornw, eoe RoeyclopiodU of Forms and Freoedcuu, 
Vok. Ylih. p. 106; Vol. XU., p. 8J6; Vul. XVI.. pp. 581, 583, 595. 

(p) Special statutory olTcct U givoa to the form scliedolod to the Loads 
Clauses OonBoUdsUon Act, 1845 (8 A 8 Viot. o. 16); avo titlo Compul- 

Purchaab up Lano anu COMPBNSAmN. Vol. VI.. p. IU. note (9); 
as to tlie oSeot of ** graot " io s coavoyacoe by the promoters, see Lands 
Clauses ronsolidation Act. 1845 (8 A 9 V'ct. e. 18). s. 1S3; p. post A 
form of conrcyaiioe in whioli short forms of oovenauts for titlo ood pro- 
ductiou of title deeds bad the effect of the common forms was authoj jscd 
by the Real Property Coaveyancing Aot, 1845 <8 A 3 Viet. 0. Ii6). now 
repealed, but, like the form in the Loasrs Act, 1645 (SAP Viet. c. 134), it 
did not get into general aso; see Encyclopaedia of Forms und Precedents, 
Vol. Vll., p. 203. The Conner statute is repealed andrcylaccdby tUo pro¬ 
visions for juipUod oovenoitU for title and lor ocknowledcmcDt of right to 
production oC deeds contained in the Conveyancing and Law of Property 
Act, 1881 (44 A 45 Viet 0. 41); see pp. 425 af $€q., 429. 461 el $oq., poW. 

(q) Sco CoQvoyancing and X^w of Property Aot, 1881 (44 A 45 Viet. 
0. 41), s. 57, Schod. IV., Form lU. In practici; statatory forms ore 
now rarely used. 

(r) Sec, for instanco, convoyancos by a mortgagor and mortgagee 
(Enoyolopcedia of Forms and Precedeuts. Vol. XII., p. 568), by a second 
mortgagee with coucurrencc of t)ie dretfitid.. p. 588), by trusteee e.'cercising 
a power of sale, a mortgagoo ooncurring (tMd., p. 606), by a tenant for 
life and roinaiodcrman u5m., p. 959), and by aa owoor in foe, a leesee 
joining to merge bis term (ilw., p. 479). Aa to the "order in which the 
partice sho^dboeuumeratod, sec EnoyclopmdU of Forms and Precedents, 
Vol IX., p. 402, 

(f) B g., where tiie oonveyanoe is made by a tenant for life under the 
proraiona of tlie Settled Land Act, 1882 (45 A 46 Viot. o. 88). As to cou* 
veyanoe by a tenant for life mid the various estates and interesta which 
wiU not be defeated by such m assnrance. see title SBTTLB)fswT9, pp. 665 

109.. post 

(f) where the conveyance is made under a power or trust for sale 
eoQtaiived in a will or settlement; see HtJos SlTTORUBtits, pp. 620 etsa?., 
peri; Thusts and Tbustbos. 

(h) if infos T. ZXrw^ (lOM), 3 Ch. App. 61A 

(oi For preoedeoti of a oonveyanoe by and to persons of full oapaoity. 
see Bnoyolopmdia ol Forms aod Pceosdcnts, Tol. XU., pp. 481 ri seg. As 
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If be IB under a disabUity, or lias a limited or special capacity, 
be, or 6ome person on bis behalf, may be able to convey under 
special statutory or other powers (1/). ^ 

719. Trustees in whom the legal estate is vested, and also 
tvuBteOB with an equilable estate only, who are disposing of the 
land under their powers as trustees without the concurrence of 
tboir beneficiaries, are neersHnry parties <c); but intermediate truS' 
tees are not necesKury parties to a convoyance by tbe bead trustees 
and the beneficiaries (W), unless tliey have acquired a lien on the 
land for costs or expeosos. when, it seems, a purchaser may require 
their concurrence to discharge the Ijen(c). 

720. ^Yhere a sale taheR place by order of tbe court the persons 
to convey are, as a rule, ll:o |>erBona having the legal estate, The 
concurreoee of i^rsone liaviiig equitable interests only, who are 
parties to tbo action or have been served with notice of the judgment 
or order, is uun6e€ssary{/). 

721. Persons who have no estate or interest to convoy are 
sometimes joined in the assurance for a collateral purpose ; thus, 
in a conveyance by trustees, sclting under a statutory or other 
power, beneficiiirics may }>o joined to give covenants for title (p); 
where the power of the trustees to sell depi^nds on the beneficiaries 
not having all elected to taka land, which is iiotionally porsonalty, 
as really, one may be joined to show that there has ^cn no huch 
unanimous election (/«); m^d, on a sale by a ieriant for life under 
the Settled Laud AcU (i), the tru&toos for Uio purposos of the Acts 
are usually joined in order to givo a receipt for the purchase* 
money. 

to the parties to convey on completion of the contract after tbe death of 
the vendor, see pp. 378 H antt. 

< 6 ) See pp. 308 d ante ; Encyclopxdia of Forma oud Pjcccdcnte, 
Vol. XI 1 ., pp. ei$«^ 546 . Ai to cont^cyanco of property of a bankrupt, 
ace pp. 38 i H nnte. 

(c) A condUioD rcquin&ff tbo purebaser to take a conveyance from a 
trustee implies power io tbe tmsteo fo convoy iMotiev v. Jlide USM^ 
J 7 Q. B. 91 , 101 ). 

{d) Oraingt v. Wiibtrfore^ ( 1889 ), 6 T. L. B. 436 ; see Head v. TtynXam 
(Lord) ( 1783 ), 1 Cox, £q. Cos. 67 , where it was held that the truateea of a 
term, wbo Lad tbe legal estate, and the perRona baring tbe entire 
beneficial interest, could sell Iho term without making an intermediate 
trustee of tbe equitable interest a party. Stedev. fFnUer (ISOO), 2 SBeav. 
466 , where a purchaser of copyholds, who got tbe whole legal and beneficial 
estate, was bold to be ontiUed to require the concurrence of truateea under 
a covenant to aurrender ie, perh^ie, not reconcilable with this principle. 

(e) See Williams, Vendor and Purchaser, 2 nd ed., p. 614 . 

if) CoU T. ^neeQ ( 184 U). 17 Sim. 40 ; Be \¥iUum4' E9Me { 1852 ), 6 Ife G. 
6 s Sm. 616 ; Basnett v. Moxon ( 1876 ), L. R. 20 £q. 182 , 184 ; end see 
p. 314 , and Eneyclopccdia of Forma and Precedenta, VoL Xfl., p. 664 . 

( 9 ) Sec EneyclopaDoia of Forma and Precedents, Yol. XII., pp. 671 . 827 . 
019 . 

( 4 ) This may be necessary in a oaac where trustees wbo have pnrebaaed 
land without power to invent the trust funds in that manner are roaellJng; 
see Rt Jtnkinf and Jtwdntl (B. S,\ d Ce.'a CtminuU [ 1003 ] 2 Cb. 862 : 
title Equevr, VoL XIII.. p. 11 $, note (c). 

(0 Sco title SsrnmsxTs, p. 640 , po$t; EncyoloMsdia of Forms and 
Precedents. VoL XU., p, 687 . As to the Settled Land Acts, see title 
Ssmumrs, note (a), p. 624 , poit. 
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7^. The veuilor inut»t obtain the coocanence of aocessary 
partiea (j), for example, truBteee of the legal eatate (k), but be need oot 
•Obtaiii^e concurrence of unneceesar^ parties uatees he baa exp resell 
controetod to do so (0> Thua, on a sale by a mortg^ee uoder a 
power of sale, the purchaser cannot require the vendor to obtain the 
concurrence of the mortgo^r (w), even though the latter hae in the 
mortgage deed agreed to join in any eale if required (a). But a 
mortgagor vendor, who hae contracted to sell free from incumbrancee, 
muet, unless the contract otherwise provides, procure at bis own 
expense the concurrence of the mortgagee (o), 

723. Where a married woman ia Belling property which is her 
separate estate either in equity or by statute (w), the concurrence of 
her husband is utineceseary; and the husband is not(q) a uecessary 
party to a conveyance by a married woman under the provisions 
of the battled Land Acts (r)» nor to a disposition of real or personal 
pro[>erty held by a marrie<i woman solely or jointly with any other 
Df^rHon as trustee or personal representative (s), nor to a conveyance 
by her as mortgageo, the mortgage money being her separate 

OKtate (t). * . 

724. A married woman need uot join in a conveyance by her 
husband for the piupose of releasing her right to dower, the con* 
veyancQ of the husband lieing of itself suflicient to bar dowor (a). 

(f) It U the duty of the vendor to effoet the cooveyanee either by force 
of Ills own luteruta. or of the inUrvsis of others nhioh he esn control 
{Vftin V. (IS74). L. B. 7 U. L. ir»8, 200). 

(*;) Co4ti<j4tn v. UnutUr (1804), 2 Seh. Sc Let >60, 166 ; IIomU ▼. 

(ISIS). 1 Madd. 1. 1). if they arc not boond to convey at his direolion, 
this, of course, is an objection to the Utle: see pp 341, 342, ant<. 

(I) ▼. Morgan (1811), 18 Ves. 344; ▼. Lamb (1646), 

e ilcav. G02. 

(ja) AUtn V. ^/artm (1841), 6 Jur. 230; Clngv. SMarpo (1802), 18 Ves. 
346, n; and Oonveyanciog and Law of Property Act, 1881 (44 & 43 
Vice. 0 . 41), as. lU. 20. 

(n) Conier v. Morgan, iupra. 

(o) See Bt ITtUsfl otwl Afpenft (1889), 60 L. T. 735. PrimA facie a sale 
is free from mcurnbraucee {DulkeUg v. Uope (1855), 1 K. A J. 482, 480}; 
and SCO Kr i/ar(m, Ax pa/la Dixan r. Tarkcr (1912), 106 L. T. 381. As 
to objections in reapeut of conveyance, see Totenoend v. CAamperuotsa 
(1827), 1 Y. A J. 338: p. 323, unic. 

(p) See pp. 312, 313, anU: title Hosbavo akd Wxfb, VoL XVL, 
pp. 348 St itq. For a form of convcyoiioe. by hueband aod wife mArried 
before tho Ut JanuaiTi 1883, of freoUolds of which the wife was then 
soised in fee simple, see bneyolopcedia ol Fomie and Precedents, VoL Xli., 

р. 518. 

( 9 ) Settled Land Act, 1882 (45 it 46 Viet. c. 38), s. 62. 

(r) As to the Settled Land Acts, sec title SsTTLEVSifTS. p. 624. note(s], 
posL 

(s) Manied Woineo*s Property Act, 1007 (7 Edw. 7, o. 18), s. 1; aeo 
title Husbasd ahd Wifs. VoI. XVL, p. 380.uote(/). The Married Wome^'a 
Property Aot, 1882 (45 6; 46 Viet o. 75). did not enable a married woman 

who wna trui^foe to convey aa a feme eole (B« Uarkneee and AVe^p'e 

ConlToct, [1896] 21 fa. 858). bat under the Trustee Act, 1893 (56 & 57 viot. 

с. 53), t. 16, a married womaik who waa a bare trustee could ao convey; 
see Be PoewrOf Doevra v. Faith (1885). 29 Ch. D. 693; and, as to tho 
meauitig of bare tniatee," see tiUe Trusts amd Trustees. 

(0 8 m titles Husband amp Wife, Voi. XVL, p. 380; Mobxqaoe, Yol. 
X.Xl..> 178. 

( 1 *) Downr Aot. 1833 (Me 4 Will 4. e. 106), is. 4,5; see title Beal Peo* 
F8RTT AND CtiATTBLS RiAi., Vol. XXiV., pp. 192 st Mg.; SM, fvther, tltlcs 
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Where a haebaod dies inteetate, without having barred his widow's 
ri^ht to dowetp the administrator can sell hie freeholds without the 
widow's concurrence (a); but, after the administrator has conveyed 
the land to the heir-aUlaw, the widow is a necessary party to a 
conveyance by tbe heir •at 4a w to a purchaaer, for the purpose of 
releasing her right to dower (i). Tma neceseity ceases, however, 
upon the dower being assigned by metes and bounds, as to any 
land not so assigned (c). 

725. Where land belonging to a company in liquidation is being 
convoyed, the company, iii whom the Ingal estate remains not- 
with standing the liquidation (d), is a necessary party, and the seal 
is affixed on its behalf by tlio liquidator (r). The liquidator has no 
eetate, legal or equitable, and is not a necessary party to the 
conveyance (/), but he invariably joins to show his concurrence in 
the sale, and to covenant against incumbrances (p). 

A liquidator, whether the winding-up is compubory or under 
supervision, may, subject to any restrictions im^xised by (ha 
court, sell the property of the company and exercise bis powers 
without the sanction ol tho court or of the committee of inspection, 
just as if tliO liquidation was voluntary (^). 

Sect. ^.-^P<tr(u» to IVitom the Aitnrance ii Mtidc» 

726. As a rule the conveyance is made to (he purchaser, bat, 
provided the vendor is not prejudiced, tho purciioaer can direct if 

HrSBANU AKU WiKK, Vol. XYI., p. 44S; RXAL PltOPERTV AKU OlfATTKLS 
Rkax., Vol XXIV , pp. iso, QOtotO. 189 ti rr?. For tho law provioua t4) 
tho Dower Act. 18*13 (3 St 4 Will. 4. e. JOS), »eo Sngden, Vendors and 
Farclia'«erji, 14tli ed., p. 023; Dart, Vendors and FurebuMem, 7th od., 
pp. 538 el $e>i. As to ooncorronco of a Inutco under to bar dowor 
Doder the ola proclieo, see CeUord v. Uoe (1859), 4 Do. Cl & J 525, C. A. 

(<i) title bxeccTORS ANt> ADMiNi8Tft\roiui, Vol. XIV..pp. 206 eltetj. 

(6) For forma of conveyance, ace Ki)cyci'>P<^e of Forma and Prcccdriita, 
Vol V., p. 637 j Vol. Xll., n. 677. 

(e) Art to aasignmcDt of dower, sec tilW Real PkOPERTY and uiaiteli 

RaAt, Vol XXTV., pp. >90 H 9ett. 

(d) Sen JCe OrieuUJ Inland 6leAm Co.. Kx }HtrU Seituie B<fiK Co. (1874), 

0 Ch. App. 5.i7. 56^); and ace tillo ('OMVAKisrt. Vol V.. p. 500. 

(e) See tillo C4>MrANiSs. VoJ. V.. pp. 446, 505. M6. Fur forma of 
convejaDce, see Knoyolopa;dia of Forma and Preoedoota, Vol IV., p. 610 ; 
Vol. All., pp. 765, 767, 770. As to the position of liquidators of 
unrtgiitared oompaxkies, see Xe £S«worCA «nd Tid^'$ C(ntiruci (16B9), 43 
Ch. D. 23, 49. C. A. ; title Coufanies, Vol. V.. pp. 653. 054. 

Iff Sec title (^xpANir.M, Vol Y., pp. 505, 500, and, as to tlio powers of a 
liquidator, sec tW., pp. 446 et ittq.; ace alao pp. 385, 386, ante. 

(o) See title C'OMPA^dES, VoL V., p. 506. 

(A) See <5/d., pp. 440,^ 505. 500,599. Where the winding-up is voluntary, 
the winding-up reaolutiona uiid^ which the liquidator ia appointed ahould 
be reokted (Enoyelopwdia of Forma and Preoedonta, Vol. Xil., p. 766); 
where it ia compulsory, Uie windiog-up order aod order appointing the 
liquidator are recited (^‘d., p. 768): and where it ia under auperviaios 
the reaolntiona for winding-up, aa in a voluutary liquidatiou, and the 
aup<:rviRion order should be recited (sM., p. 768). It is usually proper 
to obtain an order laocdoning a sale by the liquidator whore tho wining- 
up ia compulsory or under supcariaion (IMd., p. 769, note (/)); and, as ^ 
the powern of tne liquidator, »c« pp. 885, 380. anU. As tc the purohaae 
of ^e company's property by tho liquidator or a member of the 
oommittoe of iospeotioo, see title Cokfaniss, Vol V., pp. 448, 465. 
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(o be made U> a i]oroiDe6(«), for soch estate and interest, not 
exceeding the mtereet puroha^, aa he pleaeee (il). Where the 
grantee is to enter into covenante with the vendor, the purebaeet 
cannot Bubetitute a new covenantor for himself without the vendor's 
consent, and in such a case the nominee must not be a person under 
disability (1), 

727. When the purchaecT has dispoeed of the land liefore the 
completion of the contract, it is usual, for the purpose of saving the 
expense of the second conveyance and double stamp doty, to take 
the assurance direct to the second pitrcltaser. The disposition may 
be either by aesigiitnent of the contract or resale of the ]and(m). 
Upon an aseignment of the contract the original purchaser ie not 
usually a necessary party to Uie convoyance (n), nor is he a neceeeary 
party where there is a resale without increase of price (o) 

If the original purchaser was l>ound by the contract to assume a 
personal liability under the conveyance, the vendor is not bound 
to accept the liability of anotUor i>eraon; where, for instance, the 
property sold is an equity of redemption so that iho purchaser can 
be ref]uirod to eater into a covenant of indemnity against the 
mortgage dol)l(p); in such a case tho original purchaser is a 
necessary party unless the vendor consonte to accept the covenaut 
of the assignee or sub^purchaser ( 7 ). Where there is a resale 
of the land at an increased price, the conveyance states the 
increased price as the consideration and the original purchaser is 
joined as tho party receiving the increase (r). 

(0 ff the puiobasor provides the money on bis own accoQDt, and not by 
wuy of loan to the nominee, and the nominee is a stranger, there is a 
rcsidting trtist to tho purobasor; see D^er y. i>yer (17SS). 2 Cox, Eq. Cas. 
02,03; lAjnchv. CMrUn, (lOOO] 1 I. it. 170, C. A.; titles Gifts. VoI. 
XV., p. 410; TavsTS Ann TnusTEns. Hot as a rule there is uo resutting 
trust where tho conveyance is taken in tbo name of a wife, child or other 
near relative ; see i>ycr v. Hysr, supra : titles Gms, Vol. XV.. p. 415; 
Trusts avu TntiSTSKS. 

{ii) See RgmoiU {£«rf) v. Smith, Smiih v. Kgmont (£Arl) (LS77), 6 Cb. D. 
400. per JsasBL, M.U., at p. 474: *' An ordinary contract of sale is not 
only to convoy to the purchaser, but to convoy as the purchaser shall 
direct." but tim vendors are not bound to socept the nominee, if the 
nuniinstion dfscloaes a breach of trust: adierc. for instanoe, they are 
truetccs and iho oomiueo is himecH one of the trustees (Defrs# v. Gray, 
[1902] 2 Ch. 606). 

(i) See, fur I her. the text, in/ro, 

(in) See pp. 376. 377, anU. 

(a) But apparently the vendor could require a recite in the conveyance 
of the original contract and the asaignmeot: eee UarUe^ v. BHrton (1806), 
3 Ch. App. 365. 

(0) mlliaue. Vendor and Purebaacr, 2nd ed., p. 616. 

(p) See title Mortgaoe, Vol. XXI., pp. 145, 270; p. 428, post. 

(7) WilHanta, Vendor and Purohsscr, 2nd cd., p. G17. 

(r) See 2 Davidson, Preec^nta in Oonveyanoing* 4th ed.. Pt. I., p. 310. 
Por forms of conveyance by vendor and pitrehaser to a anb-purchaser, 
see Knoyolopmdia ot Forms and Preevdenta, Yol. XI2., pp. i75'-477; 
os to transfer of registered land on a aiib.aalc, aae tmd., Vol XI., 
p. 369. I'he joining of the original pnr^aaer brings on to the titlo tho 
equitable interest whiofa he obtain^ under the contract, and any incum* 
brancce created by him on snob interest might cause diflicult/ on a resale *. 
see Dart, Vendors and Pnrohasera, 7lh od., p. 536; \Vlhiams» Vendor and 
Pufcbiicr, 2nd ed., pp. 818 H sag. There would be the same difficulty If 
the orisinal contract waa reoited without naking the original purchaaer a 
party (lae note (w), supra). But It Is believed that in practice tbia 
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708. Aa & raid it is oonveiueut oa & purchase of land with 
partoership luonej to make the conveyance lo the partners as joint 
tenanlB at law upon tmst for the partnership («); but such a 
conveyance may be made to a truKt^ for tbo partnership (t)* ^ 
partners aa joint tenants witbont adding any words showing what 
the equitable intoresta are (»), or to the partners as tonants in 
common (a). 

The deflation of the legal estate is not affected by the 
equities (b); and a sanriving iiartner with the legal estate vested 
in him can, it seems, sell and convey the partilorsbip property 
without the coucnrreDce of the personal representatives of the 
deceased partner (e). 

729. Where land is conveyed to a husband and wife in torms 
which, but for the marrisgo, would have constituted thorn joint 
tenants iu fee, they take os joint tenants and not, os foruiorly, by 
entireties (d). 

730. An immediikto ebtate or interest in land may bn taken by a 
person not named ae a party to a conveyance (r), but if the grantee 
18 dead at the date of the d^ the grant fails (/). 

731. A copyholder may surrender to tbe usee of a will (ff ); 


risk is trested si oegliinble, and it is muol to join the oriamal purohAsiT. In 
Iho cose of a ia6.>»sfo, the lub-pnrcbsM'r is eutitlod to nn abbtrsu of the 
otieloal contrset (ffs iluetfciby find AU<sioe's Contniet (1010), 102 U T. 
214). As to a lub'pQrohSROr's right to epociUo pcifurmance, aco 6’Aoui ▼. 
FoiUr (1872). L. R. 6 U. L. 321, 333, 33H; title Srncmo PKiipoRUANCn. 
The originol purchaser need not be a party to such an action, if there ha*i 
been a novation of the contract (ifonrScJter /Aswery C*o. v. Coomts, [lUOi) 
2 Ch. eos, eie): »re p. 37S. nnU. 

(i) See title PAKTJiBnsinr, Vol. XXU.. pp. 63 ti $eq. For form of 
oonveyonco to partners, see Encyclopedia of Forms and Preoedents, 
Vo). XIL, p. 6tl2. As to parol agreements of paitnership in the com* <it a 
joint porchasu of land, ace Fortier ▼. f/nU (ItOB), 3 Vet. OOS ; (JSOO) 
6 Ves. 308; title PARTHSOsnir, Vol. XXil., pp. 6. 22; coni] iro ibfd., 
p, 102. Ab to joint tenancy ge>«eraliy, ace litlo Rsal PsorniirT ani> 
UHATTKL9 Rxit, Vol. XXIV., pp. 199 <*l t«7. 

(I) For form, Kce Knoyclopa^lis of Forms and Preoedents, Vol XII., p. 070. 
(u) itid., p. 503, note (v). 

(o) /hid. Aa (enaiicy iti common generally, aee titlo Kbaz. Hbopbrtt 
ANU ClIATTXLa RSAL, Vol. XfV., pp. 20C tl MO. 

(h) Psrtsenhip Act, 1S9U (63 fc 64 Viet. e. 39), a. 20 (2); see title 
DCSCBVT AND UmBTBUTIOV, VoL XI., pp. 0 , 7. 

(a) Seo £s Bourne, Bourne v. Bourne, f lOOflJ 2 Cli. 427, C. A.: WiJliaina, 
Vendor and Purchaser, 2n(l cd., p. 409; titles Drsc'bnt an i> ))istribi;tion, 
Vol. XI., p. 7; ExncuTOKS Awn AuMiNisrftXTORs, Vol. XIV., p. 222. 
As to the sale of partnorslitp laud on a winding up of the partnerdiip, see 
title pAnTNBftSBTP, Vol. XXII., p. 102. 

(d) bee Thomiejf TAomfey, [18931 2 Ch. 229. Prior to the Harried 
Women's Property Act, 1882 (46 is 46 Viet. c. 76), they wo^d have taken 
^ eoUreUse; see Iittleion*s Tenures, «. 201; Co. LfU. 187a; titles 
UUSBANO AND Wir£, VoL XVi., pp. 354, 366; IUsal pROPXKrT axi> 
Chattsls Rbau Vol. XXIV., p. 211. 

(a) Beal Proper^ Act, 1846 (8 & 0 Viot. e. 106), s. 6: seo Pyton t. 
Bonier, Dpoon ▼. Seed, Qumn, Jnorpofi, sfc., [1900] A. C. 08; title Oebds 
AMD Otiibu iNsrnuiriNTs. Vol. X., pp. 379, 380. 

(f) he TiU, Lompof v. Kennedy (1896), 74 L. T. 163; and aee titlo (livrs, 
Yol. XV.. p. 406. 

(g) FloM V. Dmpsifig OoUsg# [Mooter eU.) (1863), 13 C. B, 946; and 
see, farther, title Copthoids, VoL VIIL, pp. 81» 81. 
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bnt on a eald of copybolde the pnrobaMr cannot require iUe Beot. A 
surrender to bo made to such uses aa he ebaU appoint and in 
defauU of appointment to his own use in fee (A); nor, in the alieence Whom At 
of special custom, need the lord of the manor accept a sorrender in ABsnranet 
sncb form (0; bat, if be accepts it, be cannot afterwards sa; that 
tho turrendcreo hod no authority to nominate the person who was 
to bo tenant (A*). 

8kct. d.-^Form of the Auuranca. 

SuB^Sart. 

732. The assurance of freehold property to the purchaser is con^ejsnee 
efTcctod by d6ed(i), the form of which is settled by him (m). It 

should be framed so that at a future date it may form a good root 
of title (/O* 

733. The conveyance usually commences with recitals (o). These uedtsit. 
arc iniondofl either to explain tho operation of the deed or to make 
evidence of matters of tact. Under tbe former head recitals are 
ir.trodncotl to hIjow tho inter eels of the various parties, and the 
pun> 08 e and effect of their concurrence (p). 

^Yhcre tbo vendor is ahsolately eotitUHl to the whole estate in Ven(l>r9ebed 
freehold piO|>cr(y his seisin in fee is rociti^U^), or recituis may be 
omiitetl altof^other (r)« ^Vber6 he is not an absolute oaiier, the 
recitals show bow ho is entitled to make the assurance (i). 


(ft) Patt, Vendors and Purebasens 7th ed., p. 53^. 

[i) FtacL T. Downing CoJUgo {U<ui$r ie.) (1603), 13 C. B 945; and see 
tiliur<»riri<»tDH, Vol. Vlll., p. 01. 

(it) H. V. OundU {Lord of IfoiMr) (1834), 1 Ad. St Cl 263: BddleHon 
T. Collino (1833), 3 Do Q. M. St 0. 1, C. A.; Flftek t. Downing Colhgo 
{Ilttfier tuvra; and toe Ullo OorTiiOLns.'Vol. Vlfl., p. 97. 

(0 Soa titloa Pasns amd OritBa iNstsuuENTS, Voi. X., p. 367: Rihl 
VnorKHi't AM) Outmu RaAt. Vol. XXIV., p. 30). Ai to m 

outstanding incuDibrAnccB and estates by separate deed, see p. 413, ante. 

(m) See p. 412, ants ; and.as lo Uie parties to make the assurance and 
poilics to wbom tlie assurance is made, see pp. 416 e' rrq., 4)8 $1 
anU. Aa tr> the formjd parts of a deed, see 1it)e Dfbivs avd Otuxb 
I xsTr.rurNTS, Vol. X., p. 381. 

(n) Aa to ^liat ooostitutes s good root of title, see p. 345, ante. 

( 0 ) A vendor is not bound to admit into the deed recitals at vanance 
wiUi tbo truth, nor can he insist oo the insertion of recitals esplaininj; tho 
title of other purHes to the deed if, in fact, ail necessary persons arc porHcs 
T. Buiion (I860), 3 Cb. App. 365). Redtau can frequentlr ho 
avoided or sUorteneu I>t makjne tho deed aupplement^ to o proTioui* deed. 
Tbo deed then takes eftret as il it were indorsed on the previous deod, or 
contained a fuU locital of it (Oinveyaneing and Law of FropoTtj Act. 1681 
(44 & 45 Viet. c. 41), A. 53: sea EncjdopmdJa of Forms and rreoedenls« 
VoU XII., p. 834). As to the eonstiuelion of recitida, see title DSEbS 
ANP Other iKsntuuwKTS, Vol. X., pp. 459 «f tec.; and. as to (heir 
ocKsasional eflect as Oovenanta, 4b(d., p. 463; and see title Kstoppel, 
VoL Xin., pp. 3CC sf«q. 

(р) Dart, Vendors ana rurehasers, 7ib ed., p. 546: Williams, Vendor 
and Purchaser. 3Qd ed.. p. 637; Sugden. Vendors and Porchasers, p. 568. 
For lists of reteroncos to iutroductory and nArrative redtala, ace Knoyclo- 
ptndia of Forms and Precedents, Vo). XVil. (Index), pp. 665 et $oq,, 660 

(с) Pot form of oonreyanee, see Enejolopadia of Forms and Pneedsnis, 
Vol. Xtl., p. 464. As to tho sfleot of ins redt^ aea note (n), & 344, asU. 

(r) For form of oonv6vanoe,see Encrolopmdia of Forms a&d Freoodents, 
Vol. XlL,p. 461. 

(s) The iDscrtioa of snob reoHala U nsnally required in tho Istersst of tbo 
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No (looamont or matters ivhich are irrelevant, or which cast 
doabts on the validity of the titlOi or which might be difficult or 
impossible to eiplain or produce on a future sale, should be 
recited (0, nor should the preltTuioary contract be recited as a 
document (a) save under epeoial circmnstancee, where, for instance, 
the contract is in pursuance of an order for sale by the court or 
one of the parties has died before completion (c). 

734. Facts or events, such as deaths or matters of pedigree, 
on which the title depends, and which would not otherwise appear 
from the documents of title, are recited with a view to the recitals 
being used as evidence on a future sale, or to assist a pur¬ 
chaser by giving him information where the proper certificates of 
BQcb facts may be procured (dX 

735. Where outstandijig estates are got in or released by the 
conveyance, or where at the date of the contract the land is 
subject to incumbrances, and the incumbrancers are paid off on 
completion and join in the conveyance, the recitale show the title 
of these additions conveying parties (>eX 

736. Where a conveyance is ma<Ie in exercise of a power, the 
recitals should show how the power was created, how it has become 
exercisable, and that all necessary consents have l>oon obtained. 
If poeailie, the consenting parties should join in the deed (/). 

737. The consideration for the conveyance munt be specified !n 
order to prevent a resulting U86(<7), to prevent the conveyance l>diiig 
deemed voluntary {h) and to comply with the statutory provisions 
as to stamps (0. 

purohsw^r; and. if they are omitted id the draft oonTeyance, tbo vendor 
can probably iiufUt on them, see Dart, Vendoia and Purclias4M*a, 7tli ed., 
p. 640. 

(0 Sec Williams, Vendor and Porebaser, and ed., p. 620. 

(а) Dart, Vendors and Puroliasers, 7th p. 660. It it usual to recite 
that Uie vendor has agreed to sell and the purcliaaer to buy, but not to 
refer to any written cou tract, sinoc tUis would bring it on the title: aud see 
note (n), p. 419, anU. For recitab in the cmo of a sub-sale, see Kncycio* 
psdiaof Forms aud Precedents. VoL XII., pp. 475 ei $ 0 q. 

(б) See Kncyolopccdia of Forms and Precedents, Yol. XII., p. 551. 

(o) See tbid., p. 680. As to ibe effect of tbo death of tho vendor or 
pujvbaaer before completion, see pp. 378 M tfq., atUe, 

(d) See Vendor ana Purchaser Aet, 1874 (37 it 38 Viet. c. 78), s. 2, second 
rule; Conveyancing and l^w of Property Act, 1881 (44 & 45 Yich c. 41), 
I. 3 (3). Btit as to recital of seisin in fee. see p. 343, unU. 

(s) See Williams, Vendor and Purchaser, 2nd ed., p. 028. For forms, soe 
Encyclopedia of Forms and PreoedonU, Vol. Xll., pp. 479 (lossoo joining 
to merge bis term), 487 (conveyance by ovruer in fee with concuncncc of 
aonultani), 658 ^mortgagor and mortgAra). 

(/) Dart, Venaors and Purebasm, 7tn cd., pp. 646, 647. For forma, see 
Enoyclopiedia of Forma and Precedents, Vol XJi., pp. 494, 465, 645. 

(a) Sec title Dnsos and Oth£B iNSTfttuBNTS, Vol. X.. p. 369. 

(A) Sve titW DANJU(UKi%:T ANP iNSonvanCT, Vol. II., pp. 19 s< ts^.; 
FnAODVLKKT AND VOtDABLB CONVSYANCV,9, Vol. XV., pp. 81, 92 Sf S(^; 
and see ibid., p. 97. As to titles commencing with volunt^ conveyances, 
tee p. 349, (infs; as to titles derived under voluntary convoyancei, see 
titlesTlANlCBDPTCTANPlKaOLVBHGT, Vol. 11., p. 279,QOte(8); FliAUDULBHT 
AND VOlDAPbl CONVSYAKCM, Vol. XV., p. 83. 

(4) Bee Stamp Act, 1891 (64 8( 66 VioL o. 39), s. 6; see. further, title 
RxvBHcx, Vcl XXIV., p. 704, note(/): pp. 444, 446, p9tt. As to the 
effect of the receipt formerly indorse on, but now moladed in, the 
deed, see p. 437, 
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73S* The word grant" has been described as one of the largest 
and most beneficial to the purchaser that can be used (ik)» but it is 
not necessaty to use it in order to convey ten emeu te or bere- 
ditaments, corporeal or incorporeal (0i the word convey " is 
frequently used (»). 

7S9. It is usual to describe the property conveyed both by words 
and by reference to a plan (n). It u imprudent to rely upon a plan 
as the sole description, Bince slight errors in the drawing may have 
serious coaseqaeuces(o). A description which is sufficient without, 
reference to a plan may be enough {p), but the purchaser, at any 
rate in aim pie cases (q), can insist on a plan in order to supple^ 
ment the general description in the conveyance, ii the latter is not 
sufficiently precise. The attaching of a plan to a conveyance does 
not necessarily wari'ant its accuracy (r). 

740. Tbe description of the parcels (i) in the conveyance 

(It) Co. Liu. 301 b. See Real Property Aot» IS45 (3^9 Viet. e. 100). 
I. 2, making the word grant appropriate, but not eattotial, to pass all 
borcdiiainenU, corporeal aod incor^rw ; and see UOe Rbal PaovasTT 
AND CHATTkXS RBAL, Vol. XXIV., p. 294. 

(l) Conveyaoclng and Law of Property Aut, ISSl {44&43 Virl.o. 41),e. 49. 

(m) See Lneyctopicdia of Fonns and Preo^ents. Vol. XI I., pp. 401, 460, 
•i paidim. As io aiwuriuivcs by feoffment anti livery of tilcin, and by 
bargain and sale and lease ana roleaie, see title Real PBorsETT ahd 
C itATTRLS HSAL. Vol. XXIV., pP- ^ ^ ^*9* 

(ft) Where a plan U used, a lubatantive description of the ptoperty 
should be included in the body of the deed or in a schedule, so that the 
phnu should merely assist the desoription. It is nsiia) and proper to refer 
lo the plan as being by way of ioeotity only, and not as operating to 
enlarge or restrict &e verbal description; ace Eucyrlopwdia of 
and Precedents. Vol. IX., p. 120. Where property it contracted to 
be bought by a plan, tbe plan detenmnee the extent of property sold, 
QOtwithstaikdiiig that particulars subsequently giron, purporiing to be 
partiotJars of tne property shown on toe plan, are erroneons (C?ordoA* 
Cftiaming v. Itoaldtwirik, [1910] A. C. 637 (a S^iUsb case). Aa to the 
admissibility of plans and maps generally, see title Rvi&svoa. Vol. XUI., 
pp. 603, 664. 

(s) Lfswslfvft T. Jersey (fforl) (1843), 11 M. W. 183 ; Bort&h v. />ovee 
(1850), 10 C. Ji. 261 ; Dtfvit V. SAephe^ (1800), 1 Ch. App. 410; rAempeoii 
▼. !lir.k7nany [1907] t Cb. 660; see Dart, Vendors and Purohasers. 7tli ed.. 
p. 664; Williams. Vendor and Portbaseri Sod ed., p. 667; 1 Davidson^s 
decedents of Forms in CoaveyaaciDg. 6th ed., pp. 03, 04. 00. As 
to when additions to a descriptieu which are at Tarianco with it will be 
rejected in accordiuice with the nils f<Utn dsmongtratio non moeet, and when 
effect wiU giTCii to them as woros of reetriotioo. see title Deeds and 
O nisR Instruments, Vol. X., pp. 406 e< nq, 

(p) Zfe Sparrow and Jawm* Vonirad (1902), 79 L. J. (cir.) 491. 

(g) That is, where the nature of tbe property does not render tbe 
preparation of a plan difficult (Ae Saiu/om wnd Varbdh*$ (hntrofl, [1910] 
1 Ch. 741). 

(f) Rs Spartvw and James* Contrad, svpm. The repreeentaUon of a 
road os a plan doss not nectfsarily amount to aa andertaking that the 
road wiU be made Hoipitai {Feofftti) ▼. Oib$on (1814), 2 Dow, 

301, H, L.: 8quir$ v. Campbell (1836). 1 My. & Or. 468; A'urse v, 
Asymouf (^rd) (1861). 13 Beav. 264, 269). 

(s) Aa to pareeis, see title Deeds and Othxe Ikstbumekts. Vol. X., 
pp. 406 sf «M. As to *' lands' *' taaementa," and ** he^itaments,*' see 
tiue Real Fbovebtt and CuaTTXLS Real, Vol. XX iV., op. 166 el $eq. 
** Manor '* inMudee the demesne lands of the manor, tbe freehold of the 
copyholds and the seigniory, a&d an advowsen ^pendaat (A.*C. v. 
ffiiwsU (1830), 1 Y. U C.7mx.)669: see tiUe C»rTBOU>o,Vol. Ylll., o. 19). 
" Land," in the abeeaee of reettiative expressions, means tceaholo land 
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should correspond with the deaoription in (ha contract for sale (t); 
but, if the language used in the oontraot does not describe tbe land 
With saffioient distinctness, tbe porebaser is entitled to frame a 
nev description, either bj maans of a plan or otherwise, so that 
there can be no doubt as to the effect of the conveyance (n). The 
purchaser can insist on an appropriate description of the property 
as at the date of the conveyance, and on the modern description 
being connected with the old description (v), 

7^ Extrinsic evidence is necessarily admissible to identify 
tlie property conveyed, that is, to eonoeot tbe langua^ of the 
deed witli tbe particular property (n), but it is not ^mi86ii)le to 
contradict the description in the deed (b). If, after resort to such 
evidence as is admissible, there remains an uiicerlainty as to the 
property intended to be conveyed and such uncertainty cannot be 
cured by election, the deed is void (c). 

742- General words conveying appurtenauees, ana conveying or 
creating easoraenis, and the '^all estate" clause are generally 
omitted in reliance upon the statutory provisions _ 

V. Parker (1S41), S M. W. 244; Sugdon, Vendont and Purohaacr^, 
14th ed.. p. ^S). Afjd fndodes houses and everytiiing pcmianeiiUy sl!\xcd 
(see title Iti^AL PaorsBTT ani> Ciumts Rsal, Vo). XXIV., p. 156). As 
to trees, see title Lami>U>ko akp 1'enakt, Vol. XV 111., pp. 420 si wo. ; as 
to other expressions. ibitL, pp. 411 ei $ea.; and, as to lands ocoupiod with 
a bouse, see Ktrfo^ v. ^saeoiuhs, i/ovfoAs ofwl lAaciule Bail. C'c. (1S8B), 
S7 L. J. (cn.) 270. Aa to the rights oi the purchaser in ri^epect of bouti* 
dary walls, see Baird r. BsU, [IS0S| A. C. 420; title BouKiurnvs, b'sposa 
stin PsKTT WamS. Vol. 111., pp. lOS ft neq. As to itjinorals, too titio 
MiNBS. MiKKiuLs. AKD QuAWKiBa. Vol. XX.. p. 640. As to the soil of 
liigbwsya bounding tbs promises, seo tiUes ibgEoa and Otiiek Ihxtku* 
UEMT8, Vol. X., p. 408; UfOUWAYS, StREETB. AND USIOOKS. Vol. XVI., 
p. 62; Ctatral Liriuhn Bailicoy ▼. OUp 0 / fAfnclon Tax Commutianeri, 
(1011) 2 Cb. 407. C. A.; Affirmed. SKt som. Land Tax C</mmUii<jHer$ V, 
Cesfrol London i^ifioay (1013). 57 fiol. Jo. 403, II. L. 

<0 Sco ifonioAcM y. TKofulsworlA Botaaffh Cauneil (1008), 73 J. F. 01. 

(u) JRf Sanxom arul A'<ir6eiA*s Ccnlracl. (10i»l] I Ch. 741, 747. As to 
discrepancy between s plan and detiuled description. Bt<o Qaidon-Oumming 
V. /TovldrtMrfA, (1010) A. C. 637 : note (n), p. 423, anfs. 

(v) Bs Samom and NarbfUtU CofUract^ xupra, at p. 740 Where the 
description of the parcels appearing in tbe last absiractod deed is obsolete, it 
is generally adyuaole to frame a new description based on a recent survey, 
and tor id^tiiicstion to incorporate both dcsonptioos in the conveyance; 
aeo Kncyolopftdia of Forms end Precedents, Vol. IX., p. 124. 

(j) lioe a. Norton v. Ifebstor (1840), 10 Ad. 46 £1.442 ; 6yU v. BicKardi 
(1866), L. E. 1 H. L. 222: Fox v. Ctorbs (1674), L. R. 0 Q. B. 566, Ex. Ch.; 
Plant ▼. Bourse, (1807) 2 Ch. 281, C. A.; see titles Bocnpakies, Fsvens, 
AKD Paatt Walls, Vol. HI., p. 130; Deeds a^d Otueb iKSTucMfiKTS, 
Vol. X., p. 448. As to the admissibility of acts of nser by a grunteo from 
tbe Crown, see Vas D(>sMn*» Land Co, v. Uurino JioaM of TabU Capo 
(1006), 22 T. L. R. 114, P. C. 

a See title Dbbds akp Other Iesteumevts, VoL X., p. 444. As to 
sio eTidooce generailv, see title Etipcmcb, Yol. XIII., pp. 666 oi ooq. 
(e) See 5ariti BrotAsrs, Utl. ▼. BsOstf, [10021 2 CSl 623. C. A.; South 
EntUrn Bailvaf V. AiOOoiaiM Porttand ComoHt Manufaoturort (iODO), Ltd., 
(lOloj 1 Ch. 12, 0. A.; title Deeds akd Otubb Ivstrukeets, Vol. X., 
pp. 4.57. 468. 

(4) CuAreyaneiDg and Law of Property Act, 1881 (44 4^ 45 Vlct. e. 41), 
M. a (1). (2). 83 (IJ, ( 2 ), (8)! PfSMii T. Minton (1667), L. R. 2 a P, 643 ; 
see, further, titie i>m>s amd Otiiee lESTiviriKTa, VoL X., pp. 470, 478, 
As to tbe construction of general worda of dseeription, see ibw., pp. 469, 
470. . As to the grant of oeseineat8,ies titie Laedloeo amo Tekamt, Vo}.. 
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748. Eiceptions or r^sorv&iioDB oat of the properij conveyed 
must be specially mentioned (e), unices they are implied by law(/). 

744. The habonduip limits the estate granted (g), and meotione 
any ImbiJitieB or incidents subject to which the property is 
conveyed (A), A fee simple may be limited by the words in fee 
simple ’' without the word heirs ” (»>. On the sale of land subject 
to a specified incumbrance or lease, the vendor is entitled to bare the 
QODveyance framed accordingly (i); but he cannot insist on property 
being Gouveyed subject to covoDants, conditions and restrictions not 
mentioned io the almtract (t), or which, though mentioned in the 
abstract, were not referred to in the parUcuiam or conditions (m). 

746. The vendor’s covenants include coveuau ts for title, eipress or 
impliod,andQny sj«eial covenants to suit particular cLruum 8 taD 0 O 8 (/ 0 * 

Tlie pur^hasor's covenants include coveuants, stipulated for in tlio 
contract, which restrict his priw4 /ftcie rights over the pro]<irty, and 
also covouanta indemnifying the vendor against any iueumhrances 
subject to which it is sold(o). 

\Vhore uu oxecutoiy contract is intended to be carried out by a 
deed of conveyanco, the final conlnct is that which is contained in 
tho deed, and iho executory conira(.*t cannot be used for iko jmrpose 
of enlarging, dimiuiHhing, or modifying the latter contract(p). 

XVni., pp 414, Ce7: /’jsuMtVd Time$ v. ilrlMieoS). U T. L. K. 495 
and, Acnorally, SCO Utlos EAsanhitTS avu VMttml Vkundru. Vol. XI., 
p. 'ioUi IjWOLORO and HSVant. VoI. XVill., pp. 414sf hewtt t. 
^Muh«A(lUl3), 13 tL. T. Jo. SOe. 

(c) fnrt4aT, titio Deans anv OTiiaa iNsraviiKTiTa, VoI. X.,pp. 470 
uiid, fts to rowvatiozu of atinorolt, cotnpAro Df^rHnfd^Afgl*e•i{oth’• 
Oti nnd Oa$ Cc., Lfd, ▼. ^arqMh<tT$oii, (IsiS] A. 0. SOi, P. (*. 

if) E.tj., Rhere a veudor soU« purt of hii land and rrfatn* the rotnaindcf, 
tJi(ru an iin])ljed it*wrvatioQ of such rigbri and sAAomenti over tin* part 
oonvryAd a *4 art ncoeMtary to the eojoyiiient of the part rolainetl; uolewi 
thev an^ ciiMfioc^nC^ ot ucceesity tliey mn^t bo exprejulview^rvcd i see title 
EAtHMBNTH AND PR0»1TS A PRBRDRR, Vol XI., pp. 241, 232. 2S9. 

( 9 ) See, further, fitlo Dsrds and Ottur iNSTKOiCFNn, VoL X., pp. 473 
H As io wordH of limitation, and the efloot of the absence of pro|KT 
worus, see IKAiafon*# SfUiemetU, LqpoU v. {JS94] 1 i'h. 

061; }i'hi\nnti lltUMU Bwflar*' Cuafsvrf. [1901) 1 Uh. 946; title 
REALPnurRRTT AND CnATTSLS Rbal, VoL XXIV., pp. 166, 186. 

(A) Soo Enoyclapoedia of Porms and PrccedentA.Voi.Xn., pp. 479,463, 
484. 

(i) Convoyanoiag sad Law of Property Act, 1861 (44 46 Viet. o. 41), 

S. 61 ; SKQ tiilo Real PuorsRTT and thiATTUS Real, Vol. XXIV.. pp. 106, 
166; aud, AS to oonveyauoos to oorporatioos, sec tiid., p. 166, note (p); 
and see tiib CoRVOKAtiOMS, Vol. Vlll., pp. ^1, 672. 

r^) S^^ J>arid V. 8abin, [1803] 1 Ch. 523. C. A.; Pope t. Ilidiaitd Hail 
Co.. (1804] I Ch. 11. r. A.; Kny ▼. Pfati, [1900] 1 Ch. 616: oompare 
EnoyebpAdiA ot Forms and Preoedwts, ToL XU., pp. 479, 668 . 

1) Pe ^onatoa and Oitsenn <1SS4). 27 Ch. D. 666 . 

(m) Vardinan v. OMiJd (18S6), 28 Ch. I>. 712; Re ffaUfe and Bomard'i 
Oentraet, [180DJ 8 Ch. 516. 

(a) A purchaser from the Orowfi csimot require coveuanU for tiUe; 
see litis CONsriTOTioNAL Law, Vol. Vll.. p. 167. 

(o) As to oovcRsnta. leo, farther, title Duuds and Otubr iNsnmmina, 
Vol. X.. pp. 475 fi S 09 . As to the liability of a aolimtor for allowing his 
cheat to enter in igunraooo into improper coveuants, gfaaiinrcf v. 
f/lhtAoms (1834), 10 Bing. 491; title SouciTORs. 

( p) Lep^ T. BorrsU (1880), 16 Ch. D. 606, 309, C. A. ; Re Coeper and 
OoRdoas^s Contnei (1904), 90 L. T. 268 ; see title Drbds and Oiwrr 
Irstruunts, Vol. X., p. 444 
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Accordingly, any obligA^iono of either party which will not be 
dieobarg^ at the time ot completion must to provided for by the 
covenants (^). 

746. The ordinary covenants for title are (or right to convey, 
(or (luiet enjoyment, for freedom from incnmbranoe, and for 
further assurance. A vendor (f) need not give atoolnte covenants 
for the title to the land sold(9), bnt may limit his liability to the 
acts or omtKsions of himself and those claiming by, through, under 
or in trust for him, and of those who have been in possession since 
the last sale of the estate (f). The remedy for a breach of such 
covenants is an action for damages (u). 

747. The vendor's qualified covenants for title are, according to 
the present practice, incorporated in the conveyance by the nee of 
the proper statutory expression. They vary in comprehensiveness 
according to the character in which the vendor conveys (a). 

Thus, in a conveyance of freeholds made after the year 1881 for 
valuable consideraUon, other than a mortgage, the covenant implied 
on the part of a vendor who conveys as beneficial owner is that, 
notwithstanding any act or omission by him, or anyone through 
whom he derives title otherwise than by purchase for value, he has 
the right to convey ; that the prope^ shall to <]^nietly enjoyed by 
the grantee and hia successors in title, freed anu discharged from 
estates and incumbrances other than those to which the conveyance 
is expressly made subject; and that tbe reasonable requirements 
of the purchaser for tbo purpose of further assuring tbe property 
to him shall to compliod with (b). 

Where a covenant is expressed to be made by a person by 


(V) See Wiliiami ▼. Merman (1S60}, 15 Q. B. 7S2 ; Teebaf w, Maneh49l«rt 
Sk0fi4i4 and Lincoln4hir4 MaU. Vc. (1S83), 24 Ch J>. 572; C^evtlU t. 
Beminffwuy (1902). S7 L. T. 443. 445. 

(r) As to coTeuaaU for title by a mortgagor, see title Mortoaoe, 
Yol. XX., pp. 123, 126, 127; and hy a setuor. see UUe 8ETTLSU£Kts, 
p. 529. poll; and. as to covenanU for title gonorallj. see title Dxsus aki> 
Otiibu Fustrukekts, Voi. X.. pp. 4S3elfav.; pp. 461 elieg.,pofl. 

( 1 ) (Jhurck T. lirown (ISOS), 15 Ves. 258. 263. 

(I) SugdoQ, Vendors and Purebasers, 14tb ed., pp. 574, 599, 605; see 
Browwtno t. IfriolU (1799), 2 Bos. 5^ P. 13. 22 ; PiAeit v. Loggon (1807), 
14 Vee. 215, 239 ; Df^id v. Sabin, [1S93] I Cb. 523, 0. A. 

(«) Sugden, Yendon and Purchasers, Idth ed., p. 610; Jenlbifis v. Jones 
(1882), 9 Q. B. D. 128. 0. A.; SutUm v. Baillu (1891), 65 L. T. 528 
(measure of damages); and see pp. 465 el 9fq., poll. 

(d) Conreraacing and liaw of Property Act, 1881 (44 & 45 Viet. o. 41), 
B. 7; Dtmi Y. Sabin, sapnt. The lorm conveyance ’* includes, 
tfilir aUa, an awignment, appointment, or other assuranoe. and a 
covenant to surrenoer* made by deed on a sale of any property (Con- 
veyancing and l>aw of Property Act. 1681 (44 5c 45 Viot e. 41), s. 2 (v)). 
In a voluntarv conveyance no covenant is implied by tbe grantor conveying 
as beneScittl owner.'' As to other statutory ex pivasious, see p* 427, post .* 
and, as to a conveyance ''as settlor," see title SsrrLBUBNts, p. 529, 
post. 

(5) Coareyaodng and Lav of Property Act, 1881 (44 45 Viot. o. 41), 

s. 7 (I) (A); David v. daibin, $upn: Pagg v. Midiond Bail Co., [1894] 
1 (Jh. U, C. A.; May v. VUd/, [1900] 1 cL. 616 ; Tumor v. JKoon, [1901] 
2Ch. 825; (?rM< IfiilmihiiltpayT. F^W,[1905] 1 Cb< 316; see ^MhModv. 
Athtan, [1913] W. N. 129. A "pnrehsse for value'' in the above covenant 
doea not include a conveyance m ooasideradon of oaiTUgo(Conveyaiidng 
and Law ot Property Act, 1861 (44 5c 45 Viot o. 41), s. T (1) (A)). 
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direciioD of another who directs as beneficial owner, the same 9wv. 4. 
covenant ie implied on the part o( the person bo dir6ctiag(c)» Fom of ^ 

748. The covenants implied by etatoto may be varied or 
extended (d). Where this is mtendod, the modifioationa should be Vtrietionef, 
clearly expressed in the conveyance (e). A proviso destroying and 
not merely qualifying a covenant is void (/). 


749. Whore a vendor conveys as tnulee (p), mortgagee (h\ per- Ooroa^at 
sonal repfesentative of a deceased person (»), committee of a lunatic ^7 
BO found (A;), or under an order of the court (1), there is implied 
only a covenant gainst incambrances, limited to ihinn done or 
suffered by the person so conveying, or to which he hasboen party 
or privy (m). A trustee who eells as each cannot be compelled to 
enter into any other covenant (n). 


750. Wl^ero a tenant for life sells under his statutory powers (o), bj 

or trustees sell with his consent, the implied covenants given by 
the tenant for lifo are usually limited, as regards the reversion, to 
hiB own aote and the acts of porsona claiming under him (p); but 
the mere (act that he conveys as tenant for life in exercise of a 
power of ilself coalers no suen pro(eotioQ(q). 

75X. Where the vendors are tcnantB in common, tho covenants Covenuu 
on tho part of each are usually limited so as to apply only to their «M)wu«i. 
rosi^ective shares (r). I! they are |oint tenants, thoir covenants ace 
sometimos joint and sometimes joint and several (•)• 


(e) ConveysAoing and Law of Property Act, 18St (44 Sc 46 Viet. o. 41), 
s. 7 (2). As to coTcnanU implied whero Inisbaud and wife convey as 
boncflcial owo«rK, see tAid., s. 7 (3); Woholme, ronvuyaiiciiig and 
Settled Land AoN, lOUi od., p. 46. 

{d) CoQvoyaocuig and Law of Property Act, IBB I (41 45 Viet o. 41], 

B. 7 (7). 

(c) See Pag^ v. MtdUihd Rail Co., [IB04] 1 Ch. U. C. A.; ifay v. Platt, 
[lOOO] I Ch. CIS. 

ij) r. Levis, [10111 1 Ch. 414 ; and leo UUe Dbsds asi> OTOCa 

iMSTRUUKNrS, VoJ. X., p. 457. 

( 0 ) See title Trusts and Trustees. 

(a) Seo title Mortoaob, Vol. XXI., pp. 123, 311. 

(i) See title Executors and Aduinistratoks, Vol. XIV., pp. 238, 206 

9t 9aq. 

(i:) See title Lunatics and Persons or Unbound Hind. Voh XIX., 
p. 456 i Re Rn^ {a Perean af Umomyi Mind), [1806] 1 Ch. 408. C. A. 

({) See CottreUr. Chitrell (1860). L. R. 2 Kq. 330. 

(m) ConvuyHOoing and Law of ^operty Act, 1881 (44 St 45 Viet. o. 41), 
B. 7 (1) (P). 

(a) WorUff V. Fminploa (1846), 5 Haro, 660, 565; see title Trusts and 
Trustees. The beuaficiaricB, however, Bometimos joiu to give the foil 
covenants for title; see p. 416, cnie ; Eacyclopfodia of Fonna and Prece* 
dents, Vol. XII., p. 669. 

<o) See p. 311, ante; title Srttlusnts, pp. 652. 653. potf. 

<p) Sm cnuyolopsdia of Foms and Prceedeots, Vot XlL, pp. 421, 408, 
635; and, as to tlie liability of tenante for life to covenant, see, further, Re 
London RHt^e Ad$, Ex parte Oloikworkere' Oo. (1842), 13 Sim. 176, 170: 
PouUU (K^f4) V. Uood (1868), L. R. 5 Kq. 115; Re Sawtfer and Baring'e 
ContYoci (1884), 63 L. J. (cn.) 1104. 

(9) Re TyreU, TyreU ▼. IToodAotwe (lOOO), 82 L. T. 675. 

(r) See Eneyclopisdia of Formi and Preoedeuts. Vol. XIL, pp. 480, 
488, 480. 

yt) Rationed Society far the AHefriMton o/ Rledcioity By Secondary 
Oeneraiore v. Gil^, [lo&O] 8 Clh 280, C. A. (where the eoatraot did not 
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703. A Tendor BeUing compnborily, and not by agreement, under 
the Lands Clauaet Oms^dation Act, 1845 (t), does not enter into cove- 
□ants for title (a). Upon a sale of land by the promoters of the under¬ 
taking the word ** grant ” implies the usual covenants for title (b)* 

763* Where the consideration is of such a nature that it is not 
payable on eotupletioo of the contract, the purchaser enters into a 
covenant to pay it, as where a rent charged on the land forme 
the whole or part of the consideration (c). 

Where a vendor sells land iu respect of which he is personally 
subject to some liability or burden, the purchaser must covenant to' 
indemnify the vendor against bis liability (d) : thus, on tlie sale of 
an equity of redemption, tlie purchaser must covenant to indemnify 
the vendor against the mortgage debt and interest (f); and on the sale 
ol a reversion the purchaser must covenant to pay the succession 
duty, unless it has already been compounded lor {/}. 

754. Where land is sold eohjeet to restrictive covenants the 
vendor is entitled to a covenant of indemnity from the purchaser 
in case of breach (<;); but where a contract for the sale of land 
makes no mention that the land is subject to a restrictive covenant, 
the purchaser can insist on a conveyance according to the terms of 
the contract, and is not bound to have such restrictive covenant 
inserted in the conveyance (A); consequently he gives no covenant 
of indemnity against it. lie may, however, be liable to obseive it 
on the ground that he took with notice of its existence (t). 

diiscloee their separate iotereata). See olao E Dcyclopaidi a of Forms and Pre¬ 
cedents, 'Vol. XJI., pp. 421, 4SS, 500; Dart, Venoore and Purebaecr^, 7tlk 
ed., p. 573. Ai to tbo effect of the catatee of the coven an tore in dotermiuiBg 
whether coveoanU are joint or aoTerai, see title Dnaos UTn&R In- 
srnniftXNTS, Vol. X, p. 455. 

(I) S & 9 Viet e. 18. 

(a) See Dart, Vendors and Purchasers, ;tb ed., p. 670; 2 Davidson's 
Precedents in Conveyancing, Part 1., p. 558. Keener, whore the land is sold 
uudor an agreement with the nndenHkeis. 

(b) Lands Clauses CoosolidatioD Act, J845 (S 5c 9 Viet. c. 16), s. 132. 
As to oompubory purebaae, see, further, title CoiiruLSOBT Puucifasg of 
Land and Covfeksation, Vol. VI., p. 5. 

(e) Bover v. Cooper (1843), 2 Haro, 408, 410; v. Oa^^n 

(1857), 1 DeG. A J. 655, aeo Bee^infione. DevemU (1705), 3 Anst. 650. 
As to rentchurgos generally, see title liSMciiAUOKS and Annuiti&s, 
Vol. XXIV., pp. 455 9i ieq. 

(d) Moxhip T. Indervick (1847), 1 Do O. it Snt. 708; Be BooU and 
CIctm’s Controd, [1604] 2 Oh. 173, C. X; cuoiparc Lvkey v. Iligge (1856), 
1 Jur. (N. S.) 200. 

(e) IFarin^ v. IVard (1802), 7 Vet. 332, 337: Adair t. Carden (1892), 
29 L. B. Ir. 460; Bridgman r. I)aw (1891), 40 W. R. 233; see Bodeen v. 
flowney, (1901] 2 Cb. 620 (sale of ehm in partnership); title Moktcagf, 
VoL ixi., p. 27a 

if) See Dart, Vendm snd Purchasers, 7th ed., pp. 680, 1334. As to 
the liability to pay and compounding, see title Estate and Otbxe 
DeatW DOTifia, Vol. XIII., p. 296. 

(y) ifox&ay v. Inderwiek, atpra ; Be Poole and Claris's Confruei, eupra, 
Aa to covenanta of indemnity in relation to aaai gurnetjts ol leases, see 
p. 431. post 

(A) See p. 425, anU. 

<f) Be WaOii and Bnenard^e Contrad, [1890] 2 Ch. 515, 523; Be Qhag 
and MUUr'e CoeUroH (1883), 23 Ch D. 820,327 ; see. fnrther,p. 456,post. 
title Eqpitt, Vol. XIIL, 78 si sso., 84 si seg. As to restnotive om- 
aanta wbm the land Is sola on a btiilding achexse, see pp. 468 et ssg., poet. 
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Where land baring a common tiUe with other land is disposed 
of to a purchaser, other than a lessee or mor^agee, who does 
not hold or obtain possess Ion of the docaments forming the 
common title, he notwithstanding au; etlpnlation to the con* 
trary, requiro notice of any provisioo in his conveyance restrictive 
of aser of, or giving rights over, any other land comprised in the 
common title to be indorsed on, or auneied to, a document forming 
part of the common title which is retained by the vendor; but 
omission to require such indorsement or aunexation does not 
affect the title (A). 

This rule does not apply to dispositions of registei’ed land (A;). 

756. Where any of the does meats of title rebate to land of 
the vendor which is not included in the sale Ui the*purchaser, it is 
the practice for the vendor to retain these documents and give an 
acknowledgment in wnting of the pui-ohjiser's right to production 
and delivery of copies; and also, whore be is not a trustee or 
inertgagooj uu undertaking for safe custody ({)• Such an acknow* 
lodgment and undertaking aro binding on the vendor only while he 
has possession or control of the documanta, and ^re binding on 
future pOHSOSSors of the docum«tubi during the period of their 
l)03ses8ion or control Oh). As a rule, the acknowied^onent and 
undertaking aro contained in the conveyance; but, where it is 
desired to keep the documents to which they relate off the title, they 
arc given by o seimmte document (n). Ai»art from the purchaser's 
rights under an Ui knowledgment, he has an equitable right to the 
production of documents in the possession of anotuer person which 
form the common title to their lands (o). 

SVU'Skot. 

756. An assuranco of copyholds on sale is generally effected by 
a suiTonder by the vendor to tho lord of the manor to the use of the 
purchaser, followed by an admittance of the purchaser by the lord (p). 
A copyholder cannot alienate his estate by common law assurance, 
and an ^^ttempt to do so, in the abseuce of a special custom, gives 
the lord a right to forfeit the tenement (g). 

{k) CoQTcyaucmgAct, 1011 (l&30eo. 6,o. 37 )»b. 11; and seep. 432, 

{!) Coavoyaociog and Law of Property Act, 1881 (44 0: 45 Viet. c. 41), 
s. 8; see p. 338.It is the practice for trustees and mortga^reenootto 
pvo the undcrtakhiir (see VVolstenbolmc, Conveyencius and titled Lend 
Acts. I0tlied.,p. 23:cou)perei7e/l^-<7ar(f4ier(1864), 85 Ch D. 600); but the 
oorroctness of tnU practice lias been qucsUoa<4: see 37 Sol. Jo. 4, 73, 78. 

(m) Conveyancing and Law of Property Act, 1881 (44 0: 45 Viet. o. 41), 
ft. 0 (2). (9); and, generally os to tho obligations imposed by an acknow* 
ledginent and an undcrtaluiig, ace ihid^ & 0; see also pp. 337. 338, antt. 

(n) tljia is under hand and requires a 6d. stamp. The statutory 
acknowledgmoot takoa the place of the former deed of covenant for 
production; sec Dart, Vendors and Porohaaecs.7tb ed., pp. 167, 677, 696.* 

(o) See FtuM ▼. A^er$ (1820). 2 Sim. & St. 633 ; Vendor and pDrehaaer 
Act, 1674 (37 ds 38 Viet. o. 78). e. 2, r. 3; p. 338, ante: and see titles 
MoutnsGS, Vol. XXL. p. 805; Bear. PnomSTT akp CBAtTEU Bsal, 
Vol. XXrV., p. 230. 

(p) Por forma of surrender, seo EnoyclopCB^a of Forms and Preoedenta, 

Tol V.. pp. 204 : of ^mittaocoa. pp. 214 etw?. As to the 

law relating to lurrcuders and admittoucei, see, further, title CovraoiDB, 
Vol. VI11., pp. 80 H SM. 

(q) Soriven on CopTbolds, 7th ed., p< 208; and see title CoPTBOLPa, 
yol VUI., pp. 47, 61. 
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767. CovoDacts for tiUo cannot be bclnded or impHed in a 
surrender, or entered on the court rolls, and it is the practice to 
have a separate deed containing or implTini; them. Such deed 
may be executed either before or after the surrender. As a rule, 
the covenants are implied by the use of the statutory ^ords in a 
deed of covenant to surrender (r); but, if they are contained in a 
deed following the surrender, they must bo In the full form, Bines 
the statute ( 4 ) does not then apply (0* 

758. In certain cases a surrender is unnecessary; thus, wheio 
a toBtator devises copyholds to such uses as his trustee shall appoint, 
or gives bis trustee a mere power of sale (h), or where a trustee in 
bankruptcy is selling copyholds forming part of the bankrupt's 
estate (r), the lord is bound to a<lmit the appointee or purchaser 
upon payment of a single fine, and without requiring the truhtee to 
be aduiitted and to surrender. 

A person exercising the i>owerB of a tenant for life under the 
Settled Land Acts (to) can convey copyholds without a surreodor(tiO, 
and, where copyholds are acquired compulsorily under the Lands 
Clauses Consolidation Act, no siirronder is required (x). 

769. Under the Schools Sites Act, 1811 (i/),convcyaucefloi copy* 
holds not exceeding one acre for the purposes of the statuto mayl^ 
made in the statutory form (a), 

SuS'Skct. 

760. In an assignment of leaseholds (6) it is customary to recite 
the lease and devolution of title to the vendor, hut. where there have 
been numerous dealings with the property since the granting of the 
lease, the internii'diate dealings arc recited gouerulJy, and only the 
ultimate assumnee to the vendor is particularly set out (c). Tlio 

(r) 8?ince “ a covrnsnt to surrender *’ is a •* conreyanoe ** (Con. 
veyancing and Law of Property Act. 1881 (44 ik. 40 Viet. c. 41^, s. 8 (v.p. 
coTCuants for title are hapliiAl by tLe use of ibc appropriate w(>nis. 
For forms of eoveuonts to surrenacr, see Kncyv!o])a$dia of Forms and 
Precedent*, Vol. If II., pp. 806 <1 4eq. 

(а) CoDveysneine aiiu Law of Properly Act, 18S1 (44 40 Viet. c. 41). 

(f) Ibid., a. 2 (v.) ; sec nolo {r), irupra. For form, Ke Fncyclopeedia of 

Forms and Precedents, Vol. Xll., p. 037, clause 2 a. 

(«) Gla9i T. Bie^rd^ (18C2), 2 De G. M. 6c G. 688, 0. A.; v. Wilwn 
(1M2). 3 B. dt S. 2C1; Ueaikrott ond Bowsoh'# Confrocf (1013), 108 
L. T. 185; see title CorinOLfis, Vol. Till., pp, 104, 100. where 

the land is derbed to the trustee {B. r. Gartani (1870), L. H. 8 Q. B. 200); 
see title Copvuolds, Vol. VllL, p. 103. 

it) Bankruptoy Act, 1883 (46 & 47 Viet o. 52), s. 80 (4); lillo 
COF7ltOU>8, vol. YIIL, p. 80. 

(v) r^eo title Sxnxsii 2 ii>Ts, pp. 624 et tetj., po9l; RctUrd Land Act, 
IS82 (46 & 46 Viet c. 33), a. 20 ; titleG opybolus, Vol. V])l.,pp. 104, 

108. For form of conveyance, see Enojolopsidia of Forms and rromente, 
Vol. XII., p. 816. 

(f) S 6ii^ Viet 0 . 18, s. 05 ; see titles CoHruLSOBT Pukcuasb op Land 
A»T> COMPXKSATIOV, Vol. Vl., p. 136 ; COPTUOLDS, VoL Vlll., pp. 20, 46, 
129. For form of conTCvanco, see Eneyclopcdla of Forms and l^ccdcnte. 
Vol. Xll., p. 815. 

(p) 4 & 6 Vici. e. 38. 

(aj Ibid., 8. 10. The Acl txprcsaly applies to lands of copyhold tenure 
(tW., s. 2); see, generally, title Edccation, Vol. Xll., Pp. 118 $i itq, 

(б) As to the aasignmeot of leases geaeralJy, see title LARnnonD avp 
Tbnakt, Vol. XVIII., pp. 675 ei «eg. 

(e) For fomii of assurance of leaseholds, see En^olopvdia of Forms and 
PreMente, Vo). XII., pp. 831^929. 
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recitals of the lease shooid include a verbaiim description oi 8 iBOT.A 
the parcels as in the lea^» and in the operative part these are Form of the 
referred to as **all and singular the hereditaments and premises Assmace* 
coniprlsod in and demised by the said lease *’ (<{). ~~ 

761. In a oonvoyance on sale of leasehold property the same Cc^reoimti 
covenants for title as in the case of freeholds are, muULiu mutandU^ 
implied by a person conveying as beneficial owner, with an additional 
covenant that the lease is valid and subsisting, and that the rent 

has been paid and the covenants performed up to the date of 
assi^ment (<). In the case of a conveyance of losseholde by the 
vendor os trustee, mortgagee, i)ersonal represontative of a deeoaaed 
person, committee of a lunatic so found, or nnder an order of the 
court, tho samo statutory covenants are implied as in a similar 
conveyance of freeholds {/). 

762. Where tho vendor, as original lessee, is liable for the pay- MtmnUy 
mont of rent or the ])orforniance of the covenants under the lease, ^ 
the purchaser eiprcKsly covenants for tho futnre to perform an<i 
observe the Issseu's covenants and to indemnify tbs vendor against 

this liability and the like covenant is given to a vendor wbo is 
axsignee of the lease to indemnify him against the covenant into 
which be onterrKl in the assignment to himself (/f). 

763. Whero part only of the property demisid by a lease is sold, Asi^gDreent 
the total rent is apportioned by ih(< deed of assignment between the ^ 
vendor and Iho purchaser, und both parties enter into mntual 
cevoiiants for payment of their respective shares, and for perform- 

unuc of the lessee's covenants ui the lease (i), but tho assignee of 
part l)ccomca liable to diairesa for tho rent of the whole of the 
prciniasH (A). The transaction mny also be carried out by way of 
nodorlease, in which case tlio purchaser incurs no liability under 
the covenants in the head lease (i). 

764. When leasehold property comprised in one lease is sold in In lou. 
lots, tho sale is usually effect^l by an assignment to the purchaser of 

the largest lot on trust to grant underleases to other purchasers (in). 

765. A purchaser of leasehold land, which is subject to a Licenced 
covenant against assignment without the landlord s licence, cannot 

(d) Soo KDcyclopicdiA of Funns and Prccodents. Vol. XU., pn. 831, 832. 

(e) Conveyaooiag and Law of Property Act, 1881 (44 S& 45 y lot. o. 41), 
s. 7(1) (H). 

(/) See p. 427. onts. 

( 9 ) See title LAWi>LOan akd Tskaxt, Yob XVllI., pp. 593, 594; and. 

05 to qualiiyinif tho covenant by the n^e o! the word ** hcnr<*fortb/* see 
ibid., p. 504. For a form, see Eooyclopsdia of Forms and Precedents, 

Vol All., p. 832; and sco 56 Sol. Jo. 796. 

(h) As to the liability of the lessee after assignment, see title Lakdlord 
AKD ItoANT, VoL XVIII., p. 502. 

(i) For foTQiB of such assignmenU, see Enoyctopeedia of Forms and 
Precodonts, Vol. XII., pp. 852. 655, 861,863. 

(A) »<oo title Lam i>Loai> akd Tbmant, Vol. XVIlI., p. 590; and, as to 
the JitibUitios of an riMignee, generally, see pp. 688 $fq. 

(f) Soe iMU. pp. 407. 408. 

(A) For forms, seo EucyclopcdU of Fems and PreoedeoU, Vol. XIL, 
np, 845, 847. ^duoiory owners may sell in this way (ffs Judd sad Polofid 
(Hid 8MiJh$r*4 OoniwU [1906] 1 Cb. 684, C. A.); see title TBum AKD 
TuusTSas. 
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eicT. 4. object to the title on the ground that the licence has not been 
Form of the obtained nntil the date of completion (h): bat, if the render fails 
Ass cran ce, to obtain the lioeoee after making reasonable efiorts to do so, the 
contract for sale ia not enforceable (a). 

If the vendor does not endeavour to procuro the lessor's licence, 
the purchaser is entitled to damages for loss of his bargain (p). 
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ScB'Sscr. i.—Reffuttrfd Land, 

766. Begistered land is ossurod to a purchaser by the oiecuUon 
of an instrament ot transfer in the statutory form, followed by 
registration of the purchaser os proprietor of the land(^). Under 
the Land Transfer Act, 1897 (r), the legal estate in land situate in 
a district where registration of title is compulsory docs not pass to 
a purchaser unless and until he is registen^ as proprietor (i). 

767. ^Vhere the sale deals w*iih interests which are not for the 
purpose of registration incumbrances, a convoyauco off tho register 
should be taken in addition to the transfer on the register (t). 

766. Recitals are not as a rulo permitted in a transfer of 
registered land, but a statement ilerming the estate of the vendoT*-^ 
for example, that he is seised in fee simple in possession free from 
incumbrances—may be inserted (a). 

Words of limKution bniheient to pass the legal estate, as though the 
property were unregistered, are usually inserted in the transfer (f>). 

The implied statutory covenants for title(c)nniy bo introduced 
by the use of the appropriate words (//); but, in the absence of 
special agreement, a vonUnr of land registered with an absolute 
title need not enter into any covenants for title, and a vendor of land 

{«) EUii T. Rcgtrt (JSSff), 20 Ox. D. 661, 0. A.; sec p. 403, ante. 

(o) Lehmann v. hrArihur (1868), 3 Cb. App. 49C; see, further, title 
Lakoloru a?<d Tenart, Vo). XVI11., pp. 679 ei $eg. 

(p) Day V. SingUtau, [ISOO) 2 Cli. 320, C. A.; see pp. 400 H efo., <tnU, 

( 9 ) Land Transfer Act, 1875 (3$ & 39 Viet. c. 87), rs. 20—30; Land 

Transfer Buies, 1903, rr. 97—157,182. As to the method of entoriog a title 
on the register, eeo titles Lamdloro awd Trrart, Vol. XVIII., p 583; 
Rsai PRorsBTT AKD CiiAiTSLS Bkal. VoI. XXIV.. pp. 3U ei 9ctj.: and. as 
to the efTcct of aslatutory traos/er.sce Utlo Beal 1*bofi:rtt an;> Ouattrls 
Real, Vol. XXlV.,pp. 318, 319. As tu sro title Mikk9, Uineiials, 

AKD Qdaarif.s, VoI. XX., p. 564. As to cuvenaats for title, soo Lund 
Transfer Act, 1807 (GO & 61 Tict. c. 65), s. 6 (3). 

(r) 60 6 b 61 Viet c. 65. 

(«) Ibid., a 20 (1) i ],aikd Traimfnr Roles, 1903. rr. 66—70 (Stat 
B. 6 b O. Rev., Vol. Vir.,Land (Registration), England,pp. 33,44); altered 
as regards r. 70, Laud Transfer Rules, 1008, IV. (Stat. R. A 0.1008, pp. 425, 
431); see title Rbal PaopERTT ahd CiiATTEia Real, Vol. XXIT., p. 308. 

(() UnlsM the transaction relates to matters not entered ^ tlie rogUter, 
an inttrument off **ihe register," thoogb sometimes odvisablo iu mert* 
gages, can rarely be isquirM on sales; see Encvclopcedia of Forms and 
necedents Yoi. XI1., pp. 139, 140; Williams, Vendor and Porobaser, 
2 Dd ed., pp. 1200 ef sso.; title Real Propertt akp Ciiai^els Ural, 
Vol. XXlV., p. 820. For forms of soob aasorsuccs, see Kncyoloptedia of 
Forms and Procedants, Vol. XII., pp. 464, 568. 

(a) Enovclopedia of Forme andPreoedcDts, Vol. Xf., p. 362. 

(b\ See Eo^slopAdia of Forms and Precedents, Vol. XI.. p* 362, note (d); 
Williams. Vendor and PurehsAer, 2nd ed., pn. 1109, 1200. 

(s) See Conveyancing and Lav of Propeny Act, 1681 (44 6 b 45 Viot. 
0 . 41), s. 7 ; p. 426, oafs. 

(d) Land iVanafer Boles, 1003, r. 99; see EncvolopgHlia of Fornu and 
Prefedonts, Vol. XI., p. 823. 
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regutered with a po oDo a o wy or qualified title need only coTenant 4. 

against eetotes and intereata excluded from the effect o( t'egiatratioD, Forai of tlie 
and implied covenants are oonstrued accordingly (e). Aunraocs. 
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769. Where the court Avee a judgment or makes an order 
directing the sale of land^;. every person who is entitled to or 
possess^ of the land, or eutitled to a contingent interest, or is a 
party to the proceedings or otherwise bound by the judgment 
or order, is deemed a trustee within the meaning of the Trustee 
Act, 1898 ig), and the court may make an order vesting the land in 
the purchaser (A). 

The court may also make a vesting order consequential on a judg¬ 
ment for specific performance of a contract concerning any land (i). 

770. A vesting order, made with the consent of the lord of the 
manor, passes the lands without surrender or admittance (yK The 
consent of the lord(k) may be given personally in court, or in 
writing verified by affidavit ((). 
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771. In the absence of express stipulatioo, the pnrehasor pays cv«u psjabie 
the costs of preparing the conveyance(m); of registration of the bjparcbMer. 

(«<) Laud Tranefor Act. ISO? (CO 61 Viot. o. 05). •. le (3). For 
a form oxtouding covenants for title to rights. Uabilitiee. and intcresU 
wliioh arc not deemed inourabrancca by reason of the Land Transfer Act. 

1876 (38 39 Viot. o. 87) e. 18, see Eucyclopcdia of Forms and 
FrecedonU. Vo). XI., p. 303. As to possessory titles, see title Rial 
pROFEATT AND CllATTELS RbaL, Vol. aXIV.. pp. 313, 8U. 

(/) As to vesting orders transferring estates to iDortgagees, see title 
Mortoaue. VoJ. XaI.. pp. 126. 319 s< $fg. As to vest^ orders, loc, 
further. Lunacy Act, 1890(63 A 64 Viet e. 6). a. 136; title lunatics and 
Persons op Uksounu Mind, Vol. XIX.. m. 464. 466: Trustee Aet, 1893 
(dC Si 57 Viet. 0 . 63). ss. 26—34 ; titles Infamts and Cuildrbm. Vol. 

XVIL. pp. 62,83; Trusts and Trustsu. 

ig) 58 U 67 Viet. o. 63. 

(A) 26id.. 8. 30: Truitoe Act. 1863, Amendment Act. 1894 (67 Si 68 
Viet c. 10). s. I: see Rs 2l<miagu, Faber v. ifoiifags, [1896] 1 Cb. 640 
(estates tail). Or a person may ne appointed to convey (Trustee Act. 

1893 <66 Si 57 Viet. o. 60). S. 33); see also Whiter. )V4i7e (1872).L. R. 

16 £q. 247: note (it), p. 470. port. For forma of vesting orders, see 
Dauiell, Cbaureiy Forms. 6th ed..p. 1068 ; 3 Seton. Judgments and Orders, 

7th p. 1221 ; see also R. S. C.. Ord. 64b, r. 2. 

<i) Trustee Act, 1893 (66 Sc 57 Viot. e. 63), a. 31; see title Sfscifio 
!P SSTO RM A K CE» 

(i) Trustee Act, 1893 (66 Sc 67 Viot. c. 63), s. 34 (1); see title Coptbolds, 

Vol. VIII.. p. 88. 

(k) Coeper v. Jone$ (1866), 2 Jur. (K. S.) 69. 

(l) AylM V. Co9. Ex poke AHw<M (1863), 17 Beav. 584: Bnsfots v. 

Beeik (1869), L. R. 5 0. r. 80. For the fines payable to the lord, see also 
PaUtee^ T. (1806), L. B. 2 £q- 31. As to veetlsg orders in 

lunacy relating to copyholds, soe Luna^ Aot. 1890 (63 Sc 64 Viot. e. 6), 

9. 136 (6), (6); title Lunatics and Persons or Unsound Mind, Vo). XIX., 

P. 466. 

(m) Pools V. fiOl (1840). 6 U. & W. 836; seep. 412, asfs. Aatothe 
costs of Dicing and vori^ing the abstract, producing deeds not in the 
vendoFa possession etc., see Be Joknsos ond TutUn (1886), 80 Cb. B. 

42, C. A.; ConveyaQiiing and Law of Property Aot, 1881 (44 4 b 46 Viet, 
e. 41), a. 3 (6); p. 348. cats; and of stamptng unstamped or losnfBdatitly 
etamped deeds, p. 338, ante ; aa to solicitefe^oosti, aee title BouenoRS. 
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trcmsfer under the Land Transfer Acta, 1875 and 1697 (n) •, of 
registering' tlid conyejanoo in Middlesex or Yorkshire (o); of a 
coTonant for or acknowledgment of the right to production of deeds, 
other than the costs of perusal and exoeution on behalf of the 
vendor and other necessary parties (p); and the expense of pro* 
curing attested copies of documonte retained by tho vendor (q). 

772. The exi^ense of the perusal and execution of the conve^nce 
by all necessary conveying parties (r); of an acknowledgment by a 
married woman, and of the certificate of acknowledgment where 
necessary; of enrolling a conveyance which operates as a disontailing 
assurance («); of registration of the vendor under the Land Transfer 
Acts, 1676 and 1897 (t), or of procuring a transfer from the I'egisterod 
proprietor to the purchaser (n). is borne by tho vendor. 

773. In the absence of stipulation to the contrary (a), the vendor 
pays the expense of discharging incumbrunces or getting in out* 
standing estates (5), or the udditiooal expense occasioned by the 
incumbrancers, or persons in whom estates are vested, being joined 
in the conveyance (r); hut not if the incumbrances are kept alive 
for the purchaser's protection (<!). 

774. The fine on admittance to copyholds and tho fees on 
surrender and admittance are paid by the purchaser («»); hut the 
vendor pays for his own prior admittauce if that is necessary (/). An 


(vi) as & 30 Viot 0 . SI; 60 01 Viet. c. 65: eec p. 432, nuU. 

(o) Sv» pp. 441 «i #<9., ▼. FvU4iiion (1842), 6 Q. B. 969. 

(p) Vendor Pu^asor Act, 1674 (37 St 38 Viet. c. 76), s. 3, foartb 

rak. 

(V) ConToyxnctDg and Law of Property Act, 1681 (44 Si 45 Viet. o. 41), 
fl. 3 jO): ana. as to the right of a purchaser to have such attested copice, 
MBcughUm t. Jewell (16^%), ISVeo. 176 ; as to Iba forni^'r rule aa to costs, 
see Iktn v. Tueker (1601), 6 Vea. 460; and. as to uttestod copies os 
evidence, coupsie Doe d. Bacon t. (1643), 7 Scott (n, r,), 333, 

339 ; p. 338, onU, 

(r) ougden, Vondore and Ptirelissers, 14th cd., p. 561. 

(s) Davidson. Preoedenta in Coiiv«>yiinctn^, VoJ. I., p. 478. 

{1} 38 St 39 Viet. e. 87; 60 A 61 Viet. e. 05. 

(u) Land Transfer Act, 1697 (60 St 61 Viet. c. 05), s. 10 (2). 

(a) For a form of such oouditions, soe Encydopsdia of Forms and 
PrecMSiits, Vol. XII., p. 414: and. for the effect of it, see pp. 330.337, anU, 

(4) EedaiU v. OxenKam (1624), 3 B. A C. 225, 226, 229 ; He l^ander and 
Walfard'e Contmet (tOOO). 63 L. T. 316. 

(c) See Sngdeu, Yendoni and Purohasetv, 14th od., p. 556; Dart, Vendors 
and Purchasen, 7th ed., p. 723; Jenee v. Lciou (1647), 1 Do G. A 8m. 
245; compare Uetvee v. (fill (16^), 1 Beav. 375. 

(d) Cooper T. CarUtrigKt (1660), John. 679. 

(<) Drury v. Jtfon (1746), 1 Atk. 95; Brodky v. Munlon (1652), 16 
Beav. 294; see GrtJiamv. Sine (1601), 1 East. 692; see, further, title 
CoPTiiOLi'S, Vol. YIII.9 pp. 26, 63; and see ibid., p. 29, as to fines otc. 
payable when copyhold land is taken under the Lands Clauses CuosuUda- 
tioQ Act, 1645 (6 A 9 Viet. e. 16). As to payment by cheque in a deputy 
steward, aeo BHdgee r. OtirreU (1670), L. It. 5 C. P. 451, Ex. Ch. 

(/) Paramore r. Oreenelxide (1653), 1 Sm. A G. 541. A eondition that 
the purchaser shaU have a pro^ oonveyanoe at lus own sxpe&ao does not 
alter tliia result and throw en him tbe expenses incurred by the vendor in 
onaHiylna himself to make a surrender (IvkiAlsy v. Taylor (1676), 35 L. T. 
i67}. Where tbe coats of surrender aro to be borne by the purohsaer, 
this doea not inolude tbe ooate of a veating order required to oouplete the 
vendor's title (Bradlsy t. Munton, tupra). 
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agreement to pa; costa and charges of admittance*' does not 
include the fine 

775. In the caso of land purchased under the Lands Glauses 
Consolidation Act, 184i3 (h), whether compolaorily or b; agreement (i), 
the vendor's and purchaser s coats of conveyance, inducing getting 
in oulstandiug legal estates, terms and interests, and deducing and 
verU^ng the title, are paid by the promoters (k). 

Sect. 6.— Cojnplciionf and Pajfitient of Pattiuuc-monzif* 
Svfi'Sscr. 1 .—of th$ Amirance{C), 

776. The purchaser cannot insist on the conveyance to him 
being exocuteu in his presence or in that of his solicitor i but he ia 
ontitlod, at his own cost, to have the exeention of the convevance 
attested by some person appointed by him, who may, if ho thinks 
fit, be hia solicitor (m). This rule applies to transfers of registered 
land(n). 

777. A purchaser can require the conveyance to bo executed by 
the vendor and other necessary part lea in person wberdthis ia pvactic* 
able (o). If the conveyance caouvi be osecuted otherwise tnan bv 
attnrnoy, it must appear either that the power has not been revoked, 
or that it is valid in favour of the purchaser notwithstanding any 
mallur which would operate to revoke it(p). The power of 


(q) iSnrrow v. Borrow (1855), 3 W. It. 687. 

(*) 8 &: 9 Viot. c. 18. 

(0 8se t6td., u. 80, 83, 85. 

(k) /M., s. 63 ; see title CowroLSORT Porch ask of Lard akd Cow* 
riOiSATiON, Vol. VI., pp. 112 ei ley. Prolimifittry expeum aod other 
vdstti not covered bv provision ora usually made tho subject of expresa 
stipulation; see JiTncyclopiedia o/ Forms and Proccdcui^ Vol. vlil., 
pp. 79, 83. 

(2) As to tho formatUica atteDdiog the ezeeutios of deeds, see, generally, 
title Dexds ard Otuxr Instauments, Vol. X., pp. 382 ct sso.; and, tor 
foruifl of IcsUcQoiiiuiu and attestation clauses, see ^ncyclopsoia of Forms 
and Precfidoiits, Vol. XlV., pp. 206 et seg. As to veetiug orders, see p. 433, 
an(e. As io Wio cHout's rigut to dralle.see title SouatORS. and, as to lien 
on ou uncompleted cooveynnee, see L'lJails t. OxenAam (1824), 3 B. & C. 
325; Ofenh4im v. E^aile (1829), 3 Y. 6e J. 262; title LtAN, Vol. XIX., 
pp. 17, 31. 

(m) Couveyaocing nod Law of Property Act, 1881 (44 45 Viet c. 41), 
6 . 8. The rulo only applies to sales made alter 1881 a 8 (8)). A& 

to the former law, see Finev v. Cha}iUn (1858), 2 De G. 8s J. 468, C. A.; 
Egsoz V. Panitll, Jhni^U v. £i$ex (1875), }j- R. 10 C. P. 638. 

(a) Laud Transfer Act, 1897 (80 L 01 Viet e. 65), s. 9 (U ; and. as to 
ezecuUou of instrnmenhaof transfer of registered land, soe title Deeds ard 
O niKR INSTRUVEMTS, Vul. X., p. 390; and see title Beae PsorERTr ARn 
CifATTEU Heal, Vol. XXIV., p. 318. 

(o) MiUkel V. iVeols (1755), 2 Ves. Sen. 679, 681; A’oel ▼. Wtiion (1821), 
Mndd. & G. 50; Sugden, Teudors aud Furohasers, p. 563 : Dart, Vendors 
and PurehaBeTS, 7ih ed., pp. 592, 693. lu practice, wUeu a deed has to bo 
executed by attorney, the power of attorney U validated by statute (see 
p. 436, poof), aud tho former objection to such execution has been in 
conscqueuce diminished. 

(p) Seep. 436, poit; title Aoexct, Vol. 1., pp. 232 ctvag. As to the 
form of exeoulioD under a power ol attorney, see tiUes Dasds akd Otska 
INATACHBKTS, Vol. X., p. 3M; LuVATICS ANDP&BSOVe OF UNdODRDAllND. 
Vo). XIX.. p 456: aoo see Trustee Act, 1893 (56 5t 57 Viot. o. 53), s. 28. 
As to the need for the power cl attorney to be uuder seal, see title Died# 
AMD Otoar Imstbvmbmtv, Vol. X, pp. 383, 394. 
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attoroey, unless filed at tlie Central Office (g)» should be handed over 
on ooiupletioo, or the right to production acknowledged (r). 

778. Where a power of attorney (a) is given for valuable con¬ 
sideration, and, in the instrunjeiit creating it, is expressed to be 
irrevocable, acts done under it are validated in favour of a purchaser, 
and the purchaser is not prejudicially affected by notice of anything 
doue by tne donor of the power without the concurrence of the 

or of the death, marriage, lunacy, unsoundness of mind or tjank- 
ruptey of the donor (f<). 

Tho same rule applies to acts done under a power of attoruey, 
whether given for valuablo consiiteration or not, expressed, in the 
instrument creating the power, to be irrevocable for a spocificd 
time, not exceeding one year from the date of the instrunient (c). 

779. If a power of attorney does not fall within tlie above 
statutory rules, a purchaser should require proof that the power at 
the time of its exercise hits not been revoked or suspended, either 
expressly, or by the death, bankmptcy or lunacy of the donor, and, 
until satisfied, should not pay over the purchase^monoy to tho 
attorney (d). 

780. A married woman, whether an infant or of full age, may 
by deed executed after the year 1881 appoint au attorney for the 
purpose of executing any de^ which she might hernetf execute (c). 

781. Where the conveyance contains any covenants by the 
purchaser, or any reservation of easements to the vendor, the 
purchaser should execute the deed(,^); though, if be accepts tlie 


(g) See note ( 0 ), tn/ra. 

(f) See Baton r. Sanxler (J834), 6 Sim. SI7, SIS; tho power of attorney 
shoald he abstracted ; see p. 3S0, anU, 

(a) Tho liiuita of the power of attorney must be strictly observed ; see 
title AoKKCY, Vol. I., p. lee. 

(b) CoDveyaAcixkg Act, 1882 {45 Sc 46 Viet. o. 30). s. 8 (1). Tlic statutory 
rule applies only to powers of attorney created after tlio 31st Docombor, 
1882 (md., c«. 1 (2), 8 (2)); aee aho ConTejaocing and Law of Property 
Act, 1881 (44 & 45 Viet o. 41), m. 46, 47: titles Agvkct. Vol. 1., pp. 220 . 
230; Deeds and Other Iksteomirts, Vol. X.. p. 394. As to execution of 
euriendera oi copyholds by attorney, soo title Oopyuoads. Vol YUI., 
p. 97. 

(e) Conveyancixie Act, 1882 (46 & 46 Viet. o. 36), a. 6. Powers of 
attorney may be deposited at the Central Office of too Supreme Court 
(Cooveysneiag and Law of Property Act, 1881 (44 Sc 45 Viet. o. 41), 
s. 48). 

(d) See Sngden, Vendors and Purchasers, p. 563; WiUiains, Vendor and 
PuKhaMT, 2Qd cd., p. 739; WoUmo ▼. Cook (1S04), 5 £sp. 117 ; Boaufori 
(Dttfce) v. Olynn (1856). 25 L. T. (O. 8.) 171; Re Douglao, Bx parU 
SnovbaU (1872), 7 Cb. App. 534. 

(e) Conveyancing and Law of Property Act, 1681 (44 & 45 Viet, o. 41), 
a. 40; see also title HrsBARD aun Wipe, VoL XVI., p. 365. It seems 
that a inarried woman ran not, ondesr the staCntory power, appoiat an 
attorney to exeonte a deed whidi would require to m aoknowledged if 
executed by herself *. aco Dart, Vendors and Turohosere, 7th ed., p. 602, 
note (f). At to aeknowlcdgoiMta of conveyaaoes by inarried women, 
see title Husband and Wits, Vol. XVI., pp. 323, 381 st $eq. 

ifi Tho reservation of ao easemest operates as a grant ^ the purohaser, 
and bis execution of the deed b osoessary to give legal eClMt to the grant 
(Dee d. Zhugloi T. Lodt (1835), 2 Ad. & El. 706, 743; Proud v. BaU§ 
0866), 11 Jur. (W. S.) 44), 443); snd see titles Dbbds and Otiibb Imstbu- 
rTS» VoL Z,, p. 472; Landloed and Tenant, Vol. XVfll., p, 428. 
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benefit of the convey&nce» this, notwithstandiisg non^eoation, 
impoeee on him a liability to give effect to iU provisions in favour 
of the vendor ( 47 ). A transfer of registered land need not be 
executed by n purchaser except where an entry is to be placed on 
the register in derogation of the estate passing to him(h), 

782. Where a person fails to comply with an order of the eoui*t 
directing him to execute a conveyance, the court may order the 
conveyance to be executed by a nominee for that purpose, and a 
conveyance so executed operates as if it had been executed by tho 
person originally directed to execute it (i). 

StrB-SXCT. /of PunkCM’nptWf, 

763. Tbe vendor must either himself give, or procure others to 
give, a valid receipt for the purcbose-money, and his inability to do 
BO is a defect in the title (A^). Formerly the recei^ was indorsed 00 
tbe deed; but, in a deed executed after the dlst iDecembcr, 1881, a 
receipt in the body of a deed ia a sufficient discharge to the i>erson 
making tbe payment, without any further receipt beuig indocsod(i), 
and since that date it has been the practice to insert the receipt in 
tbe body of the deed immediately after tho statement of the pay* 
xuGut of the purchase-money (mX 

A vendor is not bound to accept payment by cheque (nX 

784. A receipt in the body of a deed executed after the Slst 
December, 1881, or indorsed thereon, is conclusive evidence of pay* 
moiit in favour of a subsequent purchaser not having notice of non* 
payment ( 0 ). But a subsequent purchaser cannot roly upon such 

( 0 ) T. Ltotuird (1840), 3 Bosv. 373: May v. (1005} 

2 On. 605; see title JIkbds ano Otueb (bstrumbnts, VoI. X., p. 401. 

(h) E.g., whore the sale is subject to reeiricUvo conditionB (Land Transfer 
Rules, 1903, r. 153, Sohed. I.. Form 41 (8tat. H. St 0. Rev., Vol. Vll., 
Land (Kcgislration), Eoglaud, p. 33)). As to a grantee signing tho 
moraorial of a deed ralating to land in Middlesex, see title Bbal Peo* 
PBRTY AS II Cn.VTTBLS Kbat., Vol. XXIV., pp, 302, 303. 

(i) Jmlicaiure Act, 1634 (47 St 48 Viet. c. 61), t. 14: see He Edwards, 
Owen V. AWu'finis (1665), 33 W, R. 078; Uovarik v, Bowarih (1836), 11 
P. D. 95. C. A.; Us Cvthsari, [1893] 1 Ch. 466, 0. A.; Be latnUcy, [1893] 
W. N. 13 ; Olid, as to sales by the conrt, soe. further, 313 el seq., anU. 

{k) Forbss V. Peacock (1848), 1 Pb. 717. Tho bonus payable to a vendor 
under the Irish Lend Act, 1903 (3 Edw. 7,c. 37), s. 48, u not part of the 
*‘purobaso.TuoQey" (Be Oliver, Bamedm t. Batttsdsn (1910), 103 L. T. 
422). On a sale by joint vendors, both should join in the reoeipt; see 
BowsU V. BrodkuTSU [1901] 2 Ch. 160. 

(2) 0>aToyanoing and Law of Proporty Act, 1881 (44 St 45 Viet. o. 41), 
88. 1, 54. 

{m) A receipt is now seldom indorsed except in the case of corporations, 
9.^., tho KcclesLABtiral ConuDiee] oners, who nee a special form of receipt 
signed by tlieir authorised agent. 

in) Sm Clarks t. King (1826), 2 C. 5c P. 286; BJumbvrg v. Zt/e 
2n$srssU eU. Corporation, [1897] 1 Ob. 171 ; [1808] 1 CSl 27, 0. A.; 
«7eharlon v. Boyos, [1890] 2 Ch. 73. As to the protection afforded 
to tile vendor, if he accepts a ''marked’' or ^'certified" cheque, 
see titles Banrrbs and Baneino, Vol. I.» pp. 606, 807; Biixa or 
Excharox, PBrifenssORT Notbs, and Nbootiable iNSTRcmBNts, Vol. II., 
p. 405: and. as to banker's drafts see title Dakbui8 and Baneiko, Vol. I., 
pp. 602. 612. Ai to payment to an agent by cheque, sec p. 439, potl. 

(o) Conveyancing and Law of Property A^ 1881 (44 Sc 45 Yl^. o. 41). 
a. J5» A itstenent that tbe money has been paid is not a reoeipt within 
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receipt if he was eoaware of its eiistence (p). Absence of a receipt 
is preeamptiye evidence of non«pa^ent of the purchase-mone;^ and 
puis a sut^equeot purchaser upon inquiry as to whether it was {)aid( 9 ). 

765< The written receipt of a mortgagee is o sufficient discharge 
for auy money arising under the statutory power of sale, and a 
person paying the same to the mortgagee is not concerned to 
Inquire whether any money remains due on the mortgage (r). 

786. A written receipt by a trustee for money payable to him 
under any trnst or power is a sufficient discharge, and exonerates 
the perseu making the payment from seeing to its application or 
being liuble for its misapplication (s). All who Imvo not disclaimed 
or retired ought to join (f). They may appoint a solicitor (a), but 
not one of themsetyos, to receive the money (ft). ^Vliere trustees arc 
unable to give a discharge for pnrchaseouoiiey, the money may 
be paid into court (c) or, if the fund is under £500, into a post 
office savings bank(d^ 

A surviving trustee may exorcise the i)ower6 of tho trustees, and 
accordingly may give a receipt (e). 

A purchaser from a tenant for life selling under bis statutory 
power (/) is discharged by the receipt m writing of tho trustoes of 
the 0 oUlement,or, if the settlement empowers one trustee to act, of 
one trustee or of the personal representatives of the last surviving 
or continuing trustee (p). 


787. On a sale of superfluous lands under the Lands Clauses 
CouBohdatioD Act, 1S45 (ft), a receipt under the common seal of the 

thiiproviiioo (fieeiMr v. ToUey (2S93),68 L. T. 815). \e to tho effect of a 
receipt before and ninco tho etetuie, see title Dicm)d and Otius I^STKt;. 
USNTS, Vol. X., p. 464. 

(р) Licjfd$ Bank, Lid. v. BuUock, [1896] 2 Ch. 102. 195. 

(o) Or^^Mlade v. Dare (l$55), 20 Besv. 284; Kenrudy v. (1834), 
3 ify. 8( K. 699. As to the effect of a receipt dauKo in deterjaimng Che 
priority of equitable iacumbruicee, see titles Eqtity. Vol. XU I., p. 81; 
EstOPPFo., Vol XI1)., p. 387. 

(r) ConveTanclDs and Law of Property Act, 1881 (44 A 45 Viet. c. 41), 
4. 22 (1). This rule probably does not apply wliei^o the purchaser has 
notice that no money is ilue(i/oc8M v. H'utem (1808), 78 L. T. J, 6, C. A.); 
and leo title Moatoacb, Vol XXi., p. 250. 

(t) Trustee Act, 1893 (56 6t 57 Viot. e. 53), s. 20 (1); and, as to rccoipta 
by trustees, see, further, title Trusts avn I'KustKxs. 

it) Lc6 V. Bankey (1873), L. B. 15 £q. 204 ; seo Ball v. Frttnfk (1849), 
11 Boav. 619; Zoefte v. Lamas (1862), 5 De G. & Urn. 326; Dope v. 
LiddsB (No. 1), LtddsU v. NarUm (1855). 21 Beav. 183; Be Fryrr, Jdartin* 
doU V. i^tegaol (1857), 3 K. A J. 317; title IbcuSTS AifD TRaSTRES. 

(a) Trustee Act. 1893 (56 A 67 Viet. o. 53), s. 17 ; see p. 439. port. 

(b) Be Flowsr (C.). JiJ*., and Meiravoliinn Board of worke^ Be Fkneer 
{M.) and Bams (1884), 27 Ch. D. 592. 

(с) Trustee Act, 1893 (56 A 67 Viot. o. 53), s. 42 ; acc R. S. C., Ord. 64 b ; 
Ord. 65, r. 3; Cox v. Cox (1855), 1 K. A J. 261. 

(d) County Cooxte Aet, 1888 (61 A 52 Tict. o. 43), S. 70; and see title 
COUVTY Coum, Vol. Vlll.. pp. 498, 499. 

(a) Trustee A^ 1893 (56 A 57 Vict. o. 53). s. 22; and boo title Tbusts 
A dsn T&08TBB9. As to tho powers of the personal ropresontattvea of a 
sole truttee or last surviving trustee, see tit& 1'&V8T8 ajii> Tuustbbs. 

(/) See title SBnLXM&xts. pp. 662. 653 etseg., pcsU 

Settled Land Act, 882 (46 A 46 Viol. o. ^), as. 30, 40; Bs OamsU 
Orms amd HoryrMrM* Contrast (1B93), 25 Ch. D. 595; see title Sum* 
MlKTS, pp. 632. 640, 90$ty aad see iftftt, pp. 641. 643, poet, 

(8) 6 A 9 Viot. c 18. 
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promoters of the undertakers, if a corporation, or the bands of tvo 

of tbe directors or mana^rs acting hj the antboritj of tbe Completfos 

promoters, is a sufficient discharge lor the purebase^money (»)• ^4 

PayiDeiitoi 

SuD-SsoT. 3 .—Paynmi to Ariofu Mer Uaa (h4 Adml Vender, Poichase* 

788. Whore the property is subject to incumbrances which are monsr. 
to be discharged oat of the purchase •money, tbe parohaser must p^jneot ut 
pay tbe proper amounts to the incumbrancers and the balance to ioenm- 
the ven d or (/c). A purchaser who disregards an i n combran ce of which tnacm 
he has knowledge, and pays the ▼endor without the consent of the 
incumbrancer, is liabie to the latter to the extent of such payment (f). 

789. Where a solicitor (m) produces a deed having in the body 
theroof or indorsed thereon a receipt for the consideration money •oifcitor. 
or other consideration, and the deed has been executed, or the 
iudorsod receipt signed, by tbe person entitled to give a receij)!, the 

deed itself authorises payment being made to the solioitor, without 
bis pivHlucing any separate authority from the person who executed 
or signed the deed or receipt (n). This procedure can bo adopted 
also by vendors who are trust^s (o). 

The solicitor producing tbe deed muss be acting for tbe party to 
whom tho m^uioy is expressed to be paid (p), bnt in tbe absence of 
suapiciouB circumstaucss the purchaser may assume that the 
solicitor is so acting (<}). 

Tho enneideration must be paid in cosh, payment by cheque to the 
statutory agent not being aathorised (r), nor is payment by set-off 
warranted (»). 

(t) Ij.mds CJuuM CoUAolidstion Act, 1845 (8 9 Y?«t. c. 18). s. 181; 

SCO, farther, title CovrriaoaT PoacnAsa of Lakd amo CoKr^xsATiON, 

Vol. VI., pp. 20 ft ffQ, 

(1;) l^e SugdeD, vendors end PurehaAen, 14th td., p. 852 ; Dart, 

Vendors and T^trohasen, 7th ed.. pp. 888, 837. 

(i) part, VendOTv end PurohaaerM, 7tb ed., pp. 838, 637 ; sec Rayne 
V. Baker 0850), I Giff. 241; TildeeUy v. T^edge (1857), 3 Sm. 0. 543. 

As to the equitable rights of a peraon who pays eft a mortgage debt, see 
title MoarOAOB, Vol. XXT., p. 180- 

(m) As to whether it is necoasary for the eolicilor to have a certificate, 
see Sparling v. £fer«hm (1868). L. E. 2 Eq. 84 ; tiUe SOLiClTOnc. 

(«) CoDTeyancing aod Law of Property Aet, 1881 (44 U 4o Viet. o. 41), 

I. 58. Prior to thia enactment the poeeeeeion of an executed conveyance 
with a eiKnod receipt for the oouaideratjon money wae not aufficient, and 
a eeparate written authority woe neeeuery; aee Ttney v. CkAplie (1858), 

2 Do G. 5^ J. 488, 477, C. A. The statutory rule only eppliee in caeee 
whore consideration is paid or given after 1881 (Conveyanung and Law 
of Property Act, 1881 (44 A 45 vict. c. 41), s. 58 (2)). 

( 0 ) I'rusteo Act, 1883 (58 & 57 Vict. t. 58). s. 17 (1). Prior to that Art 
a tmtee vendor's aolioitor could not receive purchaee-money under the 
Gonvoyancing and Law of Property Act, 1881 (44 5& 45 Vict. o. 41), a. 58; 
aeo i?s BeUemv owd Idtiropelik^n Bcardof lForJts(1883), 24Ch. D. 387,0. A.; 

Be Be(Hng and 2ierten*$ CofUmeU [1898] 3 Cli. 260, 280, C. A. As to 
teocipta by trustees generally, see p. 436.<ni«. title Tansts aKdI^Ustebs. 

(p) Dav V. Equable Building Society (1888), 40 Ch. D. 401, 

404; but tbU was niieeticned in King v. Seiilk, f 1900] 2 Ch. 425, 432. 

iq) King Y. Smith, eupro. ^ ^ 

(r) Convoyancing and Law of Property Act, 1881 (44 » 45 Vi<^ c. 41), 
t« 58 1 aee ^lamtsrc v. A4fs Jafsrstto etc, Corpemitoa, [1897] 1 Ch. 171 ; 

Joftniton V. Boyet, [ISOO] 2 Ch. 73 : title AOSNOT, Vol I.. pp. 188, twU (dl 
185. As to payment to the vendor by cheque, see p. 437, «a*#. 

(«) Coupe V. Colder (1890), 82 L. T. 927. As to aet-ofl generaUy, see 
title 8xv*crv AXt> CouNTHtCLAm, pp. 481 ei eeg., foeU 
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790. Apart from the etatniory proTisions aa to BoUeitors jnet 
referred to, pajznent ehoQld odIj oe made to the Teodor's agent 
when he produces a apecial authority to receive it (<)• 

Bbct. 7 .—Other Formalitiee (u). 

Sub-Sect. 1.— Enrolment. 

791. On a purchase of laud for charitable uses the aesuraoce 
most, with certain exceptions (v), be enrolled in the Central Office of 
the Supreme Court within six months after its execution (to), 

792. An assurance made by a person under disability un^ler the 
Metropolitan Paving Act, 1617 (a), must be enrolled ui the Central 
Office of the Supreme Court (b). 

793. An assurance of lands of copyhold or ouatomaiy tenure under 
the Lands Clauses Consolidation Act, 1845 (c), must bo enrolled on 
the court rolls of the manor (d). 

794. AVhore an assurance of freehold land, made hy a vendor who 
is tenant in tail, ie intended to bar the entail and pa^s an OBtate in 
fee simple, it must be enrolled, by either vendor or purchaser, 
within six months after being exocutod by the vendor (<?}, in the 


(t) See Sngden, Tenders and PurchMom, 14th ed.,p. 667 ; title Aqsnct, 
Vol. I., pp. iC5, TIO. Where the purebsae is completed by the vendor's 
attorney acting ouder a power of attorney, tlie power will usually 
authorise payment of the purchase •money to him (i«eo Kucvclopodia of 
Porms and PrecedeuU, Vol. I., pp. 380, 362). and U it is valid for the 
purpose of couTeyaoee (see p. 436, oaU), it is valid also for the purpose 
of payuent. It may be that a purchaser making a paymout Co au 
attorney is also protected by tlie Conveyancing and Law of Property Act. 
1S81 (44 ic 43 Viet. e. 41). a. 47. sgaiost a rovocatiou of the power of 
which he is not aware, but the language of this statutory pruvifuou seoms 
to indicate that it operates only in favour of tJie attorney hiiuKeU. 

(«) Wheuever an sMorance ts mode under statutory powers, the statute 
must bo referred to for auy neccasary formaliUet; see, for example, titles 
AORlOtaTURE, Vol. 1., pp. 347 et SC^. ,* BCBIAL AUD CaSMATJOK. Vol. ill., 
pp. 430, 438. 441, 443, 460 r( seg., 60G ei sry.; (>>MMON6 AMU iltClITS OF 
CoMMOK, Vol. IV., p. 600 ; OmFDLSOBT PUitaiASB OF LaMD ANU Con- 
PBMSATtOK, Vo). Vf., pp. r>6 el teg., 62 et $eq.: Ei:<3,E9iA9Tic&L Law, 
Vol. XI., pp. 723 ei tcq.; EuccanoN, Vol. Xil., pp. 116 el tec. .* Ikfantb 
AMD CUILDILKK, Vol. XVll., p. 81; OPEN SPACES AMD ItBCnEATlOM 
Gnoo^ma, Vol. XXL, pp. 586, 686; Ssttlememts, pp. 638 ei $eq„ poet. 
As to a conveyance under the Reereatioii Groimds Act, 1859 (>2 viot. 

o. 27), see title Open Sfacbb and Bbchsatiom Guounds, Vol. XXL. 

p. 591: as to vesting of property under the i'own Gardens Protection 
Act, 1863, see title Open Spaces ahd Eecueatiox Grounds, Vol. XXL, 
p. 595; as to assuranocs by an infant of gavelkind laud, see title Infants 
AND Childrek. Vol. XVif., pp. 80, 81; as to sales by or to persons having 
special capacity, see pp. 308 ft $eq., anif. 

(r) As to the exoepted eases, see title Ciiaritixs, Vol. IV..pp. 182.133 ; 
Ecclesiastical Law, Vol. XL, pp. 721, 722 ; see also title OrsN Spaces 
AMD Bscreation OEUUND9. Vol. XXL, pp. 680, 661, 561, 507, 004. 

(«) See title Chaeitieb, Vol. lV.,p. 181. 

(а) 67 Geo. 3,0. zxix., known as Miohael Angelo Taylor's Act; see titles 
COtfPULHORT Pl'&CIIABX OP LaKO AND COMPENSATION, Vol. VL, pp. 8, 172; 
Hioewats, Streets, and Bridobs, Vol. XVL. p. 201. 

(б) Metropolitan Paving Act, 1817 (87 Geo. 3, o. zxix ), s. 61; B. 8. 0.» 
Ord. 61, r. 0. 

(e) 8 6c 9 Viot. 0. 18. 

(d) IM., ss. 98-^7 ; see title Ooptbolds, Vol. Vllt., p, 139. 

(e) Fhiea and Recoredes Aot, 1633 (3 6e 4 Will. 4, e. 74), s. 41; see title 
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Central Office (/). This rule does not apply in the case of a tenant 
in tail in possession, or the owner of a ban fee in possession, who Other 
is Belling under the powers conferred by the Settled lAnd Acts (^); msUtm.. 
and it does not apply to copyhold lands. A deM barring an estate 
tail in copyliolds mast be entered on the court rolls of the manor 
within six months after execution (h)t bat need not be enrolled in 
the Central Office (0. 

795. Upon a sale of lands of the Crown or the Uachiee of cnm aod 
Lancaster or Cornwall,-the assurance mnst be enrolled in the Land Dwbj Uoiii. 
lie von lie or Ducby Office witbiu six months of its execution (k). 


Bub-Sxct. c/ Ihtds. 

( 1 ) Mi<Ulet^ 

796. An a^urance on sale of any legal or equitable interest R<giitntio& 
in land in the county of Middlesex (1), with certain exceptions ItuidieMK. 
rofoiTod to later, should be registered (nO at the Office of Land 
Registry (n). The registration is effected by registering a memorial 


Keal rnorKKTT and Cbattelb Rbal, Vol. XXIV., p. 2S6. As to the 
enrohuent ol the consent of the protector of the eettlement when giveD by 
sepnrato deed, see pi SOS; and, as to the ounSrmatiou of voidable 
sisnrancea bj a teuant iu tail, see ibid., pp. 2S3, 264. 

(/) n. 8. a, ord. ei,r. o. 

ig) Settled hmd Act, 1BS2 (46 A iS Viet. e. 96), a. CS (1); see title 
8KTTLnirBNTa, p. 627, post. As to the Settled Land Acte, see title Ssttlx- 
UENTS, p. 024, note (a). pMi. 

(A) GiShona y. (1803), 1 £>e G. J. A Sm. 02], C. A.; Ony% ▼. 

}‘oUr$cn (186C), 32 CA D. 06, C. A.: and ace tiUe CoptiiOLDs, VoJ. YlII., 
p, 72. 

(i) Fines and llccoveriee Act* 1S33 (3 A 4 WUl. 4, o. 74). sa. 60, 54. 

[k) As to Crown landa, see title CossmotiONAi. Law, VoL VIL. p. 171; 
as to buds of the Duchy of Lancaster, »6«d., p. 238; of the Duchy of 
Cornwall, itid., p. 264. AsaipimaoU ol leases ol Crown lands are now 
exroipt from eorolmoat (see ibid., p. 174). 

(0 As to the area of the coooty of Middlesex for the porpoeo of the 
Middlesex UcKiMry Acts, see l/ocal Goveraincnt Act, ISSS (61 A 62 Viet. 
0. 41). s. 06 (3). 

(ns) Middlesex Registry Act, 1708 (7 Anne, e. 20), e. i. The ensctskeiit 
speaks of deeds, oouveyancei, and wUU.*' Tho term ** oonreyaitce ** 
denotes an Inetxumeat which oames from ono person to another an Lotereat 
In land (Cradiand ▼. PotUr (1874), 10 Oh. App. 8), bnt does not include an 
Act of Parliament or an adjudication order m baskraptey (Ra CtUcoU and 
Elvin'i OoKtwict, [1898) 2 Ch. 460,0. A.; see title Bankbuptct and Insqi.* 
VENcr, Vol. II., p. 88). Tho instrument is usually under seal (see HunUr 
V. Kennedy (18w), 1 I. Ch. R. 148, 226), but this it not necesearj to 
entitle it to regfetfstion v. PanwaU. ifual v. A'atv(lSS3}, 2 Hem.» U. 
170). As to rogistrstiou of leases and assignmants of leases, see titie Lamd« 
lOBD AKD I'ENAKT, VoL AVlll., pp. 401,472,683; of mortgages, title MoftT- 
OAQR, Vol. XXL, pp. 86, 87; of veutmg doolMtions, TrustM Act, 1883 
(66 A 67 Viet. c. 63). s. 12 ; title Tbvsts and TEoatEBd; of wills. Vendor 
end Pnrohaser Act, 1874 (37 A 88 Viot o. 78). e. 8; title Wills; 
Part, Vondors aihI rurohasers, 7tb od., p. 702; and generally as to the 
rewtratiou ol deeds, title Real Propsktt and CaATTUa real, Vol. 
XaIV.,pp. 801 H sac. As to tho rules appHoable to the regbtrstlon of 
memories, see Eooyclopmdla of Forms and Preoedenta, VoI.aL, pp. 273 
at 9 tq , 

(a) The Middlesex Rcgistir is transferred to the Land Registry (X^nd 
B^try (Middlesex Deeds) Aet, 1891 (64 A 66 VioL e. 64). e. 1). 
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oi instrumeat (o). Begutration U not eompulsory, and omiBsioD 
to register does not m anj way invalidate the inatrumeDt as an 
aB8orance(p); bot it exposes the pnrohaaer to the risk of being 
postponed to a eubaeqaent purohaaer or mortg&gee> who takes 
without notice and registers firat(q}. 

The court has juriddiotion to order the rectification of the 
register (r). 

797. The provieions of the Middlesex Itegistry Act, 1708 (s), do 
not apply to copyholds (t); to lands registered under the Land 
Transfer Acts (a), save as regards eetatea or interests excepted from 
the effect of registration under a possessory or nualified tiUe> or an 
unregistered reversion on a registered leaseiioid title, or dealings 
with incumbranees created prior to the registration of tho land (a); 
to Crown lands in England or Wales affected by any deed to which 
the Commissioners of Woods and Forests are parties, and which 
has been enrolled in the office of Laud Hevenues, Kecords and 
Enrolments ((); or to instruments made after the 80tb July, 
1900 (c)» which may be rogislered under the Land Charges Regis¬ 
tration and Searches Act, 1868 <d), or the Laud Charges Act, 
1900 (tf). 


(e) See title Rxal PaovEBtr ahd CuATnLS Heal, VuI. XXIV., 
p. 302. 

(p) R 0 0*Dyrni'$ B$0l4, parU Uaw4 (18S5). IS L. K. Ir. 373. 0. A. 

(e) See tiUe Heal PnorsuTT akp Ciiattru Ural, Vo]. XXIV., 
p. 30$; anO, as to pnority as sffeoted by registrailoD, ace title Hoax- 
OAOE, Vol. XXL, pp. 334 et 90q., sod esses there ohed: soo also 
MorUn4t T. Cooptr U$$9), 2 Bum. 198; Qrtav49 v. TofieU (1880), 14 
Ob. D. 663. C. A, A eoQveyaooe of laud compulsorily acquired uodcr the 
Lands Clausee ConaoUdatioD Act, 1845 (8 m 0 Viet. c. 18), should be 
rcfistered ; see Dart, Vendors and Porohasers, 7tb eO., p. 70u. 

(r) Seo Land Registry (Middlesex Deeds) Act, 189) (C4 & 56 Viet. c. 64), 
s. 1, which appears to apply to the Middlceex Deeds Register the powers 
of notifioatlon existing under the Land IVansfor Act, 1875 (38 A 30 Viet. 
0 .87), 8 . 96 (SUpAoMoa v. Forks, [ iOOO} 1 Oh. 606); and see Land 'rrauefer 
Act, 1807 (60 A 81 Viet. e. 65), s. 7 (2). 

(s) 7 Anne, e. 20. 

(f) Jbid., s. 1 . Bot an eDfranchisement deed of copyholds should be 
registered (R. v. Rspfsfrar pf Deeds /or County of Mitldksex (1888), 21 
Q. B. D. 6 M, C. A.). As to leases of copyholds, soe title Landlord and 
Tenant, Vol. XV71I., p. 401, note ()); Dart, Vendors and Purchasers, 
7th eA, p. 699. It is usual to register all instruments relating to copyholds 
which ate not entered ou the court roUs; see Kigge on Hegisfration (1798), 
p. 88 , n.: Enryclopmciia of Forms and Precedents, VoL XL, p. 268. 

(tt) Land Transfer AeU, 1876 <88 A 89 Viet. c. 67), s. 127; 1867 (60 A 61 
Viet. e. 65); see also Land Registry (Mlddl «cz Deedls) Act, 1891 (64 A 66 
Viet, c. 64), Sehed. 1. (14). H^ere land in Middlesex which is outside the 
compulso^ area (see title Real Peofertt and Chattels Ksal, 
Voi XXli., p. 308) is remored the Land Register, it reverts to the 
jurisdiction <n the Middlesex Deeds Registry (Land Tnmsler Act, 1897 
<60 A 61 Tiot. o. 66 ), a. 17 (3)). 

( 0 ) Ibid., Sohed. I.> amending the Land Transfer Act, 1676 (38 A 39 
Viet. e. 87), s. 127 ; see title R&At P&ofsbtt and Chattels Real, Vol. 
XXIV., pp. 311 si «« 9 ., 320. 321. 

( 6 ) C^wQ Lands Aet, 1863 (16 A 17 Viet o. 56), s. 6 ; soe title 
C<^ 6 Tm]Ti 0 VAL Law, Vo). VIL, p. 174. 

( 0 ) The date of tbo passing of tbe Land Charges Act, 1900 (68 A 04 Viot. 
0 . 26). 

(d) 51 A 52 Viet. e. 51; see pp. 358 oi ioq., anU* 

(s) 68 A 64 Viot, 0 . 26, A 4 i see pp. 888 «i Ng., anU. 
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798. An a 08 urance(/) on of land in any of the three 
ridin^B of Yorkshire (p) ahoald be registered (h). The registration 
is effected by presenting a memorial for enrolment (t). Omission 
to register p^tpones the purchaser to a sub^nent pnrehaeer 
or incumbrancer who registers first, even thongh snoh subsequent 

! »urchaser or mcurabrancer takes with notice. Except io the ease of 
raud the register is conclusive as to priority (k). 

799. There are the same exemptions (f) as in the case of lands in 
Middlesex (m) as regards land registered under the Land Transfer 
Acts, 1675 and 1607 (n), Crown lands, and instruments capable 
of registration under the Land Charges Begisiration and Searches 
Act, 1868(o), and the Land Charges Act, l^(p). 

(iii.) Lantli in tJa B^ord Lepti. 

800. An assurance on sale of land subject to the Bedford Level 
Act, lOdd {q), should he registered in the register kept at the office 
of the Bedford Level Corporation at Ely. Omission to register does 
not render the conveyance invalid as between the parties to U(r), 

{/) *'AiiRuraTice'* ieclndes, iiU#r alto, cooveyaace (Yorkridn Registries 
Act. 1884 (47 & 48 Viot o. 64), 8.3), but not so sgroement for tlio eoio of Ifi txd 
{Podo^rT. //nmuon. (1803] 1 Q. B. ISl. C. A.)* As to mortgages, see title 
Moktuages. Yol. XXl.. pp. 338 ef tea.: end. as to wUU. see Vendor end 
rurohftacr Act, 1374 (37 St 38 Viot o. 1%), s. 8; litlo Wilub. As to regU- 
trotion of deeda in Vorkeblro generelly, see title Rsex. Poopeutt and 
C nATTEiB Rbad, Vol. XXIV.. pp. 304 ei 4tq. 

(^) Sco Yorkshire HegiAtrics Act, 1884 (47 dt 48 Viot. o. 64), a. S. As 
to the earlier Yorkehire Registries Acts for the different riding, see title 
Real Propebty and Chattkls Beal, Voh XXIV., p. 304, note {f}; 
Enoyc)opp>die of Forms end Precedents, Vol. XI., p. 276. 

(A) Yorkshire Registries Aot, 1884 (47 & 48 Viet. o. 64), s. 4. As to 
registration of leeecs end assignments, see title Landlord and Tenant, 
Vol. XVIlf., pp. 401, 583: of mortgegea. Utle Moetoaob, Vol. XXL. 
p. 87 ; of vesting decleretions,Trusteo Act, 1883 (56 it 57 Viet. c. 53), s. 12 ; 
title Trusts and TRu6Tr.E8; of wills. Vendor and Purchaser Act, 1874 
{37 fk 38 Viot. 0 . 78), s. 6 ; title Wills ; and see note (/). vtipra. 

(i) Sec title Real Frovertt and Chattels Rsat., Vol. XXIV., pp. 306 
ei seq. For the nraotice ss to registration, see thitf. .* £noyc)op4aia of 
Forms and PreceaenU, Vol. XI., pp. 275 ct sc?. 

(A) See titles Mortgags, Vol. aXI., pp. 338 ci #«?.; Beal Paoexrtt 
AND CuATTRLB REAL, VoL XXIV., p. 306 ; Aud, IS to pemus oUimlng 
under assurances duly registered, see Yorkshire Registries Act, 1884 
(47 & 48 Vici. c. 64), s. 17. Apparently registration does not give priority 
over equities which are not capable of registration (TFAifs t. A'cayfoa 
(1685), 11 App. Cas. 171, P. 0., on the Boutfi Australian Registration Act 
of 1342 (5 Viet. No. 8), s. 3): but compare Bofftiem r. Hobion, [1366] 8 
di. 403; ifatk« v. IVAtfekw, [1912] 1 Cb. 735, 767. As to the protection 
afforded to a purchaser bv a caveat, see title Rrax. Pbopbrtt and 
CuATTELS Real, Vol. XXiv., p. 307. 

(I) See also titles Landlord and Tenant, Vol. XYIII., p. 683; Real 
PaoFSHTT AND CirATTBLS Real, Vol. XXIV., p. 306. 

(nt) See p. 442, nrfte: and, as to Crown lauds, see also Torksbire Registries 
Aot, 1884 (47 & 48 Viet. o. 54), s. 30. 

(a) 38 & 30 Viot. e. 87; 60 & 61 Viet. o. 86, SobeA 1.; see p. 442, ant#, 
(o) 61 4c 62 Viet. e. 61: see pp. 368 pt ##?.» ant#. 

(p) 63 6c 64 Viet. c. 26, a 4 i see pp. 363 «f #«?., ani#. 

(?) 15 Gar. 9, o. 17; see title Iual Peopibtt and CBAntLS Rial, 
Vol XXIV., p. 807. 

(r) H'iUis v. Brown (1839), 10 8fa. 127. 
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bat it seems thai it mej postpone the purchaser to sobBequent 
moambranoers who register before him (t). 

StTB-SSCT. 

801- Oa the porchase of an equitable estate in land, the prioritj 
of a purchaser does not depend on his giving notice of his purchase 
to the trustees, mortgagees, or other persons in whom the legal 
estate is vested (6). But notice is advisable in order to prevent 
the legal estate Mng acquired for value without notice of the 
purchaser's equitable title (c). 

802. On the purchase of an equity of redemption in land the 
purchaser should inqaire of the mortgagee os to the amount due to 
him on the mortgage, and should give him notice of the conveyance 
of the equity in order to prevent him from tacking a subsequent 
advance to the original mortgage (d). 

803. On the purchase of a remainder the purchaser should give 
notice of the transaction to the trustees of the settlement for the 
purpose of the Settled Land Acts (e), or, if there are none, to the 
tenant for life or the or<linary trustees, so as in the event of a sale by 
the tenant for life under hts statutory power and his subsequent 
death to prevent the proceeds being paid to the remainderman (/). 

Gctb-Sbct. 

804. A conveyance on sale (^) must be stamped at double the 
rate set out in the subjoined scale ( h ) ; but the single rate applies 

(0 UoiU^n V. Sharps (1608), 10 East, 350; title Landlord and Tknant, 
VoJ. XVllI., p. 4U], uotc (i); and Me Enoyclopttdia of FormB and Prccc* 
deoU, Vol XL, pp. 276 ei uq. As to the effect of non-resistration. MO, 
further, title Rxal PRorE&TT and Cuattels Real, Vol. XXIV., p. 307. 

(o) As to Dotico to be dven by a mortgagee before ezoreUing b)s statu¬ 
tory power of sale, aee ti^e Modtoaob, voI. XXL, pp. 261.253 ; and by a 
tenant for life before seUiog under the l^ettled Limd Acts, see Settled Land 
Act, 1882 (45 48 Viot- 0 . 38), a. 45(1); title SsTTLaKENl'S, pp. 638 

et * 

(5) 4he doctrine of notice, applicable to equitable interests in trust funds 
and to choses in action, doen not spply to laud; ecc title Equity, Vol. 
Xnt., pp. 78, 80. As to the nrioriUoe of persons interested in land, see 
ibid.; title Mobtqacr, Vol. XXf., pp. 327 <t saq. Where title doods are 
retained by the vendor, notice of the conveyance to the piuubasor should, 
by arrangement, be uidoraed on one of the principal deeds, though the 
purchaser cannot, in the absence of agreement, insist on this (Dart, 
Vendors and Purebasors, 7th ed., p. 712). But the purchaser can insist on 
notice of covenants in tbo conveyance to him rcsiricting the use of land 
retained by the vendor being indorsed upon or annexed to one of the 
common title deeds (Convoyaziciog Act. 1011 (1 & 2 Goo. 5, o. S7}» s. It)- 

( 0 ) See Dart, Vendors and Puremasors, 7th m., pp. 107, 1193. 

(<^ As to the doctrine of tacking, see title Mortcaos, Vol. XXL. pp. 330 
ii tsq. Aa to the risks to a purchaser of an equity of redemption arising 
from the doctrine of the consolidation of oiortKoges, see «o^.« p. 2U8; 
Davidson, Precedent* in Conveyancing, Vol. II., Part II., pp. 288 et 

(#) dee title ^iTtLXnaNTa. p. 624. note (s), potl. 

(/) See Wh44lwright v. WoUc^ (1883), 23 Cli.'B. 752; and. as to a sale by 
the tenant for life overriding the estates of incumbrancers of the remainder- 
man, see R 0 Vaviu and KirU'i Contract, (1010] 2 Oh. 55, C. A.; and icc, 
generally, title SaTTLEHENts. pp. 638 ci uq., po%t. 

(g) As to the moanlag of ^^eonveysnoe on sale,'* see p, 445, poet 


(h) For note (h), aes p. 445, foH, 
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where Uie ftmoant or valae of the ooiuideratioD for the sale does Bmt. 7, 
not exceed £500, and the in Btrutsent contains a statement certify* Other 
lag that the transaction tberel>y effected does not form part of a mallUee* 
larger transaction, or of a series of transactions, the aggregate valae 
of which exceeds £500 (i). 

806. A conveyance on sale** chargeable with stamp duty (A) xiMningoC 
incJudes every instrument, and every decree or order of any court 
or of any oommiasioners, including a foreclosure order (0, whereby 
any property (m) or any estate or interest in any property, upon 


Where a conveyance reUtee to several distinct mattm, it must be ohsr^ 
with duty in respect of each matter (Stamp Act, ISSt (54 A 55 Vict. 
c. 39), s. 4 ; see tiUe Revbmu^ VoI. XXIV., pp. 707 H teq.): but an instju* 
meat relating to several distiACt copyhold tenomente, in reepeot whereof 
several flues ore payable, is not on that account to bo charged more than 
onco with duty (Stamp Act, 1S91 (54 5s 56 Viet. o. 39). s. S5 (U). 

(k) Finance (1909-10) Act, 1910 (10 Kdw. 7, o. 8). i. 73. With certain 
exceptions the same rate is payable on votunt^ assurances tnfsr viva 
upon the value of the property transferred {Ufid., s. 74). A conveyance 
made fur cfTeotuating so appointment of a new triutee, or the retirement 
of a trustee alibougb no new trustee Is appoiotad. is lishie to a fixed duty 
of 10s. (Stamp Act, 1891 (54 A 55 Vict. o. 39). a 83; Finance Act. 1003 
(2 Kdw. 7. 0. 7), s. 9; I'inanee (1900.10). Aot, 1910 (10 Edw. 7, c. 8), 
s. 74 (G)). The scale referred to in the text is contained in the Stamp Act, 
1891 (54 & 55 Vict. c. 39), Sched. 1., and is as follows:— 


Where the amount 

or 

value of the consideration for £ 
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For every £50, and also lor any fractional part of 850 

of such amount or vilae • . • .050 

All the facts and circumstancse affectiug the liability to duty or the 
amount mnat be stated in the conveyance (Stamp Aot, 1891 (54 St 55 Viot. 
0. 39), e. 6 : sec title Bsvxnus, Vol. XXIV., p. 704). 

(i) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), e. 73, For o form 
such declaraUon, see iMoore's Practical Forma, 5tb ed., p. 514. 

{k) Stamp Aot, 1891 (54 it 65 Vict c. 39), a I, Sched.7. 

(1) Finance Aot, 1898 (61 it 63 Vict. c. 10), a 6. ^Mlere a decree or 
oraer states the value of the property, the statement is conclujiive 
for the purpose ^ determining the rate of dnty (ibhi., s. 6 (ti)); and the 
payment of od eciomt duty on each decree or order exempts any oon- 
vevanee following upon it {ibid., a. 8 (6)): see, further, title Uoniaaox, 
yd. XXI.. p. 291. 

S t) " Property is that whieh beloofs to a person exclusively of otbeie. 
can ^ the subject of bargain and sale to another (PvtUr t. inland 
fieseans Cemmiiiiener# (1854), 10 Bxch. 147» 158). An exclosive right to 
tiM a patent (see Smsftiiw Ce. e/ AutftnUia v. IuXand Bnemie Cewwii* 
•iowers, (1897] 1 Q. B. 178, C, A.; compare Lmmmt Asphalts Pat>i«»0 Oe. 
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tbo i&lo thoreof, id transfer rod to or vested in a purchaser, or nny 
other person on bia behalf or hy his direction (nX It does not 
inclode a conveyance of foreign property executed abroad, notwith> 
standing that the consideration is f4yable within the United 
Kingdom (o). 

An amalgamation of tbe undertaking of two companies (p), 
or an exchange by a shareholder of shares in one company for 
shares in another ( 9 ), or the conversion of a partnership into a 
limited company (r), or on assignment of a share in partnership 
assets upon a dissolution (s), may be a conveyance on sale for the 
purpose of stamp duty. 

A conveyance made by a mortgagor to a mortgagee pursuant to 
a foreclosure order is a couveyance on sale (a), but not a con* 
veyance by way of family arrangement ( 6 ), or on a partition (c). 

806. Fixtures and standing timber pass by the conveyance 
without mention (d), but the amount of their valuation must be 
includ^^d in the sUtomont of the consideration. 

The ad valorem stamp is not payable in respect of chattels passing 
by delivery (e)> suob as loose plant or maebinory, unless they are 
assigned by the deed. Whore tbe chattels imve not been delivered 
before the execution of the conveyance, a recital that they hu\'e l>een 
sold may operate os an assuranceof tbemsoas to attract ml vnhrem 


t. Inland Tlnenut C^mmUfiixnsri (IS72), L. R. 7 Etch. 311; Heap v. 
HartU^ (ISSS). 42 Ch. T). 461, C. A.), and the goodwill of a biitiooM 
(FotUf V, iiiiafti S«venu4 (1854), 10 KzoU. 147; lirooke 

<3 Co. ▼. Inland Jtovenuo Communionen, [1800J 2 Q. D. 350; 
compare Jmndelt r.Bell (1683),02 J. (cu.)537,0. A.), arc " propot^"; 
but not a licCQCe to ewt a building nnlt^ couplod with n grant {wver 
Thanut Coniertalore v. Inland Reoonue CommieHonero (1880), 18 Q. B. D. 
270). or a policy of insurance where no lose lias ocourrod v. 

Herbert (1820), 0 B. dt C. 306; corepaie CnidwcU v. Dawtm (IS.^), 6 
Exeb. 1). 

{n) Stamp Act, 1891 (64 & 66 Viot. 0 . 30), e. 54. 

(o) Jfapie (0 Co. {Parie) v. Jsfend Commieeionere, [1900} 2 

K. B. 834, C. A. 

(p) Fumeet Rail. Co. v. inland Eerenue Commi$eion>rt (1864), 10 
Jur. [N. s.) 1133; Oreat Weeiem Bail, Co.y. Inland BevenuoCommieeionere, 
(1894) 1 Q. B. 507. C. A. 

(y) CoaU V. Inland Revenne Commueionere^ [1897] 2 Q. B. 423, C. A. 

(r) FoeUr (JoAn) d 8on$ v Inland Revenue ConmUeionere, [1894} 
I Q. B. 516, C. A.; see also CheetorfiM ISrevery Co. v. Inland Revenue 
CofnmUtionert, (1809) 2 Q. B. 7 . 

{$) Pcitor T. Inland Revenue Cowmieeionere, evpra; Chritiie t. Jnbind 
Revenue Coamueionere (1866), L. B. 2 Ezoh. 46. 

(а) Huntington v. InMad Revenue Commieeionere, (1896] I Q. B. 422 ; 
see p. 44G, aafo ,* title Mobtoaos, Vol. XXI., p. 29 T. 

(б) hrietol {Marqueee) v. Inland Revenue CommiHeionere, [1001] 2 K. B. 
830 (where, boweyor, the troiisaotion was hold to be a sole); see Dsnn d. 
Manifold t. Diamond (1825), 4 B. C. 243 ; Wignore v. Joyce (1848), 13 

L. B. Ir. 164; CkrieUe ▼. Inland Revenue Commieeionere, eupra» at p. 51. 
As to family armngomonts generally, see tiilo Fakilt Ahkahobhekts, 
Vol. XrV., pp. 630 ft eeq. 

(e) See tnies PAiimiov, Vol. XXL. p. 824; Bevemds, Vol. XXIV., 
p. 728. 

(d) Aa to flxturea, see title LiKnLOKD avd TnnAifT, Vol. XT til., pp. 416 
Heeg.! ss to timber, see ibid,, pp. 429 et eee. 

(s) See Stomp Act, 1801 (54 k 55 Viet. e. 50), s. 50; see title Sals or 
QOOM, pp. 165, 106, oafs. 
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if}ty (/y The safer way ia to apportion the ooneideration in the 
agreement, and make no mention of the ci^tteU in ihe convey* 
ance; if such apportionment hag not been made, they ahoold be 
delivered before ezecuCton of the conveyance, and a recital to that 
effect inserted (p). 

807. Goodwill attached to premisoB, if not mentioned, pasees by 
the conveyance {h\ bat if sold Hoparately gtamp duty b payable 
upon tho contract (t). 

806. A conveyance made partly in consideration of a covenant 
by the purchaser to make, or of his having previously made, any 
substantial improvement of or addition to the property conveyed, or 
of any covoudut relating to the subject*matter of the conversance, is 
not chargeable with any duty in respect of such further 
considonvtion (fr). 

809. Where the consideration includes any stock or marketable 
security, the conveyance is charged with ad valor^o^ duty in respect 
of the value of the stock or security (0» the value for this purpose 
being the value, at the date of the instrument, pf the.slock or 
security according to the average price thereof (m). Where the 
security is not a marketable security, the conveyance is charged with 
ad valoi'fm duty in respect of tlie amount duo on the date thereof 
for principai and interest upon the security (n). 

810. Where tfie consideration, or part of it, consists of money 
payable periodically fur a definite period not exceeding twenty years, 
po that tho total amount payable can be previously ascertained, 
ad vahirm duty ia calculated on such total amount (o). Whore the 

(/) UorafaU ▼. //^y (1S4S), 2 Ezoh. 778; Onm^U ▼. Tniand Revenue 
ConmUtiif>n€T$ <1890). 81 L. T. 833. 

(7) Tho property has tbi*u ii.iMd by the deliTery, and owllior the recital 
Doi the receipt oau operate as ao aasurance v. MnrgreU, [1894] 2 

Q. H. 18, 24, C. A.; compare 2U Er pnrie Safuinan, [191 O’) 

W. N. 205, C. A.). Whore poseesaion has not been gtren a receipt may 
be an assurance; ooe UUe BrtLS 0 ? Sals, VoL UI., p. 9. 

(A) See Be Kitchiii, Ex parts PunasU <1880), 16 Ch. D. 228, C. A.; 
potter V. /uland Cammus^iisra (t8i>4), 10 Kxoh. 147. 

(t) Weti London ByndieMt v. Inland R4c4nu4 Camnti$$ioner4t [1898] 2 
Q. B. 507. 513. C. A.; Stamp Act, 1891 <04 & 55 Viet. 0. 39), s. 59 (1): 
hut not where the goodwill U incident to premisos eitaate abroad (Inlaml 
Revmue Vomini6$ionerit v. Matter <D Co.'f Margarine, Lid., (1901] A. C. 
217). As to goodwill generally, see titlea Vol. XXIX.. 

pp. 104 ei tteti.: Tkadb and Tkaor Unioms. A conveyance of a patcot, 
however, docs not escape duty on the ground that it ia only used abroad 
{SineHing Ce. 9/ Autlralia v. Inland Revenue Oo&>MW«(9a4rs,[lS9711Q. B. 
175, C. A.; Urban v. Inland Revenue Comnueionerv <1012), 29 T. L. It. 
141; (1913), Tiin<s,22nd April, C. A.; aeo titlo ?atbnt8 and Inventions, 
Vol. XXII., p. 184, note </)). 

{k) Kinance Act, 1900 (63 & 64 Viet. e. 7), s. 10. 

(l) Stamp Act. 1891 (54 & 56 Viet. c. 39), s. 65 (1). 

(m) Ibia., 6. 6; aee Fo$Ur (JoAa) <2 Sene v. Inland Revenue Com* 
mietianert, [1694] 1 Q. D. 516, (j. A. Ae to the expression ** marketable 
seeurity." see title Ebvunub, Vol. XXIV.. p. 72S. Where there is no 
market price ftscertainablc, the value should ^ based npon the averagn 
of the latest private transactions, or, if there have been no deaUags, should 
be token at par, in tho absenoe of reliable evidence to the contn^ (Alpe, 
Low of Stamp Datioa, 12th ed., p. 19). 

(n) sump Act. 1891 <54 & 55 ^ot. o. 30). S. 55 (2). Stock ** iocludei 

shsres'' («m. s. 122). 

(9) Z6id.. s. 56 <1). 
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periodic^d pa/menU are to extend beyond a period of twenty ^eare or 
m perpdtaity, or for an indeliiiite period not terminable with Hfe» 
the eourejance is charged with duty calculated on the total amount 
which will or may be^me payable during the period of twenty 
years from the date of the instrument (p). Whero the money is 
payable during a life or livesi the duty is calculated on the amount 
which will or may become payable during a period of twelve years 
from the date of the instrument ( 7 ). 

The conveyance is not liable to farther dul^ in respect of any pro* 
vision contained in the conveyance for securing the periodical pay* 
ments; and a separate instrument made for securing the peviouical 
payments is not chargeable with any higher duty than Ids. (r). 

Where the purchase-money or any part of it is left on loan and 
secured by a mortgage, the conveyance und mortgage are botli 
cbarguable, since the transaction operates as a payment and 
advance (t). 

8 U. Where the conveyance is made in consideration, wholly or 
in part, p! a debt due to the purchaser, or subject, either cortainly 
or contingently, to the payment or transfer of any money or stock,^ 
whether &ing or constituting a charge or incumbrance upon the 
property or not, the debt, money or stock is deemed the whole 
or part, as the case may be, 0 ! the consideration in respect whereof 
ad valorem duty is chargeable (t). Hence, upon a convdyanc<^ of an 
equity of redemption, the stump duty is payable on the aggregate 
of the mortgage debt and the purchaso price (u). 

812* Ad valorem duty is not payable in respect of an existing 
rentcharge or rent subject to which land is sold (a); but. where land is 
sold subject to an annual payment to the vendors, who undertake to 
pay the tithe, the annual payment forms \wi of the consideration {b). 


(p) Stamp Act, 1801 <54 6t 85 VIct. c. 39), a. 5S <2); aes Underground 

v. Inland Cemtnwnenm, {1006] A. C. 21. 

iq) Stamp Act, 1691 <64 k 55 Vnt c. 59), s. 56 (5). 

<f) ibid., a. 66 <4); lee Limmer AtphnUe Paving Co. r. Inland Revenue 
CemmieBionere <1873), L. R. 7 Exoh. 2U. 

(s) See title Bkvbkvx, Tol. ZXIV., pp. 707 ei eeq. For a form of auob 
a conveyance, ace Encyclopedia of Forma and Preoedeota, Vol. VIII., 
p. 605. 

(t) Stamp Act, 1801 (54 k 65 Viet. 0. 39), a. 57. For ezamploa of oon* 
ve^ncea in conaideration of liability in respect of stock, see Fameta Rail Co. 
V. Inland Revenue CommuBioneri <1864), JO Jar. (N. s.) 1133; ^caf Weitem 
Bail Co. V. Inland Revenue CommiiBionerB, [1894] 1 Q. B. 607, C. A.; 
Ocaie y. Inland Revenue Commimonere, [1897] 3 Q. B. 423, C. A.; and in 
coQsidcratiou of debts, see ficottiift Equitable Life AeBuranee Boeiety v. 
Inland Revenue ComnUieioneri (1894), 22 R. (Ct. 01 Seas.) 85 (where a right 
of redemptioD was reoouuced); Inland Revenue CommuBtonerB t. Rorih 
British Co. (1901). 4 F. (Ct. of Scea.) 27 (whore the duty waa 
held to be chargeable Irrapcctiye of whether ue debt waa good or bad). 

(«> Mortimore T. Inland Revenue CommieeionerB (1804), 2 H. C. 
838 (where tbe mortgage debt waa only payable contingently); Inland 
Revenue CommieBionere v. City 0/ Otaegow Bank {LiquidaiorB) (1831). 8 R. 
(Ct. of SeM.) 389; BnnfinTlM t. Inland Revenue Oommieeionere, [1S96] 
1 Q. B. 422 (conveyance in pnreuanoe of forecloaure order; see p 445, 
auie). Ai to the itamp duty on a transfer of nortgi^ m# title 
HOMtQAQT., Vol. XXluP' 174, and od a reeonyeyaooo. sec t5td., p. 815. 

(a) Sec Swoyns v. Infond Revenue Conmieeioneret (1899) I Q. 8. 336. 

(5) ifarlfn T. Inlond Revenue Ooumieeionero (1904), 91 L. T. 458. 
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818. 'Where property contracted to be eold for one conadmtion 
IB conveyed to the pvohaeer in eep^te parcels by different Other Fer» 
instnimente, the consideratioi] is apportionable ae the puiiee tiiink BuUtlet* 
fit; but a distinct consideration for each separate must be set 
forth in each instrument, and the dnty must be paid in respect of 
each conveyance accordingly (c). ^ 

Where the contract is for sale at one consideration to two or 
more persons jointly, or to a person purchasing on behalf of ^ 
several, and tbe property Is conveyed in separate parcels and for of 
distinct considerations to the several persons interested, each pfopertjte 
conve^aneo is oha^oahle in respect of the part of Uie consideration 
therein specified {<i), pewooi. 


814. Where there are several instruments for completing the Whwttam 
title of the purobaser, the principal conveyance alone is cbarable 
with ad val^fm duty; the other instruments are charged wiw the 
appropriate duty for which they mav be liable, not eiceeding tbe 
ad reform duty payable in rospeot of iho principal instrument (r). 

Except where the property is copyhold, the parties may determine 
Which is the principal instrument < /). A conveyance confirming a 
pro^Krly stamped conveyance, whi^ for some reason is inoperative, 

IS not tho principal instrument in tbe transaction (p). 

Where any copyhold or customary estate is conveyed by deed, no OoppholcU. 
surreodor Iwing necessary, the dood is deemed the ** principal 
insLrament" (hy In other cases the surronJer or grant, i! made out 
of waj t, or the memorandum thereof and the copy of court roll of the 
surrender or grant,!! made in court, is the principal instrument 


(c) Biomp Act, 1801 (84 08 Vjct. c. 88). s. 88 (1). It seems tbit this 

would constitute a **ieme of trau^setions" within fhe Finaucs (1909*10) 
Act. 1910 (10 Edw. 7. c. 8). s. 73 j seo p. 445. ani<, 

(d) Bt&mp Act, 1891 (84^ 88 Vict.c. 39), a 88(2); and see note (o),fvpro. 

{$) 81amp Act, 1891 (84 & 88 Viet. c. 39), s. 68 (3). 

if) 7M, B. 81 (2). As to copyholds, sec the text. m/nr. 

(^) d. PrUU ▼. TTcaIor (leii), 2 Q. B. 249. The deed of confLma* 
iiou bhoold bo stamped with a 10«. stamp, or the ad valorem daty onginally 
payable, whichever is loss {%btd.). 

(h) Stamp Act, 1891 (54 & 88 Viet c. 39], s. 81 (1) (a). As to stamp 
duties, sencrally, see title Rwvsvua, Vol. XilY., pp. 700 si 

(i) ifid.y 6. 61 (1) (b). >Vhea a conveyance of fmboldi and a coTeoanft 
to tarrendfr copyholds are included in tho same iniWomeot, the eon* 
sideratioit slionld be apportioned; ad ctilortm dnty is then charged ou 
the freeholds and 10#. on the covenant to sumndn. But ia prsettce 
tho additional 10#. is not charged If there is a contemporaneous surrendoi 
stamped with ad valorem duty; soe Alpc, Law of Stamp Duties. 12th ed.. 
pp. 13.1, 134. If the interest in the copyholds is equitable only, it is 
tran^erred by Ibe covenant to surToniJer, which is then chargeable 
with ad valorem duty {ibid.). If the suneoder it made out of court, the 
surrender or a memorandum thereof is stamped, and tho steward should 
place a certificate that it is duly stamped on the eepy of court roll of 
the suTTcnder, and also in the margin of the entry in tho court rolls. 
If the surrender is made in court, the copy at court roll of the 
surrender is stamped, and the steward should place a like certificate ia 
iht margin of the entry in the court roUa. The copy of court roll of the 
SQirender and the ent^ in the court rolls are ^en awiisiblc as evidence, 
ilthouffh not themielvee aUmped (Stamp Act, 1891 (84 8s 58 Ytot. e. 89), 
a. 88 (2), (3)). Aa to requhementa as to atamping, see. farther, title 
OoPTSOlss, Yel. TIll.,pp. 17, 83, 108; SUmp Act, 1891 (54 U 88 Tick 
8. 39), IS. 86—88 I title Birmrim, Tel XXIV., pp. 708 ft ##g. 
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815. Where e conyeyance U made direct to a sub-par chaser, the 
doty payable is oaloolated in reepeet of the consideration motiztg 
from the aab«parehaaer(A:). The same role applies where there are 
several sainpurchaaere, no regard being paid to the value of the 
original oonsid6ratioD(f). \^6re any sub-purohaser takes an 
actual conveyance of the iutereet of his immediate vendor, which is 
stamped with <td valorem duty on the consideration moving from 
him, any subsequent conveyance made to him by the original 
ven^r is chargeable with a duty of 10s. »or ad vahrem if the latter 
duty is less than 10s. (m). 


616. Where a conveyance on sale of an equitable estate or 
interest in land is made in pursuance of a written contract, the ad 
valorem duty is payable on the oontract and no further duty is 
payable on the couveyance (n). 

817. Where, by virtue of a statute, either (1) property is vested by 
way of sale in any person, or (2) any person is authorised to purchase 
property, such person must, within three months after the passing 
of the statute, or the date of vesting, whichever is later, or after 
the eomplctiou of the purchase, as the case may be, produce to the 
Inland Kevonoe Comimssionere a King's Printer's copy (o) of the 
statute, or some instrument relating to the vesting in first case, 
or ID the second case the conveyance, duly stamped. In default of 
production, the duty and interest at tho rate of 5 per cent, per 
annum from the passing of the statute, date of vesting or com¬ 
pletion, as the case may be, becomes a Crown dobt( 2 <). 

618. Increment value duty (q) is aasessed by the Inland Revenue 
Commissioners and paid by the transferor on any transfer on sale 
of the fee simple of any land or of any iutoreKt in land (r). 

The conveyance must be stamped before completion either 
(1) with a stamp denoting that the increment value duty has been 
assessed by the CommiaHionerB and paid, or (2) with a stamp 

ik) Stamp Act. 1801 (04 & SO Viet c. 30), s. 58 (4). 

(Q IM., 8. 58 (5). 

(m) Ibid., s. 58 (8). 

(») Ibid., a. 59 (1). Ihe conveyance it either stamped with a deDoting 
stamp, or the od valorem duty is transferred to it (ihuf., s. 60 (3)). If the 
agreement has been adjudicated, the stamp on the conveyance will show 
this : and sec Farmer d Oo. r. Inland Eevtnue Oommieeionere, [1808} 3 
Q. B. 141; Weti London Byndioaie y. Inland Reverme Commieeionett, 

M S Q. B. 507, C. A. As to denoting and adjudication stamps, see 
RvnrtrB. Tol. 2X1T., pp. 716.717. 

(o) As to King's Printer’s copies, see title Evidbrcb, Vol. XUI. p. 525. 
ip) Finance Act, 1895 (68 ie 69 Viot. e. 16), a 12. This provision 
mlies to personalty as well as realty; see Saetboume Corporation v. 
ri904]A: C. 165. 

(f) As to the moaning, inetdenoe of, and exemptions from increment 
▼alue datj, aea Finnacn (1909-10) Act, J910 (10 Edw. 7, o. 8), se. 1-^18; 
title Bzvbritx, YoL ZXIV., pp. 657 et eu. 

(f) Ffnanoe (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 4 (1). On the 
occasion of a sale of tho fee simple the datr is at the rate of £1 for every 
eomplete £5 of the incremeoi Tuue of the land accruing afte 30th April 
1909, so far as it has not been paid on any previous occasion (Finance 
(190940) Act. 1910 (10 Edw. 7, o. 8), s. 1). Tht Commissionen mvs credit 
iar the amount of du^ paid on previous oocssfoni (ibid., s. 8 (1)), or 
dee m ed to have been pmo, s.e., duties remitted {fiid., a 8 (6)), w duties 
' * {ibid, a 4 (4) }, or assessed on eooount uelivered (iMa, a 6 (4) 
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denoting thet all partionlare have been delivered to the Cointaie*^ ftaov- 
eioners which in their opinion are neceeBaty for the purpose of Other Ptf- 
enebling them to asseee the daty, and timt secnrity has Men nven oai<tte|i 
for the nayment of duty in any case where the Commiseioners nave 
r^uim seonrity, or (3) with a stamp denoting that upon the oeca- 
sion in a nee lion no increment value duty was payable (s)» In 
practice toe conveyance bears a stamp of the second kind. 

619. Certain conveyances are by statute exempted from stamp Bssapdou 
duty(0. fromtUmp 


Part IX.—Position of the Parties after 

Completion. 

Shot. 1.—Benejit$ Enjoyed with the Property Sold* 

Sos-SxcT. l.—SuiU end Pfofih. 

820.,After completion of the purchase by payment of the 
purchase* money (u) and conveyance of the property, the purchwr 
Moracs entitled to exercise, in place of the vendor, all such ri^bts ^J^****®*^ 
of own or ship as are incident to the oeUte conveyed, aabjoct, 
however, to any reservations and liabilities which it Vias &ab)(<ct 
bef<»*e completion or which are created by iheconveyuticeta). 

821. If the laud sold is in the occupation of a tenant, attorument Bights 
by the tenant is not necessary to give effect to the eonvoyance of 
the reversiun (i)), but notice of the conveyance should be given to 
him in order to prevent any further payment of rent to the 
vendor (c). The purcbiisor, as owner of tho reversion, cau recover 


{$) Finance (ICOO IO) Act, JOlO (10 £dw. 7» c. 8), a 4 (3). 

(I) Boo tiUo KKTXKVfi, Vol. XXIV., pp. 728, 723 ; suoA is coiiyeyances 
rtiitiog to rotates of bankrupts (Baukraptcy Act, 1883 (48 6i 47 Vjot. 
o. 82), s. 114 : see title BocRKUprcr ano Iksolvshct, VoL U.,jpp. 323, 
324); oonvoyanoes made in pursuinoe of or to carry into offeot tbe sarracks 
Act, 1800(83 & r*4yict. e. 28) (see t8td.,a 2 J); and certain Military and Ahiitia 
Aote (soe Military Forces Leealisation Act. 1872 (38 Sc 38 Viet. o. 88), a. 13; 
Milida Law Amendment (F.ngland and Wale^) Act, 1854 (17 & IS Viet, 
e. 108), a. 20); oerCain conveyancea under the Land Tax BedempHou 
AeU, 1803 (43 <>eo. 3, e. 110). m. 88, SI, 107, 173: 1805 (45 Ueo. 3, 
o. 77), a. 1: ceitoin iustrumonta of tranatyr under the LandTi«&u6£tT Acta, 
1875 (38 & 30 Viot. c. 87), s. Ul ; 1807 (80 8c 61 Viet c. 05), 8. 33; 
and the Land Transfer Buies, 1003, ir. 121,133, 124, 125. 

(w) As to tho Ucu of the vendor for puTchaw»>money when this is not 
paid on conveyance, see p. 306, ante; title Llrn, Vol. XIX., pp. 15, 
27. $0. 

(o) As to the righU of an owner in fee ^xnpl^ see title B&al P&opkutt 
svn CnaiTSie Bbal, Vol. XXIV., pp. 188, 187. As to the inoidents of 
eopykold tenure, see title Coptuolus, Vol. Vlll., pp. 1 ef ; end. as to 
Upholds, see title LayntOBn asd Tama^t, Vol. XVlIl., pp. 515 et ieq, 
{b) Stet, (1705) 4 4 b 5 Anne, e. 3, a. 2; see litis LANDLOxn avd Tbyavt, 
Vol. XVlII., p. 505. 

(a) Seeh Mymeot does oct prejudioe the tenant before he has leoeived 
ttotios of the aatignmoot of the revertion; see title Lavuloep asd 
Tbhakt, VoL XVm., p. 505. 

Q 9 
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bj diBiroM rent which coeruec doc after the ooiiT6jranoe<d)> and 
where the leaae U b; deed he can ene on the eoTenant for peyment 
of rent(€)» Where the tenancy 10 not created by deed, the mere 
oonTeyanee doea not, it eeems, veet in the purcbwr the right to 
• sue for the rent ae such (/% bat if he in fact receivea payment of 
rent from the tenant, a new agreement for tenancy on the same 
terme aa the old agreement is usually implied (^). 

822. Where the property eold ia only part of the demised 
premiees, the conveyance effects a severance of the reversion, and 
the rent can be apportioned between the part conveyed to the pur- 
chaaer and the remainder of the premiaas (/i). Usnally, on a sale by 
auction, the particulars show how the rent is to be apportioned 
and make the apportionment binding between vendor and pur¬ 
chaser; but in order that the ap^rtionment may be binding on the 
tenant it ebould be made with his consent or by judicial process (t). 

823. The purchaser ha<i, from the fact of the tenant's occupation, 
notice of his interest whatever it may be (k), and he takes, 
accordingly, subject to the tenant's righte, inclnding not only those 
which arise out of the tenancy (/)* but also those to which the 
tenant is entitled under any collateral or subsequent agieoment, 
such as an agreemeut for purchase (m), and be must give effect to 
such rights (a). 

(d) See titld DiaTRBSS, Yol. XI., pp. IIS et tco.; and. as to reservation 
ol Tsnt, see tiUs LakdluRO amd iScnanv, Vol. XVIIi., pp. 407, 460 ; and 
compare Coiiveyauoiog and Law of Property Ant, 1S81 (44 is 45 Viet, 
e. 41). s. 10. 

(s) Probably bo ntn sue at common law, bat at any rate be can sue 
auder srat. <1540)32 Hod. a,c. 34, 1 . 1; see tiUo Lani>loko and Tsnakt, 
Vol. XVIII., p. 586. ne caonut sac lor rent duo beforo the astigament; 
see ibid., p. 597. 

(f) See «6td., p. 586; M<tncb*tier Bre9c.ry v. C<Hmb$, [1901] 8 Cb. 608. 
If the tenancy agreement contains an undertaking on behalf ol the land¬ 
lord and his sMigns tor quiet enjoyment, the occupation of the tenant 
under the asiugn «'0 is pcmiisKiTc. end thu assignee may lecover in use 
and occupation {Stand^n v. CAmjnas (1847), 10 Q. B. 135); and. as to 
the action for use and ocenpation, seo title Landlord and Ti^ant, 
Vol. XVIII., pp. 486 et ieq, 

(p) B%€Jniorikr. Siwpson (1835), I Cr. U. de B. 884; GorawA v. 8tuhb$ 
(1870), L. B. 5 C. P. 334 , 339; ^ee title Landlord and Tenant, 
To!. XTlIl., p. 587; and m to cetoppel as between the grantee of the 
reversion ana the tenant by payment of rent, see title Estoppsl, 
Vol. XUI., pp. 402 0 i stq. 

(A) As to apportionment of rent, see title Landlord and Tenant, 
Vol. XVIII., p. 484 i and Gonveyanciiig and Law of Property Act, 1881 
(44 & 46 Vict. c. 41), s. 10, under which rent goes with the reveraiona^ 
rstate in the land notwithstanding eevorance of that eetato. On a sale 
by auction the apportionment is usnally specified in the particulars, and the 
purchaser is required to accept it. 

i%) Seo WoUirt v. Jf<ti«fuje (1880), 1 Jac. is W. 161: title Tmndlord 
AND Txkant, Vol. XVIII., p. 484; see also pp. 335, 374, ante. As to 
the effect of partifolar conditions of sale, see pp. 917 st tec., ante, 

(A) DanieU v. Booison (1811), 17 V«. 433 ; JTeiis v. XaUtfV (1818), 2 
Bwsn. 27L 281: Zkieit v. BUpkanson (1898). 67 L. J. (q. a ) 296; see title 
SqmTT, vei XUI., p. 87, note (A); and, as to notice generally, see 45<d.» 
pp. 84 «f »Sf.; as to inquiries of the tenant, see p. 363. ante. 

(I) Toylof T. SUbberi (1794). 2 Vei. 437. 

(s») lAnUii V. D&pimm (1809), 16 Vee. 249, 254; or an agresmont for 


(•) For note (»), aea p. 452, past. 
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824. If thf t6sftnt hu been pAjing nat to a mtsod olAinung 
adreroely to tha reader, the fact of the is not notioe of 

fluoh ftdyerse oUimant’s title (o). The porohaaer ie, m tetweea 
himaalf and the adreree elaimaot, not bound to ia(}uire to whom 
rent has been paid(p). If, however, the purchaser makes the inquiry 
and finds that rent is be^g paid to an adverse claimant, this giree 
the pumhaser notice of his rights (q), though, for this purpose, 
notice is not imputed from the ciroumstanoe tlmt the rente are 
being paid to an estate agent (r). 

dos-fiior. e .—U Sn/qn$ CtmnanU. 

(i.) (^WhO^U te Ltam, 
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625. Where the property sold is snbject to a lease, and the Oovenuu 
lease is by deed(s) the purchaser, as assignee of tlie reToraion, is 
entitled bv statute (<) to enforce the lessee's covenants so far as nfuiioa. 
those touch or concern the land (a), and be can take advantage of 
the conditions contained in the lease (6). As regards the eovcuunts, 
he can only sue for damages for breaches committed after the 

•ale of timber {AlUn v. JniAonjr (1810). 1 Mer. J>anUlt r. 

(1811), 17 Ves. 483. has. however. bMQ deecribea as an extreme cmo 
( yoM# T. Smith (1641), 1 Uare. 43. 42). 

(fi) Bamhari v. (1803). 9 Moo. P. C. C. 18: The pouession 

of the lenant is notioe that be haa some interest in the land, and a pox* 
ohaser. having notice of that fact, is bound, according to ordinary rule, 
either to inquire what that intereat is. or to give effect to it whatever it 
znajbe** (ibid., at p. 32) s iioiley v. (1852). 0 Hare, 734; 

Jamet v. 2^hfi4td (1869). L. B. 9 Kq. 61; CamU ▼. iCeoyee, Ksayes v. 

Carroll (1873), 8 1. R. £q. 97. C. A. PoaaoMion is primd fueU evidenoe 
of seisin in fee, and hence the fact of occupation is notioe of the pouibiJity 
of an esiate iu foe simple {Joim v. Smith, supra, at p. GO). 

(o) Bamhttrl v. GroenohieUU, eupra, at p. 34 ^ tfwnS v. Lttck, [1902] 1 

Ch. 428, 432. C. A., overruling the didsm of M.R., eoniru, is 

if unsold V. Slohieattor (1874), L. B. 18 £q. 666. at p. 562 ; and see title 
EquiTY, Vol. Xm.. p. 87. note (h). 

(p) But if the purcoaser knows that the rents ore being paid to a pe»oii 
other than the vendor as trustee, he must inquire for whom tho tnistoe 
recclvos them (iCwicAi v. Bawyer (1858), 2 De Q. U J. 421, C. A.). 

(o) BaiUy v. Rt^rdrow, supra; Barnharty. OrtonthieldM, ivpra: Uun$ 

V. Lack, supra, at p. 433. 

(f) Hunt V. Luck, oupra, 

(s) Atandra V. OAris AOS (1847). lOQ. B. 136; and see tiUe Lax 01,020 ixn 
Tjbxamt, Vol. XVUl., p. 586. It is the same if there is an agreemeut for 
a lease which can be epecifically enforced, and under wlii& a lease by 
deed would be granted; see title IiAXi>x,oai> Aun Tskaxt. Vol. XVIII., 
p. 566, note (<). 

(I) Stat. (1540) 32 Hen. 8, e. 34, a. 1. The statute anuexee a privity of 
oontract to the privity of estate existing between the assignee of the 
reveraioD and the leasee (B«ch/ord v. Barton (1848), 6 C. B. 920); eee also 
Conveyancing and Law of Property Act. 1881 (44 62 45 Viet. 0. 41). a. 10. 

(а) As to oovenaata whiob toneh or ooncem the land, so as to run with 
the reversion and the term respectively, see title Laxoload ahd Tskavt, 

Vol. XVI11.. pp. 584 ot seq. Notice of the aasignmeut is not essontial to 
enable the asa&ee to sue for breach of covenant (see Soaitock v. Horrioa 
(1876). 1 C. P^. 106). though notioe under the Couveyanoing and Law ot 
Property Act, 1881 (44 66 6 Viet. o. 41). a. 14, must uaui^ be riven 
Mon Moruing e forlaiture; eae tiUe Lamoload amx> I'nrAMTj Vol. Xvlll., 
pp. 6S9 ot ioa. 

(б) Ibid,, p. 594. 


AS 1*00 aoa uo eK r. avrwum 

> Conveyancing and Law ot 
14, mait uaui^ be riven 
»AMX> I'BTAMTj Vm. XVIll., 
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awgQmeDt(c)t and, where the ftsaignme&t was before the let 
January, 1913 <|d), he is under a aimilar reetrictioo ae regards re- 
^try for forfeiture for breach of covenant or condition (e); bu^ 
under an assignment since the diet December, 1911, he can take 
advantage of a right of re-entry which has arisen before the 
aaaiguiDenk(/)« 

The purchaser also becomes liable to the obligations of the 
lessor's covenants (g\ though this does not release the lessor (A). 

Where the tenancy ^as not created by deed the purchaser is not, 

virtue of the conveyance to him, entitled to enforce the tenant's 
stipulations, nor is he liable under landlord’s stipulations, unless 
by receipt of rent or otherwise a new tenancy on tike old terms can 
be implied (i). 

826. Where the assignment to the purchaser comprises only 
part of the demised premises, so that the reversion on the term is 
severed, tho purchaser is entitled to enforce the covenants and take 
advantage of the conditions so far as they relate to the land 
assigned (A). 

(iL) JUdrkiwe C^eenanU, 

827. Upon the sale of land tho purchaser is frequently required 
to enter into covenants, either positive or negative, affooting the 
enjoyment of the land or of ueigbhouring promises: a covenant to 
lay out money in luaintuiuing roads is a positive covenant of this 
character; a covouaub not to uso a bouse as a shop is a negative or 
restrictive covenant These covenants are binding as between the 
covenantor and covenantee as tho immediate coutractikig parties: 
whether they are binding as between other parties depends on the 
form of the proceedings to enforce them and on the circumstances 
of the case(0. 

(e) 8e« title Ijakuloed and Tbnaky, VoI. XVlll., p. r»07. But ho may 
■no in reipeot of a cootinuiiig bioach i see Mariyn v. (IS57), 1 

H.&N. 617. 

<d) The date of comioeueetnent of tho Conveyancjug Act, 1011 (1 & 2 
Geo. 5, c. 37); soe ^<f., s. IS. 

(e) fiec title Ivakuloru amp Tcvaht, Vol. XVI11., p. SJU, note (r). 

if) Convoyancing Act, 1911 (1 dt 2 G^. 6, c. 37b s. 2 (1): udIom it has 
been waivea or released before tho sssigoment (ilnd,, s. 2 (2)). 

ig) Stat. (1C40) 32 Hen. S, c. S4, a. 2 ; see title LA)i 2 >LOfti> aw Tsnamt, 
Vol. XVlll., p. 5S7. As to covenants to renew, see i4td,, pp. 393, 461 

«eo. Stat. (1540) 32 Hen. 8, c. 34. s. 2. does not apply to an option to 
purentse so as to make the liability to perform it run with the reveision 
V. Ctiflcm, fl005] 2 Ch. 257, C. A.); and. see titles Landlord and 
Tknany. Vol. XYIii., p. 391; PaarsTOiTiEa, Vol. XXll.. p. 320. 

(A) ^ title Landlord and Tenant, Vol. XVIJL, p. 597. 

(i) ifrui., pp. 686, 587; and. as to right to sue for rent, see p. 462,an/a. 

(k) This o so under aiat. (1540) 32 Hen. 8, c. 34, a. 1, as regards 
covenants, but not as regards condiUous. Theee were extisgoishw by 
sevenneo, unleea the eeverance took place by act of law (Dempor’a Oom 
( 1603), 4 Co. Kep. UOb; 1 Smitb, L. C.. Uth cd.,p. 32). Oonditioiis 
were saved , on severance by act of the parties by the Law of Property 
Amendmeat Act, 1859 (22 A 23 VIct. c. 35). s. 3, as regards tlie sersM 
parts of rent legaUy apportioned; and, in tl^ oaae of l^es made 

the 91at DuoemDer. 1881. oonditiona are saved on severance generiliy by 
tba Co&Teyaixdng and Iaw of Property Act, 1831 <44 U 45 Viet, o, 41), 
•• 12 ; and see title Landlord and Tenant, Vol. XVlll., pp. 593,597. 

(l) Compare titles OpNTfUcr, Vol VIL, p. 504 ; I«andlobd and XsRiWr, 
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7h0 qneetioa m^y arise (1) between the rmior and persons 
elaimiog ander him b; derolntion on death on the one side» and 
the original purchaser of the land and persons claiming ondto him 
6n the other; and (2) between purcbasen of different patis of the 
land of the Tender or persons claiming under them respective^ (iR). 
As regards the covenanter, it has to be considered whether the 
burden of the coTenant passes to persons dainjing under him; as 
regards the covenantee, whether the benefit of the covenant 
passes (n). 

828. The burden of a covenant rehtiog to the use or enjoyment 
of land (o) does not, save in caeee ariring between landlora and 
tenant (p), ran with (he land at law (g); and, where the covenant is 

S ositive in substance, and c;m only be complied with by the expen* 
iture of money, the burden does not run with the land in equity (r). 
But where the covenant is in substance negatiTO (s), it creates an 
equitable interest in the land in the nature of a negative easement, 
and this, like other equitable interests, is binding on subsequent 
owners of the land until Ihero is an owner who obtains the legal 
estate for valuo and without notice of the covenant (i). An assigneo 


Vel. XVIII.. pp. 684 4i Tlic cxtM«>noo of rc.striefivo covexiftoti, unices 

provided for lu the contract, fomie sn otiecUoii to t)ie titJo Mid iu generd 
enabies the purohafer to Kieiud {}*hiUipx. CaUeUu^6(lS08)»L, B«4 Q. B» 
159: we Britioig v. Wood (1844), 1 Ooll. 480 : p. 402, ante). 

(m) Company title EuniTT, Vol. XHI., p. 101. 

(•«) Compare p. U^. 

(o) Ae to the production of title deeds and covenants for title, see pp. 337, 
338. 429. ante, pp. 461 ef Hq., note (f), 464,po4t. 

(«) See p. 453, ante; titlre Conthact, Vol. VIL, p. 504; Eqcitt, 
Vol. Xiu.. p. 100; bANDLORl) AKD TKM.tWT. Vol. XVIIf., pp. 684 Oi OOq. 

(c) Anniorbeiiy v. Oldham Corporalion (1885). 29 Ch. u. 760, 0. A,, 
ovsTTuliJig I'ooki V. OhUcoU (1876), >Ch. D. 694; compare Ha^ood t. 


SanX 

Bs&sAti 

BfrtOTfd 

wtthtM 

Pruperi^ 

Sold. 


Buden of 
covooant. 


Effect on 

eabeeqneni 

owoen. 


ovsTTuliJig I'ooki V. OhUcoU (1876), >Ch. D. 694; compare Ha^ood t. 
Br%ntwifk DnUditu Society (1881), 8 Q. B. P. 403, 409, C. A.; see titles 
Equity. Vol. XIlI., p. lOi); RasTC-HARflES akd Avkuitiss, Vol. XXIV., 
pp. 517, 618 j compare title Landlord and Tenant, Vol. XVlIl., p. 684. 

(r) Bayvoed v. sruno^tiok Buiidinq 8oei$ty, onpra, 

}#) A covenant, though poeitive in form, is treated as implying a 
negative if this is eesentialiu order to carryout the intention of the parties; 
see tiUca Eqcitt, Vol. XIII.. p. 60; Injunction, Vol. XVII., pp. 243 
«f $oq.: and /ffoatA WoAom BaU. Co, v. Gomw (1882), 20 Ch. D, 

662 683 C. A.; CUgg y. ilWe (1890). 44 Ch. P. 603, 619, C. A.; ace 
HolVofd V. AcUm VHmn Counoil [1898] 2 Ch. 240. A oovenant to use 
land only for the erection of shops w not implied from a statement 
that it is adapted for that purpose (H^ofd v. Aoton Vrban CouuoU^ 

"*(0**Le Tulk V. Moxhat/ (1848), 3 Ph. 774, where it was held that the 
restrioUvo oovenant bound tbe subsequent owner of the land on the ground 
that be took with notice. But aooordisg to the later doctrine, the covenant 
creates an interest in tbe land which hinds every owner until the legal 
«Ute is obtained without notice; see Xoadea oad ^wetA WooUm 
Kail Co. T. Comm, eupro., per Jassat, M.B., »t P. 683 ; ▼. 


MEVTS AND pROVlTS h Pb»ndr», VoI. XI., pp. 247, 248, Tbo SMO rule 
applies where the vendor has imposed the restriotion on himssil ( Jkoim v, 
8iopko%$ (1846), 16 Sim. 377). It ia, for purpow of 
Immaterial that the burden of the eovsoant does not nin with the land at 
law {BomU V. Ccwlwhaw (1878), 9 Ch. D. 126, 129). A ijst^tive 
oovenant, since it oreatte an immediate interest in the lane, is not 
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with Dotido ia in the aeme position ts a to the eoFenant, and 
8 breach by him will bo restramed by injunction without prooi of 
eutaetantial damage («)• 

629. Coveoante restricting the oaer of land (e) may be entered 
mto(l) for the vendor's personal benefit only; (2) for me benefit of 
the vendor or his successors in title as the owners of particular pro* 
perty; and (8) as part of a building scheme (ip). 

The rule just stated(«) only applies where the eovenant is of the 
second or third kind. It does not apply where the covenant is a 
mere personal covenant, collateral to—that is, having no neeeesarv 
connexion with^the conveyance to the purchaser; and, while sucm 
a covenant is enforceable by the vendor and hia personal repre* 
sentatives against the original purchaser! it is not enforceable 
againet a sulM^uent pnr^aser who was no party to the deed (y). A 
covenant entered into with a vendor who is selling the whole of his 
estate in the neighborhood to a single purchaser is of thie kind, 
and the vendor or bis personal representatives cannot enforce it 
against sub^purohasers (r). 

830. Where a covenant is not merely personal to the covenantee, 
the benefit of it can run at law with land retained by tlio vendor 
and subsequently disposed of by him (a). For this purpose the 

obooiioos to the rule agaiott perpetuities {Londm sad douik Wuttm 
Bail.Cp, V. Gomm(1SS2),SOCb.D. 662,0. A.); and see title PjtiBPSTUiTns, 
Vol. XXn., p. 2W. 

(u) Fickards v. lUviU (1877), 7 Ch. D. 224: see title iKjUKCnov, Vol. 
XVil.,pp. 238, 241. 

(o) Ab to the coostruotion of each eoveuaute, eoe Wrightv. Derry (1603), 
IS T. h. B. 266, C. A, (use for private residenoee only); White v. PoUan 
(160$), 62 .Sol. J0.74S (not to use as place of bosiress); Abbey t. Outteru 
(1011), 55 So. Jo. 364 (to keep windows obscored); Webb v. TaootH 
BwfAer# (IS98).79L.T. 683,0. A. (not to use as licensed promises): Patoiing 
▼.DnSSins (1853), Kay, 1; Jfonaers (lord) Jehneon (1875), 1 Cb.D.678 
(against erection ol buildings); OolfiM v, CaeUe (1887), 36 Cb. D, 248 (as 
to value of buildings); ilCiiMsr v. ridmons, 11900} 1 Cli. 412, C. A.; Uford 
Park KstaUi^ Lid, v. Jaeobe, [1903] 2 Cb. 522 (sa to number of houses); 
Deofis V. BuMgais Cerporation (1892), 8 T. L. R. 109, C. A.; .Keitk t, 
Csii(ury CU$b (1904), 90 L. T. 776 (as to maiotouaDOC and use of 
garden): Bsoding IndikePtial Oe-eoeraUve Society v. i^oZmsr, [1912] 2 Ch. 
42 (as to approval of plans by vendor's surveyor and payment of bis fees). 
The word ^ adjoining ’* will, according to the object of the covenant, be 
construed to meau actually touchiog (Vole A done t. Afoorgate Street <md 
Broad Street Bttildinge, Ltd, (1899), 80 L. T. 487: ind, Coope St Oe. v, 
Ban^lim (1900), 84 L. T. 168, C. A.}, or neighbouring {Coee v, ITor^, 
[1912] 3 K. B. 533, (X A.; see 66 Sol. Jo. 700). As to ^e oonstruotion of 
covenaots against causing a nuisanoe or anDoyance, or against oarrylng 
on trades, see titie Lakulord and Tbkamt, V^ol. XVI li., pp. 516 of eeq. 
As to a ooveuAQt being too vague to be enforced, see Taelor v. OUberteon 
(1854), 2 Drew. 391. 

.. {“L^ O$home V. Bradley. [1903] 2 Ch. 446, ptr FARwStX, J., at p. 460 ^ 
title EqciTT, Vol. XIU., pp. 101, i02. As to the effect of sucxi a scheme 
in exempting land from undeveloped land duty, see title Bsvnvms. 
Vol. XXlV.,p. 677. 

(s) See p. 466, emU. 

(y) SimtJa^, the covenant may be a personal eovenantbiDdiogthe pur- 
chaser only (Ss FmeceU sad Hohue* Oontraet (1889), 42 Ch. D, 160, 0. A.h 

(i) Fombft v, Bartsf, j;i903) 2 Ch. 689, C. A. 

(a) AMete^erry v. Oidkem Oerpention (1826), 29 Ch. D. 760, C. A. | 
Begen v. Hoeeffod, [1200] 2 Ch. 388, 404, C, A. { eee Bpsas^s Otm 
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TSndori M eoT6Danted| most have the legal eetate in the land; the 
eovenant must ** touch or concern **^that is, must be for the 
edraotage of—the Und (h); and the Teodor's soccesaor in title who 
oleims tne benefit of the coyenant most bold under the same legal 
title as the vendor (c\ 

In equity this tracing of the 1^1 title is unnecessary: it is suffi¬ 
cient for the claimant to show that ho is entitled to the benefit of 
the covenanted). This be can do, where there is no common 
building scheme, by showing (1) that the benefit of the oovenant is 
in equity annex^ to and is part of his land; or (9) that on his 
purchase of the land ho also purchased, as a distiDct matter, the 
Donefit of the covenant, ^here various plots of land have been 
purchased under a common building scheme, the purchaser of each 
plot takes, as z^ards the purchasers of the other plots, with the 
rights and subject to the liabilities defined by the Bcbemo(e). 

831. Where a vendor, who has taken from a purchaser a restric¬ 
tive covenant for the benefit of the whole or some part of the land 
retained by the vendor, subsequently conveys the whole of such 
land to a second purchaser, the benefit of the covenant passes 
with the land, and tho covenant is enforceable by injunction at 
the suit of tho second purchaser against the first (/). The benefit 
of the covenant is anneied either to the whole or part of the land, 
and hence it possos by the conveyance of the whole. 


832. Where a vendor who has taken a restrictive co von ant 
subsequently conveys part of the land retained by him, it must be 
ascertained whether the benefit of the covenant has, at the time of 
such later conveyance, becomo annexed to the part of the land 
comprised in it (g). This annexation may take place at tho time 
of tho original conveyance, and may result either from the express 
words of (hat conveyance (k), or from the circumstances attending 

(1683), 6 Co. Hep. IS A, scTenth resolution, at fo. 17 b; I Smith, h. C., 
nth cd., p. 66; occ aUo OhtUham and Atnocuifion, TAd, 

V, Hai/WiJrd (1011), 7i> J. V. 62 (a oouotY court case). The benefit may run 
with the laud of tho oovenautoe not withstanding that tho burden doue not 
run with tho land of the covenantor (Jtopm v. lloteoood. [leOOj 2 Ch. 3S8, 
G. A.,pef Fakwsll, J., at p. 395); »oo title Kunixr. Vol. Xllb. p. 100. A 
restnetive covenant in a diB]>0!^ition of aottlod property tuado under a 
power enuren lor tho benclit of all parties coming In onUor the fetUenent, 
mclodiug appoinieea under a power of sale and exchange {Child v. Ih^iglat 
(1854), nay, 660, 669). As to tJjc rights of parties ooming in under a 
settiement generally, see titk Sstt£XMRMXs. pp. 670 ei 6& ttfeq.^posU 

(5) Sm AvsUrherry t. OUkom Carjtoralion (1885), 29 Civ. D. 75u. 0. A. 
and, as to whnt covenuiU aro capable of running with laud, see title 
LayDi.ORD AKP Tbnaht, Vol. XVin., pp. 664 H tcq. 

(и) Wtbb y. ifMseU (1780), 3 Term Rep. 893; Hogtn v. 

fi) BogtT$ V. UohoooA, $upra. 

(#) See SM r,.Bickmiaff, [1009] 2 Oh. 306, C. A., per CozaKs-HARUT, 
U.R., at pp. 319,320; title Equixt, Vol. XUI., p. 101. As to a common 
building s^eme, see p. 468. poit. 

if) Bee B^nak v. Gowliskow (1878). 9 Oh. D. 136, 130; Whatman v. 
4KS»on (1888). 9 Sim. 196; Child t. D^Uu (1864). Kay, 600, 678; and sec 
title iKyuvonow. Vol. XVll.. pp. 341, 348. 

(a) Rogsrs t. Bamgood, saym. 

(к) Bee Bogart r, aooogooi, ewm. where the oovenant was expressed to 
befor the boMt of the vendom, their hein and aesigus and othan uliiming 
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ii(<)$ or il may bo tbo oSoct of acme Babseqneat instrameot exocntod 
by vendor (i). When the benefit of the coveiuint has been once 
anneied to a partioular piece of land, it coiistituteR an equitable 
istereet in the land and paases by aaeignment of the land. It 
foUoivB that it rnne with the land, not on tho ground of notice (0« 
or on the ground that a Bubecquont purchaser has expreealy bought 
it (m), bat because it inheics in or is annexed to the land which be 
boB tought (n): 

Where the benefit of the covenant has not, at the time of 
the later Bale, been annexed to the land coiuprieed in tho later 
conveyance, it does not pasa onleBB the later purchaser is aware 
of its eiietence and obt^B an assignuient of it as part of his 
purohaae (o). 

833. The mutaal rights of the owners of neighbouring plots of 
land frequently depend uifon the existence of a common building 
acheme. The chief elenieata in euch a Bcheme ara(p)^ 

(1) A common vendor under whom the various owners derive 
title; 

(2) A scheme relating io a defined area which the vendor 
intends to Bell in lots, containing reslricliotiB which are to bo 
imposed on all the lots and though, perhaps, varying in details 
as to particular lots, are framed upon some general phm of 
development (q ); 


voder them oil or any of the vendors' lands adjoining or near to tho pie* 
misofl conveyed. Under tlieeo wordA, the henufit of tho vovi.naiit wu 
annexed to all tho adjoiniog or neighlwuhng lands ridatned, and hence it 

S icsed on a lubeequent conveyaooo of part of them. Wlioro the covenant 
to be annexed to part only of the land, that part must bo suflioiontly 
de^ed {StnaU v. CowlMAatf (1070), 11 Ch. T). 800. 868, C. A.). 

(0 So^ri T. Uotfgofxl. (1900] 8 Ch. 388. 408. C. A. 

{k\ It is sufBclent if tho heneQt of tho covonant has booii annoxod to 
the land at tho date of the later cooveyance [Reid v. RUkerttafl, [1808] 
8 Cb. 305, A., ftr CoamT^s-Haarx, M.B., at p. 320). 

(1) Henoe it ii munatorial that tho enheeqaent purchaser is nut aware 
of the ojciBtenue of the covenant {Boger$ v. Uegeocod, <upr«} j lie takes tbs 
rights Inddent to the land which he bnya (Oh4(f v. Devglae (1854), Kar, 
5oO. 571). 

[m) Boqere r. Iloseqood, svpro, at p. 407. 

(a) But it does not run if the terms or circumstances of tho second con* 
veyaooe show that the benefit of the covenant was not to pass; see Boger$ 
T. Hc$eqood, eupra, at p. 408. 

( 0 ) BvfMZf T. CowUehav (1878), 9 Ch. D. 125, 130 ; affirmed (1870), 11 
Ch. 1>. 886, C. A.; Bcaera v. Boae^cod, aitpra, at p. 407; Bcidv, Bickarataff, 
wpm, at p. 320; see £eaU$ v. (1869). 4 (%. App. 218. 

<p) See EUiaton v. Beceker, [1908] 2 Ch. 374. per PsnXKit, J., at p. 384; 
8. C., [1908] 2 Ch. 665, C. A.; Beid v. Biekentafft tupra, per f^zsKa- 
BAftDT, M.B., at p. 310; and, as to building schemes, see also v. 
DovgfcM, tepra .* KeaUe r. Xvfti, vopra; Brown v. (1884), 

Cab. A £1. 231; Tneher v. Kowlss, [1893] 1 Ch. 195; tindaU v. 
CoeiU (1893), 3 R. 418; Davie v. Leieeater Corporationy [1894] 2 Ch. 208, 
C. A. ; Balder and Coffyer’e Brewety Oo, v. Homan (1900). 83 L. T. 
807, C. A.; OsBome v. BrodZey, [1903] 2 Ch. 446, 454; compare Oelea 
V. Bima (1855). Aay, 58 ; Feefem T. MaeBeameU (1886), 2 Ch. App. 
72; aod see title EquiTT, Vol XJlX.,pp. 101, lOt. 

(q) It is eesential that the area within which ihv scheme k to operate 
ShouH be definite, and that the nature of the obligations Impost, 

▼iCTktf among tgeialvm,. should be detoite^ so that eAm pa^ may 
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(8) An intention on the yendor'e pert that the reetriotioDs shall 
be for the benefit of all the Iota (r); 

(4) An intention on the part of the oz^inal pur^aeers to take 
Uie ^nefit of the reetrictione (t). 

Sach a eoheroe constitutes a local law for the area over which 
it extrenflR(t), and has the practical effect of rendering each pur* 
chaser and hie eucceBaors in title subject to the restrictions, and 
of conferring upon them the benefits of the scheme, as between 
themselves and all other purchasers and their respective successors 
in title, and, unless the vendor expressly reserves the right of 
exempting any lots that may remain unsold, it also renders him and 
future purchasers of such lots equally liable. The result is some* 
times made clearer by nMJUirin^ the purchasers to execute a deed of 
mutual covenants exprossiy giving to each the benefit, and imjwsing 
on each the liability, of the restrictions (»). This, however, is not 
essential. Tho conveyance to each should be made subject to the 
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know with certainty wbst rijrhU end obliaaKooi are, and against and 
hj whom Hiieh righta and obligaiiuna bo enlorccd (Tfcitf v. BUktr$i(iS, 
[leeS] 2 Ch. 305, C. A.; acc HennU r. CoteHthm (1579), U Ch. 1>. 866, 868, 
0. A. ; 0ihvm4 t. BroHtty, [1903] 9 Ch. 446. 453). 

(r) The voador'a object in tmpoainx the reatriotioru muat in ^orsl be 
gAtlicrcd from sU the oircumataucea oT tho case, including In partieoJsr the 
naturo of the rcBtricliona. If a obacrvance of the reatiietiona ia in 

fact celculatcd to onhuni'o the viuue of tho loli oftcred (or sale, it ta an eaay 
iTifcroiit e that the vendor intended the reetriotion to be lot the benefit of 
all lots. Tide iufuiviico ia not rebutted by the circumataDce that he 
rotaitia other land whiclt wiU aikare in tbe enhanced Talae. The intention 
of tho vendor to annex the benefit of tbe coveiiAnta to the land may be 
inforrod with regard both to tbe loU eoid end the land retained (aee EUUUm 
V. ifeacAcr. [1008] 2 Ch. 374, UH5: Htnnii''d. [J9ilS] 2 Clt. 865. C. A. (deed 
of covenani showing tbe fu^ceMary iDtcntj<m ongiOHeMl but not exceutod) ; 
SCO iiwf.. nt pp. 39U, 392.672); it U DOt rebutted by tho riroumatanco that 
tbe vendor rcaervee to Umaeif power to dUpenao uith the reatrictioua as 
regards lota which are not aold. This ia a orcumetouce to be taken into 
eonKidenUinn in determining whether tho benefit of the Ttstnetlona ia 
annexed to tlio varioue loU, but it ia not impoitant (tbid.. at pp. 380, 672). 
Apart from anoh exprcaa pow'cr aud any exeroiao of it. tno vendor la 
himsoir bound by the sebeme (Afoclrearia ▼. CAiMerv (1889), 43 Ch. D. 
265; Be BivmiitQham and IHtlriH Liiad Co. tmd AUdnjf^ [1803] 1 Cb. 342; 
comparo WhUehtmes v. Uugh, [l006] 2 Cb. 263. C. A.); aud, as to reaervatiou 
of power to alter the acheme, aee A.-G. v. fi'cAmoml Corporation (1903), 
89 L. T. 700. 

(r) Thia fourth point requiiea that the purehaacra ebould have notice 
of the facia involved in the first three pointa. Without notice, tbe fourth 
point cannot be oatabliahed ; with uofice. it uauaUr follows from the first 
three (ISlMon v. Reachor, [1908] 2 Ch. 374.385). The doctrine rata npen 
the implication of eovenanta between the pnrehaMra inter je, and tbe 
implication oaonut bo made in the absence of knowled^. An inference 
that a par chaser intended to enter into an indeterminate nnmber of 
covenants with unknown peraoua ahould not be drawn (0«5omtf v. BraMoy, 
•upra, at p. 465). 

( 1 ) Roidy. Biekcnin^, oupra. 

(a) 8o6 Whatman v. Oihoon (1838), 9 Sun. 196; MenaU v. Gowlw&aw 
(1878), 9 Ch. D. 126, 129. Where a deed is prep^^, a person who takes 
the IwMfit of it is bound by the restrictions oont^od in it, tbon^ be doee 
not exeenie it (Formby v. Barker, [1903] 2 Ch. 539, 549, 0. A.; sUioton v. 
Boacher, [1908] 2 Cb. 665, 669, C. A.; see Co. litt. 230 b). . For a form 
of such a deed, see Enojolopttdia of Fonna and FreoedeatSf Yd. jSlI 
p. 753. 
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rectriotiooe (a), bai the title of each to the benefit of the covenant! 
ia anfBciently eetablisbed wherever the above fonr pointe exist (6). 
li the purohasee are aimnltaneoue, it U possible to imply a mutual 
eontmct under which the benefit of the covenants is annexed to 
each plot of land (c) and thereafter i)a8S6s upon a conveyance of 
the plot without expreee mentioD in accordance with the principle 
alrei^y stated (d). But the purchases need not be simultaneous (e)^ 
Aud the circumstances may exclude the possibility o! such a contract 
It ii sufficient to say that the community o! interest where lands 
are purchased under a building scheme imports in equity the 
reciprocity of obligation which is in fact contemplated by each 
ori^al purchaser at the time of his own purchase (/}. 

834. Although neighbouring lands are not, in lor ms, sold under 
A common builmng schoino, yet, if the vendor puts each purchaser 
under the same restrictive covenants, and tho purebaners are aware 
of their common liability, the result is tho same as where the 
purohasee are under a building achomo. Tho purchtisers, as regards 
each other, come under reciprocal ohligstiojis and arc entitled to 
reciprocal rights, and they are ablo to enforce these rights in 
equity without making the vendor a party (.c)* 

The same result follows even though the various purchasers 
are unaware of the restrictions impoaod on the others, if the 
benefit of the restrictions was in fact aunoxeil by the common 
vendor to the various plots (h); but, ii the covenants were imposed 


(c) For forms of conveyanesA subject to roAtrictive covciiAiiis, boo 
EncyclopBdia of Forms and PrvcedcotA, Vol. .XII., pp. 73S ei stq. 

(b) h'UUt^ V. lUaetur, [lOOSj. 2 Cb. 374. 383. 

(e) T. Ocwlukcie (1878), 8 Ch. D. 125, p*r HxLt, V.-C., at p. 128 i 

affinued (1870), 11 Cli. D. 866, C. A. 

(d) See p. 458, onU ; H^gert r. //otfryood. [1000] 2 Ch. 368, 408, G. A. 

(s) BUuUm V. BtaeStr, At p. 385. ^Vbere an esUte is sold in lots at 

successivs sales under a bnuding s^eme, a purebasor cm oxiJt enforce the 
restrictious against property sJiown as lotted io the plan and subject to 
the reetnetions at the s^e at which he uurebam^ (Howell v. H<UehelL (19031 

sea. 212). ^ 



where a covenant refers to tbo consent of the vendor and his * * aesigus,** 
this does not ioclnde all subsequent purchasers and lessees of any part of 
the estate {EvereU v. JUnin^o^, [1892] 3 Ch. 148). 

(y) Whatman v. fftWn (1838), 9 Sim. 196; Vhild v. VougUu (1854), 
Kay, 660, 570« The queetiou whether this result is intended U one of 
fact to be decided on the ordinary raise of evidence ; but it is usually 
inferred under the eircumstancee stated; see NotUngham PaterU Brick and 
THe Co. T. BniUr (1886), 16 Q. B. D. 778, C. A., per Lord Esbbr, H.B., at 
p. 784: '*lf it ie found that it was the intention that the purohasers 
should be boond by the corenwits inter ss, a Court of Equity will, in 
favoor of any one of the puiehaieis, insist upon the p^ormanoe of the 
cova&aots by any other of them, and will do so under lu^ oircumetanm, 
without intndnciDg the vendor into the matter.** It is not, however, 
essentfsl that a saoeequent purobaser should Mtar fnto the eovenant t 
without hk doing so the beawt of the first purohaier’s covenant may be 
annexed to the land retained by the vendor and pass to a subsequent 
purehaesr of the or part (CJMd v. Boib^, swpra, at p. 569}; and 
p. 457, anti. 

A Seep. 467,Mk. 
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by tho vendor for hie own benefit oiiIy» a purohaeer cannot ene in 
respect of a breach by anotlier pnrchaser (i). 

836. Id all the above cases, where the Ijeoefit of the covenant 
passes to the vnriotiB purchasers, one porebaser can sue another 
without making tho remaining purcboflers parties (&). 
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836. Where the vendor takes a covenant for his own benefit 
merely (f), ha is the only person entitled to enforce it, and the - . 
fact th/bt he has acqoioscM in an nnenbstaotial infringement of it 
docs not prevent Lis suing in respect of a substan^ infringe* 
ment (m). Where, under a building scheme or otherwise, the benefit 
of the covenant is vested in a number of owners (n), any one of 
these may rclooso bis right to enforoe the covenant (o), or may lose 
bis right to enforce it by acquiescing in systematic breaches (p). 
Moreover, if tho character of the estate has undergone so complete 
a change that tho covenant is no longor capable of attaining the 
(»bject for which it was imposed, it ceases to be enforceable ( 9 ) ; but 
the covenant is not waived orntinguished by the covenantee allow¬ 
ing it to be relaxed in a remoto part of tha estate where the relaxa* 

Mon does not affect its general ohan.cter (r). 


(iii.) Coveuanii fpr T\Uf, 

837. fn the conveyance of tho proporty the vendor usually ProUcUos 
onlorn into covenants for title (s). This is \u pncsuance of his ohliga* 


(0 V. Itttn^nrd (1676), 4 Oh. O. 71S. C. A. i 8k»}tp'ird v. Oitm^ 

<lhS7), 67 L. J. (ru.) 6; compare r. 7/jrofi (1S69), 4 Ch. App. 218; 

sec p. 450. <mf(. 

(A) Wd^tfTH V. (1856). 3 Ch. App. 72, 76. As to partfft to 

ariutos cenmlly. set title rniOTiru Avn rBOCantraa. Vol. XXIII., 
pp. n't et ncq 1 bo ocHon h UbUiilly brought in the Chancery Diviatoo. 

(Z) rtfo p. 4.70, 

(m) Jtttfnrdt v. Pe%uU (1877), 7 Ch. D. 224 2 Oihonr v. BmdUy» [1903] 
8 i'll. 44ii, 466. 

(a) See pp. 468 s/ arc** 

(e) Ah to ptcHumptioD ot icIcsnc. see title Equity, Vol. XIII., p. 103. 

(p) P^tk V. J/aUhevn (1867), L. K. 3 Kq. 613 : 6'ciym T. CoBvtr (1884), 

2$ C2i. D. 103, C. A. But acquicacctice iinpUei knowledge, and breachee 
of oovenant on a romote port of the estate do not establish acquioaoenee on 
the paxt of Uio plaintiff withont proof that he waa aware of them (XnigiU v. 
SimmoiuU, |18t)0] 2 Ch. 291. C. A.): nor is a plaintilf prevented from 
suin^ bcc«iiiM) he htf aequieeced in, or been himaelf a par^ to. al^t 
breachoft (llV^frrn v. MacDemofU tupva; Jneh^toti v. ITtWnf/fitit (IS&), 
47 L. T. 243: ChUlf v. (1883). 48 L. T. 860; Fooper r. Fro«M4 

(1903), 80 L. T. 37). A sub-pnrohaser is not neoessarily prevented from 
amng because hia vendor hoe committed a breach of covenant in aaotbn 
part of the lot {R')^fU v. Satckell, [1903] 2 Ch. 212). Aa to aeqniesoenoe 
cenerally, see lith* Equity, Vol. Xlll., pp. 166 «f wq. 

(«) Bedford {D%k0) v. BnM Mutuum ( 7 V«c<oe#) ( 1822 ), 2 My. & E. 669 » 
KnicU V. gimmonds, •wpm.* compare PHUcyM v.JraaoedOti), 67 8oL J« 
173, C. A.; and see title Equity, VoL XIIL, p. 102. 

(f) Omum T. Chapfium (1877), 7 Ch. 0. 271, C. A. 

(«) See pp. 338, 339, 426, 480 s#g., o*tt4. Ihe fast that the vendor 

so&not show a complete enaia of previous eoveoants for title is not an 
obJeotioD to his title (Ee doelf ond AlMmsTe OmMposA ffeeti v. AIsotml 
( 1896] I Ch. 696, 606,0. A.b The oore with whieh titles are investigated 
mokes it very nnnsniu for a pnehoMc to reqntie to no on the eovenont* 
and It hoi been said that more voloe is attached to eoveoants lor title than 
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fiion to givo A title clear of defects and incumbrance, nnless others 
wise provided hy the oontract (t). WhUe the contract renu^a 
ezeoatory, the purcl^er can decline to complete unleBs a proper title 
is made out (a); but, after the property has been conveyed and the 
purchaser has accepted the conveyance and taken podBession, the 
vendor becomes absolutely entitled to the purehase-money. The pp* 
chaBdt cannot, oo the ground of advez^ claim a, recover money which 
has been paid or detain money unpaid, but be must rely on the 
covenanta for title (h). In the abaenee of covenanta, or so far as these 
do not apply, he is without remedy (e), except in case of fraud (d). 

838. The usual covenants for title given on a sale of freeholds 
or copyholds by a bonefieial owner (e) are: for right to convey; for 

tboy are worth (3 Praaton. Abairacts of Title, p. 57; Dart, Vendors and 
Purohaaera, 7th p. 556). Bence there are hut few dcpoisionii on the 
ciZect of such eovenanti. lu the United ^Utea it is difforont, and '*the 
Aznorican leporta are proportionalJj aa full of caaea upon tbo aubject of 
ooveoante for title aa the Year Books were with caace upon the subject 
el warranty *' (Eawle, Covenants for Title, 5th od., a. 17). 

(I) See p. 541, nnie. An Agreement to sell the fee aimple, free from 
incumbroucoa, carriee with it tho right of the purchaser to proper covouants 
{Ckurth Y. Droicn (1508), 16 Vos. 258, 265). 

(a) See p. 342, ante. 

<5) Seo ^a«fiard*« (Serfaonf) C<u4 (1876), Freem. (cn.) 1 ; S. C., rvb 
wom. Maynori r. Afoaefay, Css. Ump. Finch, 28S; 3 Swan. 651,053, where 
the point as to detention of unpaid purchase'money waa loft open 
** He that pnrehoaes land without any covenunts or warranties agMost 
prior titles . . if the land bo afterwarda evicted by an eigne title, eau 
never exhibit a iu equity to have bis purchase-money again on that 
account; possibly there may be equity to stop the payment of such 
porch see. money as is behindhand’* {Maynard ▼. inyra, aa 

reportod at 3 Swan. 651, 655). But it seems to ba settled wat tiie pur¬ 
chaser can neither recover purchase-money i>aid (ifree v. 2iof5rch (1781), 2 
Doug. (E. B.) 654; Vnniton v. Pute (1794). 4 Cru. Dig., title xxjcU., Deeds, 
ch. xxT., a. 92: Sugden, Vendors and PurcIiaserH, litli od.. p. 549 ; 
Wakeman v, HuUand {i)uckc$$) (1790), 3 Vos. 253, 235; Craig v. biypkin$ 
(1732). Mor. Diet. 16,623; Clors v. lAmb (1875). L. B. 10 C. P. 334), 
nor detain purchAse-money unpaid (see Tko^tt v. PowtU (1704), 2 Cox, 
£q. Cat. 394, where the court decitiiod to prevent payment out of 
court on the ground of ou adveiso claim ; Sugdeu, Vendors and Pur* 
chasers, 14th p- 551: Bawle, Covenants for I'itle, 6th ed., a, 321). 
Bat probably ho can apply unpaid puroha'iivmouey in diseb^ing 
incujnbruDCSs wlikfa the vendor ^uld have cleared; see TourviUfi v. 
NaUh (1734), 3 P. Wms. 507: Lacey v. Ingle (1847). 2 Ph. 413; Sogden, 
Vendore and PurchasetK, I4fh ed., p. 552; and compare AfiUer v. Pndden 
(1856), 5 Jur. (.v. 8.) 78. 

(c) Br$e V. Holbeeh (1781), 2 Dong. (K. b.) 654; Wakeman v. SuUand 
(JOucAcm) (1796), 3 Vee. 233, $35. l^he purchaser takes the conveyance 
at his own risk, and upon eviction cannot recover the purchase'iuoney on 
Bie ground of failure of consideration ; hut ho has boon allowed to do so 
wherf the purchase has been completed without conveyance {Cripys v. 
fffffid* (1706), 6 Tvrm ICep. 006, whore, on a sale of leas^olds, the lease 

was huded ovtf without Assignment); see Jokneon ▼. (180$), 3 

^8. 6s F. 162 : sad oompure Awbry v. Kern (1687), 1 Vem. 472. On the 
ssle of a shop the purchaser cannot bo required to cruse the vendor's name 
(TowwmW ▼. JttfMua, [19U0] 2 Oh. 69$, 702); oud seo title Tkadk aki> 
Trade TJvzeirs. 

(d) Hce Braa t. UoJheek, tupm; Bdviarde v. M*Lray (1815), Coop. 0. 
308; BiUkaoek V. Oiddingi (1817), 4 Price, 135; Clare v. lamb (1875), 
L. R. 10 C. P. 5M; Co. litt. 384 a, note (at end): and, ss to reieijsloii 
arm after eompletioa, in oases of fraud, see pp. 471 et teg., Mt. 

(s) The covenants for title are tho modem equivaTeni for the old 
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qaiefc enjoyment; for freedom from incumbrancea; and for farther 
aasurance (/). If the property is leasehold, the vendor also 
covenants that the lease ia wid and aobsisting, and that the rent 
and lessee's covenants have been paid and performed to date (^). 
But the covenants are not absolute; they are limited to defects 
arising since the last purchase for value (h). It the vendor is a 
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express and implied warranties; oFi ss they were otherwise oalled, 
warrantiee in deed and warranties in law (see Littleton's Tenures, as. 697 
^ ita.; Co. Litt. 365 a). An express warranty was created only by the 
word ** warrant" or its Latin equivalent (Littleton’s Tenures, s. 738; Co. 
Litt. 864a). An implied warranty arose from the word ’’grant" ; and 
before the statute Quia Etnptoies (1290), 16 Edw. 1, o. 1 (see title Eaaii 
PxoPKRTT AKD CuATTStS HsAL, Vol. XXIV., pp. 144,145), it was ineident 
to the tenure between grantor and grantee; it bound the heirs of the 
grantor, and was not exduded by an express qualified warranty; after 
the statute it was not incident to tenure, and was confined to the life of 
the donor; ace Co. litt. 384 a, note (1); Kawle, Covenants for Title, 5th ed., 
a. e. This implied warranty was abolished by the Heal Fropc^y Act, 
1845 ^6(9 Viet. c. 106), s. 4 ; see title Duns and Other iNsranuENTa, 
Vol. X., p. 461. As to the coveoant formerly implied from tl\e words 
" grant, bargain, and sell" in Yorkshire, see iid., note (m). Covenants 
for title oamo into use at an early date ; formerly they included, in 
addition to tboso mentioned in the text, a coveoaot for eeisin, and there 
are decisions on this and the other covenants in the reports of Ibo sixteenth 
and early part of the seventeenth centuriee: see on the covenant for seisin. 
Gray v. Bfireos (1607). Noy. 142 ; Muscoi v. Boilsf (1615), Cro. Joe. 369; 
for right to demise, BrodshcMos’s Cass (1612), 9 Rep. 60 b; quiet 
enjoyment on sale of copyhold land, Ovsasit/s v« lf~> (1638), Dyer, 43 a, 
anci iu leases, Meuni/tnn v. Oolssty (1073), Dyer, 328 a ; Voise v. Audsr 
(1695), Cro. £lis. 373: Woodreff v. Gfssaipoocl (1596), Cro. Elis. 518; 
Coras V. — (1507), Cro. Elis. 544 ; Fennwy v. Flat (Lath) (1615), Cro. 
Jao. 383; against incombraoces, Briscos v. Xing (1611), Cro, Jac. 281; 
for further assurance. BohImm t. Cvr/sys (1610), Cn, Jac. 251; Braces 
V. Xifto, tvpra; see IlawJe, Uovenaots lor Title, 5th od., s. 13. • 

(/) iSHe 2 Davidson, Precedents in Conveyancing, 4th ed., p. 101; Dart, 
Vendors and Purohnsers, 7tb ed., p. 567; see, further, pp. 426 (fr^hold), 
430 (copyholds), 431 (leaseholds), 432 (registered lanu), oafs. The old 
covenant for seisin probably fell into disnse because, when limitations to 
uses to bar dower became prevalent, conveyances wore ordinarily made 
under powers operating by virtue of the Statute of Dses (27 Hon. 8, o. 10) 
(Kawle, (^veoaots for Utle, 5th ed., s. 20). Its plaoe was at one time 
taken by a covenant that the power under which the vendor convoyed 
waa weu created and in force; but this is implied in the covenant for 
right to convoy and has been abandoned (2 Davidson, Precedents in 
Conveyancing, 4th ed., p. 192). The covenant against iueumbrances is 
not on independent oovenant, but is prefaced by Ae words ' and that," 
and follows the covenant for quirt enjoyment; see p. 466, post 
(y) 2 Davidson, Precedents in Conveyancing, 4th ed.. p. 214; see 
Coofos V. CoZZins (1871), L. B. 7 Q. B. 144, Ex. Ch. $ title Landlord and 
Tenant, VoI. XVIII., p. 461; see also p. 431, anU. 

(h) Browning v. Wright (1799), 2 Bos. 5c P. 13, 22; Thackoray v. 
Tfood (1865). 6 B. & 8. 766,773. £x. Ch.; Sugden. Vendon and Porchasers, 
14th ed., p. 574; 2 Davidwn, Preeedents in Conveyancing, 4th ed., p. 192; 
Dart, Yeodors and Purohasers, 7th ed., pp. 667, 568. For this tuupose a 
settlement on marriage la not treated as made for valne; t&e vendor 
elrtming \mder such a settlement covenants against the acts of the settlor 
and hia representatives (Dart, Tondors and Pomhasen, 7th ed., p. 568), and 
tids la the effect o! the covenants implied by statute ; see note (b), p. 426, 
anU. Where the eovenante in the oonveyanoe are not in aocoroanoe with 
the contract, the conveyance may be reetifled {8taU v. Fanner^ [19121 2 
Ch. 504, 618$ eae p.476, post). As to when quaUfying words will M 
extended to ail ^e oovenants for title, cw to tbeae in which they 

immediately occur, see title* Diaei an Oran IxeTSomMtg, VoK X., 



Sals ow Lakd. 


464 


Bmn, h 

BcBtftU 

Wor«4 

mputr 

Blfhito 


truside (t) or mortga^6e(fc),he only (firw a ooTenant agaissb ineam^ 
branoes created b; bims^ It U now the practice not to giro 
full expreea eoyenants, but to rely on the eoTenants implied bv 
Btatnte from the use of the worda beneficial owner/* ** trnetee, 

^ personal repreaentatiTe/’ and ** mortgagee '* (0« 

839. The coTenant for right to convey ia a covenant for title; 
the covenant for quiet enjoyment ia a covenant relating to posses« 
aioQ (m); tbia diatinction cmecta both the date when the covenant 

p. 483; aod, M to the liability of the vendor in rap^ of interests created 
without hii knowledge by a penon claiming under him. see Domd v. 
rises] 1 Ch. 5SS» C,A. Aa to puichaae by a leeiee, see Paion v. Br^bmr 
(1319). I BU. 43. S9. H. L. 

(i) IVorUy v. FrempUm (1S46), 5 Hare, SSO, 566; eee Slain€$ v. iforrii 
(1513), 1 Vea. 6s B. a : Co^er Mining Co. v. Beool^ (1SS3), 18 Doav. 478 ; 
Aed0f#T.Bto9roM(lS54). lSBeav.404; Hare v. Bursae (1857), SK.Ss J. 45. 
57 (me laat three b^g case# on the form of a lease to be grants by trueteee 
in pnnuanoe of a teetator'e ooveoant for perpetual renewal); 2 Davidson, 
Precedents in Conveyancing, 4tb ed.,p. 2C1, note (a); Dait, Vondors and 
Pajchaaert, 7th ed.. pp. 578. 575. It has been said to be tlio practice of 
oouveyaneers to make ^ the winit gu4 truti, whose shoree of tLo purchase- 
money are oonaidenble. join in covenants for titlo according to their 
respective interests (Sugden, Vendors and Purobaseri, 14th oa., p. 574). 
But this baa been desenbed as an oppressive practice, and has not been 
adopted on sales by the court (CoUreU v. roUreU (1666), I^. B. 2 £q. 830, 
383); and, sow that trustees oan give a receipt for the pur chase* money, so 
that the benefioiahes are not partiea to the contract for sue or its oxocoUon, 
it seems safe to say that no covenants from them can be required: see 
Dart. Vendors and rurohaaers, 7th ed., p. 569; Williams. Vendor and Pur* 
chaser, 2zid ed.. p. 667. In prMticc, oovenaoU by tho boneilciarios ore 
expressly exoludM by the conditions of sale; see pp. 838. 359. onis. A 
tenant for life diieoting truaiees to sell under n power, or litninelf selling under 
his statutory power or other power, must give oovenaoU for title <Be Xoi^don 
Bridg4 AcU, txpniU ChtMeorien* On. (1842), 13 Sim. 176 ; F<tuUU (Borl) 
v. Hood (1868), L, R. 5 £q. 115; lU Bowyers and Borina*$ Contract (1864), 
53 L. J. (CH.) 1104), bnt in practice his oovmante are limited, as rogiuda 
the remainder in fee, to the acts and defaults of himself and lus hein and 
persons claiming under or in truat for him (Dari, Vendors and Puv^asors, 
7th ed., p. 571; Williams, Vendor and Purchaser, 2nd ed., p. 656); and see 
p. 427, <Mfe. 

{h) 2 Davidson. PrecedenU in ConveyanciDg, 4th ed., p. 295. note (o). 

(1) Conveyancing and Law of Property Act, 1851 (44 & 45 Viet. o. 41), 
I. 7 (1); see p. 425, anti. The benefit of the implied covenants is annexed 
to and I 




goes with the estate or interest of the implied oovonenlco (Con- 
yaneing and Law of Property Act, 1881 (44 6s 45 Viot. e. 41), s. 7 (6)). 
le benefit of an express covenant for titlo nioa at law whore there is 
privity of estate {HtdtUcmoTc v. Ooodalc (1638), Cro. Car. 603; CampMi 
T. IfCteU (1820), 3 B. 6s Aid. 392). The extent to wliich an acknowh'dg- 
ment of i^ht to production binds subsequent owners is defined by the 
Conveyanoing and Law of Property Act, 1881 (44 6fi 45 ^et. o. 41), 
a. 9 (2); _m p. 429, oi^. As to express covenanta for production, see 


SugdcD, Vendors and Purchasers, 14th ed.. p. 453. 
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tor setain ana for toe vakOity of a power (see notce («), (/), pp. 402, 453, ante); 
for the early recognition of the diatinetion between oovenanta for title and 
poaeesdon, see Giigory v. Jfoyo(1677},d Keb.744,765. AoovenmtforseiBia 
was treated as a oovonant for lawful seisin, and was equivalent to a covenant 
for light to oonrey the eiUte expreued to be conveyed (ifmtw t. Jhm$ 
(1582), 3 Tier. 45; Qrag v. BrwoM (1607), Hoy, 142$ Ooohcc v. Fownn 
(16611, 1 Keb. 95; Bfottning r. Wfifhi (1799). 2 Bos. 6» P. 13, 27). la 
ewtiD of the Amerioao States the oovenant for itisin has be^ held to 
be satisfied ^ an aetuaL tbeuA terUous, ssitin ; see the grounda of thJl 
* ia wwle, (^saantelor TiAk, dth-ed., sa, 41 #t sag. 
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U broken and the znearare ot damaffee. A eoTetumt for title U an 
aeenrance to the parcbaeor that the grantor haa the yerj estate 
in coantity aod qoalitj which he parporte to oormy (n\ and it ia 
broken bj the eiietenee of an adverse right each ae a right of way (o)» 
or any outstanding interest, charge, or ct^ (p) which may 
prevent the pnroha^ from enjoying this estate (q). Hence the 
oovenant for right to eonvey in not a continuing covenant, but is 
broken once and for all at ^e tune o! the conveyance it there is 
then a defect in title which prevents the vendor from conveying 
the estate which he purports to convey (r); and consequently 
time begins to run forthwith against an action for breach of the 
covenant (s). 

840. The measure of damages is the difference between the 
value of the property as express to be conveyed and its value at 
that time as the vendor bad power to convey it (f). Hence the 
purchaser, if he loses the land, can only recover the amount of the 
purchase-money and not the value of aobseqnent improvements (a). 

The purchaser can sue on the covenant, notwithstanding tliat 
the defect in title ie disclosed by a recital in the conveyance {b). 


(n) V. Richardi 11 East, SOC, 048 ; the coveuaut will nt't 

be qnaiifiod to as to extend to losa tbao the mterest expressed to be con¬ 
voyed, unless snob qualiAoatiou is clearly indicated (ifay v. PlaU, [IVUO] 
1 CU. 61G, explainiog Vtlmer v. JUT'Cabs (1863), U 1. C. L. E. 377). 

(e) Tamerv. Mo<m, (1801) 8 (Ui. 885; Oreol WwUm Railway T. E4«h«r« 
ri8051 1 Ch. 318, 321. Apparently such a ri^t would not have been a 
nrsaoji of a eovenaiit for seisin, though it ml^t be a bresch of a covenant 
against inoumbrancca (see Rawlo, Covonaots for Title, Sth ed., s. SS). 

(p) doe Williams, Vendor and rurebaser, 8ad ed., p. 1139. 

(g) Under the old practioe at was soflicient in so action oa thecoreoantto 
alle^ generally that the grantor had not right to convey (Brad$)uiw^$ Csss 
(1812), 0 Co. Rep. eOb; S.C.,sut non. Salman y.Bmdihaw, Cro. Jao. 304 j 
Muteoi V. HaUsI (1615), Cro. Jao. 389 ; 2 Wma. Sannd. 181, note (10); and 
see pleadings in Thaekerayy. Wood (1884),5 B. it 8.385 ; afSnned (1885), 
8 B. & 8 . 766, Ex. Gh.); but it would now be proper to allege the facts 
constituting the breach; soe title PiSAnmo, Vol. XXII., pp. 438, 423. 

(r) Turner v. Moon, tupra. The jndgraent of Lord EixsNaosouOii, C.J.» 
in Kingdon v. Nottlo (1815), 4 M. & 8. 63, appears to be sonira; bat 
see this explained in Spoor v. Qttm (1874), L. R. 9 Exeh. 99, per Bnaii* 
wzLt, B.j at p. Ill: **It la not what is called a continning breach, 
any more than not paying money is a continuing breach. Tho covenant 
remains broken indeed, but broken once for all.*' 

(i) Spoor V. Green, tupra; see title Ldhtatiom or AcnOKs, Vol. XIZ.^ 
p. 78. 

{i) Turner v. ifoon, oupra; see Gray v. Bruooo (1607). Koy, 142 (copy¬ 
hold ooDVoyed as f»^oid ; damages, the difference between values of 
copyhold and freehold land) ; compare fVoce v. Bickerton (1860), 3 
Do 0. & Sm. 751; and see aaitwood v. Jrhlen, [19)3] W. X. 120. 

VfUne of the propel as expressed to bo conveytn is usually the amount 
ol tho purchase-money stated in the cenveyanoe; but this ia not so it 
the purcha8e.znoaey aooa not comspond to me actnel value; see Jonkina 
V. Jmss (1882). 9 Q. B. D. 128, C. A. As to conditionB providing for 
compensation for misdeaortpticn, see pp. 388 stssg., ants. 

(a) Rawle, CoTwmte for OCh od., 6.108. 

(b) Pay T. JfMUand Bail Co., [1894] 1 Ch. 11, C. A.; Groat WuUrm 
Railway y. Fitkor, tnpra, at p. 822 ; sad eee title DW>8 ajr» Othis 
Z wsTEUimrTe, Vol. X.. p. 482, note (d). (^eneraUy, mere notiee to thn 
pweheeor of a defect in title net bar U to leoover (Bsestt v, 
F4t3«Hiig(eii(1887). LLut. 117). 
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84L The ooTen(U3ik for quiel eojoyment ia a future oovenent («) \ 
and when, acoording to the uao^ practice, the covenant against 
iooumbrancea follows ae part of it (^»thb also isfnture; the two 
are, in effect, a single covenant that the coveziantee shall enjoj free 
from incambrancee (^). Consequently there is no broach of the 
oovenant ontU the oovenentee is disturbed in his enjoyment (/)« 
The covenant for quiet enjoyment is usnallv limited to iawfd 
disturbance by the covenantor or any porson claiming under or in 
trust for him (^); it is not broken by claims under title paramount 
to that of the covenantor, or by tortious acts other than those of the 
covenantor himself (A). Being a future covenant, the damages seem 
to be measured by the lose to the covenantee when the disturbance 
takes place; thus, in ease of eviction, they include the value of 
improvements which he has made (t). 

(e) See Irtland ▼. Birehain (1S35), 2 Soott, 207. 

(d) See note (/), p. 403, amU. 

(«) See Vttn€ ▼. canwifd (Lord) (1708). Gilb. (CH.) 6, 7 ; Kawle, Cove, 
nanu for Title, 6th ed.. s. 70, p. 87, note (1). There ia a hick of eutbozity 
in the English reports ss to what are iucumbrancee witliin the lucaaing of 
the covensnt; the American aotUorittes are numerous : see Eawle, Cove* 
dsdu for Title, 6th ed., m. 76 H An incumbrance has bcou defined 
to be ** every right to or intorost in the land which may subaiit in third 
persons, to the diminution in the value of the land, but consistent with 
the passing of the fee by the conveyance" (tMd.. a. 76). This would 
include a mortgage, charge, or lien; ao easement; and a subsisting 
term, unless in tne last case the real subject of purchssc was the revennon 
on the term (ibid., a. 78; and, as to a icmi. see /fuoer»n(don*s 0<ue (1686), 
Owen, 8; dean. (1686), Uoore (K. B.), 249); probably also it would 
include a restrictive covenant; aeo Cato v. TAompmn (1882), 9 Q. B. D. 
616. 618, a A .; EUii T. Bogm (1886), 20 Ch. B. 661, 666. 0. A.; compure 
PhiCtjw V. CahMsugh (1888), L. B. 4 Q. B. 160. 163. But the mereexUteuoo 
of an incuTubraoco does not give a right to auo under this covenant; there 
must be interruption of eiijoymoot by claim under it (Sotlidge v. 

Bcban V. Dtring, [1009] 2 Ch. 647, 666; [1010} 1 Ch. 207, C. A.], deo also 
Be MaHin, Ex parie Dixon v. Tweket (1612), 106 L. T. 381. 

(/) While the covenant for right to convey is a covenant for title (soo 
p. 464, Mis), that for quiet enjoymeut is an assurance against disturbance 
ooDsequont upon a d^ecUvo titiO (IfoweU v. Biehard* (1809), II East, 
633, 641 ; compare title LnuTaTiox or ActioNs, Vol. XIX.. p. 78). 

(y) As to the effect of a covenant for quiet enjoyment, and the matton 
which constitute a breach of the covenant, see titleM LANDtoKo and 
Tskant, Yol. XVin., pp. 624 ei ssq., 627 ei eeq.; Mimbs, Uikb&als, and 
Q uABBisa, VoL ZZ., p. 66i; Yonng v. ^atwcooh (1840), 7 C. B. 310; 
Browne v. Flower, (101 Ij 1 CL 219. A judgment which does not interfere 
with the possession is not a breach {Howard V. jlfaiaand(]863), 11 Q. B. D. 
696, 0. A.; oompare Sunt v. Danom (1680), T. Baym. 370). As to 
arrears of gronnd rent, see Sowee v. BrvehfiM (1803), 3 East, 491, and 
the comments thereon in Sugden, Veodori^ nna Pui^aaers, 14th ed., 

5 .602; and as to disturbanco under title par«Lmount,S60 aiw IToodAottfs v. 

siskin# (1839), 9 Bing. 431. Alter conveyance the court docs not ueces- 
earily interfere by injunction to prevent illeg^ distress by the vendor on 
the tMonts (i>ra«e v. ITefl (1863), 22 L. J. (cu.) 376). In an action on the 
covenant for quiet enjoyment the plaintiff must ^ege the facts ooostitut* 
isg the disturbance, and that the disturbance wsa lawful, with safSoieQt 
partioulaiity to show the breach of covenant (Porisr v. Piereon (1792), 4 
Term Bop, 617 j 2 Warn. Saund. 181, note (10)). 

(h) 8ee title Lavdlobd and TsMiNir Vol. aVIII., pp. 824, 626. 

(4) This is in aoeordanoo with the ordinary rule as to damages, and is 
•upported by Bwwwy v. Hopkineon (1869). 27 Beav. 666; see Bplpk v. 
OfsM (1867), L. B. 8 Exit, 4^ compare Buekworik v. Swari (1664), 
10 Jv. (w. s.) 2i4< see iko 2 WiiBams, Vendor and Purchaser, 2&d ed., 
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842. Under the oovenant for further aBSarance the render is 
bound to do snob furrier acts for the purpose of perfectinfl the 
purchaser's tide as the latter may reasonably require (li) and ttie 
vendor can properly do (f)- The purchaser should tender a draft of 
the further conveyance to which he considers that he is entitled (m)i 
and should tender or offer to pay the vendor's costs (n). The vendor 
is entitled to a reaBonabls time to procure professional assistance (o)» 
If the conveyance is proper and he declines to execute it or to do any 
act which the purchaser can properly require, this constitutes a 
breach of the covenant (p). The purchaser cannot, by means of 

p. 1156. 1 q Amorioa different ntlos have prevailed in different States: 
the damages for evioUon being in most States Umit^ to the original 

f )urchase-money and interest, but ia others exteoding to the value of the 
aiul at the time of evicUon {Aawlo. CoveoaDts for Title, 6th ed., u. 163 
9i Mg.). A Icmeo, in osse of evietioo, recovers under the covenant for 
quiet oajoTmeot Uio value of the term to him ; see title Lsndlobd amd 
Tenant, Vol. XVlif., pp. 520, 530; Uawle, Ooveoants for Title, 6tb ed.» 
B. 169, where the result is explained on grounds peculiar to lessee; 
but the construction of the covenant should bo the same whether 
it is in a leaie or a oonvoyauoo on sale; and the rule as to* leasee supports 
the statemeut in the text. Where the Improvements effected by the 

E urchasor are in pursuance of the contract of sale, s.y., whore he erects 
ouses out of whi^ the vendor is to receive a rent, there is additional 
reason for including in the damages the valuo of tJie buildings (Ratrle, 
CoTcnaiita for Title, 5th od., s. 170). In the absence of evidence of increase 
of value, the damogos are the original valuo {JmkvM v. Joass (1882), 9 
Q, 1). D. 128, C. A.). Upon a covenant against incumbrances the purobaser, 
if hv has paid off a xnortesgo or charge, or bought in an easement, can 
recover the amount so paid and any expenses which he liaa incurred ; but 
until ho has incurred Mine lues, it seems that be oanuot sue on the oovenant, 
since, according to the English form, the covenant is a future covenant; 
Boe p. 466, aitk ; Rawle. Covenants for Title, ss. 188 ssg. The 
dam ages may include fhe costs of litigation upon au AdvursD claim 
V. BeiUic (1891), 65 L. T. 628: sou fiU.; L^^LORD AND Tenant, 
Vol. XVin., p. 530; Dart. Vendors and l^iichuois, 7th ed., pp. 800 et teg.), 
(Ic) 1^0 Bawle, Coveaants for Title, 5ih ed., s. 99. Such acts include 
tlio removal of a judgment if charged ou the land, or other inoombrance 
(Xinij V. JoH<$ (1814), 5 Taunt. 418 ; He Joa<t, Harringion v. FoneHer, 
11893] 2 Ch. 401, 471); and, os to request for further assurance, see Benwef's 
Caee (1582), Cro. EHf. 9 ; ya$k v. AiUm (1682), T. Jo. 196; and compare 
BlfcilB V. Dymoke (1824), 2 Bing. 105. The assurance must be necessary 
(Tfom v.Bickfi/rd U810), 7 Price, 550 i (1821) 9 Price, 43), and the exeou« 
lion of it possible {Pei and CoJly*$ Ccte (1389), 1 Leon. 304 (party insane] i 
XosA V, Jeton (1682), T. Jo. 105). 

(1) See Heath v. Orealoch (1874), 10 Cb. App. 22, 31. 

(m) Dart, Vondors and Purchasers, 7th ed., p. 797. The draft is 
usually selUed by counsel and accompanied by oounserB opinion as to the 
nocessity and proprio^ of the fuxiber assurance, though t^ is not neoes* 
aary (Bltci^ v. J>ymo£e. svpni). Under the early form of covenant, the 
covenant was to maho trxcii sssuraoce as the purchaser's counsel should 
adviM {JtoeevH'e Cate (1593), 5 Co. Kep. 19 b; lienneft Com (1853), 
Cro. Elu. 9; Baker v. Bidtlride (1673), 2 Lev, 95: LaeeHe v. Oottaitva 
(1870), 1 Mod. Hep. 87). As U> tlir prepwatiou of the oonVeyanoe, ■ee> 
further, pp. 412 ef teq., ante. 

<n} Dart, Vondoia and Purchasers, 7th ed., p. 797. As to conditions 
dealing with the costa of conveyance, see pp. 336, 337, aiOe. 

(o) Btfiaet's Cote, tupra. 

(p) Bawle, Covenants lor Title, 5th ed., A 99. lu an action on the 
oovenant, the facts showing the neeessity and prcpilety for the further 
•ssuraooe, and the defendant's refusal to execute it, ahould be alleged, 
Aji to pleadings in snoh an aoiion under the old system, lee King v. Jcm«r» 
tupra; Slicke v. Bymobs, lapra. 
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tho ooresant for farther MaraDoe, obtain a greater estate than that 
whioh waa the sabject of the original oonvejanee(g); tboogh»ii the 
Yendor’e title was defective, the vendor may be required to assure 
an estate which he has got in sincei whether by descent or 
devise (rX or by purchase (t). 

The purchaser can either bring an action for breach of the 
covenant tor further assurance, or can sue for specific perform* 
aoea(lX In the former case the damages are the lose arising to 
the purchaser from the neglect to execute the assurance. If this 
results in bis being evicted, the loss is the amount of the 
purohase-money («)• In the event of the vendor's bankruptcy, 
specific performance of the covenant can be enforced against his 
trustee in bankruptcy, against the vendor himself after his discharge, 


(a) Dopif V. TctUinoch^ (iS50), 2 Jur. (n. 8.) U81. The covouaut (or 
filler auurauce in a deed ii a oovenaut iul^^odod to give full ofloot and 
operatiOD to tbe estate aad interest oonveyod by the deed*' (tbid., per 
Sruanr, V.-C., atp. US5]. 

(f) Smitk V. BJUt (1842), 1 Y. St C. Ch. Cas. 223. 

(s) See Taylor T. D^bar (or Debar) (1676), 1 Cas, in Cb. 274 ; 2 Cat. in Ch. 
212; Sugdeu, Vendors aad Purebasers, 14th ed., p. 512. The purohsaor is, 
it seezni, under the same liability in equity, eren apart from a oovouant for 
further aasuranee (i^osi v. Dswley (1S20), 3 Sim. 103}: and see titlns Equiir, 
VoL 2111., p. IC^, note (/); EsTorFXL, Vo). aIII., p. 373, noto (e). 
Where, however, the ooveuant (or further assurance is, with the other 
ooveuaats, limit^ in tbe usual way to the seta of Uie vendor and hii 
predeoessoTB sinee the last sale, the vendor con, it seomi, only be requirod 
to assure an after* acquired estate which is necessary to satisfy this 
limited oovenaot (Eawle, Covonaats for Title, 6th ed., s. 104). Formerly 
a purchaser might leqnire a husband who had sold bis wife's land to levy 
a fine (BaalMy v. C«r(a«t (1610), Oro. Jac. 261; MiddUmort v. Cobalt 
(1633), Cro. Car. 503; Kinp v. Jonsi (1814), 6 Taunt 418. per Hkath, J., 
at p. 427), and, if she woulu not consent, he might be sent to prison (HoU 
V. Hardf (1733), 3 P, Wms. 187. 189). But this has be^ doubted 
(Orinad (or Owirosi) v. Bound (1717), 4 Tin. Abr.» Barou and Feme, 
p. 203, p). 4; Emory v. Wa$9 (1803), 8 Vea. 605). A vendor, tenant io 
tail, who has conveyod a base fes may be required to turn it into a feo 
simple {BamUM v. Brnda (1887), 38 Oh. D. 716, 0. A.; see iitlos Rial 
Propbrtt akd CHATTeu Bsai., Vol. X2CrV., p. 262, note (w); SFxcinc 
PERroniCAJfCS). Probably a pnrehasor who has not obtained the title 
deeds oaonot obtain a covenant for production under the oovenant for 
furth« aasuranee, but his equity or rigni to produotion is usually suffleiont 
without a covenant (fioOsti v. Middleton (1826), 1 Russ. idZ ; Foin y. 
Ayeri (1826), 2 Sim. dc St. 533: p. 429, anU), He can, however, if 
neoesaary, obtain a dupUoate of hia own conveyance (Kopp$r v. AUingion 
(£i^} (1700), I £q. Cas. A)>r. 166, pL 4 ; Da^ Vendoiu and Putehaaen, 
7tb ed., p. 796). Aa to loss of title deeds, see BenneU r. Ingold^ (1676), 
Cas. temp. Finch, 262; title Moixoaob, Vol. XXI.. p. 208. The deed 
of farther awonnee should not itself contain additional covenants of 
title by the vendor (Odst y. Kinder (1620), Cro. Jae. 671; Bosssb v. 
CetUrion {1870}, 1 Mod. Rep. 67; Sugden, Vendors and Porohasers, 
14tii ed., p. 616). 

{t) See sugden, Yeodors and Puiehasers, I4tb ed., p. 012; title Spbcjvio 
P lSfOBaUlTCE. 

(a) Sea King v. Jonee (1814), 6 Tauni 418 : but, since there is no breach 
till the refusal to execute tbe furtiier assurance, the damages may, perhaps, 
be the value of the land at this time; see p. 466, aats. Tne aetion m^ im 
brought at once upon breach of eovenant, bnt it is better to wait till the 
ultimate damage fias been euatalnad, provided the statute^ Unit Is uot 
e i eseds d (Xfag ?. /east, tapva, at p. 428). Aa to tim Statutes of limSta* 
ties geumUy, see titis LDcnatioir or Acnovs, YoL XIX., pp. 88 
sf stg* 
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aad also against his assigns, except sneta as taka the legal estate for 
value without notice (6). 

843- The burden ot the covenants for title laUs upon the 
covenantor—usually the vendor—personally, and after his death is 
enforceable, like any other liability, against his estate (e). The 
benefit of the covenant runs with the estate of the purebaaer, and 
the covenant is enforceable by subsequent purchasers, provid^ 
they take that estate (d). This is so in the case of the express 
covenants for title (s), and the same rule is applied by statute 
to the covenants implied by the use of the statutory words (^). 
Apparently the statutory covenants given on the conveyance of 
an equitable estate run with that estate; but the express cove¬ 
nants for title only run with the legal eetate, and the equitable 
owner muet rely on his right to sue in the name of the covenantee 
or hib aseigns ( 3 ), If on a subsoquent sale the land has been sab- 
divided, a purch^er of part of the laud, who takes the estate of the 

(6) Pye V. DaubMs (1792), 3 Bro. C. C. S95 ; B# PA4|>f, Ex xorU FHpp 
(1S46), be 0. 293; ms DaxU t. (1S56), 2 Jixr. (m. s.) llSl t 

ooiupare Ex p<kri4 [1904] 2 K. B. 709, 777, 7Si, C. A. 

(eoTonaot to settle aftor'Socuired pfaportj); affirmed, xiihnom. Cliugk v. 
8an*d, [1005] A. C. 44S. 

(e) Dart, Vendors and Purchasers, ?tb od., p. 786; see title Exscttors 
AND AoktiKiSTiUToas, Vol. XIV., p. 806. If the vendor becomes ba^« 
nipt, Cho liability is provable 10 tbc bankruptcy, aod if cot proved will be 
disehargod; see Hanl'i v. PorhsrTiU (1988), \i App. Cas. 861. Deotsv. 


t&lo»e4 
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Property 

Deretetka 
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TolUmtteh^, supra, at p. 1186 , on this point is not now law; see tsUe 
Bakkruptct and iNSOtVBNCY, Vol. II., p. 190 ; aod, as to the coveDanS 
for further asauraoee, see p. 487, eo/s. 

(d) Whero the oriraal oooveyance has been obtained by fraud, an 
assi^ee for value without notice of the fraud can sue on tbe covenants for 
Utle, although the original oevenaatee could not do so {Dotfid v. Sabin 
[1893] 1 Oh. 623, C. A.). 

(s) MiddUmore v. OoodaU (1838), Cro. Car. 60S; £inp v. Joass, 
Bupra (covenant for fnrihor assuraoee); Oompbett v. Lewis (1820), 
3 B. 6c Aid. 392 (ooveuantfor quiet enjoyment): seelfoks v. Avdsr (1695), 
Cro. Elis. 373, 438. As to copyholds, see EiddeU v. XiddeO (1836). 7 8ud, 
629.636. The oovonaatee sbomd, however, have an estate in the land at the 
time of tbe covenant (Dart, Veudoia and Porchaseim, 7th ed., p. 787). As to 
the necessity 
oovenaateo so 
to run with tike 

Building Boei^ v. SnUkwn, [1893] I Gh. 1, C. A.; compare WM v, 
Bossstt (1789), 3 Term Rep. 893. 402. Where the origi^ oonveyaaoe is 
to a grantee to uses, the covwants should be made with him. and they 
then ZoUow the uses (1 WiUiams, Vendor and Porohaser. 2Dd ed., p. 880^ 
But it is not essentiid that tbe covenantor should himseli have an eetate 
in tbe land; t^enne, oovenanta for title entered into by a peieon who is 
not a convoying perty run with the land, provided there is privity of 
estate between the succesave owners (roiteAkam's Case (1388), T. B. 42 
Edw. 8,fo. 3,pi 14. eiied Co. Litt. 385 a; Third Report of Real Properly 
Commiesioners. p. 62 s Dart, Vendon end Parehesera, 7th ed., p, 788; 
soe, aontra, Sn^en. Vendors and Purohaaera. 14th ed.» p. 388). 

(/) Conveyancing and Law of Property Aet, 1881 (44 6e 46 Vlci. e. 41), 
s. 7. Tbe benefit of the Implied oovMiant shall be annexed and ineidttt 
to. and shall go with, the estate or interest of the implied covenantee, and 
ibaQ be oapaSle of being enforced by every person in whom that estate of 
Interest U, for the whote or any pari thereof, from time to lime vested ** 
(<M., s. 7 (8) i Derid v. doMw, nma). 

(g) Sea 1 WiUUuni. Vendor and Purehsav, tod ed., p. 881 1 Bspirt w 
EoBigood, [1900] 2 Ch. 388, 404, C, A. 
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original porobaser in thai port, is entitled to ene on the coyenanta 
in respect of his part(fc); and aimilarlj a enheeqaent owner of part 
of . the original eatat^snch as a life estate (t), or an undivided 
share (ky^^n sue. Where the covenant for right to convey has 
been broken, and the original oovenantee has not sued on it, his 
succesfiors in title znay do so notwithstanding that it is not a 
continuing covenant (f). 

Sect. 2.— Jieettfkation* 


844. Where, owing to mutual mistake {m), the conveyance does 
not operate to carry oat the intentions of the parties, as whore* for 
example, the land oonveyed is lees (n) or more (o) than was com* 
prised in the contract, or there is an error in the limitations 
or the vendor's coveuants for title are wider than the contracting 

S arties intended (g), or there has been a common mistake in the 
esoription of an easement (r), or a covenant has been inserted 
to which the parties had not agreed (s), the court, upon sufficient 
evidence of the mi8tako(t), will rectify the conveyance (a), and will 

(A) Ttf3/nof»Y. Piccard (ISIS). 2 B.S& Aid. 105; ▼. ZfM0j7(N>d,[19OO] 

SCh. 3S8, 30e, C. A. The Ccnveysoeiiig snd Law of ^opcrty Act, 1881 (44 & 
4S Viot. 0 . 41), I. 7. cited in note(/), p 409, ante, is declaratory of the law. 
(i) ▼. Catt (1828), 2 8iin. 943. 

(h) v. Ftgwrs (1854), 4 K. B. 71. 

(1) Kinadon v. NottU (1816), 4 M. fis S. explained in Spoor v. Orten 
(ir74), L. R. 9 Exch. 99. Ill : see p. 465. ante. 

(fn) Jfoy ▼. PIoK, [1900] 1 Ch. 816, 623; see Slteh t. Baneock (1912), 
10? L. T. 14. Wh^e the conveyance ia not in accordanee with the 
contract, it seems that the mistake of one party is suffioiont (imis 
V. BiOi and Briahton and Prtolon A. B. C. PfrmaneiU Benefit BuHdtM 
Society (1892), 67 L. T. 287). As to mistake generally, see tiUe Mis* 
TAKE, Vo). XXL, pp. 1 ei trq. ; as to rectideation, see ihid, pp. 9 
note («), 11 ot iea. ; title Ssttlbkknts, pp. 545. 546, post. Casee of 
rectificatioa nnnaily arise ou settlements. As to condittons relating to 
miideseriptioD, sec pp. 328 et #atr, anU. 

fa) Yf Aits V. TFAits (1872), L. B. 15 Eq. 247, wbero it was held that the 
order for reetiheation was saJBciont to pass the legal estate in the addition at 
land, without a farther conveyance. As to vesting orders, seep. 433, onle. 

(o) v. BramUff (1822), Tani. 6& R. 41; Bs^or (Jfotwi^) y. 

Bxotfor (ifarcAionets) (1838), 3 My. 6s Cr. 321; Jfortifner v. dAortau (1842), 
2 Dr. U War. 363 ; BodU v.Xytt, [1907] 1 Ch. 564; see TyUr v. Bevoroham 
(1674), Cas. Ump. Pinch, 80; Tkomai r.DatU (1757), 1 Dick. 301 1 Lentu 
V. ffiUas (1868), 2 De G. 4s J. 110. 

a Be 0 ifiPs Tru$iM (1876), 3 Ch. D. 214; HaiUsy v. Peorron (1879), 13 
. 545 ; see Be Tringham'i Trustt, TViagAam v. OrconkiU, [1904] 2 
Ch. 487 ; and, ae to limitations in equity, compare BlAsI and ifilAeUs and 
Bnflsrt* Confraat, [1901] 1 Ch. 945; titie EqunT, Yol. XIII., p. 95, note (o). 

( 9 ) eddooi V. BtU (1662), 1 Gas. in Ob. 15 ; Pdider v. Siuiey (1674), 
Caa. Ump. Finch, 90; dtoit v. Peaii«r,C19l2] 2 Ch. 504, 916, 519; Pennev 
V. MeNah (1912), 107 L. T. 124. 

(r) Coven v. Ud., (189912 Ch. 309, C. A. 

(f) Bo6 T. BntUrwi^ (1816), 2 Price, 100, whine the court ordered a 
frw eonvwanoe to be ezeentM without the covenant objected to. 

(f) For this puipoM parol evidence is admissible (Map v. Platt, supra, 
at p. 621). Bat if the contract is embodied in a written agreemeut, 
the court does not admit parri evidence to show that the written agree* 
msnt did not exprem the real intention of the parties (fKd.; Thompson 
V. HiehikMi, [1909] 1 Ch. 550, 661); and see, generally, title Evinsuca, 
Vol. Xm.. p. 568. 

(aj BOU V. BiOi and Briphion and Pratfe# 4* B. 0. Parmofm^ BWKjll 
g u ila ie f geeisly, supra. 
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direct that a of the order to rectify be indoned on the con* 
veyazice (i)» The claim to rectification must be made promptly on 
the miaiake being diseovered (c). 

8bct. 

845. After completion of tho contract, the traneaction ie at an 
end as between vendor and purchaser* and» as a general rule, no 
action, cither at law or in equi^, can be maintained by either 
party against the other for damages or compensation on account of 
errors os to quanti^ or quality of the property sold, unless such 
error amounts to a breach of some contract or warranty contained 
in the conveyance itself, or unless some fraud baa been practised on 
the purchaser (d)« 

846. If, however, the transaction has been induced by fraud, or 
misronresentation amounting to fraud (s), or by mutual mistake of 
a funaamental character (/), the court will order a reconveyance of 


(6) IfhfM (1872), 1«. It. \i Eq. 217. Tbc court may m a proper 

oaso ircAt tbo instrument oai tbotjsli slrcndv rectified; see uih Equitt, 
Vol. Xill., p. 62, note (r), 

T. KyUt [19(»7i 1 Cb. 564, questioning lihomir v. SpiUU (1872), 
L. b. 13 Kq. 427; soc, furthur, title Eqoiry, VoL Xill, pp. 166 

if ieq. 

(d) Joliffe V. Bailer (1883), 1) Q. B. D. 255, 267, 269. But the por- 
cbohor osn bo oompollect to ic«ture Innd in ezio^t ol that purported lu be 
ron^^yed to him, notwitbat^ding that ihu error hes ariv^n throi^ the 
vendor*s failure to mask out ptoU (AfaisioK t. And (1800). 82 1«. T. 369); 
end, whore tbo contract piovidcs for eompooeation, this stipulation is not 
tlisebatgod by the oonToyence, and eomponsation can be recovered even 
after eonveyaoco(8ee p. 331, ajW^).eud, after conTeyanoe, damsgos can be 
recovered for breach of a collateral sfipntation. such os au agreement to 
fluUh a bonso {Snurulen v. Cocitnfl (1902), 87 L. T. 3Uj. 

(c) Brei ▼. Uolbeeh (1781), 2 l>oue. (k. b.) 654; Berry V. ArMutsod 
(1836), 2 Keen, 221; FiUf v. <7i5«oa (U48), I U. L. Vas. 605, 633; 
BrwniUY. OonpbeQ (1880), 5 App. Tas. 935, per Lord Srlsoknb, L.C., at 
p. 937 : V. Bak<r, eupm, at pp. 267, 260. It is fraud if the 

vendor knows and coneeals a fact material to the validity ot tbe title 
(Bdworde ▼. M^Leay (1815), Ck>op. 0. 308; on appeal (1818), 2 Swau. 287). 
Where a vendor made a misstateznout as to a matter which be should 
have investigated—s.p., that oop^old land was freehold—this w.va held to 
be legal fraud which entitled itt purohaseor to rosoind after conveyance 
{Ucri V. SwoiM (1877), 7 Ch. D. 42); but probably there must be actual 
fraud (Ber^ v. Pssk (1B80), 14 A^. Cos. 337 ; and see Soper v. Arnold 
(1887), 37 db. D. 66, 102, C. A.), ^e plaiutail cannot obtsiu rescission if 
ho was from tbe commeneement cognisant of the matters compltined of 
(see Vigofo v. Pike (1842), 8 C9. 8e Fio. 562, 650, 11. L.). A« to mis¬ 
representation giving a ritmt to rcscubion of the contract, see GiStow v, 
D^Eiio (1843), 2 T. oc C. Ch. Cas. 543. 581; Bmiik v. HarHoon (1857), 3 
Jur. (V 8.) 287; Tibbulfi v. BoKlier (1895), 73 L. T. 534; and see pp. 297 
ei seq., ante; as to mistake, see Uodion v. TkMaed (1607), 61 Sol. Jo. 482. 
As to misrepresentatifm and fraud and mistake generally, aoo titles Mis- 
BBPRBSKNTaTiOX AMD Fiuuh, YoL XX , 653 St #09. {ibid,, p. 745 (os 

to sales bv the court)}; MiSToja, Vol. XXl.. pp. 1 rl sso. 

to BrowaBs v. Campds^ enpra ; Z>s6s»Aa«i v. Sawbridpe, [1901} 8 Ch. 
98. Where, for ezample, it is oiscovered after completion that the property 
belonged to the purchase (B^kasi v. Bingham (1748), 1 Vos. 8». 126); 
or that at the azne of oompletion it had ceased to exist (FMloesh v* 
Giddimm (1817), 4 Price, 135 ; see donee v. Clifford (187^. 3 Ch. D. 779. 
oompaze OMU t, WhiUaker (1847), 2 Ph. 388; Bs TfreU, TyrMl 
WfAsWis (1900h «81*. T. 675). 


8aOT.S. 

Eectiflea* 

tioa. 


In geneitl 
oompletion 
u 6^. 


Fraud or 

foodsDsnUl 

mistake, 



SiLX or Las1>. 
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BwdiriOB. 


AoQonfitt 

pnichaM 


Wb« 


the Und sold (g), and Mpeymttit of the porohaM^moaoy vltb 
istetwt frt 4 per cent, from the date of paymant (A). I&e por- 
ohaeer wiU be eotiUed to the costs, eherra and expenses moideDt 
to the purchase aod conTeyance, inolaoing the costs of inTSsti* 
gating the title (^, and ^e costs of the action to set aside the 
Gonreyance (k). 

847. The porohaser most aeooont for rents and profits, and, if he 
has been in possession, is charged with an occupation rent (t); and, 
if the rents and profits exceed the interest, and there are special 
oircumstanoes to justify this course, the account is directed to be 
taken with periodical rests (m). Credit is given to the purchaser 
for substantial repairs and lasting improvements (a), and be is 
debited with deterioration (o). 

846. The claim to rescind must be made within a reasonable 
time(p), and before the interests of third parties have inter* 
vened({). Moreover, it must be possible for the parties to the 
contract to be restored to their original position ; the purchaser to 
receive back his purchase^money (r), and the vendor to receive 
back the property unimpaired (t). Depreciation when caused by the 


(si Bditardi t. Jr*/4cy (1818). 8 8wao. 287. As to resoisbioii after 
coaTeyaoce in esMs of frau4, see title MuiiamxsxMTATioif ano Fraud. 
Vol. XX., pp. 741, note (m). 74^ notM (n), (o); in oeeee of mittako, title 
UietAU, Vol. XXI., p. 19. As to setting aside a oonTovanco in easee 
of undue influence, see title Fkaudulxvt and VotOABts CoNvaTAVcr.s, 
Vol. XV.. pp. 103 H MO.; and see title Mu«bs. UiMk^RALS. akd Quarrixs, 
Vol XX., p. S47. 

(k) Safi T. 8wiin4 (1877), 7 Ch. D. 42; compare title Monst avd 
Hokst.Lxkdiko, Vol XXI.. p 42. 

(«) Edvordi ▼. If'Xsay, svprA, at p. 289. 

(i) Bsrrjr ▼. Armititad (1836), 8 Kooo. 221. * 

(l) Donovan r. Fridfeer (1821), Jac. 18^; Trovefyan v. 117 m> (18U0), 1 

Beav. 688; OruUyy. MouiUif (1839). 4 i>o G.Se J. 78. C A. ; llayfjntih V. 
Wearing (1871), L. B. 18 £q. 320: and see p. 373, anir. Bui. except, 
perhaps, where there has been IraiiO on the part of tbo purchM^r. the account 
IS Dot taken ou the footing of wilful defa^t: bee Uo^oill ▼. Howell (1837). 
2 My. Cr. 478: PorhtiMoii t. (1867). L. R. 2 h. L. 1, 14; 

contra, Adame v. ^wonler (1863), 2 De G. J. 6c Mm. 44. 61. C. A., altbongb 
this seems to bo overruled; and soe title Moetoaor, Vol. XXi., p. 200. 

(fli) Donovan r. J^neUer, wpra ; Soeeom r. Clarkeon (1843). 4 llaru, 97. 
IOC; see Ffesi V. Coke (1871), 6 Ch. ^p.' 645, 651; and, ne to taking 
accounts with rests, see Htlo Mo&tuaob, Vol. XXL, pp. 220 fteeq. Interest 
on rents and profits is not charged (^«£b«loiM ond /laigk Soor Co<U Go. 
T. Sdey, [1900] 1 Ch. )67). 

n Trevelgan ▼. WMe (1839), 1 Beav. 588; Eeesom v. Clar/ceon, eupra, 
oildiugB, if tueapahle of repair, are valued as old materials; hat other* 
wise as builoinga standing (BoMimoa t. SidUy (1821). Madd. Sc G. 2). 

(o) Eie parteSennsH (1805). 10 Vee. 380, 400. 

(p) See title Equitt, Vol XIH.. pp. 172 ei seg. 

(g) In this respect the principle is the same as where reeciaaion of an 
executory contract Is non^t; see Clough v. London /md Soiih Weeiom 
Sail Co. (1871). L. B. 7 Exeh. 86, 36, Ex. Ch. The conveyaDce, hke the 
eontnet. is valid until ^e injured party elects to avoid it; see Gftilad Shoo 
MoMnory Co. of Canada v. B rumd, [1900] A. 0. 330, 387, P. C.; title 
MumBruMivTAnov ann Fraud, VoL XX.. pp. 788 4 eoq. 
if) Dobonham v. SaahHdge, [1901] 8 Ch. 98. 

(«j Clarke v. DUkoon (1868). E. B. k £. 148, 164.166; WeeUm Bank of 
BoiLad V. Addio, Addk v. WooUhe Bank of BooBmd (1867), L. B. I 
Be. Ii Div. 146,16^ 166 1 Urgnk a ri v, Maoj^lamn (1878)» 8 App. Cm. 
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voidot hiipflftlf it no bsr to rescission(i), nor irhere it oao be made 

good b 7 eompeneation (u). Beedalon. 

The contract ounot, howeTor, be reeeioded in part and stand 
good for the residue: il it cannot be rescinded as a wholes it 
cannot be rescinded at all (a). 

649. A right to rescind a sale or purchase of land may be PirM. 
enforcod by the personal represeutatiTos of the contracting party, 
or bis trustee in bankruptcy (6), and» in the case of the vendor, 
by his devisee (e), or an assignee of his vhole interest in the 
land (d). 

Conversely, a right of rescission may be exercised against the 
deviseoa or representativea («), the assigns, otlw tlmn those 
purdiasing for value without notice (/), or the trustee in bank* 
rnptoy (y) of the opposite par^. 


831, 837, F. C. 2 Eriangcr t. ifew fiomhrtro Ph^hat$ Co. ()67S), 8 App. 
Cm. ISIS. 1278: Rooo v. D$ S^rdv, (1806] 2 Ch. 437, 440. If the right 
of rofloiMtioD cannot be ezercUed, the injured party must have rocourte 
to bis remedy in damagee in an action of deceit. 

(I) See Pho$ph^ Sowoffi Oo. v. Bortm^ (1877), 6 Ch. D. 894, C. A. | 
Bec4 T. Do Benwrdy, at p. 446. 

^ (tt) Lacuna* SitroU Vo. v. Za^unao Syitdioaio, (1800] t Ch. SOI, 468, 

\a) SUffi^ld yirktl Co. v. Unwin (1877), t Q. B. D. 214, 228. As to the 
form and extent of by resciMlon goneraUy,aee title Misaspaiaivva* 
TION AKP Fsactd. Vol. XX.. pp. 742 e< teg. 

{1) Bankruptcy Act. 1883 (46 St 47 Yict. e. 62), a. 44 1 aiid. aa to rights 
of action vesting under that provudon in the truetee in bankruptt^, see 
title Bankbostct akd Iksolvxkct. ToL 11.. pp. 133 <i nq. 

( 0 ) See Sfymp r. Oahy (1862). 2 De G. M. S( G. 823. 680; OreelevT. 
JIToiuley (1869). 4 De G. Se J. 78. C. A. 

(d) See title EouitT, Yol. Xlll., p. 90; and, aa to aasignment of rights 
o! aoiiSn, eee title Chosxs in Actlow, Vol. IV., p. 408; ihfrioo r, JfMw, 
[1918] 1 Ch. 98. 0. A. 

(e) Tnoohon v. TFMie (1830), 1 Beav. 688; Charior t. Treeelyoa 
(1844). n Cl. it Fin. 714, H. L. ; Bridgea»o« v. Gtom (1757), Wilm. 58, 
54, 66; Dnouonin t. Baodey (1807), 14 Vee. 27$. 289. 

if) Troptiyon t . White, ouvn .* OWlef t . Tree^oii, eupro. 

(o) As to gooda, see iU SXockUton, Ba parte wAittokor (1875), 10 Ch* 
App. 446: fie EaotgaU, Ex parte Ward, [1906] 1 K. B. 466; TtUw v* 
Bewmon. Ltd. [1910] 1 K. B. 745; title Salb Or Goope, note (1), p. 196, 
onie. 
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SANITATION. 
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SATISFACTION. 
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See Education. 
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Part i.—Definition and Nature. 

650. When A. hu e ct fMin for a sum of money ageinsi B. and 
B. has aoro8s>c}aim for a inm of money against A.^ ench that B. is 
hy law to the extent cd his eross^olaim entitled to be absolved from 
payment of A.*b olaim, and to plead his oross^olaim as a defence 
to ED aetioD by A. tor the enforcement of hie deim» then B. is eaid to 
have to the extent of hii orosi^olaim a right of oet*off against A* 







pABT L—DsnumoEf akd Nattos. 


861. When A« has a cUm of aoy kind against B. and brings an Pass 1 
aotipn to anforco sack claim, and B. has a cross-claim of any kind BdlBifiloo 
against A. which by law he is entitled to raise and have disposed o( and 
in the action brought by A»» then B. is said to have a right of flatom. 

counterclaim (a), 

852. Set-ofl is a ground of defence. 1! established it affords an XKiaoetkA 
answer to the plaintiff's claim wholly or pro fanto. Coimterolaim, ^ 

as distinguish^ from set-off, affords no defence to the plaint^s 
claim, but is a weapon of offence which enables a defendant to 
enforce a claim against the plaintiff as effectually as in an 
independent action (6). a 


853. Set-off is entirely dietihct from payment. Payment is Ditdoctioc 
satiefaotion of a claim made by or on behalf of a person against between let- 
whom the claim is brought. The person paying makes performance 
of the obligation in respect of which the cVun arises, which thereby 


(a) Before thu Judioaturo Acte (eoo title Counts, Vol. IX.» p. 51. 
note (s)), set-off was ooDfined to money claioA. liquidated or unliqQidated, 
and was subject to many technical raetrictioni; see p. 4Se, post At to 
whether the Judicature Acte and tlie Kules of the Si^rcme Court hare 
made any diffrrenoe in tliia respect, see p. 49), po^l. dountorolaim is not 
BO confined. Any olium in reepeet of which the defendant could bring 
an independent acllou agaioHt the plaintiff can be enforced by counter¬ 
claim, subject only to the limUation that it must be such as can con- 
Tonicatly be tried with tho plaintiff's claim; see p. 514, potl. Thus, not 
only vlojins for mone^, but other claims—for esamplo, a i^aim for an 
iolunotion or for epccifio performsnee or for a declaration—may be the 
subject of a oounterclaim. It follows that most claims which can be 
moci' the subject of a set-off can also be made the subject of a counter¬ 
claim, but the converse proposition doce not bold good; see note (/), 
p. 484. and pp. 491. 402. port 

(5) ** Set-off and counterclaim may be, and commonly are, essentiaUy 
different; and it becomes necessary, tber^ore. to see in each case whether 
a counterclaim amounts In effect to no more than a set-off, or whether it ii 

in effect a cross-action.The effect of these two modes of proceeding 

must, therefore, be sought in the statutes by which they were introduce^ 
snd in th«r results; and when these are looked at, it will be seen bow 
essentially these two forms of procedure differ. By the Statutes of 
^t -00 taiB plea is available only where the oleims on both sldee are in 
respect of liquidatod debts, or money demands which cao be readily and 
without difficulty ascertained. The pka can only be used in the way of 
d^ence to the piaintUTs action, as a sbi^d, not as a sword. Though the 
d^endant succeeded in proving a debt exceeding the plaiatUTi demand, 
he was not entitled to recover the excess: the effect was only to defeat the 
pi^n tiff*a action, the same as though the debt proved bad been equal to 
the amount of tho claim established oy the plaintiff, and no more. ... In 
a case of set-off, the claim being for uquidated dazua^^ its existence and 
its amount must be taken to tw known to the plaintiff, who should have 
given cr^t for it in his action against the defendant. This reasoning does 
not apply to a counterclaim, the effect of wbich» as dktingmshod from a mere 
eet-ufl, is altogether different. It is, as I have already pointed out, to all 
inteuia and purposes an action by the defendant against the plaintiff. It 
is not confined to debts or Uquidated damages. Is is net even nccesury 
that the should be analogoua to that of ttks plaintiff. A claim 

founded on tort may be opposed to one founded on contract, ot vies esrsA 
Bnt the most striking dmsraaee'ls that the counterclaim operatss not 
merely ss a defence, as does the set^ifi, hot in sU respeots as an mdepeodent 
aetioo hf the d^ndant against she ^aintiff ** (fffooks v. Taylor (IMO)^ 
ff Q,,B. y. 549, per Goc&BVBir, at pp. 575,575|. . 
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bMomea extingoiAbed. Set-off exempts e persoa entitled thereto 
from any aatistaetion of a daim brought amoet him» or oi 

BO much of the aa equals the amount which he U entitled 
to set off, and thua to the extent of his set-off be is dieohar^ed 
from performance of the obligatioo in respect of which the claim 
ariae6(c). 

8M. Where there baa been payment, the party against whom 
tbe claim is brought pleads payment or accord and satisfaction (i), 
which in effect alleges that the claim no longer exiets. K plea of 
let-off, on the other hand, in effect admits the existence of the 
elum, and seta np a cross^elaim ae being ground on which the 
perBon gainst whom Hit claim ii brought is excused from payment 
and entitled to judgment on the plaintilrs claim. Until judgment 
in favour of the defendant on the ground of set-off has been given, 
the plaintifTs claim is not extinguished (s). 


Part II.—Set-off. 


SaoT. Setoff Available^ 

665. A set-off is available to a defendant only when the rules 
o! procedure of the court in which the plaintiff brings bis action 
allow a eet-oS to be pleaded, and the mode in which a plea of set¬ 
off is to be raised is also determined by those rules (/X 

866. No court has jtuisdiotiou to entertain a defence of set-off 
unless tbe subject of the set-off is in its nature such that it might 
be made the subject of a cross-action or counterclaim in that 
court (^X 

(o) Tcuder of tbe difforonoe between tho amocut cliimed and tho set-off 
was fonnerly beld not to be a good lender ; see title Contract, Vo). VII., 
p. 4)9): see. bowever, pp. S17, SIS, poet. A defendant who pays into 
court the diffsrenee be^een tbe amount of tbe claim and the set-off be 
luooeeda in establishing *a in the ease position as a defend^t who has 
paid into court the whole amount rsooverod 

(d) Seetitla Plxiddio, Vol. XXII., p. 447. note (d). 

(e) B 0 Birom Mcnm Lamp Oa., flBOC] i Ch. 70. If there is a doubt 
whether tbe facts show payment or aet-off, ho^ payment and aet-ofi 
abculd be pleaded aa altenatiTe defenoce. Both defences muat be speciaUy 
pleaded; see title PLSannto, Vol. XXll., p. 447, note (d); Pidoeff ▼. 
Psany (18$4), I Cr. M. Si E. lOS; Tkawuu t. Cro$$ (1862), 7 Exeh. 728; 
Oao^ T. Moamaft (1BS8), 3 M. Sb W. 500. 

(j) Thia ia part of the general rule that the pleadings in a court are 
|OTsn>ed by the nlea of procedure of that couK; see title PnxinzKO, 
voL XXII., p. 419. PoreRamplea a Canadian Court of Admiralty has not 
the same juudiotio]i to entertain a plea of set-off as the Adnsiralty DiTufon 
of the High Court in En^and (Bow, ifcXocUoa iB Oo. t. Ship ** domosaa,** 
ri909} A. C. 597. BOS, BOS, P. C.; see PiU i>OA FraaPiw (IBBI), 
Lush. 4BS). As to the form in whi^ a set-off is picked Id the 
courts, see p 509, post 

(p) Bow, YalesMoa 4 Oa. r . Ship •• Camosua,** sapro. when the Privy 
CoQDcil held that a claim for ualiqvidatad damages oouid not be sat off m 
an action fa nm in a Canadian Court of Admln^, beoaoae a 
iould do 4 have boaa sntartahied by that court aa a opuntar«hlm in noh 
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657« Set-oS should not bo pleaded m respeci o( a sum tor whiob 
the plaintiff heo properly given credit in hia claim (ft). 

658. The right of set*off cannot be waived (»)• A defendant may» 
however^ be estopped by hie condnet trom relying on a aet>oS. Tboe 
a defendant to whom the pl^ntiff had product an aceoant which 
the defendant admitted to be correct was not allowed^ after a losg 
period of acquiescence in the eorrectnees of the account, to claim a 
set-off when sued for a sum debited in such account (ft). Biinilar^ 
where a defendant had^ven credit in an account with the plaintifl 
under a mistake, and idter dfecovering such mistake had allowed 
the plaintiff to remain in ignorance of it, he was not allowed when 
sued by the plaintiff to set off the sum for which credit had been 
so given (f). 

A defendant cannot be compelled to plead a set-off. He can, if 
ho wishes, enforco his claim by independent action (ih). 


Sbot. 2.—£sjen(t<il CharactfrulKs oj Set-off, 

SOB'SiOT. \.—Ae Nciure 0/ Clatm. 

869. Apart trom agreement all rights of set-off are purely the 
creation of statute or rules of court 

an action. There are claimi which, though suffloient to found a sot-off, 
cannot be made the subjoot of a countcrouuin, for exsmplo, some debts 
not ouforoesbfe until a statutory roquiremrat has beitfi fulSUed (see 
pp. 403, 504, 7 >o«t). or a clmm aaaimt tUe agent of an undiscLoaed prin¬ 
cipal laee pp. 49C. 505, po*l). 

(ft) V. Cofe, IIH94J 3 B. set. 

(f) Thua, a dofeodant who borrowa from his debtor on an express promiae 
that the loan ahall be repaid without deducUon may, if sued for 
repaTmont ot tbo loan, set off an antecedent debt (2uvhr r. Oftsy (1300K 
L3 Vse. 160). A broker sued for sums eonected for hia prinoipu, which 
he has agreed to pay over withont deduotion, may set off a debt due from 
the princip^ {a^OiUivfa^f ▼. Simeon (1626), 9 i)ow. By. (k. 1 .) 35 ; 
see also Jjechmert v. 27owfttM (1706), 2 Esp. 626; BailM v. Edwards 
(1646), 2 H. L. Caa. 74). 

(ft) Baker ▼. Longhorn (1616), 6 Taunt. 510; and see title AOIVCT, 
Vol. I., p. 210. 

(f) i^sswodd (1625), 4 B. 5<C. 261; compare £. t. Bienkin$op, 

[1892] I Q. B. 43, 46, 47; and see title Bstoppbx, Vol. XIll., pp. 386,396. 

(m) Laing ▼. Ohaikam (1806), 1 Camp. 252; Jenner ▼. ftforns (1661), 3 
DcO.F.5cJ.45.54. C. A.; JDoeisT. Hs<fers (1871), L. E. 6Q. B. 687; £« 
fffams j r ifoCors, Xtd., Batiroy y. Stnrmey Motore, I4d,» (1913) 1 Ch. 16. 

{a) *^Set-off ia the creature of atatute; to be allowed a set-off you most 
statutory right*' (Lwftsofd and Loco Bail. Co, y. XfeftMrd awl Caradan 
Bail. Co. ofid Footer (1901), 18 T. L. B. 1, par OottHi-HABPT, J., citing 
jBasuLrU.B.). Set-off and counterclaim are booths crea t ionoif statute ^ 

(fftoofts y. Tcfylof (1660), 6 Q. B. D. 669, nor CocrBUVM, C.J., at p. 576), 
The atatute whi^ nye to the dexendant in an aotioo a right it 
set-off waa passed in 1729 (3 Geo. 2, e. 22), andproyided as follows 
** Where there are mutual debts b^ween the nai defendant, 

or if ^ther party sue, or be sued, as executor or administcator, where 
there are mutual debts between the testator or the intestate and 
sitlisr party, one debt may be set against the other, and sach matter may 
be glyen in eridenoe noon the general mbim, or pleaded in bar, as the 
nature of the case shau reqtdre, ao as at the tiae of Us (deeding the 
general iss^ wh«a any wxik debt of the plaintiff, Ua testator, er bit 
intsstaU is intended to bi insisted on in eyideoee, notice thall be given 
of the partiouler turn or debt so intaadsd to be inristod on, end upon 
whateooountH hnssme due, ^ other wlsssnoh matter ehell not be eilowed 
in evidence upon ■nehgaosreliMe"(«M.,e. 11). This sneetment wee only 
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tuiqN>nr7, but ww re^enaeM by atst. (1736) 3 Gto. 3, a. 34, wbkb 
Mia&ed that ** mntoal debti mav be aet againat each other* either by b^ng 

6 leaded in bar, or giTon in eviaenoe on the general iMoe, in the manner 
tLOrein mentioiied, notwithatan ding that aueh debta are deeined in Uv to 
be of a different oatnre, unlesa in caaee where either of the aaid debts ih^ 
eeeme by teeaon of a penalty contained In any bond or specialty; and In 
al) eaaee where either the del»t for whieb the action hath been or shall be 
brought, or the debt intended to be eet egejnat the eame hath aocruod, or 
•hall accrue by reason of any sneb penal^, tho debt intended to be set off 
•hall be pleaded in bar, in which j^oa shall be shown bow much is truly 
and Jnstly doe on either ade: and in ease the plaintill shall recover in 
any such action or auit, indmeat shall be entered for no more than shall 
to be truly and jnstW due to the plaintiff after one debt being set 

r 'nat the other as afonaaia.** These two statutes, whioh were repeals by 
Statute Law Beviaion and Civil Procedure Act, 1666 (46 & 47 Viot. o. 49), 
a. 4, presumably on the ground stated in the preamble that the snbjeot- 
matter is provided for ny tbe Judicature Acta and nilee made pursuant 
thereto (see p. 487, |>ori). are known as the **Statatce of Set-off,’* but 
before they wore passed there already existed a T^ht of set-off in bankruptcy 
which had oeen created by statutory enactment in somewhat wider language 
than that used in the etatutes mentioned above. The first statute that 
gave this right in bankruptcy was stat. (1706) 4^6 Anne, c. 4. Then 
by stat. (1718) 6 Geo. ). o. 24. it was provided that where it shouid 
appear to the CotamiBsiooen in Bankruptcy ** that there bath been 
mutual credit given by the bankrupt and eny other person at any 
time before the bankruptcy, tbe Commiseioners should state the account 
between them, and only the balance shown on taking the account should 
be peid or ciaimed. This Act was foUowed, at a date between tbe 
Sta^tei of Set-off, by stat. (1738) 5 Geo. 2, c. 30, which provided 
i. 26) that where it should appear that there hath been mutual 
credit given by the bankrupt ana any other person, or matuol debts 
between the bankrupt and any other person at any time before bank- 
rnptcy, then the Commissioners or tbe sssiguceM of tbe bankrupt should 
** state the account botw'oen them and one debt shall be set 
luainst another and only the balance should be oJaimed or paid. 
Tnus it will be seen that the right of set off iu ao action, with which 
alone this title deals, is different In origin from tbe right of set-off in 
bankruptcy, as to which see title fiAMKfttrrrcT and Iksultsmct, 
Voi. li., pp. 31, 211 ri teq. Quite apart from statutory enactment, 
eouitj flowed a set-off whore it could find an agreement to set off, 
wnioh it did on very slender grounds, to prevent circuity of action and 
multiplicity of suits; see title £quitt, VoI. aIIL. pp. 161 In taking 

this course equity wee inffuenc^ by the statutes relating to bankrupts 
mentioned above (Dowaom v. ifattAsiM (1722), Free. C%. 680), but 
the right was lecogmsed quite apart from cases of bankruptcy and 
existed before the passing of these statutes (Ourton r. Afri^n Co. 
(1683), 1 Vero. 181; Psisrs t. Soame (1702), 8 Voxn. 428; PrssMon 
T» XosM# (1851), 9 Hare, 109). The Statutes of Sot-off were construed 
•trictiy by the courts of oommon law, and it was held that a claim in 
damage could not be tbe eubject of a aet-ofl, but that ** debts to be 
Set off must be such as iadsMlofM oiemprit will lie for '* (EowLt r. 
Birtciiloaif (1774), 1 Cowp.66,per AsBUimaT, J.; end see the cases cited iu 
note (e), p. 490, poet). Simiwly, It was hi^d that a d^endant could uot 

S eed a set-off wnere the plaintiffs claim was for unliquidated damagea 
Moia v. SojNd Aseenmoe C9. (1816), 6 M. & d. 439, end oases 

dted p. 491, poet). This dootrine was not to set-off in bankruptcy, 

the word *' credit ** used in the Bankruptcy Acts being held ex m temiae 
to include a claim for unliquidated damages (see CwoMideg v. Porerier 
(1813), IMk 6»6.494. perLordElLaHBoaovGB.O.J.,atp. 499). The remit ia 
thM the law no wgevaming set-off in bankrupt^ (see title Bam kkvptotsvd 
bieoxviKCT.To). il., pp. 211 efseg-) la more nberal than that which dete^ 
mines the right of set-off allowed to the defMidani. in en ectioo, and the 
decisions in the old equity reports as to ast-off allowed in an action brought 
hy tbe assignee of a bankrupt ate wotahrajsin poiatiadiscaitingthelaw^ 
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660. A aet-off m&j ba oreated by agraement* aod on this ground 
a may ba sat off which oonld not be pleaded under the 6tata*> 
tory law (6> 8aoh set^iff is allowed even though the eyidence of 
the agreement be slight (a), bnt there must be some eridenoe on 
which the court can find ao agreement eipress or implied {d), A 
course of dealing between the parties by which mutuiu debts bays 
been set off ie eyidence from which the court will imply eueh an 
agreement (a). Bnt a eet^off cannot be be«ed on a custom of whi^ 
the plaintiff was not aware (/). Such a set-off is not allowed U 
there is no consideration to support the agreement (^X 
861. There can be no set-off to a claim whicb tba law forbids 
to be asfiigned or incumbered (ftX 
863. The Statutes of Set-off (0 haye been repealed^ and the 
right of set-off as it now exists ie that conferred by the Rules of 
the Supreme Court (^'), and is ae follows 
A defendant in an action may set off or set np by way of counier- 


ftot oO iu coACi not connected with bankruptcy. groundt of 

equitable eet.ofl (see title KquiTl, Vol. XlIT,, pp. 16f ef eegO sroee 
0 ^ the paMiDg of the etatutea owing to the equitable couitructiou 
put upon the etatutea by court# of equity. If one debt wa* 
and the other equitabte, a ect.off wa^ allowed (tfaaf y. Jftpn (ISM)* iS 
Beay. 100). Case* wore held to be wHhln the equity of the eUtutiW 
though not within their actual worda. On the other haiid,courta ot MUiiy« 
following the spirit of the statutes, would not allow a man to set oa, eyeu 
at law, wUere there was an equity to prercDt bim doiog that is to eoy. 
wli^iB the rights, although legally mutual, were not cquitoWy mutual Wo 
IU WhUekcy$4 dj Ci>. (U7S). 9 Ch. V. 09b, per M.B.. P- 

By the Common Law Procedure Act, 1852 (15 A 16 Virt. ^ 76), 
oTOTided that pleas of set ort idionld be taken dwtnbutively, and that, If 
Such a plea wew found true by the jury as to part ol the cause of action, a 
Terdiot should paM for the defendant bh lo that part of tho caw of acUou 
and tor tie pUintifI w to tho reft By tlio Uoinraoa^Law Procedorc Ae^ 
1864(17 & 18 Viet. 0 .185).». 83, a defendant m an nctiou in aoourt of Jaw 
WM Stowed to plead equitable detenoe, and ui tUw wa>; it be^e powiMo 
toT^aTequitable wt-ofl in court, of law m weU m in wnrt. M equity. 
Apart from too Tariou* atatutce rclatiM *•** 

whito aflortod toe law ol Mt olt wa» too Judicature Art. 1873 ( 36 A 37 
Viet. < 5 . 60), 8. 24 of which made it powble to aet up a le^aJ orMicquiUble 

aet-off in Lj Diytoion of tho Hi^ (3p^, 597 w“ 

rRMff HeTjOchlan <S Co. V. Ctfwosua, (1900} A. ' • 

P^i. Shortly afterwards, by tho Judicature Act, J87r> (38 & 39 Vjet. c. 77). 
r 10 torrul« in bankrupts a« to right of eot-off were 
m the winding up of compand: see lie irorfcin^ofi Anmoud 

A. i tttle COWFANIM. Vol. V.. pp. 482. 602 rt «, 616 
^ mVood T. Aker$ (1797), 2 E«rp. 594? Kt^^rntrUy v. Uoiiarl (1809). 

® Jfatt*~.(1722).Proc.a^ 

U J»ff, y. TV ood. «pro .• <««»• ^ 

I S:^%3m 18«). 7 Q^B. 1>.«««. C. A A defend^t 
foT a peoaiOD ereated by the luoumbyta Bt^aUou Act, 1871 (34 St M 
^Ootb 0 . 44 ), a. 10, cannot plead a set-off (»»•)• 

ISi 8*8“a. II. T. 17. ».8.C.(1M»), 0td.l9.T.« 
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olvzn the olum of the plaintiff an; right or claim whothar 

BHch 8et«off or coonterclaim sound in damans or oot^ and snoh 
or oounterelaim shall have the same effect as a erOBa«aotion» 
so as to enable the court to pronounce a final judgment in the same 
action both on the original and on the orose claim. Bot the <»nrt 
or a judge may, on the application of the plaintiff before trial, if in 
the opinion of the court or a jod^ such set'Off cannot be eon- 
yenieotly disposed of in the pending action, or ought not to be 
allowed, refuse permiwion to the defendant to avail himself 
thereof (i). 

Where in any action a set*off or counterclaim is established as a 
defence against the plaintiff's claim, the court or a judge may, if 
the balance is in favour of the defendant, give judgment for the 
defendant for such balance(0, or may otherwise adjudge to the 
defendant such relief as he may be entitled to upon the merits of 
the caBe(m). 

663. Set-off can only arise wherothe claims to beset one against 


only differ* from the R. 8. C. (187S). Ord. 9, r. 3. by omitting the word* 
‘'•teUment of claim in** before tli^ word* ** croM action." The Civil 
Procedure Act* Repeal Act, 1870 (42 4s 43 Yiot.o.se),npcaled *tat. (1729) 
f Geo. 2, c. 28, and atat. (1734) S Geo. 2, c. 24, ae far ae they related to 
the Supreme Court of Judicature, aubjeot to the qualification that " any 
iuriedietioD or principle or rule of law or aquity eaUbliahed or oonflrroed, 
or right or privilege acquired " under thoee enactment*, wa* not to bo 
afleoted by the repeal (Civil Procedure Acte Repeal Act, 1879 (42 & 43 
Yiet. c. 69), a. 4 (l)(a)), and that ibe repeal was not to " operate in respect 
el any eou^ other than the Supreme Court of Judicature in England " 
(ibid.. *.4 (8)). The Common Law Procedure Acts. 1852 (15 it 16 Viet. 
0 . 70). *. 76. aud 1864 (17 A 28 Viet c. 125). *. 83 (soc oolo (a), p. 485i 
tmU), were repealed by the Statute Law Revision aud Civil Procedure 
Act, 1883 (46 it 47 Vict. c. 49), s. 3. Stat. (2789] 2 Geo. 2, o. 23. and 
stat. (1736) 8 Oe^. 8, c. 24. were conrpletely repealed, subject to a similar 

! oaUfication to that made by the Civil Procoduro Act* Itepcal Act, 
879 (42 it 43 Viet. c. 69), on the grouod atated in the preamble, that 
the tubject.matter thereof had been " provided for by or under the 
Supremo Court of Judicature Act, 1873, and the Acta ameuding it. or 
rulM made purauant Uiereto whiJat by the Statute Law llevirion 
and (}ivil Procedure Act, 1883 (46 & 47 vict. c. 49), s. 6 (c). it was 

S 'ovided that the power to make rules contained in the Judicature 
et. 1876 (38 it 39 Vict. o. 77), and the Acta amending it should be 
deemed to extend to the matters contained in and regulated by the 
enactment* thus repealed. The effect of theeo etatutea was considered by 
the Comt of Appeal in SiuUing r. PafUng (1886), 29 Ch. D. 85, C. A.. where 
BnoTT, H.B., at p. 87, laid it down that " the Judicature Acts gave the 
iudgea power to make mice having a statutable force," and " ’^ough the 
judge# aid no power to make rules eltoring any statute, they had power to 
mace rules dealing with any principle of law which acocted rules of 
procedure sad practioe." The mult appears to be that the present law of 
eetH>ff, at least so far sa the Hi^ Court u concerned, depends entirely on 
B. 6. C., Ord. 19, r. 8; Ord. 21, r. 17. The King** Ben^ Division held 
in Rewkto v. Jafvit, {2903] 1 K. B. 640, that the &ht of set'oll i* greater 
under the present rum than before the Judicature Acts were psesea; see, 
furtber, note (* )* p. 401, po«A 

(k) R.ft.C.(188S),Ord.l9,r.l,reFrodnoiDgB.8. C. (1676), Ord. 82, r. 10. 
(I) Probebly the court would not do this nnleei there waa a oounter* 
claim for the balance; see SteeiM v. Toyler (1660), 6 Q. B. D. 660, 676 1 
fflstoof* V. O tmi M ^ Oo.. {1192] 1 Q. B. 314, 316, C. A.; but see 
fcttaml* V. Bm6h (2661), 7 Q, B, D. 616, 689, a A. 

(M) R. B. C., Old. 81, r. 17, 
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the otheci irhether oi the plaintiff or of the defendant, eziet in the 
eaxne right (»). 

864. In an action for specific performance of a contract for the 
eale of land the defendant cannot plead a eei-off, and it is no ground 
for refufling specific performance that there is a debt due from the 
plaintiff to the defendant (o), but if the debt ia a mortgage debt it 
may be set off against a for the pnrchaee-money (p). 

And in an action of covenant for a sum payable under a contract 
which contains a provision that in certain events the defendant may 
claim a deduction to be ascertained by arbitration, a set-off may m 
pleaded of a sum which the arbitrator has found to be the proper 
amount of deduction ( 9 ). 

SuB^SscT. 2,^EJ^9ei pf tK^ JvAicait»t AtU. 

866 . Before the Judicature Acts (r) set-off was only allowed 
where both the plaintiiTs and the defendant's claims were for a 
legal or an suitable debt (j). und was therefore subject to the 
following limitations 

(1) No set-off was allowed as against a claim which sounded in 
damages ( 0 , either at law or in equity (u). 

(2) A claim which sounded in damages could not be made the 
subject of a set-off (a). 

(fl) See Statutes ut Set'oS, note (a), p. 4S5, anU ; Presman t. 

(1851), 9 Hare, 100; iC»cJbird«^ v. £i^Au»*<f4vw (lS67h L. R. 3 Rq. 686, 
60.', Stammtrt r. Bltioti (1867), L. R. 4 Eq. S7C, 07S; <iaC8).3 Cb. App. 
108. too ; Aftddlstoav. P^lock, J$x parts Nwfes (1870), L. B. 20 Kq. 20, 34. 
FoTCxampt<s wborc a municipal coloration opened three separata accounts 
with the piaiafiff's baaJ^. the drat os the corporation, the second as manseers 
of public baths and washhouses, sod the third as the local hoard ofheutfa, 
ana were sued for a buLiooe due 00 the first account, it was held that 
they could set off sums due to them on the second and third aooouats 
{Ptdder V. Pruion Carparalion (1862), 13 C. B. (M. s.) S36). but where a 
tiuiteo for croditors of a firm to whom an assigomeot bad been made 
sued for s debt owing to him in respect of the business which had accrued 
since the assignment, it was held that the defendant could not set off a 
debt duo from the firm (ffuntT. Je$ul (1854). 18 Bear, 100); see aho 
Charlton v. BiU (1831), 6 0. & P. 147 (clerk of racecourse cannot refuse 
to pay stakes won by plaintiff on ground that plaintiff owes entrance fee 
in respect of another race). For the exceptions to this rule, seepp. 495 
St srq.,poit. 

(o) PAtppe ▼. Child (1867), 3 Drew. 709. If the a^nt of the vendor 
without tne knowled^ of the vendor agreea that xhe purchaser may 
deduct from the por^ase price a debt due from the agent, such agree¬ 
ment does not bind the vendor and affords 00 ground of sot*ol7, even 
though completion has taken place (rowip ▼. White (1844), 7 Beav. 60S}. 

(py Willis V. Dastard (1653). 4 De G. K. & G. 251, C. A. 

(g) Parkss v. Smith (I860), 15 Q. B. 297; Jftirphy v. (Hass (1869), 
L. A. 2 F. C. 408 ; Aloo^ and Oandia Eaitwaf and aarboar Co,, JJd. v. 
QrssnhiU (1807), 76 L. T. 542; and see title EquiTT, Vol. Xlll., p. 163. 

(?) Seo title CoouTS, Vo). IX,, p. 51. note ( 9 ). 

Cs) Induding the amount of a indgmeut debt or of a verdict for whieh 
Judraent had not been entered (£tcl'erviUe ▼. Broion (1761), 2 Bnzr. 
1289; irawittA# V. Baynes (1823), 1 L. J, (0. S.) (E. 0.) 167; Busssll v. May 
(1828), 7 L. J. (0 6.) (E- 0.) 88). 

(t> Ooopsr V. Bohinson (1618), 3 Chit 161 : Jfe^ v. InyUs (1837), 4 
Bing. (V. c.) 58 ; William v. Pliaht (1843), 3 DowL (v. s.) 11 ; t. 

AuSiM (1863), 3 E. 4t B, 33. 

(a) Bowfoa v. aamtd (1841), O. A Fh, 161, 178. 

(a) BowleU v, (1774), I Cowp. 56 (noo-deliTery of goodj)| 
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^ (8) A claim on a ^arantee or an indemnity sounds in damages, 

XnttfiU and therafore a eet^oS eonld not l>e pleaded to it (5), nor eoold it be 
made the anbiect of a set-oS (c), unless the claim was one of 
gst'OE indemnity in respect of money alr^y paid (dy 

(4) If either the pUintifTs claim or the claim soogbt to be set off 
by the defendant accrued by reason of a penalty contained in a 
bond of specialty, the defend^t might plead a set-off, bat only by 
a plea in bar which showed exactly how much was due on either 
side (e). Therefore a defendant so^ on a bond who desired to plead 
a set-off was required to state in hie plea how much he admitted to 
be dne on the bond (/). A defendant ooald not set off a penalty on 
a bond, but only such a sum as should be held to be aue on the 
b0Dd(^). If the GonditioD of a bond was to do an act other than 
payment of money, and the condition was broken, no right of set-off 
arose (h); but if the condition of the bond was to pay a liquidated 
snm, or if a contract for payment of a sum for work to be done 
contained a stipulation for payment of a liquidated sum in the 
event of non-completion by a certain day, then in an action for 
such earn a set-off could be pleaded («), and such a sum could 
itself be the subject of a set-off (k), 

(G) If the plaintiff could frame his claim either in such a way 
that a set-off could be pleaded, or iu such a way that a set-off could 
not be pleaded, the defendant could plead a set-off if the claim were 
framed in the former manner (I)» but not if it were framed in the 
Utter manner (m). If the plaintiff joined in the same action claims 


Fnman ▼. HyeU (1762), 1 Wm. Bl 324 ; Wei^aU v. H'oteri (1706), 6 Term 
Rep. 48S; M^rUy r. lnyli$ (1837), 4 Bing. (k. o.) OS; WilUam^ v. 
Fiikt (1842), 2 Dowl. (K. 5.) 11 • Oovmnent ▼. Ifewfotmd* 

tand lUa. Co. (1888). IS App. Cat. 190, 213, ?. 0. 

(6) See the eaeee in note (t), p. 480, o^nU, 

(«) OrotD/i>rd ▼. BUHing (1802), 4 Esp. 207; PeU« ▼. Neptune Mwine 
liwuroac# Co. (1879), 6 C. P. D. 34,0. A. 

{d) Brown t. (1662), 11 C. B. (M. S.) 866 ; Untehineon v, Bydney 

(1864), 10 Exch. 438. 

(e) But (1786) 8 Geo. 2, c. 24. 

(/) Bymmone v. Knox (1780), 3 Term Rep. 66; Grtmttomf v. Barrit 
(1706). 8 Term Rep. 460. 

3 ) For a breach of the condition of a boud for a penal^ the plaintiff 
d only recover the loas eustained by reason of the breach, which 
was not necessarily equivalent to tho penalty; see stat. (1696-7) 8 & 9 
Will. 3, o. 11, s. 8; CoUine v. OoUine (1759), 2 Burr. 620; JfedHjjre v. 
Bogun (1760), 2 Butt. 1024. 

(a) uutchineon r. Bturgee (1741), WiUes, 261; OiUinghain v. WatkeU 
(1824), If "Ole, 198; Dnoiee v. Penicn (1827), 6 B. 4c 0. 216; AhoooU v. 
AtwooU (1863), 2 E. 6e B. 23. The claim on a bond in soch a case sounded 
in dunMea. 

(i) C^MW V. CoBtM (1769), 2 Burr. 820; Leer. Letter (1640), 7 C. B. 
1008. 

(A) TUtoher t. DyoAe (1787), 2 Term Rep. 32; Duekwortk t. AUeon 
(1836), 1 M. A W. 412; Maoinioek v. Midiond ConntUe RosL Co. (1846), 
14 U. 4e W. 648; LO 990 v. Bariook (1846), 12 Q. B. 1016. If tho delay in 
completioo was dne to the plaintive own act, the set-off could not be 
elaimod (Botme v. Ouppy (1838), 3 M. W. 387; BueetU t. Da Bandeira 
(Vieeount) (1862), 13 C. B. (m. I.) 149; Jones v. Bt. Jokn't OoUege (1870), 
t. B. 6 4. B. 116). 

(1) Them T. Thorpe (1882), 2 B, A Ad. 680. 

(at) Bardstfifle v. Jfeihirwood (1821), 6 B. Aid. 98: Cooper r, BMnton 
(1818), 2 Chit. 16t 
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of both kifids thd defendant could plead a eet-oS to thoee of tlie 
former kind, notwithstanding the joinder (n). 

866 . The effect of the Jadicatore Acte (o) and of the Bolee of the 
Supreme Court (p) on the right of set-off ap]>ear 8 open to some doubt. 
It baa been decided that in an action at the suit of a trustee a claim 
for unliquidated damagea by the defendant agaioat the catid que 
truit can be relied on aa a defence ( 9 ), and the view was expreeeed that 
the defendant's claim was an answer to the plaintiffs claim and 
ought to be allowed as a eeb-off» and that by the Act and tbe Rules 
m^e in pursuance of it, more particularly R. B. C., Ord. 19, r. 8 , an 
unliquidated claim is put **on tbe same looting as a liquidated 
claim for the purpose of a set-off/' and that as the cross-claim could 
before the Acts(o) have been set off if liquidated, it could by virtue 

(a) Iiire\ r. (1816), 4 Camp. 385; Crampion v. WaJk^r (1860), 

8 E. 6c E. 321. 

(a) 8ea title COOSTS, Vol. IX.. p. 51, note (p). 

(p) See note (i). p. 487, ank. 

(o) IJank4$T,JaTvi4,lii^Z]l K. 6. G4S. [tt may be i^onUndcd, however, 
that some of the dkla in Banket ▼. Jarvit, tupm, go further than was necea- 
•ary for the decision of tbe case, and that the dcdsion does not apply to all 
eroM-claims. but is coodoed to equitable rights of aof-off sqcIj as wore tbe 
•object-matter of that case, aod whieb were given effect to in Aara and 
MatltTin<i%'$ Bank^ Lftigluim (1866), L. K. 2 Exob. 56, which was rellod 
on in it, and only decides that where before the Roles of tAe Supreme 
Coart (see note ), p. 487, anU) an eqoitahle plea of set-off eoold 
have been mainiaioM in respect of a bqnidated claim, lucb a plea 
may now be maiotained in rtspect of unUqaidated daiuages. As to 
these oq>ii table rights, it was laid down in Nt^fcnniUand Ginemnunt 
▼. New/oufidland EaiL Co. (I88S), 13 App. Cas. 189, 213. P. C., following 
Tonng v. Kifehin (1878). 3 Ex. D. 127, that ** onliqoidated damages may 
now be set off between the original parties, and also against an awgoee it 
flowing out of and inseparably connected with tbe dealings and transao* 
tions which give rise to tho sobjeoi of asaignioent." Sec, further, WaUon 
V. Arid Wake Rail. Co. (1867), L. R. 2 C. P. 683; RoAerv. Adam(1810), 15 
Com. Cas. 227, 236 ei ,* Stoddari v. fTaiow Truot. Lid., [1812] 1 K. B, 
181, C. A.; Porsows v. Sovoroign Bank ^ Canada, [1013] A. C. 160, 
P. C.; compare Reevee v. Pope, [1813] 1 it. B. 637, cited p. 500, poef. 
It must be observed that in theae caaea tbe cross-claim set np against tbe 
assignee is really in the natnn of an equitable defence, and that, although 
it may afford an answer to the whole or a part of the daim, the defendant 
oannot recover anything from the assignee even if his claim against the 
assignor exceeds toe amount of the claim made by the assignee. Ihe 
dicta in Banket v. Jofpit, tupra, go beyond this, and the dfelMii in 
Nowfoundland Qavtmmtnt v. Bevifoundland EaiL Co., tnpra, referring to 
a ** set-off as between the origiDal parties.* which was also oMer, appears 
to support the view that unl^uidated damages may now he in all cases 
the aunjeot of a ** set-off.*' view is, however, opposed to the view 
expressed inBenntU r. White, (1910] 2 K. B. 643, C. A., pir KsMKBnT, L.J., 
at p. 648, and seems opposed to the viewa expressed by tbe Court of Appeal 
in Stwnore v. CamphA d Co., [1802] I Q. B. 314, 0. A., 316, 318. It also 
appears ineonsistent with the reasoning on which the caaea whudi show 
the diflerenoe between the effect of a aet-off and a cuonterclaim aa regards 
the amount the plmntiff " recovers,** within the meaning of the County 
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Courts Act, 1888 (51 & 52 VIot e. 481, a. 116 (aee p. 620, pest), were 
dodded; and with the cases, many of them decided in the Court of 
Appeal, in whieb the same difference hM been held to exist aa to the 
Inddeaee of the cost of the plaintiffs eUita (eas pp. 618, 519, past), and 
with the oases as to se c u ri ty for oosfa,s. 9 -t fftw Jms OompaawU Anonpmo 
itAtonronooi do Madfid T, Q swsrel Aeoidoni, Pitt, and L^o Attnronoo 
OofporaUon, Lid., [1911] I K. B. 619,C»A« Kona of these lattM eases 
appear to have bm dtod la Banhoo r, JarriOf onpra, and it aeons 
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ol tbe Aeta be ‘‘new set off thoogh iuiliqnideted'’(f). It this be 
BO» then it would appear that the effect of the Aote and Rolee is that 
claimfl in damages, even when nnUqaidated, maj now be made the 
eabjeet of a set*off, and a set-off maj be allowed in an action where 
the plaintiiTB claim is for damages. 

SuB^iCT. $.^Ai to PaU ^ Ori^n. 

$67. No debt can be made the subject of a set-off unless It was 
in existence and was an actionable and enforceable debt both at the 
time when the action was commenced (<) and at the date whw the 
plea was pleaded {()»^ continued unsatisfied up to the trial («)* 
Therefore a plea of set-off of a debt is bad unless it alleges that the 

f ilaintiff was at the commencement of the action and still is 
(able to the defendant (e). 

668 . A debt ariaing aftor action brought, even though it arise 
before the defence is delivered, cannot be made the subject of a set¬ 
off (u^); bat it is no objection to a set-off that the debt relied upon 
accrued due after the plaintiff's cause of action accrued (x), 

A defendant cannot set off a sum due on a bill of exchange which 
was in the hands of a third party at the date of action brought and 
was subsequent Ij and before plea indorsed to the defendant (a). 

869. It is a good answer to a plea of set-off that the debt sought 
to be set off was statute-barred at the date of action brought if the 
etatute is pleaded in reply (b), but not that it has become statute- 


curious if the defendant’s liability to pay the costs o( the claim and the 
general coste of the action could in many of them haye been avoided by 
merely catling the counterclaim a set-ofl. Banku t. Harris, [1003] 1K. B. 
£49, was distmgnUbed byHAMitTOK, J.. in Bokory.Aiiam (2910). 15 Com. 
Cas. S37, at p. 236, somewhat on the grounds above sugi^ted. As to 
the previously existing right of a eesivi irufl to setoff a debt due to bis 
trustee, see. farther. Coeitroae r. Gteea (IS60). 9 C. B.(k. s.) 44S : and, as 
to equitable pleas of set-off, see generally, BuUen and Lealre, P rodents 
ol Pleadings, 3rd ed. (lS68),pp. 57l, 673,674. like judgment of Vsoobah 
W iLUAMS, J., in We$Uu»H v. Bevan, [1891] 1 Q. B. 774, at p. 780, may be 
cited in support of the view that as between the original paniee to a con¬ 
tract, a ri^t to set off the amount recovered on a countercl^m exists, but 
is limited to clmms anting out of the sane contract; but in gfuiaori t. 
OompM ^ Oo., [2892] 1 Q. B. 314, C. A., the Court of AppeiU did not 
appove of tlus.-^&ntToniAL Non.] 

(v) 8eo, especially, Bankoo r. Jarvis, CuANNatL, J.,at p. 663. 

(f) Svan§ r. Pfoster (1789), 3 Term Rep. 186, and oaaee in note (w), 
fra. 11 Bankrt v. Jam#, tupra. appltea to all oases, it may be doubted 

)tber this rule has not now gone. In that case the claim whioh was 
act off aroee after action broogjit, and counterdaim can be maintaiiied 
in respect of a claim arising after action bronght; see p. 608, pett. 

(f) V. lAtSUAaJs (1849), 7 Dow. ic L. 66. 

(«) IW. 

M Dvndp T. PomsU (1838), 3 H. & W. 443; BennsU t. WMs, [19101 3 
K. B. 643. 648. C. A. 

(w) BMafds T. Jmm# (1S48), 3 Ezch. 471; ifew ▼. UlviOt (1861), 
31 L. J. (OH.) 38; g t rta S w so ft T. JBsld (1813), 3 Camp. 329 ; and see Wkwk 
▼. [PBrM (1324), 1 Sim. U fit. 651; Imt m note (i). tapra. 

J) £«i V. XciCsr (1349), 7 C- B. 100& 
e) BniikwaiH ▼. Cvtmam (1335), 4 Ner. A M. (S. s ) 364. 

]8) BMMaftMsv. gf«ewis( 174^,3 Stra. 1171} {AmIst. i)i»f«foa( 1830), 
1 Cr. A J. 1; compare BowIm t. fiewAp (1373), 1 Q. B. D. 430, C« Ao 
•M see title DnsitATios or Acnons. Vol. X1Z»> P> 134. 
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barred after the eommeneement of the aetion asd before the defenee ** 
WAS deliyered (e). I nyHe l 

II a cotnpao^ goes into liqoidatioD^ debts which accrued due 
before the winding-up may be set off against one another (d)» hut a 
defendant sued for a debt which has acerood since the winding^np , ^ 
cannot set off a debt dne from the company before the liqui&tc^ 
was appointed (s). A similar rule applies when a defendant is 
sued by a trustee in bankruptcy (/). 

870. A solicitor may set off an amount doe to him for costs Sefe^effsl 
although he has not complied with the statutory provision 
which requires the delivery of a bill of costs a month before 
action (h), 

StTT'Sicr. to Portioo, 

87L Subject to the exceptions hereinafter mentioned, a set-off Between ww 
is available only between the eamo parties and in the same 
light as the claim (r). 

A joint debt and a several debt cannot be set off against each 
other (if;). Thns in an action for a debt due from the defendant to 
the platutiff separately the defendant cannot set off a debt due from 
the plaintiff jointly with others who are not co^plaintiffs in the 
action (0; but be may sot off a debt due from the plaintiff sevsrallv 
as well as jointly with others (m). 

872. A defendant sued for a debt by two or more plaintiffs Joint sod 
jointly cannot set oft a debt due from one of the plaintiffs 
separately (n), even though the joint debt was contraoted owing 
to fraud (o). 

If two defendants be suod for a joint debt tbev cannot set off a 
debt dne to ono of them separately (p), and if a defendant bo sued 

^(e) Walker v. ClemenU (1850), 15 Q. B. 1045; sad see (ilia Liwitattov 
or Actioks, Vol. XIX., p. 184. 

(d) And4r$on*i Can (1855), h. R. 3 £q. 387. 

(a) iiw' Bolling MUU Oo. t. Dovglas Fotm Os. (1882)), 8 Q. B. D. 

179; Be NetedigaU OoUiory, Ltd., HevdegaU ?. Tka Co„ (1912] 1 Ch 458, 

0. A. 

(/) Drew V. Joaolyna (1887), 18 Q. B. D. 690, C. A. 

(«} Solicitors Act. 1643 (5 & 7 Viet. o. 73), s. 37. 

(s) Broion t. TiMUte (1852), 11 0. B. (K. 8.) 855: in Riivlaiir t. RrtvJey 
(1875). 1 Q. B. ]>. 450, C. A.. Cockbusk. O.J., st p. 453, howsTsr, caats 
aome doubt on this. See also p. 508, poet, and, generslly, title Soucitors, 

{i) Stats. (1729) 2 Goo. 2, c. 32; (1735) 8 Oeo. 2, o. 24. 

(k) Ex paiu Twogood (1805), H ves. 517. This mis applies where the 
joint debt ie n partneiship debt, unlixs one partner hii oten held out as 
sole partner; see p. 499, peal. 

(!) Arnold ▼. Boinbrigee (1658), 9 Ezeh. 158. But, if a eonne of bannese 
te shown in whioh such aobts have been set of!, then, if the facts an etroiy 
enoneh to raise a presumption of an agreement to set off, tha set-off is 
allowed (VwlUnmy v. NobU (1817), 8 Her. 598, 518 1 Ihwnam t. MaUbowo 
(1722), Free. Oh. 580; and see MiddUton v. PoUaek, Bn parto Knight and 
Kiymond (1875), L. B. 20 Eq. 615, 521; p. 487, onU). 

(M) rUtbhor ▼. Dpeke (1787), 2 Term Hep. 32; Owen t. Wilktnoon 
(1858), 5 C. B. (». S.) 625. _ 

in) Crawford v. SUrUng (1802), 4 BfP. 207; Gordon ▼. EUw (1845), 8 
0. B. 821; Pieroy v. fitmey (1871), L. B. 12 Eq. 59. 

(e) Middioton v. PoUoek. Bn Knight and Raymond, enpra, 

(a) Jonoe t. Plessi^ (IU7\ 7 B. ^ C. 217; Fstti v Ckeiotie (I84fb 
11 Boar. 54A 
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for ft Bapftmte debt he eeimob set off a debt due to himself and 
another jointly ( 9 ). 

873. A defendiuit who is sued alone as one of Beveral joint 
debtors may plead that the debt is due from himseli jointly with 
others, and that he and his co^debtors are entitled to a set-off in 
respect of a debt owed by the plaintiff to them jointly (r), but he 
cannot set off a debt due to one of sneb 00 -debtors separately, even 
though such co-debtor has assigned a share of such debt to him (s). 

SaoT. 8 .-—D«/«nces to Set-off, 

874. Defences to a set-off are raised in the High Court by 
means of a reply. 

Where it is merely desired to traverso the facts on which set-off 
is based no reply need be delivered ( 0 * 

I! the plaintiff desires to set up that the alleged set-off is bad, 
or that assuming the facts alleged in the plea of set-off to be proved 
there is no right of set-off, be must do so by specially pleading his 
contention in reply, together with the facta on which auch contention 
is based (a). Thus, a plaintiff may re]>ly to a plea of set-off that 
tho debt is unenforcealde. I! be does so, he must set out the 
grounds on which he bases his contention ( 6 ). 

A defence to a set-off arising after the defence has been doUvered 
may be raised in the reply either alone or together with any otlier 
defence (c). 

875. Payment is a good answer to sot-off, and a payment made 
by au umiutborisod agent and not ratified until after set-off pleaded 
may be pleaded in defence to a set-off (< 2 ). 

876. It is no defenco to a set-off of or chum gainst the plaintiff 
to plead that the plaintiff suoa on his claim simply as trnsteo or 
assignee (s). 

(g) >;* part# (1731), W. Kel. 24: Kinnerley t. (1809), 2 

Taunt. 170; Be FUk^.r, Ex pnrU Bote (ISU), buck, 12S; TopU$ t. 
Orane (1$39)» 5 Bing. (if. c.) 630; Be WUUi, PerHval ^ Co., Kx parte 
Morier (1S79). 12 Gb. D. 491, C. A. If the other person ia dean the 
defendant as sole auxviring ereditOT maj set off the debt (^tipper ?• 
BUdsUtM (1794). 6 Tonu Rep. 493). ^ 

(r) Statkteood v. i>im» (1S42), 3 Q. B. 822. 

(e) Bwfyoor v. Paieeon (1881), 0 Q. B. 1>. 540. 

(t) See title PLSADiKa, VoL XXll., p. 459. 

(o) IM. 

(h) RomHtgUm v. SiovtfU (1747), 2 Stra. 1271; ChappU y. Dvrefen 
(1830), 1 Or. Si J. 1 (debt bamd by the Statute of Limitations); Bord v. 
Dom/erd (1840). 8 Q. B. 583; Bfoneii v. Dodovortk (1847)^, 4 C. B. 202 
(debt extiajraiihed under the Judsmente Act, 1633 (1 4e 2 vlot. o. 110)): 
fiawley v. Bowley (1678), I Q. B. D. 460, 0. A. (debt unenforceable under 
liord Teoterdeirs Ant); and, generally, as to xnatteis to be Bpedally 
pleaded, see p. 509, PoK; title PisinDio. Yol XXIl., pp. 44S, 447, 

(e) R. S. 0., Grd. 24, r. 1; and see pp. 509, 511, pooU 

Syicn T. Lt U Ud dU (1649), 7 Dew. AL. 65: fftmpeoav. Sgginion (1355L 
10 £xeh. 645. This defence muit be ipedeUy pleaded; see title P rj ennfo. 
VoL XXII., p. 447, noU (d). 

{$) Walkim T. CM (1882), 12 C. B. (K. sj 277; WiUo% v. (hhrUl 
(1883) 8 L. T. 502$ Boxkm v, /M4f, 1 K. B. 549. 
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8uv*8bot. Fadon, <md Bro3c«r$. 

877. A defendant who ia aoed b; the diBcloeed principal of an 
agent cannot set off a debt due from the agent (/). and if defen- 
dwi is sued by the agent he cannot set off a debt doe from the 
principal (y), unleaa it can be ehoTO that the agent haa assented to 
such a set-off (ft)» Where a aeWofi would operate to prejodi^ 
the agent's lieu for his expenses, or a prior* charge given to 

by the principal, in respect of advances made at the prind^'e 
request, over the money in respect of which the action is 
brought, the set-off will not be allowed (i). 

878. A defendant sued on a liquidated claim (i) by an undisclosed 
principal may sat off a debt due from the agent of the undisclosed 
prindpal (i), provided that the claim ia in respect of a transaction 
entered into by the agent acting in his own name as principal and 
that the plaintiff authorised the agent so to act or held him out as 
principal and the defendant dealt with the ^ent in* the belief that 
be was the principal and that the debt wbiw the defendant seeks 
to set off accrued due before be knew that the agent was merely an 
agent (m). 

879. If the defendant knows only that the agent is an agent, for 
instance, a broker, without knowing bis principal, he is put on inquiry 
aud cannot set off in an action by the princi^ a debt due from the 
agent (n), or rely on any custom not known to the plaintiff as giving 
him such right (o). But if he believes that the agent, having the 
right to do so, for instance, a factor, baa sold in his own name to 
repay advances made by the agent to his principal, he is not bound 


(/) ifoofs ▼. CUm^nUon (1809), 2 Csjnp. 22; SieJiardi^n v. Stormont, 
Todd <2 Co., [1900] 1 Q. B. 701, C. A. At to agents, generally, aeo title 
AOESCT. Voi I., pp. 145 0i oeq, 

(o) Atfcv** Batten v. Ambor (1700), 2 Eep. 403: Iiberg t. Bowden 
(1853), 8 Exob. 852; ManUy A Bone, Ltd. t. Borkett, h0l21 2 K. B. 320 
(Set*ofi of debt due from owner to poiobasei agamst claim by anctioneer 
for price). 

{h) Jome V. Cbapple (1816), 2 Chit. 387. In snob a case the set-ofl may 
be conridered as ba^ on agreement; see p. 487, ank. 

(i) JUanley <2 8on$, Ltd. v. Btrkdl, oupm. 

(ik) It was held in 1871 that the rule did not ap^y if the plalntiil's oUim 
w'SA for ualiquidsted damagee (Tamer t. Thoiuu (1871), L. B. 5 C. P. 
610); but it Is doubtful wheuier this easels still good Uw; see p. 401, ante. 

li) Babono v. WiUianti (1785), 7 Term Bep. 350, a.; Ooorgo y. Cla^ 
(1707), 7 Term Bep. 359; CTorr v, (1825), 4 B. & 0.547 ; PuroseD 

T. Sailer (1841), 1 Q. B. 107 ; Be Eenkff, Bx parte Dixon (1875^ 4 C2l 0. 
133, C. A.; Monta^ v. Forwood, [1893] 2 Q. B. 350, C. A. 

(m) Borriee •v.JmferUU Ottoman B€mk (1873), L. B. 9 C. P. 38 ( Ooohav, 
fitSe&y (1887), 12 App. Cas. 371, 275. If the defendant has no beHef 
one wav or the other tne right of aet-ofl doea not arise (did.), 

(n) warina v. Faoenek (1807), 1 Camp. 85 ; Baring ▼. Oorrie (1818), 
2 B. 4^ Aid. 137 ; r. KemT^ (1849), 7 C. B. 587 ; WaUbe y. Pfoe^ 
(1863), 8 Exoh. 843; Bemenea v. ^rwley (1855), IS C. B. (v. s.) 457 1 
Peareon ▼. SeoU (1878), 9 CSb P. 108 ; ifildrad t. Maepone (.1883), 8 App. 
Com. 874. la mis respect the poaiUoo of a broker diffeis fmxn Iw 
of a factor. 

(5) BUukbnm v- JCosow (1893), 58 L. T. 510, C, A, 
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lo mftke toither inquiry, and ao may set off against a claim by tha 
principal a debt dne from the agent (p). 

S80 II the claim the defendant seeks to set off arises out of a 
transaction entered into by a broker acting on the defendant's 
behalf, the kztowledge of the broker is the knowledge of the defen¬ 
dant, and if the broker knew that the agent was an agent the 
defendant cannot set off a debt due from the agent (q). 

881. A broker may set off as against his principal a debt due 
from the principal (a). 

Where a broker has negotiated a sale and purchase and, after 
disdoeing the name of the seller to the purchaser, has resold for 
the latter to a third party, he cannot set off against the purchaser 
a sum paid by him to the original seller as the purchase price, even 
though he acted lor such seller on a del crsdereoommiBsioii (b). 


SdB'Sict. 

682. The assignee of a chose in action takes it subject to certain 
equities (c). In an action by the assignee of a chose in action 
the delend^t may eet off any debt that could have been set off as 
against the assignor (d), even though the debt arises out of an act 
initially wrongful if the assignee has aflirmed und adopted it(€), 
but not a debt that accrues due from the assignor after notice of 
the assignment (/), unless it a)q>eara from the circumstances of the 
case that the pfuiies intended that one should be sot of! against the 
other ((t). a debt accruing due from the assignee after notice of 
aaeignment may be set off (A). A debt owed to a third ])er8on by 
the plaintiff and assigned (i) by such third person to the defendant 
can oe sot off against the pIaiDtiff(k). 

883. If the assignee of a debt due on a contract for work done 
or goods supplied sue for such debt, the defendant may sot up in 
reduction of such debt a claim in damages which ho has against 


(p) Tf'amer t. if*Aay flSSC), I M. & W. 59). 

(V) l>ru$er Npnoood (1864), 17 C. B. {n. S.) 466; aoo title AoBNCr, 
ToY 1., p. 210. 

(a) J>aU T. SoUet (1767), 4 Burr. 2133. 

(5) Jfemi V. OUcwty (ISIS), 4 M. 4s8.566. As erwtere agents, see 
tiUee AUSHCT, Vol. 1., pp. 153, 164; Saia of Qooufl, Dote( 0 ), p. 178. ante. 

(e) Judicature Act, 1873 <36 & 37 Viet. e. 60}, s. 26 (6); see title 
CuosES nr AcnoM, Ve). IV., bp. 367 ei eeq. 

(d) Clark T. (1840), Or. ic Fh. 154; r. Parkee (1852), 10 

Beav. 116; 5s JtfeAsrrsh, MeKrrreU v. Gewnn (1912). 107 L. T. 404 ; and 
■ee title Ceosss tv ACTXOK, Vol. IV., pp. 387, 388. This is not so where the 
iodoTsee of an orerdue bill of excbapge suei the nayce IWkiUhead ▼. 
WaUeer (1842), 10 M. U W. 696). 

(«} Siaitit T. Bodean (1791), 4 Term Bep. 211. 

(/) CelowT, HerS m ii (18S7), 6 O. fia. 464, H. L.; HuM T« Jeetel 
(18M), IS Bear. 100 s Vniiy JeM Bioek Banking AeeceiaUan ▼. King 
(1858j. 26 Beav. 78; and see tide MoBtOAOa, YiA. XXL, p. 179. Kotioe 
of a coating oliarge is set netioe of an sssigoment {Biggereiafi v. BawaWg 
Wkoff, Ltd., fiewarti v. Ba^gctCi Wlarf, Ltd., [1896] 2 (fh. 98, C. A.). 

(t) BmiA T. PaHm, supra; WaUan v, iftd Wake BaU» Oa» (1867), 
L. jt 2 C. P. 693. 

(h) 8miA V. Porket. supra. 

(<) This must be before action brought; see n, 492, snts. 

(k> BsihisO t. Wm, (1910] 2 Z. B. 643, C. A. 
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the Auignor lor doieota in tho work done or goode enpplied under 
the contnot (f), or lor oon^deliTery of other goods under the 
oontrecl (a)* 

In an eeiion by the auignee of a choee in action (6) the defendant 
may eet off a^ claim in damages aTailabie against the assignor if 
the damages now oat of and are inseparably connected with the 
dealings and transactions which give nee to the chose in action 
assigned (c); but he may not, as against an innocent assignee for 
valne and without notice of the fraud, set off damages for fraudulent 
misrepresentation whereby he was induced to enter into the contract 
which gave rise to the chose in action (d) or claims for unliquidated 
damages arising out of breaches of contracts not connected with the 
subject>maUer of the plaintiff's claim (r). 

884. The defendant to an action brought bv the assignee of a 
marine insurance policy is ontillod to raise* any defence, and 
therefore any s6t«off, arising out of the contract which bo would 
have been entitled to raise against the assignor (.O, but ho has no 
greater right of set-off tbau has the defcodaut to an action brought 
by the assignee of any other chose in aebion, and therefore may 
not set off a claim for indemnity arising out of some other policy 
tban that on wliicb the plaintiff su6s(y). 


8us-8kct. S.— Bnnhn. 

88S. A banker is entitled to set off what is due to a enstomer on 
one acconnt against what is due from him on another account (/iX 
although the moneys due to him may in fact belong to other 
i>er8ons (i\ unless there is soiuo equity suOjciont to countervail the 
legal riglit of 60 t-off (k); but ho is not justified of his o\Tn motion in 
transferring a balance from wimi Lu knows to bo a trust account of 


(I) youf»^ T. .ffitcAia (1878), 3 D. 127. 

(a) Panont v. Sovereign Bank of Canada, [1013] A. C. 100, P. C. 

(t) This Uooi not apply to the com of a rever»ioa espcctanC on the 
termiDsUon of a lease {Biove$ ▼. Pope, [1813] 1 K. B. 637). 

(e) Newfoundiamd Govemmeni ▼. yetrfoHndland Bad. Co. (1888), 
13 App. (iW. 199, 213, P. G.; Porfoan v. Soverei^ BanJi of Canada, tupra. 

(d) BiodMri ▼. Union Trufi, Ltd., [1912] I K. B. 181, C. A. For a 
further discussioQ of where a set-off cati be pleaded against an assignee, 
see title Ciiosss i» Acnos, Vol. IV., pp. 387, 388. 

(s) Baker v. Adam (1910), 15 Com. Cas. 227, 335. 

(J) Marine Insurance Ae^ 1906 (6 Edw. 7, e. 41), s. 50 (2). 

(o) ▼. Adam, eupra, following Pelias t. Nepiuno Marine Inewanoo 

Co, (1679), 5 C. P. D. 34, C. A. As to sot'Off as betwcon aosuianoe 
brokers and underwriters, eee title IxsufiailCB, VoL XVll., pp. 850, 
351, 

(h) BaUey ▼. Ftnoh (1671), L. E. 7 Q. B. 34 $ JSc European Bemk, 

Bank Claim (1672), 8 Oh. App. 41; Union Bank of AuelraUaY. Murray 
AyfuUy, [16981 A. C. 693; compare Watte v. Ghmns (1849), 11 Beav. 5M 

(i) leiA ,* Bank of Mev ffovfh WaUe v. Ooulbum YMey Butter Co. 
Pf opriefary, [19021 A. C. 543, P. C.: compare Borih and 8outk Wake Bank, 
Lid, ▼. ifaetrih, ivorth and Soiuk Wedee Bank, Lid, t. Irtfime, [1908] A. (X 
137, 141. 

(hi BaiXoy t. Piarii, supra; NewsU ▼* Botkmai PtooinoUd Bank of 
Sn^and (1876), 1 C. P* 496; Partone Y„ Booeroign Baedt of Canada^ 
supra. 
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hiB coetomer to the oofitomer's priy&te ecoount (()• xior in aettug off 
ageimt hie coetomer^B balance a debt from the ooBtomer before it 
h^ acfcoall; fallen doe (m), nor can be set off any debt frcnn his cub* 
tomer agaiust the holder of a letter of credit given to the oostomer (n). 

A CQBtomer has a right to set off a l^lance due to him from his 
bank against a debt duo to the bank from him (o), unless be has 
notice that the debt doe from him has been aeaigned to a stranger(p). 

88& Where a costomer of a bank having an account in his own 
name also has an account in thenameof himself and another jointly, 
a right to set off items in. the two accounts will only arise where the 
customer is so beneficially interested in the bailee of the joint 
account that a court of equity would without terms or inquiry 
compel a transfer of the account into the customer’s name alone (q). 


Sdd^ECT. 4.—J?x«ciUor<. 

CUJaflA^oit 887. If either party sue or bo sued as executor, or administrator, 
exsaoeon. and there are mutual debts between the testotor, or intestate, and 
the other party, ono debt may bo set off agaiust the other (r), 
provided both debts arose beforo or both arose after the death of 
the testator or intestate (s). 

Thus in an action by an executor on a cause of action which has 
accrued to him as executor, Uie defendant cunnut set off a debt duo 
from tho testator in his lifetime (t); and in an action against an 
executor for a debt due from the toBtator the executor cannot set off 
a claim which has accrued to him as executor (a). 

An executor can set off against a legatee a debt owed to tbo 
testator {h), even though such debt has b^mu statute-barred since 
the death of the testator (c). 

{/) Be OrojiMf BxparUKin^ionil^ll), 6 Oh App. 632; upprvvod in Bnnh 
o/.V«t 0 South WaU$ v. Ooulfum VaUejf Buitor Co. BropnoUirUf [1002] A.C. 
543. 550. V. 0. 

(m) Bogereon v. Ladbruhe (1822), 1 Ding. 93; compare Thom<t$ v. Howell 
(1874), L. R. 18 £q. 198. 

. (a) Be Agra and MaeiermiHi'e B'$nkf Kx parte Aexatie Banking Corpora* 

tion (1887). 2 Cb. App. 391; explained in Bainford y, Jamee Keith and 
Blackvtan Co., Ltd., [1905] 1 Cb. 296, 303. 

(o) BaiUg r. FinJi (187 J), L. R. 7 Q. B. 34. 

(pi CavewUhy. Oeavee (1857), 24 Boat. 163. 

(q) WaU4 V. ChnetU U Beav. 546; Be WUlie, Pereival ik Co., 

Sz parte Morier (1879), 12 C\l D. 491, 0. A. 

(r) Stat. (1729) 2 Geo. 2, o. 22; see title Executors and 
A nuiMupiATOBS, Vo). XIV., pp. 328 et $eq. ; and see note (a), p. 486, ante. 

(«) This is due to the eqojtable constiuction of the ststutM by which 
a line was drawn at death and the state of things existing before that date 
kept quite distinct from the state of things that existed after. 

(I) %eito/(eU v. Corbett (1836), 11 Q. B. 779 ; H^aMe r. Bee* (1854), 
9 Ezch. 696; affimed (1855), 11 Ezoh. 410, Ex. <;h.: Vcttcff v. National 
ProoinouU Bank ^ England (1876), I 0. P. D. 496 ; ^ Cregeon, Chrieiieon 
T. Bokm(1886), 36 Ch. D. 223 : Watkine v. Lindeag <9 Co. (1898). 67L. J. 
(q. B.) 362; and see title Exxcutors avd Aduimistrators, VoL XIV., 

f '. 328. The rule holds good if the dofendant is sued as on executor 
MedUoot V. Bowers (1749), 1 Yes. Sea. 207). 

(o) AforshaU v. TIUOksma (1856), 6 E. & B. 976. 
h) Sfaiik V. Beiilk (1861), 3 Gift. 263. 

(si Coatee v. Coatee (1664). 38 Bear. 249; Gee v. Btddsff (No. 2) (1866), 
85 Beav. 629; aad see title Eucuroas amd AmaaisTRAToas, Vol, XIV., 

p. 268t 
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A debtor to a testator cannot set off against the executor a debt 8 m* A 
due from a ]egateo<d). M-eff 

868 . 'Ihe rule that the debts must accrue in the same right is 
strictly applied. Therefore, if a plaintiff sues as executor the Puticalar 
defenaant cannot set off a debt due from the plaintiff in his Partlea. 

personal capacity (e). If an executor be sued as executor he —p 

cannot set off a cl^m he has in his personal capacity against 
the plaintiff (/), and if sued in his personal capacity he cannot 
set off a claim he has as executor (p), unless it be such a claim that 
he can also sue on it in bis personal capaciiy(/(). 

Scn-SeCT. <md Wi/e. 

889. A debt incurred by a wife before marriage cannot be set off wit 0 *i ute* 
by the defendant in an action brought by the husband alone (t). nnphtl dsba 

Nor can such a debt be set off in an action brought to enforce a 
claim accruing to the wife after marriage which the husband treats 
as his several claim (it). 

890. A debt due to a husband in right of his wife cannot be Debidn«to 

set off by him against a debt due from hitn personally (f). rlghT^wlf*. 

89L A debt duo to a wife before her marriage cannot be set off cuist 
Against a claim made against her husband personally (m), aearmt fad 

A defendant who has advanced money to a wife deserted by her twbwd. 
husband for the purchase of necessaries may sot off such advances 
against a debt due from him to the husbaod (n). 

A debt due from a husband cannot be act off against the assignees 
of the husband suing on a chose in action which belonged to the 
wife before mArriiige(o). 

892. An administrator cannot set off against the claim of a M beiwMB 
wile to a share of the estate, in an action brought by the wife 
against him and her hasbaud, a debt due to him from the 
husband (p), nor can he set off a debt from the husband to the 
prejudice of the wifo's equity to a settlement( 9 ). 

“75T (1861). 4 L. T. 073. 

(«) V. Siurgu (1741), WiUes, 261: Unedondd v. Cmnghn- 

(1676). 4 C. P. D. 26 i PhiUipB t. Z7o«e/i, [1601] 2 Ch. 776. 

ij) Gal4 7. lAiUr^U (1620), 1 Y. & J. ISO. if the plaintiff sues as assiinee, 
tho executor cannot Bot off a peraonaJ claim against the aasignor (BciAop 
y. Church (1746), 3 Itk. 691; Wkitdcrr y. Rusk (1761). Amb. 407). 

(S) Harvey v. Wood (182i). 9 Madd. 459; Jfocd^futld t. Comfkm 
(1676). 4 C. ?. B. 26; Re ITiUw. Pcrciml <9 Co.. Bs parts Storier (1679), 

12 Ch. D. 491. C. A.; 2feUon v. i2o6of^ (1893), 69 L. T. 352. 

[h) For a fnitber disonsaion of the law of set'OS as applied to exeeutoTS. 
see title Sxegutobs and AnioMisTiUTOBS. Vol. ZIV.. pp. 328 et seq,^ and 
as applied between executors and legatees, ibid., p. 266. 

(t) Unless he agrees after mmriage to pay {Wm y. Ahon (1797), S £sp« 

594). 

{k) Biorough r. Moss (1860), 10 6. Se C. 658. 

(l) PojtrUsr y. Waiksr (1764), BuUer. Law of Kia Prhia, 175. 

(m) parte Blagdm (1616). 19 Tea. 466. 

(a) Jmrm y. Jtforrw (1661), 30 L. J. (cO.) 361; and see Jenner t. Morrii, 

Webster ▼« Jennsr (1863). 11. W. B. 943; title Husband and Wirj, 

Vol. XVI., p. 426. 

( 0 ) Folet T. gherrwigfMi (1843). 11 M. b W. 42. 

(p) Bmmk (Lady) ▼. MtmtMou (1801), 6 Tea. 73L 

(q) See title HusnaKD AKn Wivb, ToL XTl., p. 336« 
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8ub«Siot. 6.—/ftjwrdiu# Bft^i a%A UndtfiOfiUH. 

893* A oiaizn under % policy Ib a elaijn tor unliquidated damag6e» 
and loBseB and prOTniuras could not bo set off against oaoh other under 
thefitatutee of 8et^S(r)» but by yirtne of the Judicature ActB(f) 
the broker in an action brought by the insurers against him for pre« 
miums can counterclaim to the extent to which h^e could recover on 
the policies for his own use and benefit (t). 

Sub-Sec7T. 7.— Ltmdhrd and Tenant. 

894. Before the Judicature Act8(s) a tenant could not set off 
against a claim for rent a claim in, damages for breach of covenant 
by the landlord («) unless he had Umself repaired the breach and 
was entitled to recover the cost from the landlord as money paid to 
his use (a). 

Obifltfof 895. Where a tenant who has obtained judgment against bis 
landlord became indebted to him in arrears of rent and for 
dilapidations, it was held that he could not be restrained from issuing 
execution against bis landlord on the judgment (6). 

Where a tenant suss in replevin and there is an avowry of 
rent due, the tenant cannot set off a debt due from the landlord in 
reply to such avowry (c). 

But where he has paid ground rent to the superior landlord (d), 
or where be has paid rent to a mortg^ee, who has threatened to 
put the law in force (c), he may plead payment (/) pro tanio in reply 
to such avowry; eimilarly where a tenant has paid rates on the 
promise of the landlord that they shall come out of the r6Dt(p). 

AMgammi 896. The rule of equity that to an action by an assignee of a 
ofrefwtion. ^hose in action the defendant may set off a claim for damages 
against the assignor directly arising out of the same transaction as 
tho subject-mat ter of the assignment does not apply to the assign¬ 
ment of a reversion expectant ou tho termination of a lease (h). 
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(f) Soo note (a), p. 485, ante. 

(I) See tiUe OonuTS, Vol. IZ., p. 61, note (9); and sec p. 401, anU, 

(<j See title Insuiumce, VoU aVII., p. Z60; and la to set-off eff un¬ 
liquidated sums, compare p. 491, ante. 

(и) Weigdli t. Waiire (1796), 6 Term Rep. 4S8. It is doubtful wheeber 
this decision is still law in view of the decision in Bankee v. Jarvie, f1903] 
1 K. B. 549; see p 491, ante. 

(a) Watere v. WeigoU (1795), 2 Anst. 57$. 

(5) Haw T. UlffoU (ISdl), 31 L. J. (CQ.) 33. 

(e) Aheclom t. (1743), Boiler, Law of Nisi ?hvs, 177 ; Layeaek ▼. 

TufneU (17S7), 3 Chit. ^1. In Sapeford r. FUteker (1792), 4 Term Bep. 
611, Lord SsKTOV, C.J., said it was much to be re^tted that the law 
bad been eo decided. It ia doubUol whethoc tbia ease is good law at the 
present time; see p. 491, onU. 

(d) ffws/otd T. PleCeter, supra,* Boodls v. OaenpMl (1344), 7 Man, 
it Q. 3Sc. 

(s) Je k neon ▼. Jones (1839), 9 Ad. k £1. 309. 

(/) This is not the same as set-off (ms p. 433, onto), but the oases are 
shad here for cooTonlenee and as showinf how the oourts used to g^ 
round the teohaicalitiee of the law of Mt-oi. 

(g) Itepor T. Bm^fard (1310), 3 TMnt. 73, 

(к) Besses v. Pops, [1913] 1 K. B. 637. 



Pam KU 

Bub^Sktt. md fimftmi. Ban* 4 

ffirfifrff 

897. A leirant disebarged without proi)€r notice may eet off a by and 
claim for wagee in lieu of notice against a claim by the master for tgalnil 
moYiey liad and recei?ed (i). Parttetdar 

A master sued (or wages cannot set off a sum claimed for the Puttas. 


value of goods lost by the negligence of the servant (it), unleea there 
be an agreement authorising such sum to be dedncted from the ivwt 
wages (0. 

Where proceedings between an employer and workman are taken 
in A court of summary jurisdiction the defendant cannot, except by 
leave of the court, rely on any set-off or counterclaim nnlese notice 
thereof has been given (m). 

898. The Truck Act, 1631 (a), does not make It illegal to deduct Tmek A«t, 
from wages a dobt due to the master, and a master sned for wages 

is not debarred by that Act from setting off against a claim for 
wages a sum due under a magistrate's order agmnet the workman 
for damages for unlawfuUy absenting himself froni work(o). 

899. A defendant cannot, in the absence of special agreement, Otw oUtat. 
set off a claim for the board and lodging of the plaintiff’s son sent 

to him on a liking for a month, whero no apprenticeship has 
re8nltrd(p). 

A sum which has been overpaid to a workman cannot ($) be 
set off against compensation Rubsequcntlv bocoming due to him 
under the Workmen's Compensation Act, 1006 (r). 

Sue- Sic r. 0.—Porftwf#. 

900. Tho law as to 8ct>off between joint debts and several Jodsiud 
debts (i) applies where one or more of the parties is a firm. 

Therefore, where a defendant is sned by a firm ho cannot set off a 

debt duo from one of the partners individually (/) unless the 
partners have permittod one of their nnmbor to deal as a sole 

(i) Anglian FniltPOi/$ Cc. ▼. LytMgoe (lS5t], tu C. B. 726. 

(k) Xs Xotr V. Bn'tYew (1S1C1» 4 Camp. 134. It is doubtful whether this 
droiHion would now be nphela; see p. 491, 

({) Lf Loir V. liri$tow, tnpra; Bwwworth v. Ali»cn (1836), 1 M. St W. 

41t: CltWfTlh V. Ficiford (lS40), 7 U. St W. 314; and as to settiDg of! a 
sum forfeited on the ground of absrace or leaving work, see title UASTaa 
avn SBRvaxT, Vol. XX., p. 91. 

(m) See title MahTES and Servant, Toh XX., p. 116. 
in) 1 & 2 Will. 4, c. 37. 

(o) TKt/fioffM V. Nofih't Ifavigation CoOtmet (1889), Xfd., [1904] 8 
K. B. 44. C. A .; Chowner v. Casimisct (1846), 8 Q. B. 311. As to this 
ground oi set.of! and as to the esse of children, young penons or women 
within the soo^ of the Factoiy sod WorMops Acts, see title Master 
AND SmVAMT, vol. XX., p. 91. 
ip) Wilkins r. WtUs (182^, 2 C. A P. 231. 

( 0 ) BoHgood J 8ons v. WHscn, [1911] 1 X. B. 30. C. A. $ see tiUs 
Mastsb asd SsavAJlT, VoL XX.. pp. 208. 800. 

(r) 6 Edw. 7, 0 .68; eee, generidly, title HasfRR and Servant. Tol. XZ., 
pp. 163 si $sa, 

(i) See pp. 493, 494. oafs. 

0) See title Parterbship, Tot XXn., p. 41; p. 494, oaM. Where 
the debt accrued due from the todividu^ psrtnec before the Arm was 
eouitituted ^ere is no right of set.ofi aftbough the firm have Moee 
admitted the exiateaee it the debt ( Amm v. WMi<( 1839), 6 Blog. (o. o«) 83)« 
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trader with the defendant end therebT led him to beliere that 
he was dealing with an indiTidnal and not with a firm, and the 
defendant in this belief has made advances or given credit to snch 
partner. In such a case the defendant may set off against the 
firm the debt dae from the individual partner in respect of such 
advance or as to which such credit has been given (w). Similarly, 
if in like oircomstancee an individual partner has agreed to allow 
a set*off, such agreement is binding on the firm(v), provided such 
debt is due in respect of a matter within the scope of the apparent 
anthority given by the firm to the individual partner (sr); but if the 
other party knew that somebody besides the individud partner had 
an interest in the debt sued for, he will not be allowed to set off a 
debt due from the individual partner, and an agreement to allow him 
to do so, if made wi&out the authority of the other partners, is not 
binding on the firm (a). 

901. Where a firm act as agents lor an undisclosed principal 
and contract with a defendant, in an action on such contract by the 
QDdLSclosed principal the defendant may set off a debt due from 
the firm it the circumBtancee are such that he would have had a 
right of set-off if the agent had been a single individual (b); 
a similar rule applies whore the agent is not really a firm but 
contracts in a firm name on 1 :.*lkaU of one only of the persons acting 
as agents under such name (c). 

902. A defendant sued for a debt due from himself alone may 
not set off a debt owing to a firm of which he is a member (d); 
similarly, a debt owed by a firm may not be sot off against a claim 
by an individual partner (c); but where all the other partners have 
died and the right to the firm debt is in the individual partner 
as survivor, it may be made the subject of a set-off (/). 

903. The law as to set-off as against an assignee obtains where 
any one or more of the parties ooncemed is a firm (p), and a firm 
may i^t off against the assignee of a retiring partner a debt due 
from the retiring partner at the date of assignment (A) and a debtor 
may set off against the assignee of a firm a debt due from the firm 
before assignment (t). 


(tt) Siraenf v. (1780), 7 Term Kep. 201, n.; Ovrden v. EUi$ (1S44), 
7 Man. A; G. 607. 

(v) Mugg€ridgt*6 v. iSmilS d Co, (1884), 1 T. L. B. 166. 

{%) Bakor v. OnU (1892), 9 T» L. E. 159. 

(ft) PUrcy V. Finney (1871). L. B. 12 £q. 69. 

(8) Mono V. TfiUiftftw (1785), 7 Term Rep. 360, b. 

(a) dpmfT T. Cow, C<u$ v. Spttrr (1870), I,. R. 6 Q. B. 656. i 

(ft) See oases dted in note ( 9 ), p. 494, onie. As to when a person may be 
eoed ftlone iot a debt on ft traoMctioft aonaladed by him andor ft firm name, 
•ee BonfOd v. Smitk (1844), 12 M. 55 W. 405. 

(1) See oftMft dted in note (1). P> 593, onla. > 

(/) Mdmy ▼. (1782), 2 Chit 436; Slipper v. StidtUmr (1794); 

5 Term Rep. 493 2 Frenek v. Androdo (1796), 6 Term Rep. 582; Smith 
V. BporUe (18521 18 Beav. 115. 

(fl SubiesV oomve, to the Hmiteticni as to setting off joint and 
Bsvml dera; sso 9 . 49^ oak, 

( 2 ) Bm4U^ v« Spenot (1858), 16 Bear, 115« 

M Pnfiar v. Ao 1792), Peake» 



Past lI.-^crK)Fr. 


SuB^fiiffr. 10 .— 

904. A solicitor is not prevented from setting off a earn due for 
costs by the fact that no signed bill baa baeo delivered (y). 

\^ere a claim for costa and disbnrsemente in respect of vork 
done by a solicitor fails because the solicitor is of negligence, 
and there is joined with it a claim as to which this defence does not 
avail, the defendant cannot set off against the second claim moneys 
paid to the solicitor and expended hy him in doing the work before 
the negligence occurred (fc)« 


Bob- 8 bot. 11 .— 

905. A sure^ tor payment of a sum due under a contract is 
entitled to be exonerate by his principal, and may therefore set off 
in an action against himself as surety a debt due from the plaintiff 
to the principal arising out of the same transaction (0; and if 
under tho contract the principal is entitled to the l^nefit of a 
deduction to be ascertains by arbitration, the surety may set off a 
sum awarded by an arbitrator acting under the coDtn^t(m). 

906. A surety sued by his principal may set off sums paid by 
him as surety (n), and if sued by the executor of the principal the 
right of setoff holds good (o). 

907. Where a loan is made by an insurauce company to B. on 
the security of a policy on the life of A. and A. dies, the company 
PAfinot set off a debt due from A. agauist a claim on the policy by a 
surety who has paid off the loan ( p). 

Sus«SsoT. 12.—rriMiw* mtd Tru9t. 


90S. In an action at the suit of a trustee a cross-claim for a 
liquidated amount (g), or even for unliquidated damages (r), which 
the defendant has against his aUui que tru*t may be set off, and in 
an action against a ettiui que tru$t the defendant may set off a 
cross-claim which his trustee has against the pl^tiff (<). 

In an action against solicitors to recover money received by 
them on a trust which had failed it was held that they could not 
in garnishee proceedings set off a claim for costs (i). 


rt) ffomroa v. Turner (1847), 10 Q. B. 482 j Brow* v. TtbbiU (1882), 
11 C. B. (K. S.) 8I1S; seep. 49^1. ank. 

Ik) Lewie v. Samuel (1846), 8 Q. B. 685; sad sec the text, infra, 

({) Beekereaiee v. Lewis (1672), L. B. 7 C. P. 372 ; ssd sco title 
GuaiUNTEB, Ycl. XV., pp. 604, 508, 626. 

(m) Parkes ▼. SmUk (1850), 15 Q. B. 297; ▼. Qlass (1809), 

li B. 2 P. C. 406 : Aleey and Oondia SaUwoy anduarhour Co., Ltd, v. 
QrsenhiB (1897), 76 L. T. 542. ^ ^ ^ ^ ^ 

(n) This is so even if the surety has been sued to judgment and a p. fa, 
iMued, end the sun has heea paid by the sheriff out of the prooeeda of the 
geode taken in execution (Sodfers t. Uaw (1846), 15 M. k W. 444). 

(e) Jones v. Xossop (1844), 3 Hare. 568. 

ll\ Be Jsffsru'i PolMy (1872), 20 W. R. 867. 

(c) dtfro and Masterman's oank v. LoiokSon (1866), L. B. 2 Exdi. 56; 
nimUm V. Maynard (1875), L. B. 10 C. P. 695. 

if) Bankes v. Jarvis, [190911 K. B. 549; see p. 491, ai»4. 

(«) Coekrans v. Orson (I860). 9 C. B. (K. 8.) 448. 

(0 Stumors V. OampksB A Oo,, 11892j 1 Q. B. 314^ sad see the text, 
eufra* 
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Part III—Counterclaim. 

8bct. 1 .—When CounUrclcim AvailabU, 

910. A counterclaim (p) is available to a defendant only when 
the rules ol procedure of the court in vhioh the nlaintin brings 
his aetioD allow a counterclaim to be set up, ana the mode m 
which a counterclaim may be brought is determined by those 
rules (a). 

In the High Court the court has power to exclude a counter* 
claim which cannot be conveniently tried with the plaintiff's 
claim (&)r 

A oonoterclaim may be set up only in resp^t of claims as to 
which the party could bring an independent action in the court in 
which the counterclaim is brought (cX ^be Judicature Acts (d) and 


(a) See title Tausrs akd Tsustebs. 

(v) CotmiercUiiD is oatinly the creation of the Judic;\turo Act, 1873 
<3e 4t 37 Viet. 0. M)t e. 34 (3), SebeduK r 18, and R. S. C., Ord. 19, 
r. 3, Ord. 31, rr. 10—17. Until the Judicature Act. 1873 (36 & 37 
Viet. 0 . 36) wae passed a defendant could not raise io the pl^DtiiTe 
action any claim which could not be made the subject of eot^ofl. 
His only remedy wae to bring an independent croee-aclioo ▼. 

TmIot (1880). 6 Q. B. D. 369, 673; Siumert v. Campbell <9 Oo., [1893] 
1 Q. B. 314. 316. 0. A.). Kow by hiscoanterdatm be may raise any elaiin, 
whatever its natnie, against the plaintitf in the plaintiff’s action that might 
have been the subject of an independent action, subject only to the die* 
eretionary Mwer of the court undor R.S.C., Ord. 19, r 3. Ord. 31, r. 13. to 
refuee to allow him to adopt that method of procedure if it bo inconyenieot 
that his daizD should be tried in the saroo proceedings as the plaintilTe. II 
the defendant's claim exceeds the plaintiff's and is such that the defen. 
dant may plead it as a eet'Off, he should counterclaim as well, as it is 
considers that only in this way can he recover the balance in the action. 
This is the nsoally accepted interpretation of R. 8. €., Ord. 21, r. 17, 
although the rule possibly allowa judgment to be given for the defendant 
for the balance; eeo OnOineU v. SmUk (1881), 7 ^ B. 1). 626, per Lusk, 
L.J., at p. 689, 0. A.). In Stuwwrt v. Comp^ d Co., sapro, at p. 318» 
LiOPKS, L.J., said that the Jadicature Acta did not alter, or intend to 
alter, the rights of parties. This power to counterclaim was introdnoed 
to preveat circuity of aotion, ft is a matter of procedure and does 
not affect rights.” Eat, L.J., ibid., at p. 319, said: All that those 
Acts have done in respect of a oountarclaim is to allow a cross* 
action to be brought anu tried at the same timo as the original action. 
This is for the general oonvenienee to prevent the nuceesity for trying 
the aotion sepantelv, with all the costs of doing so.” 

(а) This k part ox the goaezal law as to pleading: see titlo Plbadiko, 
VoL EXIT., p. 419. 

(б) See p. 314, post. 

(e) PrOu V. ifoptmo Marim JaewraaM Go. (1879), 5 C. V. D. 34, C. A.; 
StmiiMihMi Bstetei Oo. t. 8mik (1880). 13 Ch. ]>. 306. 308; Bow, 
McLai t Um d Co. v, BWo 119091 A. C. 307. P* C.; FaetofUi 

2m»watu4 Oo., Zld. V. 2aolo>BooMrh Oonerei Commoroial Ifunrana Co., 
lAd. (1818), 39 T. L. &. 318, C* A. (leave to add oountezclalm against 
solontal plaintiff refoied). 

(d) See title Coma, VoL IX, p. 31, note (g)* 
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tbd rnlefl madd thereunder haye not given new rights of action, 
bat hare only altered the procedure v> the extent ol allowing a 
erosS'Sction and an action to be brought and tried in the same 
proecodiogs (c). A person who has a right not enforceable b; 
action, but in some other way, cannot enforce the same by a 
counterclaim, but is confined to the proper remedy (/). 

9U. A counterclaim cannot be set op in respect of a cause of 
action or to claim relief which would act be available to the defen* 
dant, or defendants if there are more than one, suing in an 
independent action without tho joinder of a co-pUintiff, and the 
court will not a<1d a fresh defendant to enable a counterclaim 
to bo raised (g) unless the relief claimed by the plaintiff in the 
action is such that the frosh defendant may properly be added 
having regard to the plaintifTs claim (h). 

A busKind joined as co-defeudant with bis wife for conformify 
only may with his wife counterclaim in respect of a cause of action 
available to them jointly {%), 

Cue of several co-defendants may set up a counterclaim in respect 
ol a several cause of action available to htmsell alone (fc). 


Sact. CharacterutKS of CounterrUtim. 

SUB-Sxcr. be a Parly, 

912> A counterclaim by a defend ant must allege a cause of 
action (2) available against the plaintiff (m), either alone or together 
with some other person, as defendant or defendants to the 
counterclaim (s). A counterclaim may not be set up only against 
persons or a person not plaintiffs or a plaintiff in toe action (a). 

A defendant who has a cause of action avaUable against tho 
plaintiff or plsmtlffs in the action, together with some person not a 
plaintiff, may join such person as a defendant to the counterclaim 
subject to the restriction mentioned below (b). 

{e) Be U\lQn rmmwoyt Co., SxpaHe Tkey$ (18SS), S2 Ch.D. 1SS» twr 
Kat, J , Aip. 12C; affirmed (1SS4), 26 Cb. D. 687. C. A. 

(/) Oa^l^M avAOokt Co. Y,noUowcy{lSSt^), si L.T, 484; SeMfieldr, 
Hiieki (188S). COL. T. 573 ; Lankoashm and JorMeirt Bail. Co, v. Grten^ 
wood (1B88), 21 Q. B. D. S16. 

(ff) Nonit T. Beasley (J877), 2 C. P. I>. 80; Pender t, Tftddei, [1898} 
1 Q. B. 798, 0. A. i MeOheone v. GyUe (Nc. 2). [1902J 1 Cb. 911. 

{k) MoiUgovieTy v. Foy, Morgan <2 Co,» [188^ 2 Q. B. 381, C. A.; aod 
•M l)ear r, Sworaer, Swordcr v. Dear (2876), 4 On. D. 478, 482. 

▼. (1878), 8 Cb. D. 569. 

f ibid. 

As to what is a canse of action, see title Fluamvo, Vol. ZXIL, 
p. 443. note (I). 

(ii) Belief claimed only against a person net a plaintiff con be doimed 
only, if at aU, by third peAj procedure, aeo title P&actics amd Psoamuwn, 
XXIII.. pp. 192 «t $eq, 

(a) Judicature Act, 1873 (86 & 87 Viet c. 66), e. 24 (3); R. 8. a, Ord. 19, 
r. 3; Ord. 21. it. 11—13; Sanie y. GoeMo (1877), 6 Oh. D. 746. 

(o) And therefore cannot be set up by one Mendont against his oc- 
denodont only (Pwmcai y. BsoU (1876), 4 Cb. D. 586; Warner y. Tmining 
0876), 14 W. R. 686} Sarrk y. (1877), 6 (3 l I). 748 s MoLay y. 

[1877] W. K. 816} CMrsI Afrioon Traiiof Os. y. Ores# (1879). 49 
L. T. 640, CA.). 

(t) B. S. 0.. Ord. 81, rr. 11—18; see p. 906, psat 
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Sub-Bbot. 2.—o^'nif Ptamlif OKly. 

918. Where there are several co-plaintifts a ooimterolaun may 
be brought against all oi them or against one or some of them 
only (c). 

In an action by several eo-plaintifis the defendant may in his 
counterolaim allege separate causes of action against each or 
anj of them (d). 

A oonnterclaim cannot be brought against a plaintiff personally 
and also in a representative capacity unless the rules ^veming 
joinder of parties (c) would allow of snch joinder in an independent 
action (/> 


Sub*6bct. Jiai$td oyoiiMl Ptainiiff and a Third Ftnon. 

ouiBi«g«i]Mt 914. The defendant in an action may set up a oonnterclaim 
against the plaintiff, together with some third person, provided the 
^ subject-matter thereof or relief claimed is connected with or relates 

to the subject-matter of the plaintiff's claim (p), even though such 
third person could not have been joined as a eo-plaintiff in the 
action (A), but the cause of action alleged must bo a cause of action 
available against the plaintiff and such third person jointly and not 
against such third person merely in the alternative (i), and the 
subject-matter thereof or relief claimed must relate to or be 
connected with the original subject of the cause or matter (y). 


Bbct. 8.—How Counterolaim Differs from 5e<-ojf. 

Diitiseuofl 915. A counterclaim does not afford any defence to the plaintifTs 
bet«r«en claim (k) aa does a eet-off, but is in effect an independent action 
which alleges a cause of action against the plaintiff or the plaintiff 
together with some third person, as the subject of a cross-action 
which is to be tried at the same time aa the plaintiff's claim (Q. It 
can be brought in respect of any claim that could be the subject 
of an independent action (m). The amount* that may be recovered 
by a eounterelmm is not limited by the jurisdietion of the court 


(e) Maneksiter and ShsffiM £ail. Co, v. Brook* (1S77)» 2 Ex. D, 243. 
id) Ibid, 

(f) See title Pbacticb and Pkocxdukb, Vol. XXIII., pp. 104 at aaa. 

(/) Maedomald v. CaringUm (IS78)» 4 C. P. D. 28; t. Oromhi* 

26 Cb. i>. 176.177 : Stwmoro t. CampheU <2 Co., [1892] 1 Q. B. ZH, 

{§) Judicature Act, 1873 (38 6e 37 Viet c. 86), i. 24 (3): Padwielt T. 
fifaott. Be 8wte$ Estate Scott v. Fad^k (1878), 2 CSl D. 738 j Dear v, 
Bworder, Bworder v. Dear (1878), 4 Cb. D. 476; Bather t. BlaOma (1882), 
19 Ch. D. 473 s Edge {8. F.), Ltd. v. Woigel (1907), 97 L. T. 447, G. A. 
(k) T u rne r r. Heineeford doe Co, (1373)» 8 £z. D. 146, C. A. 
ii) Bvane v. Buck, Buck v. Bvane (1878), 4 Ch. D. 4S2; Central Afrieam 
Trading Co. v. Qroce (1879), 48 h, J, (^. B.) 610, C. A. ; Timu CM Stonge 
Co. T. Loiotker, and Blonklog, Loudkor and BlcfUJev ▼. Tima# Cold Storcic 
Oo, and Sew Zealand Skipping Oo., [1911] 2 K. B. 100. 

(b) Seep. 483, aaie. 

({) Siooker. Teylor (1880), 6 Q. B. D. 689; Amonr. Bo66att(L88^ 
U Q. B. D. 843, 648, C. A.; Stnmore r, OainMl d Oo., [1892] 1 Q, ft 
114. 317, C. A.| see> 483, onto. 

(m) Bkiaingkam Betatee Oo. r. Smith (1880), IS D. 608, 609, 
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in leflpeok of kho Amount of the (%), onlees notice in writing of im. H 

the objeoiion to the jnriedietiOQ is given (c). Bow 

Conntet* 

916< Coantorolaim is not confined to money eliuma, end is not eUlii 
confined to causee of action of the same nature as the original Mfcm 
action (j>); and except where a person other thu toeplatotm is 
made a defendant to it, it need not relate to or be connected with 


tbs orimual snbject of the cause or matter (^)» and a defendant is sabjeetioC 
^titled to set up any counterclaim which is not so incongmons oonnutcUia. 
as to be incapable of being tried with the original action (r). A 
claim founded on tort may be opposed to one founded on contract («), 
and in an action in rm the defendant may set up a counterclaim in 
personam (t). The defendant by his counterclaim may ask for any 
form of relief, for example, a declaration (a), a vesting order or relief 
against forfeiture (b), an injunction (c), a receiver (d), specific per* 
formance (<), revocation of a patent (/), an account (p),. payment of 
money claim, or damages. 

Sect. 4. —Efftei of CcunUnlaim when Jtdiied. 

917. The effect of a counterclaim when raised is to put the Sfi«otor 
plaintiff, and any third person against whom together with the ooo&urouim, 
plaintiff the counterclaim is set up, in the position of a defendant 
to a oross-aotion, who must defend himself and show a good answer 
or suffer judgment against himself, on which execution may issue 
in respect of the cause or causee of action alleged in the counter* 
claim {h). 


in) Amen v. Bobbett (ISS9). 29 Q. B. D. MS, 64S, C. A. 

(o) See Judtostovo Act, 1S73 (36 A 37 Viet. c. 66), as. 80. 00; Jodioa- 
tUK Act, 1SS4 (47 Sc 48 Viet. c. 61), s. 16; and titilM CouETB, VoL liL, 
p. 131: MaToa's Coobt, London, VoL X2C.. p. 288. 

(p) BMqH V. MaiOand (1881), 17 Ch. D, 174, 161; Qroy v. IFeto 
(1682). 21 Ch. D. 802. 

(ff) See p. 606. anU. 

(r) Bcinkclometo ▼, [1876] W. N, 56. 

(t) Stooke ▼. Taylor (1880). 6 Q. B. D. 569; Buomt ▼, Wood (1879), 
18 Ch. D, 606 : Lewn v. TrtmoMiiy (1886), 21 Q. B. D, 230. 

{<) The Cheap$id€, fl904] P. 339. C.4. 

(a) Adame v. Adame (1890), 46 Cb. D. 426; afirmed. £1692} 1 Ch. 369, 
C. A.; Chdmeley'e {Sir Roger) SeJtool cd Higkgate (Woeien eic,) v, 

(1693} 2 Q. B. 264. 

(5) OhohntUfi (Sir Roger) Sehool at BigbgaU {Warden ek.) v. gewell, 

fttpra. 

( 0 ) See title Ivjumctiov. Vol. syil„j». 273, 

(4) Carter v. Pey, [1894] 2 Ob, 641, C. A.; OoUieon v. Warren, [1901] 
1 Cb. 612, C. A. 

( 0 ) Bear S^eerder, Svorder v. Bear (1676), 4 Cb, D. 476. 

(/) See title PenxTS akd LmEHTioxs, VoL XXil.. p. 219. 

(5) Z)eor ▼. Sworder, Sworder v. Diar, euvra { Mntrie v. Bimiey (1887L 
35 Ch. D. 614. C. A. 

.(4) If the plaintiff is aa indep^deut SoveseigB, the defendant may avail 
bimielf of a coanterelaim wbieh is not outside of and independrat of the 
sabject.aatter of the olaim, but only to the extent of the ptaintUTe olaim. 
He will not be allowed to leeevex jn^meat for any oxoeae {Skoneberg 
V. (Ma Rioa RepubUe (1880). 29 W. £ 125, C A.; Imperial Japaneee 
Goeenment v, P. A 0. Co., [1895] A. C, 644, P. C.). 


Sn-Oft ijro Coovnaoujii, 


(08 

■MS. 4. 
Co 1 lst«^ 

AMu 

•fttt 

Aetloa 

Brought 


'"^hm ttOM 
g(*elloa 

BA7 tfiii. 


OoaoUrcItln 

to 

cUim. 


lUfd 

pwtjAotioe. 


Hu oomtUrdaim k not afTeoted hy ^njibing ^rtuafa ralatoi aolely 
to the pIaiQtiff*e oUim, bot prooeeds ae an iDdq«ndent aotioD (0» 

8 bct . S^^^ounUnUim Arump ofUr Action Brought^ 

918. A defendant may by a eonnterclaicD eet up a caose ol 
aetion which has accrued aince action brought (A:). A contributory 
on whom ealla have been made in the winding«up of a company 
can counterclaim for reectaston of the contract to take sharee provided 
he has taken le^ etepe to have hie name removed from the register 
before the winding-up commenced (t). 

A defendant may eet up a counterclaim in respect of a cause ol 
action arieing after defence, if he emend the defence and state in 
the counterclaim that it arose after defence (m). 

SacT. 6.-^CottRf€rcio«m to CounterclaiTTL 

919. A plaintiff, in reply to a counterclaim, may set up a counter¬ 
claim against the defendant in respect of a matter which arose at 
the same time and out of the same transaction as the defendant's 
oounterelaim (tt), provided the plaintiff sets up such counterclaim 
merely ae a protection against the defendant's counterclaim ; 
otherwise any fresh claim he wishes to raise must be raised by 
amending the statement of claim (o). 

A person not a party to the original action, but who is served 
with a counterclaim, may not raise a counterclaim against the 
original defendant alone (p) or against the original defendant 
together with the plaintiff 

SaoT. 7,^Third Parip Notice* 

920. A plaintiff or other person against whom a counterclaim le 
set up may by leave issue a third party notice against a third 
person from whom be claims oontribution or indemnity in respect 
of the subject-matter of the coiiuterclaim (i). 


($) K. S. C., Ord. 21. r. Id; iftddZetoii(1888), IIQ. B.D. 4, 

64. C. A.; and see p. 316. poiU 

(1;) BediUU V. MMiiamd (isai), 17 Cb. D. 174, ptr Fbt, J.. at p. ISO. 
dissenting from the Tiew taken by JmesxL, M.R.. in Orioinal BarUepool 
OoUierUc Oo. v. (1877). 5 Cb. D. 713; Wood v. Goodwin. [US41 
17 ^ ^ 

(1) WkiUky'c Cac9, [1200] 1 Ch. 366, C. A.; see title Coupanies, 
Vol. V. 638. 

(«) JSDuv. JrviuMi(1876), 35 L. T. 685. C. A. As to a plea puu dofrrk 
9ontmna»c4, see title Plsadino, Yol. XJCII.. p. 460. note (6). 

(•) TcU V. Andrews (1882). 8 Q. B. 1>. 428. 

(o) Benloa. Gibho A Co., Ltd. v. BowiU A Ce., [1900] 2 Q. B. 181, 
C. A.; Jamsi v. Pape (1888), 85 L. T. Jo. 167. 

(p) T. Oooer (1877). 9 Q. B. D. 498. 

if) Ahoy Oe. Oo. v. ArMnkiB. [1896] 1 Cb. 19. C. A.; see p. 613. poet. 
<r) LM T. Angto OoaMemial QM Seefe oj BKodeeia, Ltd., [1902] 2 K. B. 
481. C. A. As to third party proeedve, see title PnacncBaNDPaocaonuB. 
VoL XJUl^ pp. 162 d Mg. 
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Part IV.—Pleading and Practice. 

Sect. h^PUading. 

6uE-Sicr. 1.— Perm. 

921. In the High Court ol Joatice a aet^ofi or counterclaim ahoold 
be ratfldd b; being speoiall; pleaded in the eame doooment aa the 
defence (i)« 

923. In the count; court, a oet^ff or counterclaim ia raised b; 
notice in writing given five clear dajra before the date fixed for the 
hearing (a), or where the plaintiff’s claim excels £50, then ten clear 
days before such date (b). The notice must state the {acts relied on 
as showing the ground of set-off or counterclaim in the same form 
as that in which such facts would be pleaded in an action in the 
High Court (c). 

933. In an; inferior court (d), iocludiiig the Ua;or’s Court, 
London (e), the mode of raising a set-off or counterclaim is 
determined b; the roles of procedure in force iu such court 

924. When in the High Court a party wishes to set up a 
set-ot! or countorcluim, the pleading in which he does so should 
be marked with the proper description (/). A part; wishing to 
plead a set-off may do so by alleging facts sufficient to support 
the same without stating that it is a set-off (;), but a part; 
wishing to set up a counterclaim must not onl; allege the 
necessar; facte, but must also state that he does so by way of 
counterclaim (h). 

925. ^Vhen in the High Court a defendant b; his defence sets 


(#) R. S. 0., Ord. 10, rr. 3, 15; Ord. 21, r. 10; Qrakam v. Parindg$ 
(ISSC), I M. & W. 395; and sec title PLXAniKO, Vol. XXIX., pp. 440, 451. 
As to tbo tlino for raising the claim, see p. 510, post, 

(а) Seo County Coart Rules, Ond. 10, r. 10; title Couxtt Coitets, 
Vol. VIII., p. 4S6. 

(б) See Count; Court Boles, Ord. 22a: title Couktt Coubts^ 
VoL VIII., p. 4S5. 

(e) See tiUe PtXAnmc, Vol. XXII., p. 419, note (i), and, as to pleading 
generally, see iStd., pp. 417 ft isg. 

(d) See title CouBtS, Vol IX., p. 132. 

(s) See title Matob’s Court, London, VoL XX., pp. 290, 292. As to 
the practice of this court, see ibid.^ pp. 2SS ft feq. 

(/ ) B. 8, C.» Ord. 19, r. IL Where theie are pleadings the facts relied 
on as a eet-off or se the subject of a coontorotaim are pleaded is the same 
document as the defence sitor the facts relied on by way of defence pure 
and timple. The allegatiooe whioh form the oonnteraaiin ahoula tw 
headed '^CountereUim. and the title of the defendant's pleadhv should 
be "Defence and Couoterolaia"; see B. 8. C., Appendix D., s. 1, 
Allegations whioh show a ground of set-off ire usually heaued " 6et>ofl ** or 
are Introduced by words Indicating that they are alleged by w^ of 
set-off. The pleading should be divided into paragraphs numbered 
eonseeutively; see title PusDDto, VoL XXII,, p. 421. 

( 7 ) iVMslf y. JVotioaol ProeMol Poah o/ Saolaad (1S75)» I C, P, D. 
496. 601. 

(k) H, 8, C., Old. 21, T-10. 
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ap any coonterclaim which raises questions between hhnsell and 
the plaintiff along with any other petsonsi be must add to the title 
an additional title as in a statement of claim, setting forth the 
names of all the persons who, if snob counterclaim were to be 
enforced by cross-action, would be defendants to such cross- 
action (»). 

926. Where the writ in an action in the High Court is indorsed 
for trial without pleading (iX a defendant who seeks to rely on a 
set-off or counterclaim must, within ten days alter appearance, 
giye notice in writing to the plaintiff setting out the grounds and 
particulars (() o( such set-off or counterdaim (m), or apply by 
summons to the court or a judge for delivery of a statement of 
claim (n), and on the hearing of such summons ask for leave to 
deliver a set-off or counterclaim (a). 

927. A defendant seeking to avail himself of a set-off or counter¬ 
claim must set out all the material facts on which ho relies in 
support thereof in his pleading or notice (6) with tho same par¬ 
ticularity as he would as plaintiff in an iudependont action brought 
to enforce tbo subject of ^e set-off or oountorolaim {c). 

A plea of sot-off must allege both that the plaintiff is and that 
the plaintiff was indebted to the defendant in the amount sought to 
be set off (d), 

928. A defendant may plead several grounds of set-off or 
eoanterclaim, either simply or in the alternative, wltich several 
grounds must be plea^lod in the same man nor as grounds of claim 


( 4 ) B. 8. C.» Ord. 21, r. 11. Tlio form u:— 

19-, • 

lo the High Court of Justice, 

King's Bench Division. 

Betwoeo A. B, . » • Plaintiff. 

and 

0. D. . Defendant. 

(By original acLion.) 

and between the said 0. D. « Plaintifl. 

and 

the said A. B, and B. P. Defondanta. 

(By oounterolaim.) 

As to the marking o£ pleading see title Pi.s&pino, Vol. XKU., p. 420. 
(k) See title PsAcrics aud l^EOcanuBs, Vol. XXIII., pp. icl, 162. 

({) As to partioulan, see title Plbaping, Vol. XXll., pp. 463 sf itq. 
The partioulan must show how the aot-oil arises. 

(m) B. 8. C., Ord. 18 a , r. 5. 

(f») On the bearii^ of the summons the judge may order pleadings to \k 
delivered or that tSs defendant give particulaxs of hU dcfonco; see titlo 
PBACtTCB AMD PBOOBDUBE, Vol XJCIII., p. 162. 

. (a) B. 8. C.r Old. ISA, r. 3. 

(t) IM., Ord. 19, r. 7, puts a notice on tha same footing as a 
pleadiof in respect of particulars. 

(e) Set-off is a ground of d^cnce, and the facts in support thereof aie 
railed upon as shying that the plaintiff’s olaim is uot maintainable and 
tBSSt thenfore be raised by the defendant’s pleading (B. S. C., Ord. 19, 
r. 16). A counterclaim bemiin effect a oross-aotion is, as regards mode of 
pleagiDg, goremd by the same yules as a statement of claim, as to 
which tee title Puadoio, VoL XXll., pp. 440 ^ scg. 

(d) See p, 492, oafs. 
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in a Btatement of oU 2 m(€), but if ho aUe^ an altornatiTo causa Sk-l 
of aotioo only against a person not a plaintiff he cannot claim to FbadfnCi 
have him Joined as a party (/). 

A counterclaim may allege more than one cause of action 
provided the different canses of action are such as could be joined 
m the same statement of claim in an independent action (^), but 
the facts relied upon in support of each cause of action mi^ be 
separately alleged {h), and if more than one form of relief be claimed 
the forms of raiof must be specifically stated, either simply or is 
the alternative (t). 

929. A defendant relying in sapport of a set off or counterclaim Puti allied 
on facts already alleged by way of defence need not repeat tb^ in 

exUruOt but may incorporate them in the set-off or counterclaim by 

way of rofereneo only(fc). Similarly, where the same claim is eoo&tcrciaiB. 

relied on as a subject lioth of set-off and counterclaim, the facts, if 

not already alleged in the dotonce, may be alleged m the counts* 

claim and incorporated in the set-off by way of reference (I). 

930. Whore a set-off or counterclaim is relied upon by a Deilforj. 
defendant only as against a pei*aon or persons by whom the 
action is brought as plaintiff or plaintiffs, such set-off is delivered 

in the same manner as and as part of the defence <m). 

Where a defendant by his defenco sets up any counterclaim Senrios. 
which raises questions between huoseU and the plaintiff or 
plaintiffs along with any other persons, he must deliver bis defence 
to such of them as are parlies to the action (n) within the period 
within which he is required to deliver it to the plaintiff or plain* 
tiffs (o), and any person not a party to the action, but made a 
defendant to a counterclaim, must be summoned to appear by 
being served with a copy thereof, and such service is regulated by 
the same rules as apply to the nervice of a writ of summons (p). 

(e) R. S. C., Ord. 20, n. 6, 7; and see title Plbadino, Tot ZXIL; 
pp. 422. 422. 

(/) Tmui CM 8tor<i^9 Co. t. LofeVi 0 rondBUuiU 0 y,Lowther(indBhmki«^ 

V, TimeJi Cold Stongo Co. and Now Zfalaiid Sht^ng Co., (1911] 2 E. B. 100. 

(g) Tumrr v. B^dneoford Coo Co. (1979). 3 £x. 1>. 149, C. A.; Oomplow 
V. Bruton (1S82), 21 Cb. D. 138; compare Bafdonald ▼. CaWa^oift (1879), 

4 C. P. D. 28. 

(A) R. B. C., Ord. SO, r. 7 s and see title Pleadino, Yol XXII., pp. 428^ 

445. 

(i) R, 8. C., Ord. 20, r. e; and see title PLBAniKQ, Yol. XXII., pp. 44^ 

445. 

(Jc) ** And by way of eonnterdaiin the defendant repeata the 
alle^tions in par .—ot the Defence *'; see Birm la yAma BiUiUo Oo, v. AsmU 
(1S80), 13 Cb. D. 506 ; Bonbow r. Low (1880), 18 Ch. D. 568. 

<2) *' By reason of the matters in the oonnterriaim hereinafter 

alleged (he plaintiff is and was at the oommeneement of the action 
Indited to defendant in a sum exceeding the plaintiffs oUhn, if any, 
iu this action, namely, the sum clairoed in me counterclaim, which tom 
the defendant U willing to aet-off against the plaintiffs said claim." 

(m) R. 8. 0., Ord. 21, r. 10. 

(fi) That is, pemona who are p l»li ?fcifh or oo-defendantii see p. 605, aate, 

S ) R-8. a, Old. 21, r. 11. 

) See title Pnacrioa an Pboodueb, Y6L XXUL, pp. 114 4 mf» 
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PiMdio^ 

— 981. Any person not elreadj a party to the aotion, who U serre^ 

App«naoe. ^ defence and connterclaims must appear thoreto a« if he 

been eorred with a writ of Bummone (g) to appear in an action (r).^ 
Where a person bo served with a counterclaim faUs to enter an 
appearance, judgment cannot be signed againat him in default of 
appearance ($), but when the time tor delivery of reply hae expired 
the defendant may move for judgment in default of deleDoe(f). 


Baply. 


6vb 6 icr. ^ AuMir lo Cwntir^aim or 

t’ 

932. A defence to a Bet*off or counterclaim must be pleaded by 
a plaintiff in the reply (a) and delivered in the time umited for 
reply (6). 

A person not a plaintiff made a defendant to a counterclaim may 
deliver a reply (c) witliin the time within which be might deliver a 
defeueo if it were a etatement of claim (d). 

A reply delivered by a plaintiff against whom a counterclaim is 
eet up IS headed ** Beply/ In a reply delivered by a plaintiff the 
paragraphs dealing with the defence are prefaced by the worde As 


ETory defsnee so Berred nuit be iodomod in the Form No. 2 in Appendix B, 
Part HI., of the Bnlos of the ^uprome Court, or to tbe Uko effect (B. S. C*, 
Ord. SI, r. 12). Thv form U ae follow* .• - 
** To the within naiiKid E» F, 

‘*Takd notice that if yon do not ap)>oar to the willun coanteretaiin of 
the wxthin*&eined C. 1>. within eight asyn Irou the toiTiceof this dofonoo 
end coonterolaim upon you, you will be liable to have judgment given 
agamst you in your absence. 

**Appeannet* to bocnteied at 

<g) l^ee title i^cncK and Phockovue, YoI. XXIIf., pp. 124 €t teq. 

(r) B. 8. C., Ord. 21, r. 13. The rule iiayu ** Kve^ person not a d«en> 
diAt,’’ but having regard to ihtd.. r. 12, it is suhmitiod that *' purty is 
the correct word, ana that a plaintid need not enter sn appearance. 

(i) Bee notes in the Yearly Piacticeol the Supreme Court. 1913. p. 2S3; 
Biggin$ v. HccU (1886), 21 Q. B. D. 10: Vemey v. Thomoi U888), 68 
L. T. 20; Jonu v. .Voeau/oy, [1891] 1 Q. B. 221, C. A.; KoberU v. Booth, 
[1893] 1 Ch. 62. 

(0 R. 8. C., Ord. 27, r. U; and see titles Judqusnts and OimaBS, 
YoJ. XVni., pp. 188 d $eq,: Plsadxnc, Vol. XXll.^. 453. 

(a) A reidy eumot be aelivercd without leave. Tliis is usuatly dealt 
with on the summoni tor directions: see title Pbacticb and PaocBDuax, 
Yol. XXIIl., pp. 186,186. If not so dealt with, a plaintiff to whom a 
coontercUim has been delivered should get leave to reply. A person not 
a plaintiff served with a oountoi^lmm oan probably reply without getting 
leave (B. 8. C., Ord. 21,r. 14; eoe Yearly Practice of Ibo Supreme OourC 
1913, p. 283). If tbe onH defence to a set^eff is a traverse, no reply is 
needod, but if any other oefenoe is relied upon it most bo pleaded sad leave 
to deliver a rqily tor that purpoee should be obtained ; see p. 494, M<e; 
and title PuADDio, Yoh XlXlX., pp. 431,458. 

ih) BumUtf T. Fmw (1889), 22 Q. B. D. 266; and lee title Pliadino, 
Y<LXXII.,p. 469. 

(e) 8ee note (a), eapro. 

(d) B. 8. C., Ofd. 21, r. 14 $ and see title Puunnra, Yol. XXII., pp. 449, 
46u« The Bole says any ** person named in the defense,'* but the pnettoe 
Is that a plaintli! most deUvet bis x^ly in the tone limited tor reply i see 
note (a), su p m. 
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to the Defence/' and those dealing with the coonterclaim are 
{^efaced mtb the worde ** Aa to the Counterclaim " (c;}. 

833. A partj^ or person served with a counterclaim pleads 
thereto in the same manner as a defendant would plead thereto i! 
it were a aiatement of claim in an independent action, and most 
so plead in accordance with the rules of pleading governing a 
defence if ); but he may not eet up a counterclaim to the counter* 
claim (f?) unless ho ia a plaintiff in the action (ft). 

934. A plaintiff or other person (i) against whom a set-off or 
CQUDterctiiim is sot up may raise by his pleading any point of law 
or any of the defences heretoI m fore mentioned (ft) in answer 
thereto. Such point of law may be disposed of in the same 
way as h point of law raised by a defendant in answer to 
a stiitouient of claim (f). and, if the decision of such point of Jaw 
substantially disposes of any ground of set-off or counterclaim, the 
court or a judge luay disnuHS the same or make such other order as 
may [>ejiiKt (m), uml similarly an objection in point of law may be 
taken to a reply (n). 

A countoixlaiui may be struck out as disclosing no cause of 
action (o). 

935. A defendant who bos set up any set-off or coasierclaim 
may, without any leavo, amend such set-off or counterclaim at any 
time before the expiration of the time allowed him for answering 
Hits (uply, and before such answer, or in case there be no reply, 
thon at any timu before the expiration of twenty-eight days from 
defence (j>), and the opposite party may within eight days apply to 
the court or a judge to disallow such amendment (7). 

Where any defendant has amended a set-off or counterclaim as 
mentioned above, the opi)Osit6 party must plead thereto, or amend 
his own pleivding, in like manner aud Buojeci to the conditions 
that obtain when a plaintiff has amended his siatoment of 
claim (r). 

936. A set-off or counlerclairo, or reply thereto, may be amended 
by leave of the court or a judge in the ai\me manner as any other 
pleading ($). 


(«) See B. S. C., Appendix E, s. 1. 

(/) See title Pleadin'o, YoL XXII., pp* 445 <<7. 

(0) Soo p. 508, anU, 

(a) Alc 0 if etc. Vo, T. GrMAftiQ, [1806] 1 Ch. 19, C. A.; Street r. 6'dcer 
(1977), 2 Q. B. 1>. 40S: and see p. 508. ante. 

(1) Bv(tn$ V. Tincki BwA y. Scum (187G), 4 Ch. D. 432. 

(ft) ScA P. 494, ante: compare p. 506, niUe, 

(1) B. S. C., Ord. 25, r. 2 ; see title PiXADmo, Vol. XXil., p. 433. 
im) B. 8. C.. Ord. 25, v. 3. 

(n) Ibid, llie nils covers every kind of pleading. 

(0) r. 4: Birmhickam Co. v. Sw^itk Db. D. 506; 

and see titlo PtBADiNC, vol. XXll., p. 436. 

(p) R. 8. C., Ord. 28, r. 3. 

(a) f r. 4. As to Uis law goreming amendment, see title PLiAUtvo, 
Vol XXII., pp. 437 

(f) R. 8. Cf., Ord. 2S, r. 6 { see title Plxadtko, Vol. XXlt., p. #39. 

(a) R. 8. C., Ord. 28, rf. 1, 6 ; see title rLSaPiMO, VoL XXIL, p. 438, 
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Bbot. i,—AppUc(Uiott$ to Exebid^ or Stay CounUrclaim or 

Set-off, 

B37> Where e defendaot Bets up a couaterolaimi if the plaintiff 
or unj other peraon (t) named as party to such counterclaim (a) 
contends that the claim thereby raised ought not to be disposed of 
by way of oounterclaim, hat in an independent action, be may at 
any time before reply (o) apply to the court or a judge for on order 
that such ooanterclaim may be excluded, and the court or a judge 
ma^, on the hearing of eii<m application, make each order as may 
be fast (b). 


SxdiwloQ ot 
Mt*off or 
cooDterdtiio. 


QTOOddtol 

OXOiOflOB. 


98f The coort or a judge may, on the {^plication of the 
plaintiff before trial, if of opinion that a set^on or counterclaim 
cannot be eooTeniently dispo^ of in the pending action, or ought 
not to be allowed, refuse permiBsion to the defendant to avail 
hims^ ttiereot and exclude the same (c). 

A oounterclaim may be excluded oa embarrassing (d), or aa tend* 
ing unduly to delay the trial of the action («). 

939. Any counterclaim infringing the rules as to joinder of 
causes of action or itartiea will be disallowed (/). A counterclaim 
will not be excluded on the ground that the plaintiff is a foreigner 
who would not be amenable to the jurisdiction as defendant in an 
independent action (^), but if such plaintiff be an independent 
Sorereign, the defendant can only counterclaim to the extent of the 
plaintiffs claim, and in respect of a matter not outside or iude« 
pendent of the subject-matter of the plaintiffs claim (A). In an 
action for the prot^kion of a trust fund in which the plaintiff 
claimed a beneficial interest, a counterclaim for libel was excluded (i); 
and in an action for the balance of an account leave to amend by 
adding a counterclaim for libel was refused (y). 8o such a eonnter- 
claim not connected with the subject-matter of the ^daim was 
excluded in an action for rent (A), but such a counterclaim will not 


(t) 2>Mr T. 8wrder, Svor^er v. iJtnr (1S76}, 4 Ch. D, 476. 11)6 next 
rule bdow applies only to a plaintiff. 

<«) This rme doee not apply to ■et.off,butthe next rule applies to both 
set-off and counterclaim. 

(a) The next rule applies to any time before trial. 

{h) R. S. 0., Ortl. 21, r. 16. 

Ibid., Ord. 19, r. 3; Uuggon^ r. Tweed <1879), 10 Cb. D. 359. 0. A.: 
09np(on ▼. Predion (1982), 31 Ch. D. 138; Lyneh ▼. Macdonald (1887), 
87 Ch. D. 2r7. C A. 

(d) PondaU v. O'Cotmea (1895), 52 L. T. 53a The moio fact that a 
eonnterchum sets up a daim in poroonom against a claim in rent docs not 
wake it embarraMing {The CAeoptfde. {1D04J P. 339, G. A.). 

(«) Gray T. WM (1988), 21 Ob. D. 602. 
m See pp. 504 ei $eq., ante. 

(a) Gfiondloooen v. EanUyn A Oo. (1992), 8 T. h. R. 231. 

(a) Strowbrry v. Co$ta kiea ffepuMte (1880), 29 W. R. 125, 0. A.; 
Imptridl JapancH Govrmmont r. r. <9 0. Oo., (1995] A. C. 644. V. G. 

(i) Souih African JtcpMic v. La Compagnic I^nco Bdg9 du Oftemin d* 
For d» Sard, [1997] 2 Cb. 467, C. A. 

(f} PadoHiC Ifttaraeee Co.,JAA v. Aeefo.ffeefgiA Qcncrat Oanmcrddt 
Imufmoe Oo., Ltd. (1913). 29 T. Ij. R. 3J2, d A. 

{k) Sotkerham f. FricH (1879). 29 W. R. 277, 
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be disallowed znerelj on the ground that it is brought in the swr. i* 
Chancery Ciyisiofi ({>. AppHea* 

In an action by a tmetee od a covenant of indeniDity, the court ^oot 
will not allow a counterclaim involving an admioiatration action, ^ Bzchide 
nor one asaerting a secret trust iu favour of a third party (m). ^ 

In an action by a tenant for life for breach of trust the defendant Cieimtcr* 
will not be allowed to counterclaim on a bill of exchange(n). 


In an action for goods sold and delivered, the defendant may 
not counterclaim in reapeeiof a totally different transaction against 
a third person who happens to be the plaintiffs principal (o). 

940. A counterclaim in respect of a matter which the parties Snbns^rica to 
have agreed to submit to arbitration may be stayed 0^. ubjtmUgo. 

SacT. 3 .—Kffcct o/ Default in Pleailing. 

94L If a plaintiff or other person against whom a connterclaim Dc/onuia 
is set up makes default in pb^uding tberoto, the defendant cannot r^sdiog. 
sign judgmeat in default ot pieofliog, but he umy set doan the 
couulorclaim on motion for judgment, and such judgment will 
be given as n\K)n the counterclaim the court or a judge con¬ 
siders iho defendant entitled U>(q), If the reply be delivered 
before notice of motion fur judgment is served, the motion will ^ e 
refused (r). 

Sbot. 4.— iSecvrit^ for Coitf. 

042< A defendant who sots up a counterclaim nia.> in a proper Rornri^r {or 
case bo ordered to give aecurity tor costa (r). 

*\Vhetber security for costs should be ordered to be given by a 
foreigner resident out of the jurisdiction, who is making a claim as 
plaintiff in a cross-actiou, or ib eonuterclaimiug os defendant iu an 
action, is a matter ot discretion. There is uo hard and fast rule as 
to what are tbo cLrcuinstoncea under uhicli an order for security 
for cos to should bo made, (renerslly sj>eaking, it such a defendant 
is in substance setting up the counterclaim by way of defence to the 
action, he ought not to be required to give security; but if the 
couaierclaim is really a crons-clHim having nothing to do with 
the subjoct-ujalter of the plaintilTs claim, theu the fact that lie 

(l) fftnnairdtXcmfJr. (lOOa] 2CU. 301, C. A. 

(m) Padvhk v. Seott, R 9 8cM$ Mate, Seott t. Pndwick (1876), 2 Cb. D, 

73S. 

(a) Fendail t. O'C'oaiMO (1386), 52 1*. T. 638. 

( 0 ) Tabari d* Cu. v. Jfarcic# d* Co. <1383), 35 W. R. 469. Sometimes he 
can claim a set-off; see p. 495, a«le. 

ip) Under iko ArbitraHuu Act. 1889 (53 & 53 Viot. c. 49), s. 4; we 
CAappWlv.iVora.ll801]2Q.B.25S; seclitle AaamitiOK, Vol. I., p. 461. 

Tlie ulainliff must not bavo taken a step ** sioeocouniorelAim delivered. 

(o) R. 0., Ord. 2?,r. 111 5<r««<T. Cramp (1889), 26 Cb.D. 68 ; XfoGotcan 
V. (1883), 11 Q. B. D. 464. C. A.; v. 8coU (1888). 

21 Q. 11. B. 10; I'eniey v. TAoiims (1889). 68 L. T. 20; Jaueir. ifaranfoy. 

11891] 1 Q. 11. 32), <\ A.: BobtrU V. ffooO, [1399] I Cb. 62; see also 
Jilk4n V. Dyuhor (1877). 46 L. X (CB.) 489 ; Jrtwiidsa v. WinUf (1882), 8 
Q. B. D. 650; Caroh v. i/tVsi (1883). 48 L. T. 760. 

(r) Craves v. Terry (1882), 0 Q. D. 1). 170. 

(I) As to locnritj lor costs generally, see UtiePtAcnci KXt» Pnorintnt^ 

Vo). XXU1., pp. I 52 ei itg, 

a 2 
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ifl a defendant will not prerent him being ordered to give 
Becnrity for costs (4). Bach a defendant will not be ordered to give 
seoniity whenever the oro68*clami goes beyond mere matter of 
defence (u); but if as defendant be by his counterclaim is in effect 
bringing an action quite independent of the transaction out of which 
the plaintifTe claim arises, he will be ordered to give security for 
costs (u). If the only matter really in dispute is that raised by the 
counterclaim, such a defendant will be ordered to give security (a). 
Where the claim is in Admiralty for damages caused by collision, 
such a defendant must give security for all the costs (!»}. 

M3. A defendant company in liquidation setting up a counter¬ 
claim may be ordered to give security for costa in tiie same way as 
though it were plaintilf in an ind6))6ndent action (c). 

944. A defendant who admits the cause of action sued upon and 
counterclaims against a foreign plaintiff is not entitled to security 
for costs ((f). 


8 kct. 5,^Kffcct of DUcontintiancet Suifft or DUmvmal <>/ Action, 

945. If in any cose in which the defendant sets up a counter* 
claim (c) the action is stayed, discontinued, or dismissed, the 
defendant may nevertheless proceed with his counterclaim (/), and 
the plaintiff cannot by discontinuing prevent a defendant from 
proceeding with his conuterclaim and recovering judgment 
thereon (^). 

Wheie an action is dismissed for want of prosecution (/<)< or 
as being frivolous or vexatious (i), tlie defendant may proceed with 
his counterclaim {k), and on default of |deading sot it down on 
motion for judgment (f). 

A counterclaim cannot after discontinuance be set np(fn) or 
remitted to the county court (»). 

(0 Sew Fenix d'A$iuranefe ds Miutriil v. fJtneral 

Aetident, Fire, and Lift AttUTan,:^ CcrporalioH^ ltd., [1911] 2 K. B. CIS. 
C. A. ; Seek V, Taylar, [1893] I Q, B. 600, (?. A. 

{h} MapUt<mr. Ifatini (1879), 6 Q. B. D. 144; nnd soe the ca.«N citod 
in note (I), tupm. 

(«) Svktt V. Sae^rdoti (mb), 16 Q. B. T). 423, (\ A. 

(6) The Jidia PtiAer (1877), 2 P. B. 116 ; and sec The Sewhatiit (1«86), 
10 P. D. 33, C. A. 

(c) Pure Spirit Co. v. FowUr (1890), 26 Q. B. V. 235. The jimsdiction 
to make auefi order now dopeoda on the Companies (OonKolidalion) Act, 
1908 (8 Kdw. 7. o. 89), a. 278 ; aee title CoatPANiKS, Vol. V., p. 327. 

(d) Winierjitld t. Brodnvm (1878), 3 Q. B. 1>. 324, C. A. 

U) As to what amounts to “setting up,'* see Sildt v. Foy (IK02), 9 
T. L. R. 34 ; Wh\ie:ey't Cate, [1900] I Ch. 365 ; Tkc Srtlvhm, flOlu! V. 26. 

if) B. S. a, Ord, 21, r. 16. 

(s) Ibid.; JfcOdwon v. UiddlOon (1883), U Q. B. D. 464, C. A., over* 
rtdiag Fqmwmr v. Jrrw»;> (1860). 16 Ch. D. 474. But if ihv auUou is 
whoUy diacontinned before the counterclaim ix set up the deferxlanta 
cannot then proceed by coanterclaim (7*4e SaMki, eupnt). 

(A) SobtrU 7. booth, [1898] I Ch. 62. 

^ {i) Adant v. Adame (1880), 46 Ch. D. 426; omrrncd, [1892] 1 Ch. 369, 
\k) It. a. C., Ord. 21, r. U. 

(f) Ibid,; and see Boborle v. Booth, eupra: Adamt 7. Adume, supra. 

(m) The Saipbia, oitpra. 

(a) n. 7. mp of London CouH (Judps), [1891] 2 Q. B. 71. 
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A defendant who bae no defence to the plain tifTe claim but who 
has a bond ,tuh counterclaim is entitled to apply for a stay of the 
action pending trial of the counterclaim (oX 

Sbct* f *.—JudffincnL 

946. Where the defendant estithlUhes a set-off eqaal to or exceed- 
ing the plaintiffs claim, judgment is entered in his favour on the 
claiin. because a sot-off amounts to an absolute defence (p), and, 
therefore, if he has also counterclaimed in respect of the matters 
pleaded by way of set-off, he gets judgment both on the claim and 
the counterclaim (q)» Where the defendant succeeds in establishing 
a sot-olT, but for less umount than tbo plaintiff recovers on the claim, 
judgment is entered for the plaintiff for the difference between the 
amount recovered on the claim and the amount in reepect of which 
a set-off has l>ooii proved (r). If both tbo claim and the counter¬ 
claim fail, judgment is entero^l for the defendant on the claim and 
the plaintiff on the counterclaim (s). 

947. Where in any action a set-off oroounterelaim is established 
as a defence against the plaiutifTs claim, the court or a judge may, 
if tho balance is in favour of the defendant, give judgment for the 
defendant for such balaQoe(o), or may otherwise adjudge to fho 
(lofendnrit such relief as he may }>e entitloil to uikw tho merits of 
tho case (h). 

The power so to enter judgment in the case of a counterclaim is 
di(4cr<itionary, and when judgment is so entered it should state tho 
decision on the claim and on the counterclaim (c). Where 
the plaintiff succeeds on the claim and the defendant on the 
countorcbiim, judgment is usually eu to red for the plaintiff on the 
claim and for the defoudant on tho countei'claim (d). Where the 
plaintiff baa succeeded on bis claim and the defendant baa sue* 
ccedt'<I on the connlcndaim, end the one amount exceeds the other, 

(o) fimMcU y. PtVegrini (1806), 36 b. J. (<). b.) 75. 

(u) T^we y. ZfulAj« (1SS3), 10 Q. U. D. 386; Baint$ v. (ISSl), C 

Q. B. I). 61U, C. A. 

(g) tlic Cii^cn eit«d io note (t), p. 519, aud ooto (a), p. 520, poAf; 
and aeo ngte (' ]• P* 

(r) Proicn, Wnrdv. Motm (1SS3), S3 Cb. D. 377, C. A.; sec alao Tho 
latter part of note (a), p. 401, 

(ff) §ancr v. iSiltoH (1870), 11 Cb. D. 410: Ma$<m v. ^renlini (JSSO), 10 
Ch. D, 287, C. A.: Jame9 v. JackMi, [1910) 2 Cb. 92. 

(a) K. S. Ord. 21, r. 17. Konuerly a defeudaot who eelabligbed a 
dot-off exceeding in amount tbe plaintilTe claim could not get judgment 
in hie favour for tlio csccp^ {StooM v. Taylor (1880), 5 Q. B. D. 669, 575). 
His only course woa after getting judgiuciit iu respect of the claim brought 
by the plolutifl to bring an independeot action for tho balauce. K ven now, 
where a dcfeiidat:^ desires judgnout iii Uis own favour for a balance in 
addition to judgment in respoot of tbe plaintiffs claim, he should set up a 
countcrolaiin for UiU as well as a set-om 

(5) K. S. C.f Ord. 21, r. 17. If tbe amount recovered by the defendant 
on his coutitorclaini exceeds the amount rceovetod by tbe plaintiff on 
his claim, but the balance of costs is in lavonr ol the plaintiff, the 
court may aUow tlie dofondant to set off against snob balance tho differ¬ 
ence between the two amounts (ifrynufl v. iforris (1011), 104 L. T. 067), 
(«) riettUi <1 Co. V. Bfumsr <9 Co. (1886), 3 T. L. R. 231, C. A, 

(d) Bharpt y. (1012), 106 L. T. 13, C. A. 
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Bm. B. 


Emotion. 


In g«n€rtU. 


judgment mu; be entered for tbe balance (r), but it is usually 
entered for the plaintiff on the claim and for the defendant on 
tbe counterclaim (/). It ie entirely a matter for the discretion of 
tbe judge at the trial whether judgment is entered in tbe one form 

or the other (.7)* 

948. Where a plaintiff obtains judgment on his claim and a 
defendant on tbe counterclaim, there are two judgments for all 
purposes except execution (A). Execution may not issue for more 
than the balance, and for this purpose it is immaterial whether 
judgment has been entered in the one or the other of the forms 
mentioned above (A). 

8*<?t. 7.—Coe/t. 

949. Where a plaintiff succeede on his claim and the defendant 
on a counterclaim, which is not the subject of a eet^^ff, the plaintiflV 
in the absence of circumstances which the court may treat as a 
ground for depriving him of his costs, and, subject to the provision 
of the County Courts Act, 1888 (i\ s. 110, is entitled to the general 
costs of the action O'), and the defendant is entitled to the costs of 
tbe counterclaim (A). Where a defendant sued in the High Court 
eucceeds on a counterclaim, he is entitled to costs on the counter* 
claim, however small tbe amount recovered, and the County Courts 
Act, 1888 (i), 6. 116, does not apply (f). Similarly, if the plaintiff 
fails on the claim and the defendant ^le on the counterclaim, the 
defendant is entitled to tho costs of tho claim, including the general 


(«) IlntiH *Ji Oo, ▼. tS Oo. (1880), 3 T.L. B. 831, C. A. ; Shrapnel 

V. LaiHij (1S86). 20 Q. B. 1>. 334, C A. 

fj) Vippincial ViU Co. v. Zow Moor Iron Vo., [1900] 2 K. B. 344, 

349,0. A. (plaintiff company in liquidation), per Kkmnedt, L.J., at p. 361: 
** The court miut coneider in ea^ case whether it would bo right to give 
] udgmen t for tho balance, and if it would not be roasonalile or nght to ooal 
with the claim and counterolaim by a judgment fortbo balanoo.theu judg* 
rnent ahould bo given for the pla*atiff on the claim and for the defendant 
on the counterclaim "; Sharpe >. Bag^lh (1012), loe L. T. 13, C. A. 

(y) Shrapnel v. Xain^. eupra ; Sharpe y. Uag^tk^ supra: toe Sprangs v. 
Lm. [10081 1 Ch. 424, 433. where the amonnU wero equal. 

(A) Slamore v. CampheU <t (To.. [1S02] 1 Q. B. 314. 317, C. A. Where 
judgment was entered for plaintLIts with coetn on the cliuni, and judg* 
ment for the plaintiffs and other persoas (added aa defendants to the 
I’oantcrclaim) with costs on the counterclaim, it was held that the judgment 
debts were separate and could not be the subjoet of 000 banWroptcy notice 
(Be A Bankruptoif KoUeo (1906), 96 L. T. 133, C. A.). Tho oIiujd and 
oonoterclaim are treated as one action lor the purpoeo of detonnining 
tho sum on which a solicitor has a ohargiog order for his costs {WeeiaooU 
V. Bevan, [1891] 1 Q. B. 774). As to sues charging orders, see. generally, 
title SouciroK.^. 

{i) 51 & 63 Viet. 0 . 43; see tiUos Couktt Cooats, Vol. Vlll., pp. 5S6 
el seq. PaacTIcs sko PKOcnoOBS. Vol. XXllI., p, 163. 

(;) 8ee v. Shaso (1887), 19 Q. B. D. 306. C. A., and oases cited in 
nets (k), iufni. As to what is *' good cause ” for depriving a party of costs, 
see title Peactics aad Paocbdurs, VoL XXI U., p. 161, note (c). 

(A) Dainee v. Bromtey (1861), 6 Q. B. t>. 601, 0. A.; Wight v. BAnw, 
iTHpro (claim admitted) I Shrapnel v. Laing, supra, at p. 336; Fineka 
Anfoii^s Akkeholaget y. Brown, Toogood <9 60 ., [Uoi] W. N. 116, C. A.; 
UaUimm V. Prres (1670), 41 L. T. 687. 

(1) Staptee v. Young (1677), 8 Bx. D. 324; Blake v. Appleyard (1676), 
3 Ex. l\ 196 : OhalJisU v. Sedgwitk (1879), 4 C. P. D. 460, C. A.; Tr<mf f 
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008(a of tbo aotioD, and the plaintiff to the coeU of the counter* 
claim (m). 11 the plaintiff le succeeefol in defeating the conoterclaim 
he IB entitled to hie ooete of the coonterclaim on the High Court 
ecale, notwithstanding that the coete of hie claim are governed by 
the County Courts Act, 1688 (n), e. 116 (o). 

Where one party gets costa on the claim and the other coete on 
the counterclaim, the two seta of coats are set one against the 
other and the balance paid by the party against whom the greater 
sum for costs has boon taxed (p). 

The proper principle of taxation la to take the claim as it it 
and its issues were an action, and then to take the counter* 
claim and its issues as if it were an action, and then to ^ve the 
allocatur for coats for tho balance in favour of the lit^^ant in 
whose favour the balance turns (q). If all tho lasues on the claim 
are found for tho plaiutitr he gets all the costs of (he claim, but if 
only some of such issues are found in his favour he nevertheless 
gets the genera) costa of the action and of the issues on which he 
succetAds, but the defendant gete the costa of the isaues on which 
the plaintiff fails (r). Costs incurred hy a party in reepoct of 
matters that go partly to support the contentions on which he has 
sucueoded and partly those on which he has failnl, includinn 
the costa of a brief delivered to counsel on both claim ana 
counterclaim, must be ap{)ortioDed by the taxing master according 
to his own discretion (j<). 

960. Where a defendant aucceeds in esUldishiiig a set-off equal 
to or exceeding the plaintiff’s claim, he is, in the absence of circum* 
stances which the court may treat as a ground for depriving him of 
costa, entitled to judgment with costs and if be has also counter- 

Patent Briek Co, r, Cloko (1800), 40 Sol. Jo. 390. This is so in the absenoo 
of A special order, as SAlust a person not a plainUff ma<lo a defondukt 
to ^0 oounterclAim (//cioin v. Trimming (tSSS). 21 Q. B. D. 230). 

(m) 8<tntr v. IHUon (1879), 11 Ob. U. 416; ifoton t. BrenCmf (1880), 
16 Ck. D. 287, C. A. : James t. Jack$on, [IDIO] 2 Ch. 92. The costs of the 
counterolaim arc tho sum by which the whole costs of the prooeediogs 
have been incroased by reason of tho coontorclaim. 

in) 61 62 Viot. c. 43: see note (•), p. 518, ante. 

(o) Amon V. Bobbett (1689), 22 Q.B.D. 543, C. A. 

(p) Amon V. Bobbetiy tupra. This U so in whichever of the two forms 
mentioned above iadgment is given {Shrapn^ v. Lam^ (1888), 20 Q. B. D. 
334, 0. A. ; see K. S. C., Ord. 65, r. 2? (21)). If the difference between 
the amounts rccoTe^(^d respeotively on the claim and counterclaim's in 
favour of one party, but tne balance of costa is in favour of the other, 
the court may order such diffcrencu to bo set off against snob balanoo 
(MegnaU v. orris (1911). 104 h, T. 567h 

(o) Bafnei v. BrtmUg (1881), 6 Q. B.l>. 691, C. A., per Bukit, L.J., at 

S 695; ffewiff Co. v. Bittmer <6 Co. (1836), 3 T. L. K. 221, C. A. $ Be 
Tovn. Wftrd V. Mor$9 (1983), 23 Ch. D. 377, C. A. 

(r) iZeviU Oo. t. i^wner <8 <7o.» ffvpra; AUa§ Metai Oo. r. JftSer, 
[1898] 2 Q. B. 600. 0. A.; Blaiford v. Ert^ock, [1912] 3 K. B. 156, C. A. 

(e) Baines v. Brootloy, swra ; BArapnsl ▼. Lamg, tapra ,* Allas .Vefal Oo, 
V. ififfsr, [1898] 2 Q. B.SCfO. 506. 0. A.; Bos v. OentrM Bifhsfonr OoUioHei. 
Ltd., rioi2} 2 K. B. 597. The whole of the genera) oosta of the notion 
moat bo paid by a defendant against whom tne plaintiff has cstabUahed 
his claim: he is not entitled to any deduction on the ground that he has 
delivered a counterclaim instead of bringing a separate action (AiUu 
MoUU Oo. V. oupra : Ri Brovo. Wvd t. Morm, sapra), 

(I) Baiass v. Brvmky, swpro. 
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Set-off and CotmnBOLAiH. 


6flor. 7. claimed in respect of the matters retied on by way of eet-off he is 
Costs. similarly entitled to the costs of the counterclaim (a). If he 
proves a aet-oS for 1<^ than the plaiutiflTs claim be is held to have 
succeeded pit> e£i»^o(b). 

* Where a plaint! IT brings au action in the High Court which 
might have Imn brought in tlie county court and succeeds on the 
claim, and the defendant establishes a sot-oS, the balance between 
the amount awarded on tlie claim and the amount the defendant 
has succeeded iu setting off is the amount ** recovered *’ for the 
purposes of the County Courts Act, 1888 (c), s. 110. But if the 
plaintiff gets judgment for au amount exceedins i)100 and the 
defendant establisboi a claim for a less amount by counterclniiu, 
the plaintiff is nevertheless entitled to costs on the claim, however 
small the amount by which his claim exceeds the defendant's claim, 
aud the County Courts Act, 1888 (d), a. 11G, has no application (t*), 

(n) iMt y. Holnu (16S3), 10 Q. B. D. 2Bd; L^nd v. Campt>€U (iSS6), 
U Q. B. D. S21, C. A. Wlicre a <lc{cndsnt rcoovored an bU counterclaim 
a sum equal to that recovorod by a plauiUff on hii claim, xV&viu.s, J., 
ordered tno plaintiiT to pay the costs oi iho claim and cuuutondaim {$pfang$ 
V. L€€, (1008] 1 Ch. 424. 432). but it is ditflcnlt to see how this order can 
be suppurttMl unleu the subject of counterclium was also a good grouud of 
fet'Off. 

(6) Xuad V. Comptelf, luvni. The word used in the County Courts 
Act. 1688 (51 ic 52 vict. e. 43). s. UOfsincndcd byilie County Courts Act. 
1903 (3 Edw. 7. 0 . 42)), is ** teeoTor,'* and it bus bC4*n Itold that tho word 

recover " means rsoover when sot-oit is allowed (A «fccro/< v. h'oulke$ (IK5C), 
18CB. 201.271 I L'wrrfv. I'erry (]862|. 3 B. 9c 8. 403 ; v. YoMtg 

(1877). 2 Ex.]). 324; Stooktv. TaybM-(U80). OQ. B. D. 560. 575). If tlm 
pUinU/T succeeds on his claim to the extent of £100. and tbo dcrondani 
succeeds on a coiuilore]aim but nut oji a ecl-off. tho plaintiff U cufitlod 
to costs on the iiigli Court scale as be bas " recovered ** £100 (6*l(wAs v. 
Taphr, titpra). 

(c) .11 £ 52 Viet. o. 43. s. 110. as amended by the <*ouuty Courts Act. 
lOiXI (3 £dw. 7. e. 42); A$hefvfir. f'VwiAes.supm; i7«ard r. Peng, Hupra ; 
see note (f), p. 618. 

(d) 51 St 52 Viet e. 53; see iloIo(<). xapm. 

(f) Neale v. Clarlit (1870), i Er. 1>. 386; Siuoke v. Taylor, eupra; 
title Pbacticc A 2 IO FnocBnunn. Vol. XXlIf., p. 162. 


SETTLED ESTATES ACT. 

8 tc Infants and CniboneN; Land Iuprovement ; Landlobd and 

TsK.unr; Sbtti/Kubsts. 


SETTLED LAND ACTS. 

See Land Iupbovnhknt; SBrrLbURKTS. 


SETTLEMENT. 

See ConruoT o? XiAWs; Foob Law. 
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Part I—Definition and Nature of 

Settlements. 


Sbot. I. 
DeflDitloo 
of a Settle* 
ment 

Defl&itloo oC 
MtdeaoDU 


Duntbo ol 


SiCT. l.^Definition of a Settlement 

9SL A settlement may be defined as any inetrument or number 
of instrumeutA whereby property, real or personal, is limited to or 
in trast for persons by way of Bacceseion, the object being the 
preservation and rogulation of the enjoyment of the settled prO])erty 
between and by the persona or classes of persons nominated or 
intended by the settlor (a). 

Sect. 3. —Duration of Setflemente. 

952. The period during which such regulation may endure is 
limited by two rules: the first is that if land is liuiitod to on unborn 
person during his UIo, a remainder cannot be limited to the children 
of such unborn person (li), whether iho estates limited are legal or 
equitable (c); tho second is that all estates and interests created by 
any sottlement of real or personal proi)erty must ve^t indefeasibly 
in interest, but not necessarily in poBseesion, within a life in l>eing 
and twenty-one years after the determination of such life (d). 


6(ib)ect« 
gutter of 
setdenente. 


Sect. ^.Subject-matter of SetilemenU. 

963. Everything which can be a subject of private ownership 
may 1^ settled by &e owner <«). By reason of the difTbronces in the 

ParUament hssirom time to time given doAnitions of tbe word ** seltlc- 
ment" for tho purpM of particular statutos, but there U no geuoraUy 
accepted legal definition of the word. For some dofioitioxu of Ml tie meat 
for the purposes of the particttUr etatutci in which the definitions are 
eoutalned, see Harbours and Passing Tolls, etc. Act, 1S61 (24 Se 25 Viet. 
0 . 47h s. 2; Land Drainoge Act, 1H6) <24 & 25 Viet. o. 133), s. 6 (4); 
SeltM Estates Act, IS77 (40 41 Viet. c. 18), a. 2; Settled Land Act, 

1682 (45 U 46 Viet. c. 38), s. 2 (11; Bankruptcy Act, 1S83 (46 5: 47 Viot. 
0 . 62}, s. 47 (3): Finance Act, 1304 (57 & 58 Viot. o. 30), s. 22 (1) (i.). 
The definilioD set out In the text is adopted from that used in the Bottled 
Kslates Act, 1877 (40 St 41 Viet. o. 18), s. 2, and the Settled I^md Act, 
1582 (45 & 46 Viet. o. 38), M. 1, 2 (1) (see, further, pp. 624, 076. posl), 
BO as to include property of any nature Bottled by iuBtmiucati of any 
nature; see pp. 627 ei $eq. The present title deals with the law as it affects 
MttloDients whether crested by deed or will; and, as to quatioos arisiug 
on the construction of wills, sec title Wills. 

(5) Trhi% V. MitcheU (1890), 44 Ch. D. 85, 0. A.; see title Pbb- 
P2TUITISS, Vol. XXlL,p. 364. 

a iU A'osh, Cook V. FrederUkt [1910] 1 Ch. 1, C. A. 

I Seo title PBRyaruiTixs, Tel. XXII., pp. 300 $t 9eq. The eojoymont 
of a person who has a vested interest under a settlement oannot oe poet* 
ponod by a trust for accnmulatioQ exclusively for his benefit (Saundere ▼. 
Taulier (1841), Cr. & Ph- 240 ; Wharton v. Mattorman, [1895J A. C. 186) ; 
and see title Pebfbtuitixb, Vol. XXII., pp. 327,370. 

(a) Limited interests cannot be given in oonsumaUe chattels: see titles 
Gira, Vol. XV., D, 40S; Pxrsonal Propzktt, Vol. XXiL, p. 414. H 
is, however, p ossible, though for obvious reasons it is not oftw done, to 
direct that a tenant for U/e shall be entitled to the enjoyment of only a 
limited amount, s.y.. of a cellar of wine in esob year, and that the residue, 
if eny, at his death, ebalJ be distributed among thercniainderinen. As to 
the settlement of a psteat medioine for which there was no written reripe, 
sea Orem v. (^AarsA (182$, 1 L. J, (o. a.) (cs.) 203. 
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law of England with raferonoe to real and personal property, 
eettleinenta are sotneUmes diyided, according to their snbject'iikatter, 
into eettlomeots of realty and settleraente of pereonalfey, but ^tb 
realty and paraonaliy may be settled by the same de^. Bealty 
may also be settled by conyaying it to trustees on trust for sale, 
the ordinary trusts contained in personal settlements Wng decided 
of the proceeds, while money ts sometimes settled on trust to 
purchase lands to be settled to tbe propoE^ uses (/). In these 
cases, by virtue of the equitable doctrine of conversion (y), tbe lend 
or money wbile remaining unconverted is regarded as money or land 
respectively. 


Part 11.—Creation of Settlements. 

Sect. 1 .—of Padiament, 

954. Sottlements are sometimes created by either public or 
private Act of Parliament (h). In the first case they are created for 
the pur{) 0 S 0 of rewarding eminent public services by grants of 
land(i), and the Acts creuling them are jiassed through Parliament 
in the same manner and with the same formalities as other public 
Kills {k). 

In the second case the Act creating the settlement ta known as 
an estate Bill, being one of the class of personal Bills which are 
introduced in the first instance in the House of Lords (f). 

Kocouree was had to these private Acts in cases where the estate 
was entangled by a multitude of contingent remainders, resulting 
trusts, springing uses, executory devises and tbe like, so that it 
might ^ out of the power of the courts of justice to relieve tbe 
owner; where tbe tenant of the estate lacked some reasonable power 
and recourse to the courts would not supply the deficiency; or 
where it was necessary, in settling an estate, to secure itagmnstthe 
claims of infants or other persons under legal disabilities who were 
not l>ound by any judgments or decrees of the ordinary courts of 
j uRtico (w). Buch Acts are, however, regarded as private conveyances 
rather than the solemn acts of the legislature, and they may be 
relieved against if obtained upon fraudulout suggestions (ii). 

(f) For forms of isttlsmcaU of realty and peraonalty, see Encyclopedia 
of Forms and Prooedents, Vol. XIll., pp. 2S9 et 

(ff) &CO title EquftT, Vol. Xtll., pp. 104 et teg. 

(A) 'Vho power of theSoyoreiCT to inake grants of Crown Uods to sabjeets 
was abolieued by the Crowu Lands Act, 1702 (1 Anne, o. 1), a. 6, except 
in oases of grants or restitntion of forfeited estates or of estates seix^ 
upou outlawry or eseoutioDS by the Crown (ihvf., s. 8). 

(i) ux tbe cases of the Luke of Marlborooi^, the Duke of WelliBg* 
ton, and Lord Kelson. It may bo obeerved that the entails made by sn^ 
Aoto are indeatmctible; see stat. (1704) S & 4 Anne, o. 4, s. 1; stat. 
(1814) 64 Geo. 3, o. ISl, s. 28 ; stat. (ISIS) 63 Geo. 3, o. 1S4, s. 1; and see 
titles Gifts, Vol. XV., p. 408; Beai P£<msTT avD CnaTTELS Beal. 
Vol. XXIV . p. 201. 

(k) Sec title Paeluibmt, Vol. XXI.. pp. 702 ef sm. 

(l) See ibid., p. 768 ; sod as to the procedure, see said., pp. 769, 760. 

(m) 2 Bl. Com. 298. 

» 3r*Ji:eA4ia ?. 8fuaH (1764), 6 Oni. Dig. 23. H. L.; Biddulph v. Bid^ 
(1790), 6 Cru. Dig* 26. The aeesisity for retorting to private Aets ol 


Sstfr. a 

Bubjeet^ 
matter of 
Bettis- 
meats, 
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penoaaltjr. 


By Act of 
rsrUsmeot. 


Ritate Bill. 


Ob]Mt« of 
•etilemeoti 
br prirste 
AeU. 
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Sbttlsmbkts. 


810T. }. 

ByWa 

Bj wIlL 


Sbct. %^By WiU. 

955. Settlements b; private individuals may be made by vill ns 
well as by deed (o). A different rule of construction may be applied 
to the particular instrament creating the settlement according 
as it is a deed or a will, and different formalities are required for 
the execution of a will from those required for the execution of a 
deed (p). 

Sbct. 8.— By Deed or DeeJe. 


Bj deed or 
deedi. 


BzeCQtloa. 

BedUIe. 


966. A settlement may be created by a deed poll, but more 
commonly it is created by an indenture to which the intendiug 
settlor, the intended trustees of the BetUemeut,and sometimes, ana 
generally in the ease of a marriage settlomont, some of the bene¬ 
ficiaries, are parties. The settlement may bo created by more than 
one deed, as where an assurance is elTocted by onii deed and the 
trusts of the assured prot)orty are declared by anotbor (q). 

The settlement must be executed by the settlor (rj, and it is 
generally expedient that it should be executed by the tnisteos. 

967. A settlement, if made in contemplation of marriage, 
usually recites the agreemefit to marry, the title of tho property to 
be settled, and the ogreoment to settle. If there is any di8erepancy 
between the recitals and the operative part, then, in accurdanco 
with the general rule affecting the construclion of written instru¬ 
ments, the recitals do not control the operative pArt when it is 


Parliament haa been diminUbed by recent IcKisletien, e.q., tho Settled 
EiUtca Act, JS77 (40 Sc 41 Viet. o. IS); tbe Settled Luiid AeU, IS82 to 
1890 (4S& 40 Viot. 0.38; 47 Ss 48 Viet. o. IS; SO Sr Si Viet. c. 30 ; 521 S3 
Viet. e. 38 ; S3 Sr 54 Viet. c. 69), but several private AcU of this description 
are still passed every year. 

(o) Vo. the purpose of this title, it may be token that thcro is no 
distinction at law notween a settlcjieiit creuted by deed and oneorGoted 
bv will. As to the distiooUon between settlements by decni of personal 
chattels and settlemonts thereof by will, see titles PKOSONAt. PRorBarr, 
Vol. XX11., pp. 418, 415; Wills. 

(p) As to the form of settlements by deed and as to their construotion, 
see the text, infra; pp. 632, 533, poif. As to the construction of wills 
and the formslitios r^ating to their execution, see title Wills. Vw 
various precedents of settlements by will, eoo Kocyclopicdia of Forms and 
Precedents, Vol. XV., pp. 403 tt eeq. 

(f 1 As to settlements compounded of several deeds, soc pp. 870 et $eq., 

poll. 

(f) Non-exeontion by some of theeontractingparties does not ncccsaarily 
prevent a settlement from binding those parties who execute the deed 
(.V'AetU V. CoAtff (1820), 2 BU. 228, H. L.); see title Dbrds and Otubk 
I iistBUWaRTB, VoL X., pp. 400,402$ and, as to the formalities of oxooiitaon, 
see ibui., pp. 382 et a^. ExncniioD by a beneficiary is, as a rule, only 
important u tbe benefielaiy ia contracting to do something in considera. 
tioD of the gift. Formerly, if pro]>er^ of tlic wife was settled, it was 
important that tbe intending hn^aDd should execute the deed to prevent 
tbe possibility of hia impugning it aa a (rand on liis marital rights. This is 
of less oonsequenne having regard to tbe tfariied Women’s I'ropcrty Act, 
1883 (45 A 46 Viet. e. 75), bnt it is lunal for both tbo intending auouaes 
to execute a marnage iietUcment although tbe property sottlea may 
belong to one of them only. 
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cl6ftr<«), thoDgh they m^y be used to e^lain it(t). A recital in & 
Bettiement may amount to a covenant if it is plain upon tbe con- 
struction of the whole deed that it was so irtended (o). 

958* Freehold lands which are the enbject of the settlement may 
be limited by the settlor to the use of the beneficiaries for successive 
legal Gstates according to the intention, or may he conveyed by 
Inm to trustees upon trusts in favour of the l)6neficiaries (b). No 
technical words of conveyance are required, and as a rule the settlor 
is expressed to convey the lands “ as soUlor.*’ This expression by 
virtue of statute (c) implies a covenant for further assurance (d) by 
the person so conveying with the person, if only one, to whom the 
conveyance is made, or with the persons jointly to whom the con¬ 
veyance is made as joint tenants, or with each of the persons to 
whom the conveyance is made as tenants in common (c). Proper 
words of limitatiou must, of course, be employed (c). \Vhat was 
formerly known as the all estate clause is now usually omitted in 
reliance on the statuh^ry provision that every conveyance of property 
made after the diet December, 1881, passes all the estate, right, title, 
interest, claim, and demand which Iho conveying parties have, or 


(#1 Ilolhdny V. Ourton (1852), 14 Itcav. 407; AUrauder v. OroKh't 
(1835), L. (c ij. Imp. Sngd. 145 ; Thncft t. Trrdttcll (1S81), IS (h. D. 304, 
C. A. 

(0 Jenner v. Jtvucr (ISCO), L. 11. 1 Eq. 0$) , sod see title Dk£1>9 avd 
OtUKR iNATBUhtKNTf, Vo). X., pp. 450 sl itq. 

(ri) p. 461 ; F/irmll V. J/tUileS (1850), 6 C. B. ()1. S.) S40. 

(6) For precedents of ^cttleniCDts of real eetste, see Eocycloptcdia of 
Furnm and Precedents, Vob Xlll., pp. 201 as?. As to settleDieufs of 
logisterodlsnd.seotitlonRAT.PaoraATT A\iu Ohattrls Real, Vol.XXIV., 
pp. 312, 313. In tlio caso of mairiage scttlrmonts, tbe settled property is 
generally conveyed to tnisters upon trust for the settlor till the solcmnms* 
tiou of iho marriage, and afterwards upon tbe trusts declared by Ike 
settlement. A manisge which is declared null and void is never 
** solemnUed(Rs GarntU, Btehmdion ▼. Oreevrp (1005), 74 L. J. (cn.) 
070; see J/il/ei'd t. Rfyn^di (1848), 16 8iin. 130) • end se<* title Hvasaki) 
AN© Wife, VoI. XVI., p. 672. 

(e) See Conveyancing and 7.>aw of Property Act, 1881 (44 A 45 Viet, 
c. 41), B. 7 (IM^)* and see title Sals of Laud, pp. 420 el tty., anie. 

[d) i.t*, that the person oo conveying, and every person duriring title 
under him by deed or act or operation of law in his lifetime sabsequeut 
to that conveyance, or by tost ament ary diq>oaition or devolution o( law 
on bis death, will, from time to time, and at all times, after the date of 
that conveyance, at the reqncst and cost of any peraon deriving title 
thereunder, cxeciito and do all such lawful assurances and things for 
further or more perfectly assuring the subjeof‘matter of the conveyauco 
to tbo persons to whom the conveyance is made and those deriving title 
uT^dcr them, subject os, if so expressed, and in tho manner in which tbe 
couveyoiice is e:xpressed to be made, as by them or any of them shall be 
roaeonablT required. 

(r) Where realty was conveyed to tbe trvsteea of a settlement without 
proper words of limitation, they took only an estate for their joint bves 
ana the life of the survivor, and the reversion waa left in tho settlor (£s 
Iludscn. Kiihn^ v. VviUon (1896), 72 L. T. 892; Ba Irvra, Intin v. Pnrkes, 
(1904] 2 Cb. 762); andsee.further.C5imv.Lf|Mrtt,[i906] 1 l.R.60,C.A.: 
titles EqciTT, vol. XIU.. pp. 94, nolo (i), 06, note (e); Real Pbofeett 
AHD Cuattels Real. VoJ. XXIV., pp. 166, 166, and the cases there 
cited. For a case where tbe setUeinent was treated aa rectified, ko Bs 
D anVi BitcU, [1912] I I. R, 616. 


629 

Slot. 8. 
By Deed 
or Deads. 

Korm of 
sotUezneots 
of nselty, 




680 


SsnUMlNTS. 


Sjbot. 3. 

By Deed 
or Daedi. 

Copjhddi 
4ftd leti^ 
bolds. 


OoltUmcDts 
of food 

o& trus( 
fursftls. 


Uortccft^ 
dsbt s&d 
portions 
cbvgc. 


Stocks And 
sbATvs. 


hare power to conyey, in the property (/). The habendum m a 
settlement does not differ from that in any other aesorance dealing 
with a sunilar subject (^). 

959. Copyholds are Mnerally settled by a covenant to surrender 
them to the trustees to m held by them upon the trusts declared by 
the settlement, and leaseholds by an assignment to the trustees upon 
the trusts of the settlezD6nt(/i). I! freeholds are included in the 
settlement, the trusts of copyholds or leaseholds are generally 
declared by reference to the uses declared of the freeholds (t). If 
the leaseholds contain onerous covenants, they may be brought into 
the settlement by sub^demise to the trustees {k). 

960. If land is settled upon trust for sale, it is generally coii* 
veyed to the trustees upon trust to sell and to hold the proceeds of 
sale, and the rents and profits of the land till sale, upon the trusts 
declared by an indenture of eveu date (f). Such a trust for sale, if 
absolute (m), creates in equity an immediate conversion of the land 
into personalty, noiwithstanding that the consent of a beneficiary 
m^he required during his life (n). 

u money seenred by a mortgage U settled, the mortgage should 
be transferred to the trustees by one deed and the trusts declared 
by another to ayoid the inconvenience that would otherwise arise of 
having to produce and acknowledge the right to production of the 
deed containing the trusts, on the sale or redemption of the mort* 
gaged pro|>erty (o). For similar reiisons, if a portion charged on 
land is settled, it should be assigned to tlie trustees of the settlement 
by a separate deed (p). 

961. If the settled property consists of stocks or funds, which 
pass by transfer in the Iktoks of the Bank of England (^), the 
settlement should recite that such trunsfor has been or is pro|>osed 
to be made, as the case may be. A siuiilar recital should be inserted 


ConTeyaucing and Law of Property Act, IS81 (44 6c 4fi Vint. o. 41), 
s. iZ; and see titles Datus akd Omsa Ikstauhevts, Vol. X., p. 472; 
Salb or Land. pp. 424, 426. PHmd fMi€. whui s perioa settles au 

estate, be iutends to include io the oonveyauce every iator^t wbiob he 
can part wi^h and does not except (Jokfwoa t. Wehiter (1S64). 4 l>c G. M. 
ds Q. 474. 4S8). 

if) As to the habeuduTD, see titles Dxsds and Othbb iNSTBoiaxTS, 
Vol. X., p. 473; Saiji OTLand, p. 425, anit. 

(A) See title Copyholds, Vol. vlll., pp. 90. 91. As to the importauoo 
of assiguing ohattels real to.trustees in ibecase of settlements, sec title 
PlBSONAL PaOPEaTT, Vol. XXII., p. 413. 

(I) See pp. 706 si sm., post 

(A) See £noyolopedia of Forms and Procedents. Vol. XUI., p. C3S: 
title Lakdlobd avd Tskant. Vol. XVIII., pp. 408, 409. 

(l) 8eo Encyclopedia of Forms and Precedent^ Vol. XIII., pp. 45S, 
eS9. For salw by tr os tees, see title TntrsTs and TRuaTsse. 

(m) Goodier v. Bdmu/nds, [18931 8 Cb. 456. 462. 

(w) Xotwy V. SUU (1872), 27 L. T. 463 s A.-G. v. Dodd, [1894] 3 (J. B. 
160: and soe title Egrirr, Vol. XIIL.p. 104. 

(e) Cavper v. PerHapfon (1844), 1 Coll. 103; Bobton v. Land (1861), 

4 De 0. 8m. 676. 

(f) For a form.ace Epcyolopftdja of Forms and PreoedonU, Vol. Xlll., 
p. 696: and compare Aid., p. 462. 

iq) Soet)t1iMBAKURSANDBA!fHiNO,yo]. I.,p. 670; Caoeu Dr Action, 
Vol. IV., p. 384; RirBMux, Vol. XXIV., pp. 763 «l isf. ,* Stock Esohamoi. 




Part II.—CERAnoN of SsriLBicsirrs. 


Ml 


in settlements of stocks and shares in joint stock companies which 
are transferred in accordance with the rules of the particular 
company (r). The trustees should see that the transfers are duly 
executed. Bonds and seeurities which pass hj delivery (s) should 
be delivered to the trustees before the execution of the settlement, 
which should rooite the fact of the delivery. 

962. A land or share of a fund of personalty to which the settlor is 
entitled, either nndor or in default of appointment, in the estate of 
a testator or intestate is settled by assiraing to the trustees the 
settlor's interest, which should be describod with precision, since 
settlomeiita of an iutereat in a fund derived under a will by survivor¬ 
ship or otherwise have been held not <0 include a share in the fund 
coming to the settlor as next of kiu of another beneficiary under 
the will, and shares taken under appointmenU do not pass under 
settlements which deal with shares m the same property taken in 
default of appointment (t). 

A reversionary interest is brought into seltlouient by being 
assigned to the trustees of the settlement, who should perfect their 
title, as in the case of other chosrs in aciion, by giving notice in 
writing of tho assignment to the trustees of the instrument uuder 
which the rover&ionaiy interest is derivod(u). The principle on 
which the court acts in discouraging dealing by expectant heirs with 
their reversionary iiiloroets has no application to the case of a 
settlement by an expectant heir (a). 

963. If A debt is the subject of the seitleroeni, it should be 
assigned to the trustees by the settlement. Such an assignment, 
coupled w‘ith notice thei'oof to the debtor in writing, vests in the 
trustees tho legal right to the debt and the remedies therefor, with 
power to give a good discharge (6). 

964. Policies of insurance, generally on the life of an intending 
husband (c), are frequently mode the subjects of eetUements (d). 
The settlement may either declare the trusts of moneys to arise 
from a policy which is taken out by tho trustees in their own 

(r) For forma ot auob recitals, sec Eccyclopsadia of Forms and Prceedents, 
Vol. XIII., pp. 4l4, 440,453; see also i5rd..pp. 617, 61S. Aato thetraoafer 
of sbaros in companies, see title OonrASiaa, Vol. Y., pp. 185 tt nq. 

(s) See title Oioess IH AcnOF, Vol. IV., pp. 366, 393 sf $cq. 

({) JVsictoU’s Trust (1856), 4 W. K. 735 ; ParlsMon v. Dathwood 
(1861), 30 Beav. 40 ■, Kdwmi v. BroupJitow(l863), 32 Beav. 6G7 : compare 
bottecn V. jVUsiuo(1816), iUadd. 176; dmtfk v. Os6oras (1867), 6 H. L.Cas. 
376 : its WalftMf 2iaTTiaq$ SsttUmerUf Tkomsoa v. tFoipofs, [1903} 1 Cb. 
928. 

(«) Sec title CiTOSBS IN AcnoM, Vol. IT., pp. 382, 383. 

(а) Shnflo V. Adorns (1864), 4 Giff. 402; oompare title Fratjdulekt 
A 2n> VoiDABLB CoHVATAKCX^ VoL XV., ^ 111 sl ssy. For forms of 
aettliment of rever^nury ioterrstv see sncyolop^dia of Foma and 
Precedontc, Vol. XIlI., pp. 413, 527. 

(б) Judicature Act, 187$ (36 & 37 Viet e. 66), t. 25 (6); sod see title 
Grosis in Action, Vol. IV., pp. 867 st sc^. 

(a) For tbe law roUting to polices exprossed to be for tho wife and 
cbildreaof tho M((ured,soe titles Husband and Wifa, Vol XVI., pp. 399, 
400: iKSURAKCS. Vol. Xyil.,p. 646. 

(d) A oovenant by on ioteuding hosband to effect a peUoy wiUi an 
iuiuraiioe oompany is not satlsded oy cffeedim a less beneficial ^hoy with 
a friendly society (OourisfiaF v. OourtsMy (1846), 8 Jo. 6sLat 918). 
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aomea ($), or the settlor moj take out the polio; in his own name 
and assign it by the settlement apon the trusts therein declar^ 
to the trustees, who should give notice in writing of such assignment 
to the insurance company (/). An assignment of a policy generally 
carries with it any bonuses ^at may accrue {g), though the settlor 
may be entitled to exercise any option that is given him by the rules 
of the company to apply the Iwnuses in r^uction of premiums 
or receive them in cash (h). Wbere iKiuoses are excluded from 
the settlement, the trusted who receive them are not allowed to 
retain them, as agmnst the personal representatives of the settlor, 
to make good a misappropriation of trust funds by him (t). 

The settlement should contain covenants with the trustecH by 
the p«!rson whose life is assured not to avoid the policy, to pay 
premiums, to effect a substituted policy if necessary, and not to 

t irejudire the trustees' rights to the policy moneys. If Ihecovetiant 
>e merely to keep up tho policy, there is no right of action against 
tho covenantor’s estate on the forfeiture of the policy by reason of 
a breach of tho stipulations therein contained {k). 

Failure to effect a eubstitated policy has been held to make the 
covenantor liable in damages to the trustees, though bis life had 
in fact be<xjme uninsurable (/). Should the eovcnimlor become 
bankrupt, his contingent future liability to pay protniums is a debt 
that inav be pi'o^'ed in his bankruptcy (m). It is desirable always 
to give the tru6tec.s power to surren<ler the policy for a fully paid 
up one of o Biuallor amount 


Sect. i.-^Conitruciion of SctUemtnU bg Dfcd, 

C^troctfoD 905 . Settlements by deed are to bo con 8 true<l according to the 
^ general rules for the interpretation of deeds (u). The court gives 

it) TidmtU V. (170»). Pcoko, 204 [1611: VoU(H v. Morrifon 

(ISOl), 9 Hare, 162 ; and see tlUe Ixsubabcs, Vol. aVU., pp. 544 eiicq. 

(f) Policies of Insorancc Act, 1S67 <30 ^ 31 Yict. o. 144), b. S ; and, as to 
sMignmcnta of policies generally, bul title I.vsukancb, Vol. XVf I., pp. 558 
et tVliero a settlor covenautea to settle aoy property to wldcU, 
during his marriaac, ho should become entitled by devise, bcqnci^t, purcliaie, 
or otiionrise, policies of iosuraoce on bis life subsequently effected by 
bha were held to be within the operation of the covenant {Re Turedi 
(1888), 40 Ch. V. 6, C. A.). For forms of settImoDt of life policies, see 
Pncydopsedia of Forms and Precedents, Vol. XIIl., pp. 413, 5(i3. 

(5) Covrtsey v. Ferrers (1827), 1 Sim. 137 ; Parkte v. RoU (1838), 9 Sim. 
3SS; GiUy v. BurUy (1850), 22 Beav. 019 ; Warrm v. Wyho^l (1806), 12 
Jur. (B. S.) 630. Bonuses do not pass if tho policies arc only securities 
for a specified snm which is sot tied {Domviile v. Lttmb (1853), 1 W. B. 
246) i compare Be Aniutnng'e TrueU <1857). 3 E. 5e J. 486, not following 
KadtsR T. Moits^eid (1840), 2 Jo. ie Lat. 344). 

(A) 2/^Aes V. Searle, [1885] W. N. 79; compare Of/fy v. Burley, eupra ; 
and see La^e^etem v. Z^aekereUen (1360), 30 L. J. (cu.) 5. 

(i) OaiUU T. HaUeU (1879). 13 Ch. D. 232. The case is different where 
the claim b made under tho trusts of the scttlctnent iRe W^eton, J^viee 
V. Tcgart, [1900] 2 Ch. 164). 

(k) Dormayv. BomMta«le()847). 10 Beav. 335. For form of covenants, 
see EncyoloMedia of Forms and Prmdents, Vo). XIII., pp. 431, 432. 

(l) lU Arikitr, Artkur v. Fynns (1880), 14 Ch. D. 003. 

(fR) Bankrnptcy Act. 1883 (46 k 47 Viet «. 52), b. 37. As to the 
method of vsJuiug such a habUity. tes tills Babbkuptct and Insol* 
vaxcT, Vo). II., pp. 198, J09; and, as to the effcot of tbs bankrupt's 
discharae on his liability ooder suob aooTSoant, see ibid., pp. 860, 870. 

in) 8ss title Dbbds Am Otha iMBTAraurrs. Vol, E., pp. 483 H eeq. 
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effect; to the iuteution of the parties as it appears in the settle¬ 
ment (o), even if it is iioposaible to {Mibare to the natural or 
ordinaiT meaning ot the actual words used (p), and the court alKo, 
if necessary, suhstitates a Hpecial meaning for the ordinary or 
the tecbnicul meaning of the words used ( 9 ), but cloar and definite 
exprcsBions are not overriden by ambiguous phrases (>*). In short, 
such a construction is given to the settlement as supports the 
general intent, though a particular expression may be inconsistent 
witli it (a). 


Part HI.— Contracts for Settlements. 

iSijCT. l.^Parol A^reciwiUi and the Statute of Fraude4 

966. (Jontrncls for seitlements may bo made in any eircum- 
stances in whicli scUlemente may be made, in practice, however, 
they are genorally contracts miide in cousideruUon of marriage. 
ISuch contracts must be ovidcncetl a memorandum or note 
thereof in writing signed by the party to bo charged or by some 
party lawfully authorised by him to sign (a). It follows that an 
agreement to mahe a iietUomeiit, when mitde before marriage by 
parol only (6), or only endenced by an uusiguod momorandura(c)> 

(o\ lff>d4jeJion v. (1740), 2 Aik. SO, SI: v. 5ol.*n«o» (1866), 

10 W. U. n; Rc BlfiUt (U7i), 19 W. R. 765; and soo tiUe Dsbds 
AM> Otuer iNSTHUHRKTS. Vol. X, pp- 493, 434; Re JlammiTilife SitaU 
(1861), 11 I. Ch. R. 220, wUero words of liiui tat ton io fee wens rejected. As 
to the effect of recitals on ooastniolMu, see Doran \\ Rots (1789), 1 Vcs. 
07; title Dbbds and OrnisR Ikstiiuhjbnts, Vol. X., pp. 450 et sig. 

(p) Thus**or'* has been construed to mejMi **and*' (irAstc v. Supple 
(1842), 2 Dr. 6e War. 471; but see Italnusbury (Bar/) v. ^laJmeioury 
lOountetni)y 2*kfltip$ony. Turner (1862), 31 Bcav. 407; Br- Lund* $ Settle- 
ment, Sianfirld v. Keene (1003), 89 L. T. 606; Rs Coley, Grhton v. Oibeon, 
tlOOlJ 1 Cb. 40). and clerical errors havo been corrected (Be Alexander'e 
SAiienent, Jewxingn y. Alexander, HOIO] 8 Ch. 225); seo also titles Dbbds 
AND Utuzu iKSmoiiaNTS, Vol. X., p. 454; Wills. 

(^) lliufi the word '*sole '* iu a marnogo sctllcment may find its appro¬ 
priate meaning in its being a provision to givo the wife the sole and 
absolute disposUion of her property (Matey v. Bctcen (18G9), L. R. 4 
11. L. 288. 297). 

(r) Dill V. Uaddington (Earl) (1841), 8 Cl. 6s Fin. 168, H. L., see title 
DsBUd AKD Otubb iKSTRUXENTS, Vol. X., p. 439 ; and conipare Green v. 

(1845), 14 ^im. 635 (wboro it was licfd tliat a gift to grandcliildren 
iu a cotk tern plated event did not foil because there was a blunder in a 
subsequent hmitation over); and sec title Contbact, VoL Vll.,pp. 518,619. 

(«) uomfon V. Barry (1843), 5 1. Kq. R. 294. 

(a) Statute of Frauds ^ Car. 2, c. 3), t. 4; see title Coktbact, 
Vol. VIZ., pp. 861, 864. ^ere is, of course, bo reference bore to mutual 
promises to marry. A deposit or collateral eeouri^ for the performance 
ot a wnttSD agreement to settle property is not within the purview of tbs 
statuto (//ales v. Van Berehem (1708), 2 Vem. 617). 

(5) MonUieuie (Visrcufilsis) v. MivneeU (1720), 1 P. Wms. 818; Spieer 
V. Spieer, Spieer v. Dawson, Lavfard v. 8pi^ (1867), 24 Bear. 805; 
Union V. C*<ifon (1867 )i L* K. 2 If. L. 127 ; JoXneione v. Jfopfiti (1891), 60 
L. J. (on.) 241. 

(e) Bawdss v. Amhnrtt (1716), Preo. Cb. 402; PApniu (Layd, S.) v, 
<?Im«7aU (Bari) (1848), 2 H, L. Caa. 181. It should be observed , however 
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16 Qot eDfoFceable (<l). whether euch agreement is made by one of 
the parties to the intending marriage (e) or by a third person (/). 
An agreement for a settlement m^e by parol before mu^riage 
may, however, be sufisciently evidenced by a memorandum in writing 
made after the marriage so as to be enforced against a party to the 
agreement and any person identified in interest with him (^). 

The Statute of Frauds (A) cannot be pleaded to bar the proof of 
a parol contract before marriage to settle land in cases whore there 
has been part performance of such contract by the delivery of 
poeaession of the land in question after the marriage (t); bat 

that ID neither o! these oases was there any comploted agreement; see 
Wel/ord v. Ifmiflp (1747), 3 Aik. 303. C^ktt v. M(i$cal (168S), S Vera. 
34, and Unljpwny v. BaUei (1700), 2 Vera. 373, cannot now be relied 
on M authorities. 

(ri) An oieoutor cannot rotain a debt due to himself from his testator on 
an oral contract mode in coosidciatioa of marriago (iSs 7fuie»soH,Ftfid v. 
TVMte (1835). 29 Ch. D. 358. C. A.). Alt actual transfer of money, how* 
ever, to trustees by the inteoding husband aud wife b<doro marriage on 
trnsta agreed on by ibcoi in parol is good, wlirthrr iIjitc is or is not any 
aubsrqu 01 it declaration of trust in writing (Cooper t. Tf'omo/d (1850), 27 
BeST. 260). 

(si coses cited In note (5). p. 533. oafs. 

{/) 3ee caiuw cited in note (e), p. 633. ftnCc. 

(g) V. nvtctt0n$OH (1712). 5 Vin. Abr. 522; Jt/oantaciis 

{O^unUis IWogsr) v. MiixwtU (1719), 1 230: Tatflor v fiftah 

(1749), I Vet. Ben. 297 ; 7)Hiidos ▼. Dufeni (1790). I Ves. tOO ; Uttrkvorth 
y. Young (1856), 4 Drew. 1 ; Ks IlollumJ, Gregg v. //oUend, [J002] 2 
Ob. 380, G. A.; soo Surcoms ▼. PiMntgsr, ISz parte Pinnign (1853), 3 
De 0. M. 6e 0. 671, 575, C. A. ; /fommsrtlsy v. Ve Diet (^orau) (1845), 12 
Cl. 5c Fin. 46, n. L. This queailon has given rise to a considcmhlo 
dUciission, but the cases of apurgeon t. CoUier (1768), I Edon. 66; 
Bandnll r. if own (1806), 12 Yes. 67; BaiUrsboe Y. Furrington (1818), 
1 Swan. 106; taseoneo v. TUm^ (1849). 1 )fac. A G. 651; Worden 
▼. Jones (1867), 2 Do G. A J. 76 ; Trovell v. SheTUon (1878), 8 Ch. D. 
318, 0. A., were all disenased and dlstiDguished in Be /loUand, Grogg v. 
SoUand, supra, which lays down the law as stated in the test. liCtters 
(Hodgpon ▼. iZatchcnsoii, supra), p.n affidavit made in legal proorodiuga 
(Barivorik v. Yovng, supra), ai!d a recital in a post-nuptial sotitement 
(i>uiidas T. DutenSt supra ; Be //oUand. Grejfg t. i/oU/ind, supru) have 
been held to be a snmeioai memorandum within the stMuto. A post¬ 
nuptial settlement, however, which does not refer to an ante-nuptial parol 
contract. Is not a memorandom of such contract, nor docs it t^e the case 
out of the statute on the gronnd of put performance (Warden v. Jonee 
(1857). 23 Bcav. 487, affirmed 2 Do G. A J. 70; see ITolland, Oregg 
r. IToUand, eupra, at p. 388 ; TroweU t. ShetUon, supra). A recital in a 
post-nuptial settlement of an ante-nuptial oontract may be disproved by 
evidence (Bogarik v. P8tl/ips (1868), 4 Drew. 300). 

(h) 29 Car. 2, c. 3. 

(t) Suroome v. Pinniger, Bx parU Pinniger, eupra; Ungley v. VngJey 
(1877), 5 Ch. D. 887, 0. A.; gAarmnn v. Bhannan (1892), 67 L. T. 
834. C. A. The doetpne of part performance appears to have been 
applied to parol oon tracts to settle personal tv onlj io WilHame t. 
IriUiams (liM), 37 L. J. (cn.) 864, where Stdabt, V.-G, followed the 
opinion expiess^ in Ds BUI (Baron) v. Thamean (1841), 12 Cl. A Fin. 
61. n., per Lord Cottbntuv, L.C. ; see also QuUiver, Btrovghm v. 
OuUiver (1S60), 2 Jur. (M. s.) 790 (payments of intareei io pursuance of a 
pafol sgmment held not to be p£ri performance so as to take the case 
out of the sUtute); Be TfUffshsod, Bx ports WkiUkead (16S5), 14 Q. B. D. 
419, 0. A. It may be observed that the dootrine of port perfomanoe 
appears to be fonnded on two disUoet lines of reasoning, tho first, which 
fi only applicable to land, being that possession by a stranger is sueb 
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marriage sabaequent io and in roliance on a parol conbract to 
eettle ia not part performance of the contract ao as to exclude the 
operation of the Statate of Frauds (k). 

A person who makes a misrepresentation of fact (f), and thereby 
induces a marriage, is not allowed, in accordance with the principle 
of estoppel by representation (m), to deny its troth (n). Ims 
principle is not affected by the Statate of Frauds (o). 

Bbot. 2.^Informal ContracU. 

967. An offer to make a settlement in the event of a marriage 
taking place may, by a marriage following on such offer, become a 
contract binding on all parties concerned (p). 

No formal dDcumont la required to enable such a contract to be 
enforced (q), but it must comply with the following conditions 

(1) There must be a suffioieijt memorandum or note in writing to 
satiHfy the Statute of Frauds (r) in cases to which that statute 
applies. 

oogeot erideace that there was some contract m to oom|Ml the court to 
admit ovidftnee of the terms of the contract in order that justice may be 
done between tlie parties (t'ayUy ▼. (tS77),crh. t). SS7, S90, C.A.)* 

Tlkcotbej* principle is that, it ouc of two contracting parties baa li^n indneed 
or allowed by the other to alter Ids puaitlon on the faith of the con tract, it 
would bo fraudulent to allow him to eet up the atatutc against the party 
whom ho has induced to alter his posttioD ▼. (1666), 1 Ch. 

App. 137, US; see titio Kquitt. voI. Xlll.. p. 76), and this principle 
ei lends to auy ooiitract as to which, if in writing, a court of equity would 
order specific performance; see MeManu $ ▼. Cook (1887), 35 Ch. U. 681, 
607. For the doclrino of part performance generally, eee titles Cohtbsct, 
Vol. VII.. pp. 379 «t * eq .; Spscifiu Psrformamcb. 

(X;) Danum v. Dufent (1790), 1 Vea. J96,199; Lnntne^'f. Tiamsy (1649), 
1 Mao. A Ct. 651: IVurrfen r. t/oaoa (1857), 2 Pe G. J. 70; Cafon r. 
Oafon (1667), L. R. S H. L. 127, amrining 8. C. (1866), 1 Ob. App. 137. 

(l) As to representations of intention amounting to offers, see p. 636, 

poti. 

(m) See title Rstovpsl, Vol. XIII., pp. 376 tt aeg. 

(a) <?rom T. TTMia (1680), Freem. (ch.) 67; OaU v. Ltndo (t6S7), 
I Vcni. 475 ; Menirfiori t. i/otUe/fort (1762), 1 Wm. Bl. 363; T, 

1fi74r/nrot4 (1782), 1 Bro. 0. C. 643 ; Hold w. X/wfeAinaon (1855), 3 Eq. Bep. 
743 ; SCO Hamden v. Gkryney (1690), 2 Vem. 150: Sfoaa v. Oodfrep 
(1854). 6 Dc Q. M. & (t. 76, C. A.; JfaMfWe/l r. Hedtjee and White (1864), 
4 H. L. Cas. 1039, 1055 : Jerden v. Money (1854), 5 H. L. Caa. 185; 
X*Keogh t. M*Keegk (1870), 4 I. B. Kq. 33A The doctrine doea not 
apply where a scion in deed lias been esceuted from which alone the in ten • 
tion of tlie poities can be gathered (Jfongpenwy t. Monypenny (1858), 
4 K. 5& J. 174, reversed aa to the lego) coustmetion of the deed (1669), 
3 De G. Sc J. 672; and MoKinean v. ^ufeheU(1859), 101. Ch. B. 63). While 
it is not uecoesary that the party inakiiig the representation should know 
that it was false {Jorden v. awpra, at p. 212), there must be aoiue* 

thing in the nature oi a warranty of the truth of the representation, and as 
Innocent mistake common to mI padiea does not indict upon the omng 
person any liability {Merewethor t. ghow (1769), 2 Cox, £q. Cw. 124; 
Ainelio T. Medlycott (1803). 9 Vea. 13; Eram r. )fy(tfC(1862),31 Bear. 217). 

(e) Jorden v. Money, eupra, at p. 207 ; Warden v. Jonee (1867), 23 Bear. 
487, 493. 

(p) HamrnenUy t. Do Biel (Baron) (1846), 12 Cl. U Fin. 46, H. L.; 
JVawfitsU T. liedM find Whi/$, tnpra- 

(g) 7>e DM {Enron) ▼. TkcfiMon (1841), 12 C). Fin. 61. i>. 

(r) 29 Car. 2, o. S, s. 4. The memorandum must show the partis, the 
sub}eot«matter, the agreenient, and the conrideration (Fsaamfy. Vinoent 
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sicT. 3. (2) There most be a definite offer whieli is turned into a contract 

Informal by the celebrotion of the marriage (t); a mere representation of 
Contracts, intention to do something in the future does not suffice (r). 


(188S)« 66 L. T. 181). A bond given before marrioce by one party may, 
hoivever, be tnmod into an agreement binding tlic otlicr party after 
inarriugo by acquieftccnce and oofs done upon it {Archer v. Fope (1764), 
3 Vm. Sen. 523 ; see EticouH r. Btieeuri (1760), 1 Cox, Eq. Cm. 20; 
Bippof^ ▼. Dawdtny (1760), Amb. 665). A oontroet for a settlement may 
be made out by a correspondenoe t. 6'romer (1842), 3 Dr. it 

War 87; iMt nem. Greene v. Cram^, 2 Con. Si hnw. 64; Moore v. Hart 
(1682). 1 Veru. 110; DougUu v. Vincent (1601). 2 Vern. 202; Wankford 
V. (1604), 2 Vcm. 322; Uerberi t. IVinekeUfa (Bart) (1714), I 

Bro. Pari. C^ 146; Senoood t. Mcnle (1721), Preo. Cb. 660; t^den v. 
Anttoy (1700),4 Ves. 601; Mont^wnif v. BHlly (1827), 1 Hli. (K. a.) 364, 
H. li. ; L<trjr r. Fielder (1863). j 2 llcav. 1; Coivrii«^s v. Kneiufoo/l (1872), 
L. H. 16 Eq. 121; Keoye v. Oilmore (1873), 8 I. K. £q. 290; Viret v. 
Viret (1880), 60 h. J. (cn.) 00): compare the cases cited in note (g), 
p. 634. ante ; and, as to what constitutes a sufficient memorandum, see. 
genorally. title CoxtracT. Vcl. Vll., pp. 367 et $eq. Secondary evidence. 
Mtliet by parol or by written memorandum, has. however, been admitted 
where tae contract was oontained in dooumonts which liad been lost 
(i/AnMSOn V. Sleia (1866), 21 Be.av. 6; Prole v. 8ofidv (1869), 2 Oiff. 1 ; 
Uifcftr/sl ▼. ifsrbsrl (1872), 26 L. T. 381; see Peyton v. (1867), 

1 Dr. k Wol. 108). 

(i) The following bavo been held to amount to doOuito offers:—1 still 
adhere to my last proposition, via., to allow Eliiabeth £ 10 i) a year . , . 
and at my deceaso she shall bo entitled to her share of whatercr properly 
I may die possessed of" {Laver v. Fielder (1862), 32 Dcav. I): t will 
give b. one.third of my business . . . and at iny death he will have half 
the business and a child's share of what property I may ho worth *' (Keoye 
y. Oilmore (1873), 8 1. R. Eq. 290); *'If your duiighter has or may have 
money, my wish and intention would bo that it should bo so settled for 
her sole and separate use " {AU y. AU (1862). 4 filff. 84); dome years 
ago 1 mado my will, by which I left all my property to . . . trustees 
. . . upon trust to . . . pay tho lotorcst to «ny daughter during her life, 
independent of any husband with whom she might intermarry, and the 

f rincipal to be divided os she by her will might ultimately dispose of. 
t has been my intention in the evout of tho marrh^o taking place to make 
a similar wiU in accordance with the loots of the cose, and of course I should 
settle my property ... on my daughter absolutely and iadepondent of 
her husband, or in other words in strict settlement ... I vill take oar(^ 
that my property . . . shall be properly secured upon her and Her cblldrou 
after my d^tn " {CoverdaU v. Baetwood (1872). L. R. 16 Eq. 121); 

Mr. J. P. T. also intends to leave a further sum of £10,CHX) in his will to 
Miss T. to be settled on her and her cliildron, the disposition of which 
supposing she has no ohlldren will be prescribed by tbo will of her fatlier. 
These are the bases of tho arrangement, subject of course to revision, but 
they will be euffieient for Baron B. to act upon** {UanmereUy v. 7)e Bi^ 
(Baron) (1846), 12 d. Sc Fin. 45, H. L.): see also Lndere v. Aneley, 
eupra; Sannderi v. Cramer, supra: Wolford v. ^ray (1865), II Jur. 
(K. fl.) 106, 473; SkadteeU v. SkaaweU (1860), 9 C. B. (N. $.) 169; Synge 
y. Synge, [1894] 1 Q. B. 466. C A.; Skeete v. SiWerberg (1895), 11 T. L. H. 
491. 

(t) Examples of ezpreesions of intention which have been hold not to 
constitute binding contracts are:—**Sbe will have a share of what I leave 
after the death of her mother" (Be Fiekue, Farina v. .PiolrtM, [1900] 
1 Ch. 331); " She is and shall be noticed in my will, but to what further 
amount I cannot say " {Moorkome v. Colvin (1851). 16 Bear. 341); '' My 
will has been made (or some time, and 1 am eonOdent that I shall never 
alter it to your disadvantage. I have mentioned before, and 1 again repeat, 
that my county of T. estate will oome to vou at mv death, unless some 
unforeseen ooeurrenoe should take plaoe " (XaunsslTv. fledgcn and WkiU 
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(8) There must be perfect or reasonable certainty as to the amount 
and nature of the pro|>erty to which the contract applies (u), but 
parol evidence is admissible to explain ambiguities (a). 

(4) It must be proved that the marriage took place on the faith of 
the offer (h ): it necessarily follows that the offer must be com- 
iiMinicnte<I to the person seeking to enforce it (c). 

968. A contract ho created may bo enforced if a marriage takes 
place on the faith of the offor, whether the offer has been made by 
one of the parties to the marriage to the other (d) or made by a 
third party to either of them (e). 

Such a c/)Utract has l>oen enforced after the death of the 
contracting pitrty ugaiust hie erviate (/). A promise to give a 
portion to a daughter lias been enforced after her death in favour 
of her liushimtl who hud taken out administration to her 
estate (y). 

969. There is a prosuinplion, which may, however, be rebutted by 
eulhciont evidence (A), that a completed settlumout * contains the 
entire rnarriago contract, and ropn^sentations or promisee made by 
corre8i)ondeoce prior to the settlement which are not carried out 
tln^rohy ai^e not enforced (i). 


(1854), 4 if. L. Cas. lOCO); and fi«o itafnhdl ▼. if^ryrm (1805), 12 Ves. 67 ; 
ifuintan v. iitiinlan (1834), Haycii U Jo. 786 ; Ben^mpni v. CarUr, Oarier 
V. /i^fftmoni (16C3). 32 Dcav. 580: Re Alien. Hineke y. AV.en (1880), 40 
L. J. (cii.) 553 : Madox V. ;Vowbin (1824), Boat. 032 ; Jordan t. Money 
(1854), 5 II. L. Can. 183 ; Vineenl v. Vincent (1887). 56 L. T. 243, C. A.: 

V. (1808). 2 I. n. 447. 

H) ProU V. Soadi/ (1850), 2 Gifl- 1. 22 ; Kup v . Cwt (1857). 3 Sid. Si G. 
407 ; see Moorhoueo y. Coloin (1852), 21 L. J. (cn.)782, C. A., aftiriuioff 
S. 0. (1851) 15 Bear. 341; Be Allen, Hineke r. Alien, enpra; M^Aekie 
V. M’Cttjf. eu>pra. 

(а) Tioocr v. I'tcfder (1802), 32 Beav. 1 (parol evldeaoc was admitted to 
show wbat was meant by tlio words her ishare*'). 

(б) Jitnueon v. (1655), 21 Boav. 6; GoldteuU v. Towneond (1800), 
28 Boav. 445: Daekwood v. Jermya (1879), 12 Ch. D. 776; sec i>r 

V. Crompton (1813), I Vos. So B. 354. The court msy infer 
that tbo marriage took plaeo on the faith of the offer from tbe fact of iU 
tiUcitig place immediately after tho offer {Lndere y. Aiufey (1709), 4 Ves. 
rm ; All V. XU (1862), 4 Gifl. 84; Virei r. Viret (1880), 50 L. J. (cn.) 
60 ). 

{e) Ayliffe v. Tractf, J. fl782), 2 P. Wins. 65. 

id) X(t V. Alt, supra; Virei.y. Vi/vf, rusra. 

(s) TFanitford v. Fotherleit (1694). 2 Vem. 322; Bamedcn v. Oldfield 
(1720), 4 Ym. Abr. 453. tit. Cham (B), 6; Hatnmerel^ r. De Bul{Baron) 
(1845). 12 Cl. Si Vin. 45, U. h.; Shadvelly.SkadweUin^i}), 9 G. B. (x. s.) 
159; Lntfer v. Fieidor, supra: CoverdaU v. Basiteood (1872), h. R. 15 
Rq. 121. 

(/) Laver v. Fielder, supra ; Coverdale v . Baetwood, supra : see Ketwe v. 
Oilmore (1873), 8 I. R. nq. 200: WiUiome v. WiBiam* (1868), 37 L. J. 
(cii.)654. 

(V) Wankford v. Foikerley, eupra: TtoeeHy. XoEifff (1859), John. 118; 
compare Loxhy v. HtalK (1860). 27 Boav. 523. 

[k) naminoreUy v. J>e Brel (Baron), eapra; LoxUy t. (1860), 1 
Do G. P. So J. 489, 403, C. A. 

(«) Loxl^ T. Ucaih* 1 Do G. V, St J. 489, 0» A.: Sands v. Sodon (1862), 
31 L. J« (cii.) 870; Be Badeack, Kingdon v. Tageti (1880), 17 Cb. D« 
361; compare White v. Anderson (I860), I !• Cb. B. 419. 
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Scot. 9 . 8.— ArtkUi. 

Arttoloft. Sus-Bkqt. 

l^finitioD 970. Articlee are elaneoe of a document, and hence the word 
^'artiolee" sometimee means the docament itself p). The terra 
marriage articlescommonly means a contract in eonsidoration 
of marriage to settle property on terms intended to be embodied 
subsequently in a formal marriage settlement (k). 
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Tjiista created 
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Settiemeotji 
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971. The truste created by articles are, in most instances, in the 
nature of executory trusts (Q. A court of equity, therefore, directs 
a settlement in accords nee with the intention of the parties rather 
than the technical meaning attached to the words used(m), and, 
if necessary, inserts words in order to give offect to such intention (n). 
The legal construction of an executed settlement is not, however, 
affected by proof that the sottlemeut is not such as the court 
would have directed in accordance with the articles (o)« 

972. It ia asBumed in marriage articles from the nature of the 
case that the settlement shall not be liable to immediate destruction 
by the act of the settlor, so that articles to settle land on the first 
taker for life, with remainder to his heirs general or paiticular, are 
carried out by directing a conveyance in strict sottloment, namely, 
to the first taker tor life, remainder to the first and ovuiy otiier son 


(;) Sweet’s Law Diotiooary, p. 63. 

(k) For forms of mornage artiolce, see Enojdopsdia of Forms aod 
Precodsnts, Vol. XIII.. pp. ^1^1, 407. 

<l) dee tiUe Rsal Fbopkbtt and Chattkls Bxax, VoL XXiy.,p. 227. 
DOte (e); aod see tbfd., pp. 231 tt $tq. Articles may so finally ibNjlaro tlie 
iatentum of the parties that no future iuBtrument is required to carry it 
out, tbo truiU Ming perfect on the articlee as thoy stand (Dt HavUland 
T. t>4 Sowmare#, IXt /iooiflofid ▼. Binoham (1305). 14 W. K. 116; com* 
pars JoAfiitofis v. XToppis (1691), €0 L. J. (cfl.) 241), but aa a rule they 
are treated hj the court aa abort notes to be developed afterwards at 
langtb according to the usual course of settlements {Ulafui/oiXi{Mfirehionei9) 
▼. jtfariborouyA {Dmoaoer Duokoio) (1743), 2 Atk. 642, 646 ; Taggart 7, 
Taggart {im)r 1 Sch. & Lcf. 84; ffaakrii v. Buwhfl! (1803), 1 8cb. k Lef. 
90; see Bandal v. (1800), 6 Yea. 202, 275; Began v. Mc$gan, [1900] 
2 1. B. 441). 

(fa) Wthb V. KtUy (1826), 3 L. J. (0. S.) (Cb.) 172; 8adcvilU-W9$i v. 
Bolmeodalo (FueoufU) (1870), L. R. 4 U. L. 643. This latter case was one 
of a will, but there isnodistiiietioD between an executory trust iu marriage 
articles and in a wiU except that tho object and purpose of tlie former 
furDieh an indicatioii of int^iion wbicb in the latter must appear In eomo 
mauner on the face of tho instrumait (t6id. ,* Blwkbum y, SUthl€t (1814), 
8 Yes. k B. 367). Ae Co oxocaiory tru^ta contained in wills, eee title 
Wills. 

(n) XeiifaX v. Bowman (1713), 1 P. Wma. 234; Targuo v. Puget (1761), 
2 Vee. Sen. 194. 

(o) Doo d. XlowieO t. Woodroffo (1842), 10 M. k W. 608. The proper 
remedy in such a case is the rectifloaticn of the settlement; see iMprU 
V. Eingely (1749). 1 Vee. Sen. 238; tiUe Uistakb, Vol. XXL, p.23. The 
court does not add to an agreement (WorrffiploA (Abrl) v. Langham (1699), 
Free. Ch. 89). As to eonstjoction of aettiomenta, see, farther, pp. 682 
ot Hg., ante. 
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in tailp and not b; directing au estate tail to the first taker {p). 
This principle of conatrnction is adopted against a eubeeqaent 
mortgagee who has notice of the articleo (g). If, however, the eeiate 
tail cannot be barred bj the first taker alone, but the concurrenee of 
both parents is retjuirod for the purpose, the deed of settlement 
follows the words of the articles (r). 

On similar principles, where estates are directed to be settled to 
correspond with the uses of a peerage which is limited to each 
successive taker and his heirs male, the court directs that they 
shall in strict settlement (t). 

Articles that proj>ert 7 should be conveyed to the use of the wife 
and the child or children of the intended marriage have been held to 
intend that the wife should take not a ^uaii-ostate tail, but au estate 
for life, with remainder to her children (0« 

Limitations in marriage articles in favour of the issue of the 
bodies of the husband and wife or of the issue of the marriage are 
carried out by directing a strict settlement giving estates tail to the 
sons, wiUi remainders m tail to the daught^8(a). If the issue oxe 

(p) Trtu&r Y. Trtftwr (1720), 1 P. Win^. Ci22 ; afiBrmcd,6 Bro. Pari. Ca«. 
123; Vollin$ V. PUmm^r (1709). 1 P. Wins. 104; 8^U v. 8eaU (1716), 
1 P. Wma 290; Lowther v. Wutmoreiend (Sari) (1784), 1 Cox, Eq. Cas. 
64; Nandik 0 v. IftUicr (1716), Oilb. (CH.) 114; see Oriffiih v. Budle 
(1687), 2 Vorn. 13 : //oner t. Honor (1710). 1 P. Wnu. 123; Sole r. 
Coleman (1711). 1 P. Wms. 142 : Bnndna v. WiUi$ (1800), 6 Vea. 262,276; 
aod SCO title Bxat. Propkrtt amd CttATTSU Hbal, VoI. XXIV., pp. 226, 
227, ::oto (o). I'he aaiac coaitruotion bas bovu adopted in the caae of poai* 
nuptial amoW (Brennan v. jqtrmaurKO (1830), 2 1. Eq. B. 113; Boca/orrf 
V. Filmnavries (1842), 1 Con. Law. 168). On the articles oonstrued 
Atrioilj tho lint tak«?r would take iho fee simple or in fail nodex tbs rale 
in ShelUyU Co*< (1681). 1 Co. Rep. 93 b; soe title RsiL Propb&tt akd 
Chattels Rral. Vol. XXIV., p. 226. 

( 0 ) i>avi>s T. ]}<tvie4 (1841), 4 Bcav. 64. 

K /Ioirel V. Hovel (1761), 2 Ves. Sen. 358 ; Uighvay T. Banner (1786), 
0 . C. C. 684; aod see Honor v. Honor, svpra; PnK/cn^ t. 

(1802), 7 Vfs. 383, 390; SackviUo-Weot v. RotmeodAU {VUoowni) (1870), 
L. B. 4 II. Jj. 643. It may even be inferred from the articke that the 
hnsband shall take au estate tail {Hovel v. Ilowel, supra; aeeDtUoH t. 
BlaU (1804), 10 1. Cb. R. 24). 

(s) ^acbvtiis.iresl v. HcUneedale (VisconeOt supra,* compareDoreiUsUr 
{Lord) Y, Bfing>am {Earl) (1813), 3 Beav. 180, n.; Banlot v. Le Veiponeor 
(1843). 11 Sim. 608. 

«) BouiUr V. Boseiter (1863), 14 I. Cb. R. 247. The rule in Com 

(1600), 6 Co. Rep. 16 b, that a devise to B. and to his ohildrc^n or Issue, 
B, having no issue at the time of the devise, is an estate tall (eee Utke 
Real I^opsktt akd Chattels Real. Vol. XXiy.,p. 246, note (k); Wills), 
is not Applicable to marriage artiolce (Rosrifer v. Rdoiter, eupro, at p. 258). 
(o) Vthters T. Vfllfsrt (1740), 3 Atk. 71; Dod v. Dod (1755), Amb. 274; 
V. Jamet (1865), 3 De G. 3. 6s Sm. 72, C. A.; Weit v. ErrUeey 
(1726), 2 P. Wmft. 349 ; Hart v. MiddlehurYi (1746), 3 Atk. 371; Bask v. 
Didwoy (1747), 3 Atk. 530; BamtUon y. CatMoaH <1777}, Wallis, 288; 
Grier v. (1872), L. R. 6 H. L. 688; oompare Olenorehy (Xord) v. 
Rostrik (1733), Cat. temp. Talb. 3: and see BanaaU v. Baatef (1867), 24 
Beav. 193: but, for caeca where the daugbten have been cxeinded, see 
Powell T. Piiee (1720), 2 P. Wms. 636; M*Ouive v. (1829), Beat. 

370. ** Issue mole of a marriage bas been held not to include the son 
of a dauhter {Lambert v. Peyton (18601, 8 H. li. Caa. 1). Whore the 
arttcice oireot an estate to go to the ohiidren by way of remainder, tbe 
children take as pnrohasen (CordwrR v. 3facl*ri(l (1766), Amb. 616); 
eotr.pare title Beal Pkopb&tt avd (^hatticls Real, Vol. XXIV., p. 326. 
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directed b; tbe articles to take abeolote mteresta^ the children of 
the marriage (6) take as tenacts in common and not as joint 
tenants (c), and tbe osoal directions for vesting at twonty^one or 
marriage and sarvivorsbip and accraer clauses are insorted in the 
settlement (<f). 

No portion of an^ provision made by executory articles for a cIors 
merges in tbe residue by reason of the death of members of tlic 
class while any one member of the class remains, and such one 
member takes the whole provision ma^Io for the class (r). 

973. Similar principles prevail where the articles are for the 
settlemont of personalty. So far as the articles expressly provide 
for the destination of the capital or income tho court must follow 
tlieni, but in construing thorn it has regard to what is recog* 
nised as the usual form of settlement. The usual mode of Rctlling a 
wife's personalty is to give ber the first life interest for her separate 
use, then a life mtereek to the husband, then, subject to powers given 
to tile husband and wife of appointing the fund among tbo issuo of 
the marriage, the capital is given equally to such of the children us 
being sons attain twenty-one, or l^oing daughters attain that ago or 
marry, or else to the children equally, with gifts over in favour of tbe 
others, if any of them lioing sons die under twenty-one, or being 
daughters die under that age and unmarried; if there is no child who 
being a son attains twenty-one, or being a daughter attains twenty- 
one or marries, then, if tbe wife survives, the fund is limited to her, 
but, if eba dies in her hnsbaneVs lifetime, sliu has a general power of 
appointment over it, and in default of any exorcise of that jiowor it is 
given to her nextof kin asifshehoddiod iuteslutoand without liuving 
married (/). In accordance with thin principle, a life intorcKt has 
been given to the wife in personalty where articles stipulate that it 
should be settled on her, ^ough there was a subsequent provision 
that the income should in all cases belong to tbe husband (jf). A 
direction in a deed that a fund should be settled upon a w*ompo and hor 
issue has been carried out byaetiling tbe property on her for life for 
her separate use, without power of anticipation, and after her death for 
her issue as she should by deed or will appoint, with trusts for her 


(6) Campbell v. Snndye (1803), 1 Sch. 6t T^cf. 281; Thompson v. 

(1841), 1 br. &War. 459 ; Boehe v. Roche {1845], 2 Jo. & Lat. 501; see 
fjomberiv. Peyton (1800), 8 H. h. Cos. ). 

( 0 ) V. To(fg<tii (1803), I Scb. Sc I/of. 84; Thompson v. Simpson, 

supm : Moyn v. Jfo 3 ra (1807), h. R. 6 £i|. 150. As to joiut tenancy and 
tenants in common, see Utio Rsal PROVKHTr akd CrtATTSLS Hbal, 
Vol. XXIV.. pp. 199 ei ssq., 206 el eeq. 

(i) Boehe v. iZccJic, supra ; Re Jfarfin's Trusts (1857), 0 I. Ch. R. 211: 
OroninT. fiocAs (1858), 8 I. Ch. R. 103; fierring-Oooper v. Uerrin^-Cooper, 
{1005J 1 1. R. 465 ; compare Be Parrotf IFftUst t. ParroU (1886), 83 Cb. D. 
974, G. A. : TV'rv/ftt v. Wright, (1904] 1 I. R.360 (bo^ on wills) ; but 
see Eynes v. lUdington (1644), 1 Jo. & Lat. 589. 

(c) Sifnes V. Redington (1834), L. & 6. Imp. Plunk. 33. 

Cogan V. Dufield (1876). 2 Ch. D. 44. C. A., afnrmtng S. C. (1875) 
L. R. 20 £q. 789 •, see CoNey T. Stagord (Lo/d), CnmpbsU v. Corley (1857), 
26 L. J. (cir.) SS.I, C. A. Orson v. ^Arin# (1742), 2 Atk. 473. has not been 
followed. For a form of such a setilcmonl, toe Enoyclopoidia of Forma 
and Preoedents. Vol. XIIl.. p. 407. 

(y) Byam v. Byom (1854), 19 Beav. 58. 
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issue atirpu in default of appointment, and in default of issue as 
she should by will api^nt, and in default of such appointment to her 
personal reproseotatives (h). A direction in a will that a legacy 
shall be settled on the legate, without reference to isBue, gives the 
legatee an absolute interest (»). 

974. Where marriage articloe provide for the settlement of lease¬ 
hold property in the same manner as freehold estates so far as the 
rules of law permit, effect is given to the articles by declining to 
apply the limitations of the freehold estates to the leaseholds 
literally, so as to give a vested interest to the eldest son upon 
birth (k), and by inserting a clause that no person shall be entitled 
to the absolute property unless he attains tho ago of twenty-one 
years or dies under that age leaving issue male (0* 

B76. A direclion in a will that, on the matriage of the testator’s 
daughter, certain proi)erty should be setUod fur her and her issue 
may author iso the insertion in a settlement made on the daughter's 
marriage of a power to appoint a life interest to her husbaitd (m). 
Provieiun for an annuity hy way of iuinltn'e to a widow may l^ 
authorised by a direction contain^ io a will that in the event of a 
son marrying his property should be put inU) strict setilomout (n); 
but a husband has been entirely excluded from tho benefit of a 
settlement mnUo under a direction in a will that the testator's 
daughters' shares should be put in strict bi.Ulemcnt (o). 


Srs-Sscr. ih ■U$nal2\t>f'<r4 and I^to^Umu, 

976. A clause in the articles that tho settlement shall contain all 
usual )x>werB and provisions anthorises the insertion of [towers for the 
nianageinent and hotter enjoyment of the settled estates which are 


{h) Siiinltff T. Jathman (ISC7). 23 Bear. 490; coinparc 4^t/)vtor t. Curw€n 
(1832), a Kim. 204 ; ▼. Iln^hea (1872), L. R. 14 Eq. 415 (both cases 

on wills). In t. ^Amuol (1845), 14 L. J. (CH.) 222. which was also 

» COBS on a will, the mother took the property abeolntcly. M'here articles 

E rovid^ that the wife, in the event, whiu bappt'iicd, of bor surviving her 
usband. should settle end hand over two-thirds of any property Fomaia- 
ing at tho time to her children, she was held entitled to onc-third of the 
property of which her husband died possessed in her own right {M'Donnell 
V. ()843)»2 Con. A Law. 481). If tho husband had survived, bU 

obligation to settle two-thirds of his prop<Tty would have been satisned 
by a disposition by will (ihfd.); and see Honhsi t. Jonat (1756), 6 Bro. 
Pari. Caa. 136. 

(i) Xain^ V. If<ting (183S), 10 Sim. 315; Jfflynrlh T. Ilcrehead (1871), 
L. R. 12 Eq. 491; and see, generally, title WttLS. 

(li) Seo title Bsal P&opxktt jjtu Cmattslb Rnax, Yol. XXIV., p. 267, 
note (e). 

(t> Newcastle {T>ubs) v. Ltncdn (CoufUeM) (1727), 3 Vcs. 387 ; affUiued 
by the House of Ixrrds, against the opinion of hUtd Etnou, L.C. (1806), 
12 Yes. 218: comparo titles Pkrsomal Pkopxrtt. Yol. XXil., p. 413; 
Beal Property and (’battels Beal, Yol. XXIY., pp. 286—268. For 
directions in a will to settle personalty byrefereocc to the limitations of 
realty, see SaektilU-WtH r, /folmctdele (rtseounf) (1870), L. B. 4 H. L. 
643; v. (1668). L. R. 6 £q. 640. 

(A) OharUon v. TtndaU (1853), II Hare, 296. 

(ft) Wright Y. Wright, [19041 1 1- B. 360. 

<e) £o0h V. BagUy (1867), t. B. 4 £q. 122. 


SSOT. a 

Artieiei. 


Articles for 
fcUlementi 
of lesBsbold^, 


Powers for 
tbc beoedi of 
ft husbsDd 
sod wife. 


Usus) poweis 
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SaTTLSIABSn. 


8lOT. t. 

Articles. 

Powen 

implied 


lapllM 


UBD 

«Mi 


OSloD. 


bensfioUlto sU parties (|>)» suob os powers of sale and exchange and 
reinyestmoDi (q), leasing (r), cutting timber in due Gourseof manage- 
inen((8X changing securities (t) and appointing new trustees (u). 
Poaers of muutonanoe, education and advancemeut are also 
inserted (a\ On the other hand, powers of }<MnCuriDg and charging 
portions in favour of younger children are not inserted, unless 
expressly provided (or by the articles (b), and a covenant to settle 
after-acquired property is not a usual clause (c). 

A reference to specific powers has been held to exclude others (d). 
A power of appointment among the children of the intended marriage 
is inserted (e), but not if the executory articles contain directions 
for equal division among children (f). 

(р) mu r. ffiU (l^t), 6 Sim. 136, 146; afid as to what are **u 0 ual *’ 
powera, ace title Powxaa. Vol. XX III., pp. 72 ei $fq. For viirious pre* 
ccdcoU.aoe Eacyolopttdiaof Konuaand Pre^vote.Vol.X111., pp. 239alar;. 

P$iik4 V. P^nRiigton (1313), 2 Vee. & 0. 311; v. md, aupra ,* 
compare IKtta v. P«p«r (1880), 13 Cb. D. 848, dUtingiiieblng Wheatt t. 
Boi* (1800), 17 Vee. 80. A power of sale may be authorised by implica* 
tion (AKoa ▼. BUpn (No. 2) (1860), 27 Bear. 634); and see title PowxBS, 
Vol. XXlll., pp. 72. 74. 

(f) lacludiog powers of granting building or mining leaaee (iitU v. i/dl, 
jKom; 8toU ▼. dteieard (1860), 27 Bcav. 367); and JietJ/ord {7)ukn) v. 
At4fe^m (3(arqH4ii) (1836). 1 Uy. Cr. 312; title Powrbs, Vol. XXlll.. 
p. 74. The proTteiona of the articloe muet, howeTer, be followed Rtrietly 
fPaarM ▼. Baron (182l)r Jao. 168; compare ifroaier v. fiudroa (1837), 0 
Him. 1, U). 

(a) i>aMaport t. Dutonport (1863). 1 Hem. A M. 775. 

(I) Sampayo t. Qould (1842), 12 Sim. 420. 

(«) IbiJ.: aeo Bnmor t. i/wboa, supm: Lindovi Fleetwood (1836). 
6 Sim. 162. 

(а) Twra^r T. 5arpr)il(1863). 17 Heav. 516: Be Vttrrotl, Walter v. Parrott 
(1886), 33 Cb. J>. 274. C. A.: aoo8pireii ▼. WiUowe (1800), 4 Cb. App. 407. 
In J^iJl^rCoa v. ilfetrim (i860), 1 Drew. A 8m. 31, a caM* on a witf, it was 
held that the testator had himself directed the terms of the settlement, 
and the court would not vary those terms. 

(б) Bedford (DuAs) v. Aberoom {^arquete) (1836), I My. A Or. 312; 
Orier v. drier (1872), L. R. 5 H. L. 688; see Uiq<fineon v. Ilarneby (1826), 
2 8im. A St. 616 ; and see title Powers. Vol. Xjl( 1I.. pp. 8U, 82. Whore, 
however, a will directed real estate deviled to a son to bo put lu strict settle- 
meat on the son's marriage, the court directed provision to be made by way 
of joiatarefor tbeson'swidow (Wriqht ▼. Ifr4pU.f 1904] 11. R.360). where 
the articles were lor a strict settlement, to cont^n a power to the father to 
charge £1,0()0 for younger ohildrea, it was sidd that it might well bo con¬ 
tend^ that the court would ioaert a clause to charge the estate with £ 1,000 
with power only to the lather to apportion the Aores {Savage v. Carroll 
(1810), 1 Bail A B. 266,276). In an Inah case the court dceliara to insert a 
hotob pot dauae in the absenee in exeentory loarriage articles of any expres¬ 
sion of intention of the parties to introdaoe suoli a olauso ( t^eov. Zees (1871), 
dl. R. Cq. 649), but it it doubtful whether this case would now bo foQow^. 

(с) Re MaddyU Uai^y ▼. Uaddy^ [1901] 2 Ch. 820. For term 

of ^eeraeat t^aiticleeto settle after-acquir^ property, see Eoo 7 clopie<lia 
of j^rms and Precedenta, Vol. XIII., p. 409. 

(d) Srewetor v. AnceU (1820), 1 Jae. A W. 625. 

(#) Tkompoon v. (1841), 1 Dr. A War. 459; see Oliver v. 

Oliver (1876). 10 Cb. D. 766; Be Oewoa, Qownnv. Qowan (1880), 17 Oh. D. 
778; Towng v. Maeinioek (1843), 13 Sim. 446. 

(/) Re Parrott, Walter v. Parrott (1886), 33 Ch. D. 274. C. A. A power 
of appointruent given by articlea U> a husband has bew held not to be 
indefiiuto. but condued to the Usuo of the marriage, the iutciition being to 
secure aprovUioa ter such Itsne a&d the intends wife (Pristew v. WanU 
(1794), 2 Vet. 336)^. Tbit ease cannot, howerar, be taken to establUh a 
genend rule; see AOoHatey v. 8teoA(1887], 8 Bin. 561, 567; Power v. 
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SOB-Sxor. 4 .—OovenanU io Lmvt Prvpmi^ WiU. 

977. Articles on the -marriage oi a ohild soznetimeB contiun a 
covenant by the parent to make some provision by his will for each 
ohild (p), 

978. If, having covenanted to settle by will a specific piece of Rficctof 
property, the covenantor fails to tuldl bis bargain, the covenantee is 
entitled to a conveyance of the property after the death of the cove- pn^rij 
nantor against all who claim under the covenantor as volunteers (fc), bj 
and, if the covenantor so disposes of the property in bis lifeUine 

as to make it impossibU to fulfil his covenant, ihi& covenantee has 
an immediate right to sue for damages (i). A covenant, however, 
to leave a child all or an aliquot share (k) of the parent's property 
at death does not interfere with the oovenantor's power to ^ssipate 
the same in bis lif6timo(0i but be cannot defeat his covenant hy 
any disposition that is testamentary, either in form or by its 
nature, for instance, by a gift of property reserving to himself a life 
estate (jft), nor cau he by will eat down the interest that he has 
covenanted to give(ff). 


Ssor. 8. 
ArUclI. 

CoTeout to. 
proTldflfor 

child. 


riasnl (1861), 1 John, it H. 341, 340; jtfia/oa v. Kirujo^ (1808), 3 
Ch. Anp. OU, 018. 

(V) For a form, soe Enojclopwdia of Formi sod Preoedents, Tol. XIIL, 
p. 474. 

(S) Bee title LlBK. Yol XIX., pp. 24, 20. 

{i) Synge, (1804) 1 Q. D. 466, C. A.; see (hthner^ f. BntiUon 

(1681), 1 Vern. 40; Anon. (1710), 2 Viu. Abr. 292, tit. Conditio a (E. d.)36. 

(^) A covenant to beqaoaUt a fourth part of wliat«oover estate the 
covenantor sltoulil die powesed of mcaus one fourth ^liare iu value and 
not m $poH« (ISell v. i'larke (1S38), 2.7 Hear. 437), ajid a covenant to 
leave s aoughtor ** her share has been hold to mean uu equal sliare with 
(he other children in the covenantor's rrsiduary personal ostate (Laver r. 
Fielder (1802), 32 Beav. 1; DaekeU v. <7or4oi» (1860), 111. Cb. B. 181); 
but a covenant to leave a share means ouly somo share and may be 
sailrtfled by a legacy (Be Fi^ae, Fariao v. Pichas, [1900] X Ch. 331). 
Where the eoveu^uit was to leave a daughter an equal share with the 
covonautor's other five daughters, it was satisfied by an absolute bequest 
of one sixth share of the ooveoantor's estate, the share# of the other five 
daughters being settled on them lor life with remainders to their wue 
and gifts over to tho other four in the event of any one dying without 
issue, sad the covenantee was not entitled to claim any furtLor provision 
in respect of the benefit derived by the fourdanghtere from the share of 
the fiKh daughter who died without issue (Cls^ v. Cfeop(1831), 8 Euss. 
& M. 670); and see v. ^’Isp&ciw (1886). 19 L. B. Ir. 190 (where 

advancements to oibci ohildreu wero not taken into eonsidetation). 
On the other hand, a i^t of a life interest to one dau^ter is a portion 
to that daughter, mid a eovenantco is entitled to receive an equivalent 
in value uudor a covenant io give her an equal portion with her sister 
(SardUy v. Owen (1847), 10 Beav. 572). As to satisfactioD generally, see 
title EqviTT, Yeb Xlll., pp. 128 et eeg./ and see Htle Wiixs. 

(1) Needham v. Kirkman (1820), 3 B. 3$ Aid. 531; Needkam v. 

B , 4 Ross. 318 *, Ooehran v. Onkam (1812), 19 Yes. 63; WM$ v. 
(1824), I 8ini. 5e St. 626. 

(m) Janet v. ^farlin (1800), 5 Yes. 266, n., H. L.; Ferteeeue v. Htnnoh 
(1812), 19 Yes. 67; ^cn t. fFisnAoU (1833), 1 Cl. Fin. 611, H. L.; 
compare Weheier v. MUfard (1708). 2 £q. Caa. Abr. 362. 

(ft) Daviee v. DuWss (1331), I L. J. (ca.) 31. A covenant to settle 
property subject and withont vejudice to any dispositions made by the 
covenantor's will is only a provision sgaiust intestacy, and does not prevent 
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8 lCT. S. 

Artiolee. 
Cum of 

■Atitfactton. 


CoTonant to 
•etna b; dead 
or wUl. 

Proviaion for 
obildrea or 
grKod- 
children. 

Core&eoc to 
provide for 
wife. 


8aHaf action of 
covenant to 
paj monej 
to wife. 


979. A covoDact to bequeath a specific sum eoDstitutes a debt 
against the covenantor’s estate (o), but a. covenant to bequeath a 
share of the estate is satisfied by a bequesi of a share of residue to 
the c«)Tenaotee, trho is then in the same position as any other legatee 
as regards debts and lapse (p). 

980. A covenant to make a settlement either by deed or will is * 
satisfied if the provisions are carried out by aill (q). 

If the covenant is to make pronsion for children or grandchildren 
by deed or will, only those who are living at the death of the 
covenantor are entitled to the benefit of the covenant (r). 

Tho wife’s claim under a covenant by her husband in marriage 
articles to leave the wife, by deed or will, a sum of money at his 
death if she survives him is satisfied, in tho event of bis dying 
intestate, out of her share in bis personal estate under the Statutes 
of Distribution (a). It, Itowever, the husband is bound to carry out 
the ^venant in his Hlolime, then on his death intestate, without 
making the agreed provision, there is a clear breach of the covenant 
and the wife is entitled to the agreed sum in addition to her 
distributive share in the husband’s poi-sonal estate (6); so also, if 
tho covenant is to leave the wife an annuity, her distributive 
share is not a performance of the covenant either wholly or pYo 
tanto (c). 

981. I! the covenant is to pay to tho wife a certain sum aftt^r 
the husband’s death, and the hubband by his will leaves to the 
wife an equal or greater sum, the court has with some reluctance 
adhered to the rule that where there is a debt due from tbe 
testator to a third person, and the legacy given to such person is as 

* * I I ^ I m I w • . •m 4 • 

him disposing of the property by will v. (1838), i 

My. 6c Cr. 95). 

( 0 ) Eifi-e V. Monro (1857), 3 K. & J. 305 ; 6'rolram v. WirUam (No. 1) 
(1862), 31 Bcav. 447. As to tho liability of a bequest undrr such a 
covenant to legacy duty, see tiilc Rstive akd Otiikb Deaio Pvtiks, 
Vol. XIII., p. 234. 

(p) EnnU V. Smith (1830), Jo. & Car. 400; Ilovan v. OhnU (1861), 
131. Cb. R. 169 ; Jmit v. Wol/treion (1874), L. R. 18 Eq. 18 ; Re Brooii- 
man*# Triut (1860), 5 Ch. App. 182; compare irrrtAen v. Smith (1819), 

4 Hadd. 325. Aa to lapse, see title Wills. 

( 5 ) Re BroohnonU Irwrtfittpra; Jervie v. Wolfer$tan,cnpm; Jon#« v 
flow (1850), 7 Hare, 207 ; and, aa to satisfaciion of debts by legacie#, see, 
geucrally, title Eqvnr, Vol. XIII., pp. 136 et eeq. 

(r) ReMom v. Smith (1828), 4 Eusa. 318; Jonte v. flow, supro ,• Re 
Brookman*e Trugt. mepro ; Loxtey v. l/eath (1860). 27 Beuv. 523 ; but ace 
florlvof^ V. rouno (1850), 4 Prow. 1 (where the covenantee left iasHe). 

(a) Blihdy v. Wtdmc/e (1716), 2 Vem. 709; 1 P. Wms. 324 : Lee v. 
jyjrandn and Coz (1747), 1 Ves. Sen. 1; Carththoro v. Chalie (1804), 10 
Vee. 1; Ooldimid v. floUsmtd (1818), I Swan. 211 ; compare Thacker v. 

X.. B. 8 Eq. 408. Aa to meh performanoe, sco title EqitiTT, 
Tol. XlII., p. 141. As to a widow’s aharo ou her husband's in testacy, 
ace title Pescwt ikp DlSTEiBUTloii, Tol XI., pp. 16 si teq. Aa to the 
Statutes of Diatributioa, generally, ace ibid. 

ib) Lanf y. Lai^ (1837). 8 81m. 451; Olitvr v. BHcktand (1732). dtsd 
3 Atk. 420. 422: FfigiU v. FtnrrU (1791), 3 Swan. 681. 

(e) Conth ▼. Stratton (1790), 4 Tea. 391; fifaluburv v. Salubury (1846). 
6' Hare, 526; domee r, Cartto (1875), 33 L. T. 665; aoe Toung v. Young 
(1871), 6 1. B. Eq. 616; Creagk v. Creagk (1645), 8 I. £q. R. 68 (where 
the covenant was to provide a jointvre)^ 
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much or more than the debt, then such legacy ie a satisfaction of Ssor. i. 
the debt (d). Each case, bowevor, turns largely on the construe lion Aitldea. 
of the particular covenait and will, and the cotzrt has allowed the 
wife to take both the provisiun made for her by the articles and 
that made by the will on grounds of dilTerenee of value between 
the two provisions (e), or where tbe will has contained a direction 
to pay the testator s debts (/> 


8cB*6i£cr. 5.—CWNaji/< to SdiU l/ind. 

982. A covenant to settle land, the covenantor possessing no CoT«M&ut6 
lands, or to purcliase and settle lands, is satisfied wholly or pro 
tanto by the purchase of lands suitable for settlement, though no 
settlemoDt is actually made (^), and, if the covenantor dies intestate 
as to those lands, they arc treated as against bUbeir-atdawas being 
bound by the trusts of the betilemeDt(A). 


SUS'SXCT. d. —iWt'olvm 0 ^ Ariitlti. 

983. Tlie contracting parties may, If they please, vary marriage v^riatloQ. 
articles i>y other articles made before marriage(t); and, although a 
court of (equity does not allow iho parties to revoke before the 
marriage an executed settlement simply because they wish to make 
difToreot terms from what they desired at the time tbe settlement 

(d) AfftiriKon ▼. LiltUwood (1S74), L. K. IS £q. 505 » see n 0 nui (Lad^) 

V. Home (1706), 2 Yerii. 555; Dridgtt v. Der4 (170S), 2 £4j. Cat. Abr. 

34; Oorun v. Farmer (I7<>7)« 2 Kq. Om. Abr. 34; Mounta^tie ▼. 

(1710), 4 llro. Farl. Cas. 69S; ood toe title Equirr, Vol. XIII., 
pp. 136. 137. 

(e) Uayno4 v. Mico (L7S1)* 1 Bro. C. C. 129 (where tbe eoTenant wae to 
pay a sum witiuti ouo month after tbe bosbaud't dectli, and tbo legacy 
w;u3 payable six inontbs aftorwarda); Deteto r. Po»(rt (17S5), I Cox, Eq. 

Cm. IHS (wbfru h share of residue woe held not to Iw a eafisfoctioo); 

Job$on T. PeUy (1744), 9 Mod. Bep. 437; Kirkman t. Kirkman (1766), 

2 Bro. C. U. on; BAodrs v. Hhedes (1700), 1 Vee. 96. 

(j) Vole ▼. lYiIbrnl (1856), 25 Beav. 568 (disaeniing from lYolkea t. 

(1619). 4 Modd. 325. lu which case LuAfUt, V.d'., coniidered that a 
testator must uot be understood to iaoludo under tlieword ** debt** his 
UttbiUty on bond or covenant mode before his marriago, although to bo 
d ischurged of te r hU decease). As to aatUfocUon generally, see title £ Qvtrr, 

Vo). Xfll .pp. 126 el sag. 

(o) Lechmere v. Leekmert {Lady) {1736), Cos. temp. Tolb. 80; see. further, 
title Bounv, VoL Xlll., p. 139. 

(A) Dearon t. iSmilA (|746), 3 Atk. 323 ; GartAsAore v, Ohalie (1604), 

10 Voe. 1; os to a covenant to surrender copyholds, see Wood v. Pet^ 

(1718), 5 Via. Abr. 517, tit. Contract and Agreement (0) 36; aud see 
Tytreii V. Benyon (1765), 2 Bro. C. C. 6 (where on option ^ iwying cosh 
instead of conveying woe reserved by the settlor, and he died without 
doing eitluT). 

(4) Le^lg v. tiolditire (1736). Cos. iemp. Talb. 20, n.; Cook v. Fryer (1842), 

1 Hare. 496; He Oundry, J£iUe v. dfifU, (1696] 2 Ch. 504, 609. Whether 
the principle applies to a covenant to settle after-aeqairod property, 

E mrA (ihi£. at p. 609). Aonording to the old caa^, if the settlement differed 
»in the articles and both were mode before momoge, the court would not 
rootKy the settlcmeut, unless it was expressed to be mods in pursuance of 
the articles, ou the ground that the parties hod altered their intentioD. 

Now, however, Uio court reet16es a mietake, whether the eettlement 
is ante*nuptial or post-nuptial, and no evidenee of mistake beyond the 
articles is uoocssary ; see title Mistakb, Vol. XXI., p. 23. A recital of 
STiioles contained in a eettlezuent is not, however, aufficiont evidence 
(M^ynan v. 2'arry (1602). 31 Beav. SIl). 

H.L.—XXV. 
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SKrruanssTS. 


SWT.t. 

Aitiolaa. 


SafoTCcneQt 


Spedfle 

perforouioco. 


Wb«re no 
nUel flfea. 


was sze«ated {k),j%iy if the marriags contract is pat an end to so that 
eras a marriage sabseqaentl; took place between the parties it 
would, dtricdy speaking, be not the saiie marriage but another 
marriage than the one mtended» the court has declared an executed 
settlement not to be binding ({). 


ScTB-Sicr. I.^Kts/brcemini 0 / ContrwU in CoMidmUiot^ 0 / Sforria^. 

984. The court will decree specific performance of a contract for 
which marriage was the consideration after the marriage has taken 
plM (m), and after the death of the party primarily intended to be 
oenefitod therei>y{n). It is no answer to an action to enforce 
articles that a third party has failed to perform bis portion of the 
contract ( 0 ), or even that the person seeldng to enforce them has 
himself failed to perform bis i>art under theiu(p)» but, if there is 
anything for him to do in which tbinl parties are interested, the 
court takes care that he obtains no benefit until he has performed 
his part of the agreement (q). 

Relief is not, however, given in equity if the agreement is 
one which could not be enforced at law by reason of its being 
dependent on a contingency which has not happened ( 4 ); and 
specific performance of marriage articles, as of other contracts, 

ik)Paq0 V. (184$), M* Beav. 227 ; liond t. Wolford (1880), 32 

Ch U. 238, 242 ; see Bo dnndftf, MifU ▼. [16081 2 Cb. C04 (where 

two aote-ouptial seltlemente were exeented, and in the abB4itico of any 
evidence as to tbe intention of tbo parties the court doclineil to hold that 
the first settlemont was superseded by tho scoond); compere, on this 
poiot, Qoedtpin v. OoodKin (i6G8), 1 Bep. Ch. 02 [173]; Ohadudek v. 
ihtomcn (1706), 2 Vero. 528. 520. 

(l) Robinson y.Diskenson (1828), 3 Bass. 399 (marriage solemnised, but, 
after tbe lapse of a year, dUouvered to be void i the partjoa purported 
to revoke the eettloment, and afterwards in oontcioplatioii of tbeii' 
remarriage executed a t av settlement: tho first settlemont was hold not 
to be bindijig) i Thomas v. Brennan (1845), 15 L. J. (cu.) 420: Bond v. 
Wal/ordf supra. But whore, in coutetuplation of a marriage tik&t did not 
take place, a ferns sols vest^ property in trustees ujmn trust for lierseU 
until hex marriage, if any. tbe seUb^meut was hela to be irrovoeablo 
(M^BonrreU v. I/sfilriqe (1852), 16 Bout. 346). As to ▼ariat^ou of settlo- 
ments after decree of divorce, see title Husband and Wife, Vol. XVI., 
pp. 671 eiseq. 

(m) Jlaymsrr. ffaamsr (1678), 2 Vent. S43. Astospecifioperformanoo 
gene^ly, see title SPECtno PcBtoniCAKCB. 

(a) Jesfon v. Xey (1871), 6 Ch. App. 610; Donneky v. Dslarty (1876). 
10 I. B. Bq. 377. But specific porformance of a covenant to settle lands 
has been nsfused where the action was broo^ht by tho oovenontor's 
grandson, whoee father would have been tenant in toil under the settlement 
and coidd have disentailed (Conn t. Conn (1687), 1 Vern. 480). 

( 0 ) Perkirts v. TAomion (1741), Amb. 502 ; Lfowi v. Lloyd (1837). 
2 My.dtOr. 192; oompaie ▼. AwmB (1731), 2 P. Wms. 618. Jfsredith 

V. i/on^ (1087), 1 Yem. 463, eannot be conHidcred law. 

(p) Jssion V. Eey, snpra; Waffaee v. WaUars (1842), 2 Dr. U War. 
462:compmlVMdMei;T. JfoaeHo* (1844), I Coll. 273 (whore a covenantor 
was held discharged from his eoveoant in a marrisge settlement executed 
by him by reason of the failure of another to execute the settlement): and 
106 BasksrvilU v. Goto (1702), Ch. 186. 

( 4 ) Jsston V. Esy, eupn ; 1U Smith's Trueis (1890), 25 L. K. It. 439: 
see CorsbU v. Free (1846), Cr. Is ?h. 64; TJoyd v. Irlo^ (1837), 2 My. It 
Cr. 192: and oompare Otofton v. Ormsby (1806), 8 Soh. It Lef. 583, M2. 

( 4 ) WhUmsl V. Parrsl (1749), 1 Yea. Sen. 256. 
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may be refosed on the ground of ambiguify and nnoertaizity(6), or 
the right thereto may bo lost by conduct amotmting to lacbM (c). 

The oourta of equity have alwaye 8up|K)rted marriage artidea, 
and order specific performance thereof m preference to leaving 
the parties intereeted to eue in the names of the trustees for the 
recovery of damages (cl). Where the only instrument U a bond 
given to secure an agreement to settle property on marriage, the 
bond is considered as articles of agreeraent for a settlement, and 
the obligor cannot elect to pay the penalty, bat must specifically 
perform his contract («). Bp^iAo performance may be ordered for 
the benefit and at the instance of the issue of the marriage (/). 

Marriage without a eettlement is not a waiver of articles for a 
settlement l)6fore marriage, and specific performance is decreed 
utter the death of the husbandor in his lifetime if he fails to 
perform his agreement (h), 

985. A covenant to settle or charge specified land or other 
specified property of the covenantor creates in favour of the cove- 
nantoo a lien on such land or other specified property binding on 
all i)cr8on8 to whom it may como except purchasers for value 
without notice(i); and a covenant w purchase and settle lands of 
a cortaiu value has been enforced against the representatives of the 
covenantor, who died without purchasing the lands, by directing 
the in vestment in laud of a sum oquivalont to what would have 
been the thou actual value of tbe tands if a purciiaae pursuant 
to the covenant hod been made (A;). If the settlement contalne 


(6) Fmnkt ▼. JifartiH (1700). I Kdon. 300 ; aSlrmed (I7S0). 5 Bro. Pari. 
Cai. ICl ; tec UrctrUeif v. Jefferui <170i), S Vera. 416; title gpsciFlc 
PfRrUSMAKCS. 

{(?) J!owoU\ V. Derm (1753), 1 Kden. 351; but soe fifawif v. Staiuy 
(1714). 6 Bra* VnrI. Cu. 113. Ae to Isubeii.gsnorany, sm title Beuiir, 
Vol. Xnr.pp. ISSetreg. 

(d) OmMl ▼. BackU (1734), 2 P. Wms. 343 : Vtrnon ▼. Vernon (1731), 
S P. WiUH. 594 ; Verektr v. Oori (lord) (1038). 1 1. Kq. K. 1 ; see 

V. harihohtMw, ButUr v. BartSolosidW (1323), 12 Price, 797. The agree. 
Dieni is wtsbiiahed accord log to the iutentiou of tbe partiei though the 
bond ie void at law (TrrtfSyT»# ▼. WaOc^tu (1740), 2 Atk. 96; Acton v. 
Petr<!e(1704), 3 Vera. 480). 

(e) Okifiiner v. (.Ailhner (17&4). 2 Vh. Sen. 628 ; Logan v. IVieaAo/l 
(1933). 7 nii. (N. 8.) 1,49. H. L.; lIop*oH v. Trcccr (1722). 1 Stra. 633. 

(/) Trevor v. Trevor fl72iJ). 1 P. Wma. 622; utd. u to tlie persons 
comiDg within the consideration of marriage, see. further, pp. 564 ei eeq,, 
pooi. 

(a) Jlagmer v. Batfmor (1679). 2 Vent. 343; see Damafv. Daraalf 1783). 
1 Cox. £q. Oas. 39. 

(h) V. Sidney (1734). 3 P. Wme. 269. A wife's elOMment has 

been held no bar to ber olsim lor spedfio performance (ibid!); snd see 
Blount V. Tf47ifef, Winter ▼. BIoihU (1791), oited 3 P* Wms. 276. n. 

(0 Legnrd v. Uodgei (1792). 1 Vee. 477 : Jfefoul/i v. Forfe (Afekhitkop) 
(1836), 1 My. & Cr. 64? ; Gahteem v. Du«m (1879), 7 L. K.. Ir. 144; and see 
title h\Z-n. VoJ. XIX.» p. 24. Where an intending hnsband and wife 
agreed to transfer oeatam seoorities belou^ng to tho wife into tbe names 
ox Uerf^lf and her son in txuat lor ha, the wife was held to have a lieu on 
other property coming to the hands ol her hnsband for the value of the 
iMiiritW which ho had disposed of in breach of tbe agreement (tiaetio t. 
BmUo (1876), 2 Ch. D. 3(H, C. A.). 

(k) ilcig) V. SvtUld {Lord) (1612). 9 Her. 699. For a ease 

T 2 
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Sxct. 3. somethiug eqaivaleut (o a trarranty by the settlor that the settled 
Articles, property is of a certain valne* he is liable to make good any 
— ^ficiency (()* bat in each case it is a question of the construction 

of the partienUo* instramentCm). 


SacT. i.-^Covmantt to SettU AfUr^cquired Properti/, 

SuB'Secr. 1.—/» Oenerai. 


GoTenantft to 
Mttle ftlter- 
ftoqnlred 
propertj. 


986. A provision that is commonly, though not universally (n), 
inserted in marriage (a) settlements is a covenant to settle property 
other than that which is the specific eubjoct of the settlement (1^). 
Such covenants may 1^ so framed as to sweep in all property, both 
present and future (c), of one or both of the contracting parties, but 
as a rule they are confined to property to bo acquired in the future 
by the wife during the coverture, or the husband in her right (d). 
Such a covenant is not a usual coveiiunt" (e), and ought not to 
be inserted without express instructions. 


6cs«Sect. ^.-^Otnenl I{uit$ ^ 6V)vf»(nfi iA HrUU 

A/ler*ceqHirtd /*rty/W/y. 

CoDStraetton 987. The instrument which contains the covenant is read as 
is general. ^ whole, and the generolity of the covenant may bo cut down by 

reference to other parts of the instrument (/), or an ambiguity in 


whero in very special circuiiwinnct^B er^ciAc prrformunoo had hccome 
iiDpot4bl<', Mm Barktr v. Ivert (1724), ft Bro. Pari. (*m. 137. 
iO Twlor V. no$$ade (iS38). 5 iX K Kin. 3S0. IJ. L. 

(w) Weidon v. JJradfkav <18731, ? !• H. Kq. 16$; Shrffichl v. 
Coventry {h'arl) (1833), 2 Kuha. & M. 317; Mitvurd v. ^Utftrfird (J834). 
3 Uj. it K. 311; Napier t. Staplee (ISSU), 10 I. Ch. E. 344. 

(n) Be Uaddy'e Reiate, Muddy r. Uaddy, [JOOl] 2 (;ii. 820. In makinff 
MttlemeoU under the Infant Settlements Act, 1853 (18 A 10 Viet. o. 43), 
it u the invariahle practice to insert a covenant to bind the infaut’s after• 
acquired property (Ec Jokneon, Moore v. JoAnsoa, 11891J3 Ch 48); see 
title INFANTS AND OUllDREK, Vol. :rViL,p. 103. 

(а) It tbe settlement is poif«riUptijil, tlw covenaut cannot bo enforced 
either as an asaigament or a dfrcloratiop o{ iruAt OYilkinson v. Trifi*tiuof» 
(1857), 4 Jar. (x. 8.) 47). 

(б) Snoh a covenant is not in tended to settle aueli port of the proportj 

expressly included in the deed as u left to rovort to tho settlor, but to 
settle proptfty which otbemisc the deed would not affect at all (Re Wyaii 
0<nom T. WyuU (1889) 60 L. T. 920). ' 

(e) A covenant to settle aU present and future property of a wife 
binds property which is not referred to in the acltlcmcnt (CatdweU v. 
Fellowee (1870), L. R. 9 Eq. 410). 

(i) For forms of covenanta, see Encyclopedia of Forms and Precedents, 
Tol. Xin., pp. 421, 428,481, 849. For a covenant by a husband to settle 
after.aequina property, seo Be Turean (1888), 40 Ch. D. 5, C. A. Snoh a 
eoverant may reach {tfoperty of any kind {Levde v. MadueJee (1810), 17 
Yea. 4Ah either personalty (ibid.) or realty «?a65»iu ▼. (1825), 1 

Dr. k waL 160, d.; v. Boohurst (1818), I Swan. 309); ora 

lesaehold interest (Ohufdoii (Lordj r. BuUer (1897). 77 L. T. 46). 

(s] Be Maddy'e Beiate» Jfodcly t. ifodiy, supra; see p. 542, ante, 
if) Be BiMkeneon*$ Truet, Ex parts St^heneon (1863), 3 De G. U. 
k G. 969, 0. A.; Bammand r. Hammond (1854), 19 Beav. 29: Be 
NeoTe Tnute (1857), 4 Jar. (w. s.) 8; OkUdere v. Bardley (1800). 28 Bear. 
648 ; Young v. Smith (1865), 85 Beav. 87 ; Be MiekelVe TrHiie (1878), 9 
Ch. D. 5, C. A. ; Be Qameit, Bchineon v. Gaudy (1886), 33 Ch.D. 300, C. A. 
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the ODvenant may be explained by the recitals (g). A covenaut in 
clear terns, however, is not restricted by a recital (k). 

9S8. Covenants to settle are contracts which must be performed 
in etriet accordance with their terms (0» therefore general words 
are rejected, and a covenant to settle property derived from a 
particular source does not attach to property coming from another 
source or under another title (A;). 

If land is purchased out of the proceeds of personal property 
bound by a covenant of this kind, the land is chai^^ with the 
money thus improperly invested (i). 

SVB«Secr. 3.— o/th4 Covenastt on Vcnioao InUrftU in Property. 

(i) ErtaUe Tati. 

989. The proper construction of a covenant to settle after-acquired 
property is that the property shall bo conveyed for such estate 
and interest as is actually taken in it by the covenantor. If, 
therefore, the covenantor acqnires an interest, such as an estate 
tail, which cannot be assured to the trustees of the settlement, the 
property in question is not caught by the covenant (m). 

(ii.) /.t/« fnUrtite. 

990. If the property does not fit the trusts of the settlement It 
may be assumod that it was not intended to come within the 


{a) Be MichetVe Tni$l$ (1878), 0 Ch. D. 6, C. A.; iftfeltircaii v. Lane, 
Melkuinh y. Maclufcan (1858), S Jar. (K. 8.) 36; Be AUnuit, Foti v. Braesey 
(1882), 22 Cii. X>. 275; Be De Roe* Truei, Rnrdwieke v. Wilmot ()885). 31 
i;h. D. 81 : Be Ooghian, JfroHgJUon y. Brovght^, (1804] 3 <^. 76; auJ eco 
title Debus and Oiuku iNSTnuMENta, Vo). X.. p. 459. 

th) Be Owen’s Trust (1835), 1 Jur. (N. s.) 1060; r. 

rhiirUsvorik (1875), 23 W. H. 743; Dawe v. TredwrU (1881), 18 Cb. D. 
354,0. A.; and seo title Deeds and Otuua Instruments, Vol X, p. 450. 

(i) Be Van Sirauhensoe, DoneUad v. Caop«r, f 100)1 2 Ch, 770 (wheie 
it was held that there is no groond for applying the rule in Ucite v. 
l)artmt>}i(h {Kfxri),Uouie y. Ayleioiify {Counlets) ()802), 7 Yes. 137 (see titio 
Wrtis), to property scitlcil by such a covcuaot); see Rvpe v. Rope 
(1865), 1 Jur. (N. B.) 770; Brvoit v. //ichfl (1864), 10 L. T. 404. 

(fe) William v. IViUiaiM (1782), 1 Bro. C. C. 152 ; TaylcHr v. Dtehen- 
•on (1626), 1 Buss. 621; Ibb^on v. Grots (1858), 25 Beav. 27 ; CMldere v. 
Eardley (1860), 28 Beay. 048; Parkineon T. Daekvood (1861), 30 Bear. 
49; kram v. Jennings (1862), 1 Kew Rep. 178; T. Broughton 

(1863), 32 Bosv. 667; compare Be Sfrpksn^'e Trust, Bx parie Stophsnson 
(i853).3 De O. M. & G. 060,0. A.; Re BeaVe TrusU (1857), 4 Jur. (N. 8.) 6; 
but sec Re Frowd*s Settlement (1864), 4 Now Bop. ^ Craw^fttw, 
Walker v. Crawshay, (1891] 3 Ch. 176. An aasignment of an iotemt m 
property for the time being subject to the trusts of a settlement U Dot 
a contract to wigu any interest that may subsequently be acquired 
(£• Walpole's Marricge Settlement, Tkomttm y. Walpole, [1003] 1 Ch. 038); 
and an agrccroenC to settle proiM>rty to which the eoyenontor be " 

entitled does not bind fnture jvoperty (Be BidUy'e Agreemenl, Btdley v. 
Bidisy (1011). 50 ^ol Jo. 838). 

(I) LewU V. MadoeU (1810), 17 Yea. 48. 

. (m) Btiberi v. PorAtssoa (1888), 25 Ch. D. 200; Be Duneany'e Settle* 
msfU, JfoU V. I)unsany, (1906] 1 Ch. 678, 0. A.; Be PeorseU SeUUmsni, 
PMriev. Psorie.flOOS] 1 Ch.dOi. As to oases where property oaonni be 
assured to the trustees by reason of a restraint on aIieDatioD,seepp. 554, 
665> poiU 
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eomaut, aiid in accordance with this principle the covenant has 
been held, in the abeenoe of express words, not to attach to a life 
interest (n), nor to an annuitj (o), nor to mveetments which represent 
savings of incomo which is not subject to the covenant (p). Property 
acijuired by a wife under her husband’s will has also been held lO 
be outside the covenant (q), and so is a mere tprr iMceaurnii or 
a contingent claim for damages which could not arise till after 
Ihe husband’s death (r), or a joint interest given to the husband 
and wife (i). The question, however, in each case must be whether, 
on the true construction of the covenant, a particular property falls 
witijin it or not (t). 


(iii.) iyop$rty Acquired a/tiT ihi Termintilion of <A4 Cowr<ur«. 


Xo^mtldA ftDd 

vteritiif 

covesut. 


991. The primary object of a covenant to settle the future 
property of a wife is to prevent it falling under the control of the 
husband, so that, in the aleence of expressions showing a contrary 
intention, only property accruing to the wife during the intended 
coverture comee within ita oi)eration (a). This is so even though 


(«) Toimtkend v. nnrrovtby (IS68), 4 Jur. (H. 8.) 353. 

(o) \VkU4 V. Briqqg (IS4S), S2 Beav. 176, u.; 8i. Auhyn v. Uuinphrty$ 
(1850), 22 Bcav. 175; Re Doiodinq*i SeUlem^i TrutCf, (Jregorif v. Dctfrltna, 
[1004] I Oh. 441. While the bonus payable to the tenant for life on a sale 
under the Irish Land Act, 1903 (3 Pdw. 7. c. 37). and the Irieh Land Act, 
1904(4 Edw. 7.0.34), is not an incident or by-product of the life oetatc, and 
is caught by the covenant (Tremoyas v. iUukleigh, [1008] 1 Ob. CSl). 
euch a bonus ie an estate or interest in settled land, and. if the terms 
of the covenant to settle after-acquired property do not rover interests 
in settled land, the bonus is not oatigbt by the covenant {Ke Anmd^'g 
(Lttdtf) Truitu, Annaip {Ladjf) r. Bourii (1004), U2 L. T. 13; Ke Power'e 
EeUite, [1907] 1 I. R. 51). 

(p) Finlay v. Darlinq, [18071 1 Ch. 719; Ee CluUerbuek*$ SeitUnent, 
Blexf^m V. CluUerbneky (1005} 1 Cb. 200, approved in Mnckeimey. AlUirdee, 
[1905] A. C. 285. and dissenting from Re i?<ttdy. irnUfe v. Ret^dy, [1895] 
1 Ch. 109, which roust be taken to he overruloil; oomparo Jiugkee v. 
Jones (1863), 1 Hem. & H. 755 : CAvrehiff v. Denny (1875) L. R. 20 £u. 
534. 

(s) f>tVl:iftSon V. i>t7fwyn(J869),L. R. 8 Eq. 546 : Carter v. <7nHer{ 1869), 
L. R. 8 Kq. 551. In two oases, where tiie construction of tlie covenant 
was somewhat doubtful, it was held not to attach to any gifts from the 
husband to the wife iCcUe v. Colse. [1901] l Ch. 711; iTtniTnw v. MtUier, 
[19051 1 I. R. 272), but this is not a rule of construction (Rft RUi$*$ Sei^- 
menf, BUi* v. Rffir, (1009] 1 Ch. 618 ; Re I*lumptre*$ Marriage SeUietMiU, 
UnderkiU v. Plumpire, [1910] 1 Ch. 500). 

(r) Re fimpson. 5tmpson v. Simpeon, [1904] 1 Ch. 1, C. A. 

(t) Edye v. Addisofi (1863), 1 Hem. & M. 781. 

(t) S^l/leld V. Spooner (1884), 26 Ch. D. 94, C. A; Re EllU't Settle- 
foenit JSUie v. BUU, ewpro; see Re Mackenzie, Mackenzie v. Edwarde- 
ir<»n, aoin 1 Oh. 678. 

(a) R« Bdwo^, a Perton of Unsound Jftnd, Re London, Brighton and 
South Oonet Railioaye Aet (1873), 9 Ch. App. 97. C. A. ; Bollovay v. 
TJoUo\eay (1677). 25 W. H. 676: Dickinson v. ZHUwyn, sr^ra; Carter v. 
Carter, supra; aoveU v.RoteeQ, Rowell y, James (1836), 4 L. J. (Gii.) 242; 
^odeal V. Webb (1838), 2 Keen, 99: Rsid v. Kenri^ (1856), 1 Jur. (K. s.) 
807: Alleyns v. lluseey (1873). 22 W. R. 203: 5s Ooghlcn, BrougkUm r. 
Broughton, [1894] 3 Ch. 76. Steosns v. Von roorsi (1853). 17 Beav. 808, 
eonlra. is overruled on (his point. The ftodtlona survivorship created by 
the Wills Act, 1837 (7 Will. 4 & 1 Viot c. 26), s. 33 (see title wiixs), does 
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the coveQftxit reUtee only to property coming from a specified 
source (fi). On the same principle, a eoToxast to settle property 
to be acquired during the intended oovertnre doea not attach to 
property the title to Which has acoraed after the making of a decree 
for judicial separation (e), or, perhaps, of a decree niii for divorce (d). 
This reasoning does not, however, apply to covenants by the 
husband to settle property coming to him in right of his wife, and 
such property is l^ond even if acquired by him after the termina^ 
tion of the coverture (s). 

992. The covenant doea not attach to property over which 
the covenantor possesses only a general power of appointment, 
unless and until the power is so exercised as to bring the property 
within the covenant (/), 

not prolODg the eoveriure so as to bring within Uie terms of l|je covenant 
property actually acquired after the termina*ioQ of (he eoveniue (Pearce 
V. Orakim (1863), 9 Jur. (n. a) CCS; see Be 2Slundei!, Blundetl v. 
Blundell, [19001 2 Cb. 222. 229). 

(0) Be Camj^We J'olicue C Cb. D. 686. 

(e) Dawee v. Creyke (1886), 20 Cb. D. 600; Doeeaport v. 3/artfcal2, 
[1002] I Cli. S2, distinguished in Be Dankce, ReunMe ?. tUie, [1002] 2 Cb. 
232, OQ the giouod that (he decree of eeparaiion in Be linnkee, B^nolde 
V. iupm, was an order of an Italian-court, wbu^ did not have .be 

efPeoC (bat an order of the EriglishDivorceCoiirt has under thoMatruuuoud 
(;ausi'S Act, 1H57 {20 6t 21 Viet. o. 86), e. 25, of nutting the wife In tho 

C tion of a feme eole os regards prgporty; and see Utle Cokfuct ov 
rs. VoL VI., pp. 277—2S0. 

(d) Re Beitmw'e TrueU (1S72), 26 L.T. 293. In v. FeU, [1913] 

I Cb. 165, however, WAttsiKOTOM. J., held that funds comiag to a wife 
after the decrue«i«(, but before the decree was xuado abeolute, came to 
her **during the intended coverture,*' and were caught by the covenant, 
on (he ground that tbeOHS<wof Normany. Ff7hirs(1877). 2 Ex. D. 350, C. A., 
and UuUe v. T-trernor (1S71). L. K. 2 P. del). 260, decided that ixuurjago 
continues during the intorvai between a decree ni$i and a decree absolute, 
and that Be FenrtOHU TrueU, euprn, must be eoDSidercd u overruled. Be 
Feareon'e Trvite, tupra, was apparently deeid<;d in rclianoo on Prole 
V, Softdtf (ISCtt), 3 Ch. App. 220; see title BussaND and Wikb, 
Vol. XVt.. pp. 334, 593. Prole v. Soadp, eepru, and fTiftiniQn v. 
Oibeon (1867), L. R 4 Kq. 162, decided that the rubt of a liusbaud to 
deal with his wife's property ocostw from the date oi tho decree nil’ {AU^ 
card T. Walker, (1896] 2 Oh. 369,384). If tliis view is correct, the decision 
io Be Pcanon^e Truete, eupra, may be Justified by the test applied in 
Davenport v. Marehtll, eupra, at p. 86, (bat is to say, on the footing that 
the intention is to exclude the husband, and. if no question arises of 
excluding lum because be is already excluded owing to the decree wiii, 
the covenant is not intended to ap\ij and is inoperativo. 

(i) Uughet V. Young (1863), 9 Jur. (M. a.) 376; Piiher v. SA7rfiy (1889), 
43 Cb. 1). 290; see Prebble v. Boa^arit (1818), 1 Swan. 300 (where a 
covenant to settle all lands of whicn the covenantor should at any time 
during bis natural life become seised was given its natural meaning). 

{/) Bvart V. Fuprt ( 1863 ), 1 Kq. Rep. 636; Towaihefid v. narroeohp 
(166S), 4 Jur. (y. S.) 363; Bomer v. (1871), L. E. 11 Kq. 879. 

A similar rule applies where there is a of property ob aueb 
trusts os the covenantor ^sll appoint, with a girt over in favour 
of the covenantor io default of appointment. In Be Oemrd {f^ord), 
Oftphoul V. Qerard ( 1888 ), 68 L. T. 800, Nobtb, J., held that the oovenant 
did not attach, and that the power eould, consequently, be so exercised 
as to defeat it. In Be O'ConneU, Maule v. Jaooe, h903] 2 Cb. 674, K8K8* 
Wien, J.. relying on Ste9<irdv. PoppleteUf (1877j W. N. 29, took the eontratJ 
view, but in Tremayne v. [1908] 1 Cb. 681, £vx, J., foilowM 

Toeenekend v. Borrouby, eupra, diatioguishing Bt&uordv. Foppleion, eupra, 
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993. A eoveoant which bmde the wife to settle ell her present 
and future property binds reversionery interests or contingent 
reversionary ioterestSi whether in real or personal estate, to which 
she is thou entitled or which she acquires during coverture, not with- 
standiug that the reversion does not fall in or the contingency 
hapi>en during the coverturo(p). It similarly binds defeasible 
interests then possessed or acquired by her during coverture, ])ro« 
vided that such interests eventually, either during or after the 
coverture, fall into poeeession (A). Even if there are technical 
difficulties in the way of getting a conveyance, such property is 
bound in the hands of everyone, including the h6ir*at>law or the 
legal personal representatives of the husli^nd or wife, as the case 
may 

Present interests, whether in possession or remainder, are not 
bound by a covenant to settle property to which the covenantee 
is to b^ome entitled during the coverture (A:). Nor does an 


and dUscntiiw from lU I/awU v. [1903} 2 CL. G74; and 

in VHck V. Eldert [lOOSJ W. N. 137 .Swihp£N Kai>y, J., followed 
T. [190SJ esi; and leo noto (d). p. 554. fogt. 

(a) S9 varltnrU'i SttUement (1857), 2 Oh. App. 345; lien v. OoraifA 
(1867), 16 L. T. 7S6; BiUehfr v. BsleAcr (1851), 14 Beav. 222; Spring v. 
Pride (1864), 4 Do G. .T. ASro. 395,0. A.: CaMweU v. Fflhwft (1870), L. U. 
0 Eq 410 ; Agar t. O^eorae (1876), 2 Oh. D. 706 ; Commell v. KeithilBlQ), 
Z Oh. D. 767 ; Se Roy'g /^eUlemenl. Jekb y. Rot/ (1906), 50 Hoi. Jo. 256; 
Clagd V. Prichard. 119081 1 Ch. 260; 2U Mudgt. [1913] \V. N. 161; see 
(Hie* V. lftmr$ (1846), 15 Sim, 359 : Pe Hewett v. I/aUcit. (1894] 

1 Ch. 362, 365. AfeAerfey v. Du Jfoidm (185G), 2 K, A J. 180,and bering 
V. Kynagton (1808), L. B. 6 £q. 210, where it was held that contingent 
intcrofitd nre uot within Much a covenant, arc overruled. 

(A) Draoki y. Kritk (1861), 1 Prow, A Sm. 402; Sweeiatiplc y.Uorlock 
(1879), 11 Ch. 1). 745; lUJackgon^a (187V). 13 Ch. 1>. 189; Rc Ware, 
GumbtrUge v. (VNmAcr/^^e'TFare (1800), 45 Ch. P. 260. 

(t) lAagd v. PricA^inf, fupm. 

(A) PrebbU y. Hoghuret (1818). I Swan. 300, 321 ; Iloare v. Hamby 
(1843), 2 Y. & U. Cb. Can. 121; OUfr v. iMriB (1818), 2 De 0. A Sm. 257 
Willan y. Colvin (1856), 3 Drew. 617: Areher v. (1860). 1 Prow. Si 
Sm. 300; ChurekiU v. BAcpA^d (1863), 33 Beav. 107 ; Re Peflder'g Settle 
ment Trugfr (I87U), L. R. lOEq. 586 ; Re Clinton'e I'mtt, Uotleicoy'B Fi*n6 
The Sanu, Weart*i Fund (1872), L. R. 13 Eq. 205; Be Jonee* lYill (1876) 

2 Ch. D. 362 ; JU Atkiman'e TruiU, Ez parte FiUroy, [1896] 11. R. 230 

following Be Gameit, Bcbinean y. Oandy (1886), 33 Oh. D. 300, C. A 
(where it was hold that the aettiog atddc by the court of a release 
executed without proper advice did not confer a new title, but tnorely 
removed a bar to an existing title); compare Be Blackley, Blackley v. 
Blackley (1884), 49 L. T. 605. It is, however, in every case a question of 
the language of the particular instrumoDt; see Orafftey v. Hwnpage 
(1838), 1 Beav. 46 ; Jamee v. Durant (1839), 2 Boav. 177 : 8. C., eub nam. 
Jamee v. James, 9 L. J. (CH.) 85; v. (^nville (1842), 13 Sim. 

100; ^aduroan v. Lane, Jfelkuiek v. ifadureoa (1858), 5 Jur. (K. s.) 
56 i £« Ilugkee^s TmeU (1863), 4 Gift. 432 (also reported sub nom. 
Be HiB, 9 Jur. (n. s.) 942): Base v. Cemiek, supra; Re Vvin4*i 

ment TrusU (1874), L. R. 18 Eo. 436; Fifliumr v. Mercier (1884), 10 
App. Cat. 1; compare Be Wass, Bn parie Evans (1852), 2 Do G. M. ^ G. 
948. C. A. In these cases coveoaats or agreements by the husband, or 
to which he was a party, to aettle property to which the wife, or the 
husband inbor right, aoring the intendMoovorture should become entitled, 
were held to include property to which the wife was entitled at the date 
of the covenant, the words of futurity being aatiaded by the intereat 
acquired by the huaband immediately on raarriaga. To some extent at 
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interest in remainder or reversion in existence at the time of the 4. 

marriage become subject to a covenant to settle future property GoventiAP 
merely by reason of a change in the interest, as, for example, if a to Settle 
contingent interest becomes vested during the ooverture(Q, but if Afle^ 
such an interest, whether vested subject to a liability to be divest^ acquired 
or contingent, falls into possession daring the coverture, it is bound 
by the covenant (m). 

994. Property existing at the date of the covenant is not rncreweiB 
brought within its operation subsequently by reason of an increase or 
in value (n\ nor by change of investment (o) or ehaiacter, as, for 
instance, by the sale* for a lump sum of an annuity which W’as not propert^ 
subject to the settlement (p). 


SuB*Ssoi. Exupiwnt /rom rAe Cbttnan^ 

995. It is customary to exclude from the covenant to settle after* LimitfteioD 
acquired property funds which do not exceed a specified amount V 
acquired at any one time from any one source (q). Even if the 
words** from anyone source'* are not inserted they are implied, 
and any particular fund to which ihe covenantor becomes entitled 
does not fall within the covenant unless by itself it amounts to the 
specified sum (r). 

A legacy and a share of residue given by the same will am 
derived under differ out titles and must not be added together and 
treated as one sum for the purpose of seeing whether the specified 


any rste these deciMtoDs were also foimded on the language of other parts 
of tlie tostrumeait (fftUioma v. M^rcUr (1884), lu App. Css. J), or on 
expreesious found in instruments other than the settlement (HamUon r. 
</<ifltei(lS77), 11 I. R. £q. 223); and see l?s Fl'yadSofa's (1S65).L. R. 
1 £q. 200, distioguisliingGnj/^tsy v. Uumva^e (1838), 1 Beav. 46; see also 
BnU (ifarqu(s) v. Itarman (1846), 0 Beav. 320 ^wbere a revereioiiary 
interest bad brH*n no Intentionally omitted from the settlement). 

(l) Rt 3iirUlVi TnttiU (1878), 9 Ch. D. 6, C. A. 

(m) London Dooh Co., Ex ports IiUtk« (1863), 18 Boar. 463 ; Brookt 
V. iTstlA (1861), 1 Drew. 6e Sm. 462 ; Be WoreUfe TrueU (1867). 16 L. T. 
826; Archer v. KtUy (1860), 1 Drew. ^ Sm. 300; Be iftekelte TmeU, 
$¥pra : Bprinq v. Vride (18^), 4 De G. J. it Sm. 306, C. A.; see 

V. GronviUe (1842), 13 Sim. 100; Re Clinion'e Trvitf Uollcvap'o 
Fund, The Some, Wenre'e Fund (1872), L. R. 13 Eq. 20.1; Re WiUiavte' 
SeMement, WiUiatne v. fTiUtaiM, [1011) 1 Ch. 441. in Bland'$ 8e(tte- 
ment, Bland v. Perkin, (1005) 1 4,fMlowed in Be Y<trdUu*$ SeUlemeni, 
J^ifiMrd T. Tordley (IMS), 124L. T. Jo. 315, it was held uat the words 
"become entitled '* meant become entitled in interest and not in possession. 

(n) Re Browne' $ Wiil (1860), L. R. 7 £q. 231; compare &e Oametl, 
RMneon v. Oandy (1886), 36 Ch. D. 300, C. A. 

(o) ilaekeneie v. AUardes, [1006] A. C. 285, per Lord MacMaohtbn, 
at p. 203 

if) OhurchfR V. Denny (1875), L. R. 20 £q. 534. 

(o) For afonn. see EDcyclofMdia of Forms and Precedents, Vol. XIII., 
p. 640. 

(r) Re Uooper't Truei (1866). 11 Jur. (9. 8.) 470; Hood v. Franklin 
(1873), L. E. 16 Kq. 406 ; hut see 81. leyer v. Maynuie, [1880] W. K. 183 
(where the covenant was to settle propertv to which the wife should become 
CDtitled " at one time,'* and this was bela to cover sums of money coming 
from different sources but falling into possession st the ssme time); 8bo 
also Be Browne'e WiU, supra; sod see note (m), supra. 
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SKfr. 4. aTnonnt is rdaeb6d(^), nor in making tbe computation may there be 
CoTenante taken into coneideration the value of property vvhich cannot be 
to ^^a affected by the coyenant at aU(6)i or to which the coyenantor 
becomes entitled under the same instrument, but not at one and 
the same tiine(e). It property in eioeea of the speoUied amount is 
bequeathed upon such tnista as the covenantor sfmli appoint, with 
a gift oyer to a stranger in default of appointment, it is open to 
the covenantor to defeat the covenant by a series of appointments 
in hie own favour, each of less than the specified amount (d). If, 
however, a coveuantor has by his own act reduced below the 
specified amount a fund which would otherwise he bound, it is 
not withdrawn from the operation of the covenant (e). 

Bittmatsof In estimating whether the epecifiod amount is reached, the 
▼AlM. beneficial receipt of the covmanlor and not the amount of the gift 
must 1>Q couBidored(/). ^Vl)ere the interost is reversionary, the 
value is estimated not by its actual value as a reversion, but by 
the value it would have if in poeseaaion, though in fact it is not 
so (^). A reversionary iutereet which fallH in after the tenuina* 
tion of the coverture is not brought within the operation of the 
covenant hecauso the sum then received exceeds the specified 
amount Oi). 


Snep^ 996. It is usual to except out of the operation of ibe covenant 
jewels and personal chattels, but this must be done by express 
words, as no such exception is implied (t)> 

An exception of property otherwise settled is Rometimes 
inserted; in such a case all projwrty given to tbo wife for her 
separate use is excluded (it*). Evoo without such expreea exception 


(a) R$ Middtetcn '0 Will (ISCS). 16 W. B. n07; coiupsro Ei Daviw, 
JJarriwn r. Dow. [1607] S Cb. 204. A legacy out of goueral estate aod 
another out of real caUte should, however, ho aggregated together for 
tho purposes of the covcoaat /'ores, Re 8roU Chad, 8eoU Chad v. 
Puree, ndOlH Ch. 70S). This last case did not purport to differ from Re 
MiddUton'e Wilt, euprtt, hot it ia difDoult to see how the two can be re* 
ceuciled. See also Jie ilaekenffie'e Settlement (1867), 2 Ch. App. 345. 

(b) Fareier v. Damien (1861), 4 De 0. F. A J. 138, 0. A. 

(o) Zfvlfer V. i/omby (1871), 25 L. T. 001. 

(d) Btwaf V. Smith (1871). L. R. 11 £q. 270. If tbo gift over is to the 
donee of the power, there is a conflict of judicial opinion as to whether tho 
eoreoant can be evaded by a scries of appoiotmonts; ece Be 0*ConneU, 
JfawZe V. Jn^oe, [1003] 2 Ch. 674; Bteecard v. Popplefon. [1877] W. N. 
20, for authority that it cannot be evaded ; and, for the onposito view, 
see Townehend v. i/arrovSy (1858). 4 Jor. (tf. s.) 363 ; Re Gerard {Lord), 
Ol^iiAnt T. Qerard (1888). 68 L. T. 800; Tremayne v. RaehUi^h, [1008] 
1 Ch. 681: and sec note (/). p. 651. ante. 

(a) lloodj. Franl;Z«n (1873), L. R. 10 £q. 406. 

(/) Ee Paree, Be SeoU Chad, Seoit Chad v. Paree,9Ufrra. 

( 0 ) Re Miuikenne'e SetRemani, eupra; C^mmeUy. Keith (1876), 3 Ch. D. 
767 ; Re Glintan'e Tntit,BcBaepcy's Fund, The Same, Weare'e Fund (1872), 
L. B. 13 Rq. 205. 300. 

(h) Be WeUte^, WMead v. Letde (1882), 47 L. T. 331. Aa to an 
endowment poUey effected by a husband in favour of his wife, see Re 
Hsrponri, While v. Reropuri (1011), 105 L. T. 747. 

(i) Willenphhy v. Middleton (1862). I John. A H. 344. Consuaable 
gOoos are not Included (tbid.). 

(h) Ooeeniryr. Oovmky (1863), 82 Bear. 612 i Whii^reave v. Whilpreaee 
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the eoTBoant does not attach to property pven subject to an 
effectual restraint on anticipation, wbich is equivalent to a reetiaint 
on alienation (i). But, if the covenant, on ite true oonstruetiou, 
does attach to property subeequentl; acquired b; the wile, the 
intention of the donor of the property that it shall not be bound 
cannot operate to exclnde it(M). 


Bm.i. 
Covefisats 
to BetUe 
Aii» 
acQtdred 
Propeitir 


8on*Sficr. d ‘-^Szpnu C99iiutnl hy t)i« Butband. 

997. A covenant b^ the husband alone (n), which doea not Covenant 
purport to bind the wife, appliee only to property which beeomee 
subject to the contiol of the husband m right of the wife. It does 
not affect, thereforo— 

(!) property which the husband fails U) reduce into possesshm 
daring Ihe coverture(u); 

( 2 ) reversionary property of the wife, which docs not fall into 
pOMHwiou till utter tho husband's death (p); 

( 8 ) property given to the wife for her f^paraco use ( 7 ). 


8uB*8i£Cr. 6. Ouitncni lIvthaAd oaI ir^r 

998. On tho other hand, a genei.U vovonantby all parties(r) that 


(1864), 03 Besv. 032; Kane v. Kaw (1880), 16 Cli. D. 207: Ke .4 
'iVuirt*, Iier^$ v. (18S8), 50 L. T. 620; £/oy<i V. PHchanl, 

[1008] I Ch. 265. 

(l) Re Currey, Othe&n v. Way (ISSC), 32 V!\x. D. 301: aee BfooLt 
7 . litUk (loot), I 7>i«w. Se 6m. 402; B 4 8ai«t (IS04), 4 Bep. 32U 
If, however, the restraint attaches only to Income (8Aii<e ▼. Boqye (ISSS), 
58 Jj. T. 540). or is efTeetua) only while the property ta rcYrraionury, then, 
on tho legacy or benefit becominc payable or tran<(eiabie, it is bound by 
tho covenant {lif Finnken, BeynoJdn y jl002] 2 Cb. .333 * RunfU v. 
hftwder, [19041 1 h 328). As to reatruiut on »iific{p:UioD, see, futther, 
title Hosbavd avd Wivb, Vol. XVI., pp. 350 ei teg, 

(m) SchotfUld v. Spooner (1884). 26 Cb. l>. 04, C. A., overtuling on this 

G iat Re )fninvaiing'e BHdtnyrti (1600), L. R. 2 Kq. 467 (wbicli had bceu 
lowed in tho Irish case of I*ottadoKi\t Ihinaannon ami OmoyV Jundion 

Jlnil.<*o., Rv parte youeo (1807), 15 W. B. 070); Ite irAarfon, IPAcirfon 
V. mby( 1010), 102 L.T 631. 

(n) As to tiio cases in which the wile may be bouad by the coveua&t of 
Uie husband, M^e pp. 550, 657, poit 

( 0 ) fiflMOfi V. Mtvin (1843). 13 8im. 300; Boston v. BaHcn (1840), 
16 Sim. 662 : lU irrtb'f TyusU (1677), 40 L. J. (cn.) 700; but see I)¥9k v. 
Dalwrty (1747), 1 Yea. Scu. 10; and see title EurBAND and Wire, 
Vol. XVI., pp. 333. 

(p) Yennq v. SmOK (1865), L. R. 1 Bq. 180; Reid y. Kenriek (1856). 
1 Jar. (N 8 )807: compare Cramer v. ifooref 1855). 3 Sm. 5& G. 141 (whete 
tho covenant by tho husband being oxccuiury could not be vnforced by 
the next of kin]; Fnrrer ▼. (?nTnf (1620), 7 L. J. (o. S.) (CH.) 06. 

( 0 ) D^iglae v. roegrees (1638), 1 Kem, 410; TAemfoa ▼. Rru^kf (1838), 
2 Mv. U Ct. 230, 2S5; IMiry v. 8eott (1840), 4 Y. & C. [MX.) 264 ; Trorsrs 
v. Trav«T9 (1840), 2 Boav. 179; Banwdm ▼. (1864), 2 Drew. 309 : 

v. Hammond (1864), 19 Beov. 20: ilnweon v. Canmm (1856), 
4 W. R. 2 ; 8laper v. Oottreil (1856), 6 R. bt B. 497 ; ffAnrell v. iWrns 
(1868), John. 172: Qrty v. tffwari (1800). 2 Gift. 396: BrooH v. Keith 
(1801), I Drew A Sm. 402; OoemUiy v. Crnntry (1603), 32 Beav. 8)2; 
Youiitf ▼. Bmgk (1866), L. R. I Eq. 160; Oataker v. Bcyaanltan (1885), 
12 L. T, 134; Dateet v. TrediMH (1881), 18 Cb. D. 354. C. A.: Be Mae- 
phersea. Maephereen v. Maophmeon (1880), 65 D. J. (cn.) 922. « 

(r) For form of covenant by both boshand and wiIo,»ee EnoyclopAdia 
of Forms and Proo^eats. Vol. 2111., p. 849. 
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bxXxa^ property ^hioh may devolve on the ^iCe ehall he brought 
into settlement binds— 

(1) reversLoxmry interests of the wife acquired during the 
coverture, but not falling into poesession till after its terminatioD (i); 

(2) all interests that come to the wife for her separate use (t). 


Sna-Sscr. I.—Ofn^rol Words of AfftsemenU 

999. Having regard to the different effects of a covenant by the 
husband alone and a covenant binding on both husband and wifo, 
the question frequently arises on the construction of covenants to 
settle after-acquired property whether the covenant is the covenant 
of the husbaiid alone or of lioth the husband and wife. If there is 
a joint covenant in eipresa terms by both husband and wife, no 
dinicultycan arise; but if there is a covenant in express terms by 
the husband alone, it is necessary to go further and consider by whom 
is the act to bo done that is covenanted to be done. Whenever the 
covonatit or agreement is aim ply and in terms the covenant or 
agreement of the husband, the husband alone is bound; but where 
the covenant in terms is not a mere exchisive covenant of the 
the husband, but is an agrooment between all tho parties, which 
agreement, being under seal, is in point of fact a covenant by all 
the parties, then it is not merely limited to a covenant by the 
husband, bnt ail parties who have entered into tlio agrooment are 
bound to perform it (u). 

1000 . In deciding whether the covouant ie by the husband alone 
or bv all pviies to the settlement, if the covenant ie prefaced by the 
words it is hereby agreed and declared," these words operate to 
show that what is comprised in the clause of which those wor<l9 are the 
commencement is what all parties intend and agree shall be done. 
They do not, however, by themselves amount to a covenant by all 
the agreeing parties, but the party who is to do the thing is the 
party who is alone bound to {lorform the agreement (a). If, there* 
fore, the covenant is a covenant by the husband that he will settle 
or concur in settling, it is a covenant by him alone, notwithstanding 
that it is prefaced by words of general agreement (h). 


1001. On the other hand, where words of general agreement have 
prefaced a covenant by the husband alone that he and bis wife will 


(i) Butcher v. (1851), 14 Beav. 223; Rose v. (IS87), 

IdL. T. 786; Dickinson v. ZHOwyii (1869), L. 11. 8 En. 546 ; Covper Smith 
T. Anstep, 11877) W. N. 38. 

(I) Tawney v. Ward (1889). 1 Bcav. 563; Mil/ord v. PeiU (1654), 
1? Beav. 602; WiQougkoy v. MiddUton (1862), 2 Jomi. A II. 344 ; Camp- 
5«B V. Bainhrit^e (l8o8), L. B. 6 Be. 369; Re AUnnitt PoU v. Dreusey 
(1682), 22 Gh. D. 275; Be De Res' Trutt, Hiirdwicke v. WUrnof (1885), 
31 Cb. D. 81. As to property given subject to restraint on anticipation, 
lee pp. 554, 655, ante. 

(«) Townsksnd v. Harrotehy (1858), 4 Jur. (n. s.) 353. 

(а) Boaudaii V. Smith (1854), 2 Drew. 298. 

(б) ibid.,' Daves T. TredveU (1881), IS CL. D. 354. 0. A.; Re Riek^ 

mna, Stokes v. Rickman (189D). 80 L. T. 518; Reid v. Bsaricit (1856), 
l.Jnr (N. 8.) 607 ; JU Ifacphcrson, Jiaepherson v. Maophsrson (1886), 
55 h. i. (CH.) 022; but toe v. D$ Ctoismar (1848), 11 Beav. 

184. 
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settle bis fature properfy(e)» or that property coming to the wife, or 
to him in her right, shall be settled, the agreement has been treated 
as an agreement of both parties (d). in the absence of words 
of general agreement, a covenant by the hasband alone is his con¬ 
tract only (e), bnt joint and several covenants to settle by the husband 
and wife bind both parties (/)• If, however, the wife is a |^rty 
to and assents to the deed, then a covenant by the husband alone, 
even though it is not priced by words of general agreement, 
that he will settle the wife's proper^ (p) or that the husband and 
wife shall settle the wife's property (h), or even that the wife's 
property shall 1>6 settled (i), has l^n held to amount to a covenant 
oy the husband and wife and to bind her property. 

In the case of sottlemonts made on or after the 1st January, 
1908, it seems that a covunant by the husliand binds the wile's 
property if, being of lull age, she executes the settlement or confirms 
it after attaining full age(l*). 


ScB-SscT. 8 .—Kffetl o/ ifarrM Womtu'$ Vroperlt/ Actt. 

1002. A covenant by a wife to settle after-acquired property, being 
an agreement for a settlemeut rospt;ctiog the property of a married 
woman, is not affected by the Married Women's ProMrty Act, 
1882 (0. 

It was originally held that a covenant by the husband to settle 
after*acquired proi)orty, oven tbiuigh unaccompanied by any 
obligation binding the wife, attacbitd to and bound as against the 
wife all property which but for the statute (m) would have come 
to the busbund jure mariti (h). No settlement or agreement for a 


(o) Townsftmd v. Uarro\cbjf (i858), 4 Jur. (K. 8.) J33 ; Hl^vem v. Van 
VoorH (1S03), 17 Bcav. 305. 

(d) Ifnteker v. BuUher (1851), 14 B<fav. 222; WiJtoughh^ r. }fiddleion 

ra , 2 John. & U. 344 ; iJampbtUY. BainbrUiije (186B). L. U. 0 Ed. 259 ; 

Settlement, jyEetnmpee v. Vrowe (1884), 03 L. J. (CH.) 1117: 
Rc BUimVe neitUment, Blttnd v. Feriin, [190511 4. 

it] DouqUie V. Congreve (1836), 1 Keen, 410; v. tJrighi (1836), 

2 My. 8c Cr. 230; RammenA v. ilomiMHd (1854), 19 Beav. 29; Found v. 

(1860), L. R. 1 Eq. 180; £e Bobeon v. Tuiy. [1900] W. N. 

75 (covenant by the husband that ho and all other Doeeasary parties slionld 
convey). 

(/) Tuwneif T. ITard (1839), I Beav. 563; Uil/ard v. Pe<7e (1854), 17 
Boav. 602. 

{g) Lee v. Lee (1876), 4 Ch. D. 175 (where the property which was the 
subject of tbe aercoment was specific and was the property of the wife). 
(A) ifs De Roe* Truet, Hardwit^e v. IV'iIiaol {1885), 31 Ch. 1). 81. 

(i) Re Undent CoUng v. Uaden, [1898] 2 Ch. 220. 

(fe) Maniod Womens Property Act. 1007 (7 £dw. ?, o. 18), es. 2, 4. 

(1) 45 8(4cyiot. e. 75. s. 10; and see title Hosbakdanp Wire, Vol.XVI., 
pp. 34$ H seq., 3C7, 368. Where there was a ooveoant by the intend* 
iQg wile to settle fature acqoired property, ozoept interesie settled to her 
separate use, it was held tnat the Marrira Women's Property Act, 1882 
(45 & 46 Yict. c. 75), did not enlarge the exception and that interests not 
exortesly settled to her separate use were bound by the covenant, 
although she took them as a feme role, under the statutory provisions 
Stanor'e TrueU (1883), 24 Ch. O. 196; Re TThttahsr, CXrietian v. 
Whitaker (1887), 34 Clu D. 227. C A.). 

(ta) Msmod Women's Prepay Act, 1882(45 A 46 Viet. c. 75); see 
ibid., ss. 2, 5. 

(a) Baneeck v. Baneaek (1888), 38 Ch. D. 78, C. A., OTemaling Be 


6B0T.4. 

Covenaati 

toSettie 

Afle^ 

acquired 

Property. 

When words 
o( general 
sgrceDe&t 
onJtted. 


Kflect of 
Married 
Womeo'i 
Property • 
Acta 



SsTTUHXim. 


«68 


Biot, 4. 

CormnU 

toMtie 

Util- 

toaoind 

PropertT. 


Cipocltj In 
pencnil. 

AlleDi. 


Binkmpt*. 


eektlftmeoi, however, rmleeg made before the let Jantiary, 1908 (o)» 
\fj a husband or intended huaband either be (ore or after marriage, 
re^Mcting the property of anv woman he may marry or have marri^, 
is valid unltta, being of fnll a^ she execntes the setUement, or 
confirms it c^r she attains foil age(p). If, however, the wife in 
such a case dieeao infant, the hosband'e covenant binds any interest 
to which he may become entitled in her property after her death 


Part IV.—Capacity of Parties. 

SscT. 1.—/n Getiiral. 

1008. In general, any person who can hold and dispose of 
property can make a settlemeni of property (r). 

Ileal and personal property of every description may be taken, 
acquired, held, and disposed of by an alien in the eame manner in 
all respects as by a natural-bora British subject («). 

The property of any person who has been adjudicated bankrupt 

J iaasos from him ami vests in the trustee in bis l>ankruptcy {t). It 
ollows that be cannot make any disposition of hU property by way 
of settlement, and any disposition, if made, can l>6 impoacbed by tbe 
trustee (u). 


TruiU (ISSSb 04 L. J. (Cii.) 796; 8ieven$ v. Trevor-Oarriek, 
[1693] 2 Ch. 307 : ShiUon, ChoMUor v. nrawn (180J), 7 T. J*. It. 63S ; 

Badkloitd v. Bu^land, (1900] 2 Cb. 534. 

(«) The date when the Married Womon'a Property Act, 1907 (7 Edw. 7. 
c. IB), came into operation. Before the Ut January, 190B, tbe general per* 
local estate of a female iDfact was bound by a Acttlement made on hor 
marriage (8tn»«on ▼. J^n^t (1631), 2 Kuss. it M. 305, 376). TliU rule 
was not altered by the passing of the Married Woioeu'a Property Act. 
1882 (45 & 46 Vict. c. 75) (ofeoees v. Tr€Vcr»Gairiekt tupi'a; Buck- 
fond V. Bueklond, sum); and see title ItiVANts AKD Cuilorsn, 
Vol. XVII.. p. 102. lo cases wfaero tbe female infant's property was 
bound, sobseqnent repudiation by her did not affect the lettlomont 
(9tsTWis ▼. Trwor^Qarndt, tupra; BwkUtnd v. i^v^iUatMi. snpro; com¬ 
pare Bi DanitVt TfMl (1563), 18 Bear. 300). Tbe rule never applied lo 
a wife's real property or to peraonalty given lo Uer for Ivor separate nie 
(iSimeoii v. JOHst, tapro). As to non-separate personal property of tbe 
wife, aoe title Husbakp and Wikr, Vo). XV]., pp. 325 ct 8€q. 

(p) Married Women's Property Act, 1907 (7 Kdw. 7, o. 18). i. 2 (1). 

(q) Ibid., s. 2 (2). SetUezneotsor agreoments for ecttlomenin under the 
InfMt Settlements Act, 1865 (18 it 19 Vict. o. 43) (soe title Infants and 
Chjidun, Vol. XVII.fPP. 103, 104), are not affected (Married Women’i 
Property Aet, 1907 (7 £dw. 7, o. 16), s. 2 (3)). 

(r) Seeritlee Coktbact, Vol V!I., pp. 336 et teq. ,* Pbksonal Pbofbbtt, 
Vol XXII., p. 412; &XAL Psopkbtt avp Cuattiu Ssal, Vol XXIV., 
pp. 296 €t see.S au or Land, pp. 306 ei see., oiUe. 

it) Naturwation Act, 1870 (53 s 34 Vict. c. 14), a 2; see title Aujwa, 
Vol I., p. 309. For various forms of olausos fdrsettleiueDta on marrisM 
with an alien, see Fneyclotuedia of Forms and Precedents, Vol VllL, 
p. 24U: Vol XVI.. p. 672. 

(f) Bankrupterr Act, 1888 (46 U 47 Viet. c. 62), t. 20. As to what 
property je available for the benefit of creditors, see title BAKKBCPtOT 
AND IisoLvmicr, Vol n., pp. 143 d se^. 

(«) See title BAvnuFTCT and Ixsolvinct. Vol II., p. 183, and the 
eases there eited. 
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A coovioM^) U inoapsble of alieoatuig or charging any property flaor.L 
or of making any contract <6). This disability endaree nnUl the iXnOenmL 
death of the convict or the completion of bis aentenoe or ontii his conri^ 
pardon (c), but is suepeoded while he is lawfully at ^ge under 
any licence 

A settlement by a lunatic or idiot in consideration of marriage tanstUt. 
la good if the other party is not aware of the settlor’s inaanity (e). 

A voluntary aettlemeut by a lunatic, or even a settlement for 
valuable consideration, if the other contracting party is aware of bis 
insauity, is voidable and may be set aside (/)• 

A woman married on or after the let January, 1883, may dispose, u«iTi«d 
by will or otherwise, of all her real and personal property, whenever 
acquired, as if she were a Jtmt sofs, and a woman married before 
that date may so dispose of all real and personal property her 
title to which accrued after that dAte<^). 

Sfcct. ^.--InfanU. 

Sub-Sect. 1.—iSrt/teAcnli (o .Confimatiot^ 

1004. An infant, whether male or female, cannot, apart from icUnu. 
statute, make a binding sottloment or agreement for a settlement of 
his or her real estate (/t), and a male infant never bas l>6en and a 
female infant is no longer bound by a settlement or agreement for 
a settlement of personal estate (t). If a settlement or agreement 
does not bind an infant, no validity is given to it by the consent 
of til 0 jiaront or guardian or by tbo intervention gf the court, 
apart from statnte (k). 

(o) For tiie dofiDiUoit of s coQTict, see Utlo Cuivikal J^aw a>;x> Pro- 
OBDURK, Vol. tX., p. 429; and sm. generally, ibid., pp. 428 et $eq.; title 
PsisoKS, Vol. XXUI.. pp. 260 tinq. 

(6) Forfeiture Aot, IS70 (33 6: 34 Viot. e. 23), a S; and see title CoK- 
TiiACT. Vol. VIL. p. 342. 

{c) Forfeiture Act. 1870 (33 34 Viot. e. 23). s. 7. 

(d) ibid., s. 30: see title Pmsoks. Vol. XXIII.. p. 206, note (f). 

(e) Cotupare Impertol Looa Co. v. 8Ufnc, [1802] 1 Q. B. 500. 0. A. 

(/) ifaf(A»n^ 7. <7tU{lS72), L. It. 13 485; and see impfriol 

V. gloHs, Mupra; title Lumatccs akd Pkrsoes Op Uvsoubr Mikd, 

Vol. XIX., pn- 307, 400. 

(^) Marrica Women's Property Act, 1682 (45 & 40 Viet e. 76), s. 1. As 
to disposIHons of property by married women, generally, see title IIusBANn 
AJ5i> Wipe, VoL aVT., pp. 376 el eeg. 

(A) 8aU5«ry ▼. BagoU (1677), 2 Swan. 603; 2fiqh(inqcii4 T. Ferrers (Farl) 

(1733), 3 P. WmA 206; Purnjbrd v. Lans (1781). 1 Bro. C. G. 106; Chugh 
y. Cioiigh (1601), 6 Ves. 710; Leckg r. Kn^x UOOO), 1 Ball k B. 210; 

JIffiner ▼. fforeirood (Lord) (1611), 18 Ves. 259 ; Simeon r. Jone# (1861), 2 
Russ. Sc M. 365 ; Pimm ▼. ineoU (1840), I Mao. Sc G. 440; Honywood v. 

^onv^t(^od (1855). 20 Bear. 451; PiWd v. ifoore. Field r. Browne (1655), 

7 De G. M. Sc G, 691, C, A.; Cooke ▼. Cooke (1667). 38 Ch. D. 202. 

As to the settlemenla of an infant wife under the Married Women'e 
Property Aot, 1007 (7 Edw. 7, o. 18). see pp. 657, 556, onte; and. as to 
the oapaoity of infants, generany, see title Ibfaj^ts and CniLVSMn, 

Vol. Xvir., pp. 63 e< eeg. 

(i) .Valeon v. Sioektr (1859), 4 Be G. A J, 456, 0, A.; Kingeman ▼. 

Kingamtin (1660), 6 Q. B. D. 122, 0. A. As to the position of a female 
infant, see note (e), p. 56$, owfe. 

(A) Field r. afoors. Field ▼. Broviie, tupm; and see title Infahts aid 
.Chtlduv, Vol XVn., P. 102; Olongk ▼. Clough, eupra; Miltm v. 

Harewood {Lord), eupra; Biompor v. Betkor (1620), 6 Madd. 167. As to 
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BioT» t. If settlement or agreement is lor the benefit of the infant» as 
Inftjits. it wonld probably be considered to be, it is not void but only 
Settiaiwt voidable (1), and may be confirmed by the infant on attaining full 
age (m). Such confirmation may be by deed (n), or may l>e inferred 
ooBfimed. from acquiescence (a), or from conduct (6). 

There is no jurisdiction to compel a settlement to be made by 
au infant on marriage (c)» though, in the case of an adult marrying 
an infant word of court, the court may impose terms that a 
settlement be made by tiio adult {dy 

Sus-Sect. 2.^8cHltmi4U undtr Staiutcry Powtr. 

ExiMtof 1005. Every male infant who has attained the age of twenty 
iUtntoTj years, or female who bos attained the age of sovouteen yoara (e), 
may, with the sanction of the court, make a valid settlemout of all 
«nu belonging to him or her or over which he or she has any 

iMwen«s pQ^Q|. appointment (/), unless tboro is an exproas declaration 
that such power shall not be exorcised during infancy (^). 

the statutory authority of the couxt under tlio Infant Settle men U Act, 
less (IS Sc 10 Viet 0 . 43), see the text in/ra, 

(f) Smifit ▼. Lue4i$ (ISSl), IS Ch. D. S31 ; WHdtr v. PigoH (1S83), 22 
Cb. D. 209 ; Cwfk4 r. Cock$ (IS87), 38 Cb. D. 203 ; Cooper v. Cooper (1888). 
13 App. 86 ; Daneom v. JKfon (1800), 44 Ch. D. 211. 

{m) SmUk y. Lueot, tupra; and sec title Infants and Ciiilurkn, 
Vol XVIL, pp. 101, 102. As to repudiation,aoo ittU,p. 102: Po Vartlon'e 
TnuU (1860), 31 Oil. 1>. 275, C. A. ; and see v. Lwom. enpra; J($ 
WAMfUy, SiaifA v. Sponoo (1884), 27 Cb. i\ COS. Willoughhi/ v. Middle- 
tea (1862), 2 John. & U. 344, must be considered as overruled on this 
point. 

(n) Wildsr v. Ptoeff, eupra ; Re Uodeon, WiUuime v. KniyfU, [1804] 2 Cb 
421; Cooke V. Cooke, eupra (wbca% it was held that for the purposo of the 
rule against wpctuitiee (600 title Perpetuitiss, Vol. XXII., pp. 300ef Mg.) 
the date of the scttlcmeot, not of tbu conOnnatton, must be regarded ). 

(a) AeMon v. M'DougaU (1842), 3 Ucav. 66 ; but see JinwUne liirkeil 
(1856), 25 h. J. (CH.) 837. 

(b) Making a claim or taking a bc^nefit under the mittJcment ik conduct 
amounting to coofinnation {Harrow v. Borrow (1658), 4 K. 6: J. 400; 
QreenkiU t. A'otIA JirUiek ond Jfereanifle Inounuice Vo., [1893] 3 Cb. 474), 
as is transferring one of two funds bound bj the sottlnnient to tbo trustee:! 
thereof {7)avu4 t. Dacioe (1870), L. R. 9 Kq. 468). The appointment of 
new trustees of the settlement does not, howcTcr, by itself amount to an 
election to conOrm it {Haywood ▼. Tidy (ISOO), 63* L. T. 670; bat see 
Morryweathor v. Jonoe (1864), 4 Giff. 500); and, as to ooJiOrmation by 
conduct, oomparo Harpoy y.AehUy (1748). 3 Atk. 007; Milner v. Ilai-etoo^ 
(Z;o»() (1811), 18 Vos. 250. 

(e) See title Ikvakts ahd Criloebk, Vol XVII., p. 103. 
id) Bo Potter (1809), L. R. 7 £q. 484. Sreue, if both parties are infants 
(Field V. ifoore, Bield v. Broime (^1855). 7 De ii. M. it, G. 691, 711, 0. A.). 

(•) Infant Setllementa Act, 1855 (18 & 19 Viet. e. 43), a. 4. An infant 
roari 7 )Dg under the presen bed age may, on attaining it, a settlement 
with the aanction ot the ooort {Bo Phillip4 (an 2nf<tnt) (18S7)i 34 Ch. D 
467 ; but see Be LoiyK Loigk r. Loiok (1688), 40 Ch. D. 290, 297, C. A.). 

jj) This enables an appointment to be made which will take effect on 
failure of the limitations in the sattlomcnt in fay our of the infant (Be 
SooU, 3eoU y. Uanbury, [1891] 1 Cb. 208). 

(p) Infant Sottlemonts Act, 1855(18 it 19 Viet 0.43), a 1: and see title 
IgyAXts AND CniLDRiN, Vol. Xyfl.,p. 103. The Infant Settlomeots Act, 
1%56 (18 it 19 Viet. e. 48), ii only permissive and does not enable tbs 
eourt to force a settlement on iot infant sgunit the wlsbei of the 
guardian ad liion, who may withdraw the application at any time; see 
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1006. The application lor the wmctioD ot the court to tiie pro¬ 
posed settienieut may be made on the application of the infant or 
hie guardian by Bammons (/i), to be serred on each persons intercKted 
in the property us the court may require (i). If there is no goardian, 
the court may or may not require a gua^ian to be appointed, as it 
may think fit (•). 

The GOHts of all parties, including those of the husband even in a 
case where the Rettlement relates only to the wife's property, are 
paid out of the funds to be transferred to the trustees (k). 


1007. The evidence to l>e filed on the application should show— 
(1) the age of the infant; 

(ii) whether the infant has any parents or guardians; 

(8) with whom or under whoee care the infant is living, and if 
the infant lias no parents or guardians, what near relations the 
infant has; 

(4) tho rank and position in life of the infant and [)a rents; 

(5) what the infant's property and fortune consist of; 

the ugc, rank, and position in life of the person to whom the 
infant is about to bo iu>irried ; 

(7) what property, fortune, and income such person has; 

(8) the fitness of the proposed trustees and their consent to act. 
The proposals for the soillenient of the j^roporty, both of the 

infant and of tho other party to the intended marriage, must also be 
submitted to the judge (0» who refers tho matter to cbumb6rB(m). 


1008. The court appi’oves such tenus of settlement as it 
authorises in the cases of its wards (a), that is to say, as a goiieral 
ruhi, it gives its satictinn to any arrangement which a prudent 


R« Vottcr (1S6U), L. R. 7 Eq. 484. It applies to post-nuptial as wril as 
01)to-nuptial soUlcinenU v. Oaiic^ (1866), 34 Bcav. 575: fU 

Hampton and Injnnin (1884), 25 Ch. D. 482, C. A.). It decs not 
rciuovc uuy disability ut coTcrture (Saoloa v. Seaton (1888), 13 App. Oas. 
61; nud SCO p. 565, on/e), nor doca it remove Che general incapacity of au 
infant to ali<niatu bis or iior in I crest, so as to eoablo him or her to exercise 
duririg minority a disposing power conferred by the settlemeDt (Ss Armift 
Tmoit (IS71), 5 1. K. Kq. o52). As to disentailing assurances, see titte 
Infakts anp CniLDRfiK, Voi. XyiL, pp. 103, 104; compare Re $cott» 
Scott r. Tlanbur^, [1801] I Ch. 288. 

(h) R. B. OnJ. 05, r. 2 (10). It was originally provided that tho 
appheatiou should bo by petition (Infant SettlenicDts Act, 1855 (IS Os 18 
VtcU 0. 43), B. 3). 

(i) Jbid. 

(ik) J)e HtacpooU v. De SiaepooUt Ve StaepooU y. Stapleton, Re Ds 
Stacpoole, De StaopooU y. Seymour (1887), 37 (.%. D. 139, following Aaoa. 
(1828), 4 RiiM. 473. 

(!) K. S. C., Ord. 65, i. 26. As to tho asossoity of svidsaoo of tho 
propriety of Uie marriage, see Re Dalian (1856), 0 De G. M. & G. 201; 
He Strong (1850), 2 Jur (k. a.) 1241, C A. It aoeuis that the application 
does not make tho infant a ward of court {Re Dalton, supra; ke Strong, 
supra; title Ikfants and OaiLDKaw, Vol. XVII.. p. 103, note (f) ). 

(m) lie Olite (1863), 8 L. T. 567; Kx wU b'mOh (1874), 22 W. R. 
284. As to tho prooodnre in chambers iu tae Chaucery Division, aeo title 
Praoticb and rBOCEDCfti. Vol. XXUL. pp. 130. 131. 

(n) As to wards of court, see title lariNTS and Ohildokm, VoL XVIk» 
pp. 146 eieeg. 
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tather would approve of (o). In ordinary cases the husband would 
probably take the first lUe interest in his own property, and the 
wife the first life interest in hers for her separate use without 
power of anticipation (p): then would follow the usual trusts for 
kbeiHSue of the marriage («}). In default of issue, the husband* s 
pto{>crty is generally eettle<I on him absolutely, aud the property of 
the wife as she shall appoint by will, and in default of appointment 
ou her absolutely ebould she survive her husband, otherwise on 
her statutory next of kin (r). 

The court has sanctioned the insertiou of a covenant to settle 
after-acquired property of the infant (a), and habitually provides for 
the event of a second marriage (by The court has also approved of 
a name and arms clause, but has declined to sanction a proviso that 
no person professing the Roman Catholic religion should take any 
interest under the settlement (c). I'he court has also declined to 
allow a limihition in favour of collator ala, or a benefit conferred on 
the guardian of the infant whose property is settled {dy As a rule, 
the court sanctions a fmr range of inveatments (e). 

1009. The aettlement of a fund bv the court docs not preclude 
tho cestifii que tniit under the settfement from afterwards com¬ 
plaining of a breach of trust by the truateoe of tho fund prior to 
the settlement (/). 


(c) ifarlm ▼. Fc$ttr ( IS55), 7 De 0. M. & 0. 98, C. A., p«r Ti bskr, ]>. 
at p. lOS. Thu applies to case's wli^re the iKaniag^' with tho ward involves 
uo, or at most a pun*)y tochnickl, con tempt of cetirL For the exclusion 
of tbs hiuband where the marriage involves contempt of court, sco title 
Ikfarts ani> CniLDRiSN, VoL XVil., p. 149. 

if) 11)0 court gcnernlly introUnoes a restraint on auUulpaUon, hut 
TsnoTii ctrcumstances may exist which may induce tho court not to 
adopt that course (iffucitie v. t^ari. (18^3), 15 Beav. 595, 607). 

(y) Wiiere a settlement made j)roTi4ion for iaauo out of the wife's 
fortune only In tho event of her dying in tho ]iusbAu<rR lifetime, tlio court 
declined to imply a trust for the isrue ou the doalh of (he buaband in the 
wife's lifotiiue (rHnole v. (I8r>6), 22 Be^kv. 631). 

(r) i/x parU 6mUk (1874), 22 W. H. 294; and see 3 Davidson, 
Precedents in Couveyaocm;;, 3rd ed., 654. As to next of kin. see title 
DsaeSNT AND DlSTBlBUTION, XL, Dp. It et tftq. 

(а) lU (/okfMon, Mw>t 0 v. Johnson^ [1891] 3 Ch. 48; see Infant Settle- 
menta Act, 1855 (IB & 19 Viet. e. 43). s. 1; compare Zfoore’t Tmti 
(1862), 4 Gifl. 254. 

(б) WeU* V. Priet (1800), 5 Vea. 398; JfiUef r. P^te (1802), 7 Yes, 

410; v. ifurray (1802), 8 Ves. 74; JHrkeU v. Uibbek (1834), 

3 My. &c K. 227 ; Rudge t. IFtason (1848), 11 Beav. 98 (where provision 

was made for the cliiidijvn of a future marriage); Wi^ v. (1798), 

4 Vcs. 386 ; JIaUeg v. JlaUeg (1604), 0 Vea. 471 (where proviaion was 
made for the intereate of a second huaband). 

<c) WiUutmt (1860), 6 Jar. (K. s.) J064. As to name and an&B 
clauses, see pp. 697 ei trg.. poif; and as to change of name and arms, 
generally, loe ^(le Naih and Amis, Changb of, VoT. XXI., pp. 349 ef m. 
id) Be M*CUnhck (1860), 10 1. Cb. R. 469. 

(a) Of late, however, some fudges have refused to go outside truat 
aeouritlea, aa to which lee title Trusts and Trustres. 

(Jj t. Coasoesili (1871), L. B. 11 £q. 439. 
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Part V.—Consideration for Settlements. 

Sjscr. l.—In OeMral. 

1010. Settlements may either be for valuable eonsideratioD or 
voluntary (</)• In general, iinlees the coneideration is plainly 
UIU8017 (h), the court does not inquire into its adequacy (i), and 
treats the settlement as made for value (i*). 

SiCT. 2.— Mairia^e, 

1011. Marriage by-itself, irrespective of any pecuniary benefit or 
oonsideration, constitutes a valuable consideration for a settlement (0* 
However, to make the consideration good, the marriage con¬ 
templated must be one which tho parties aro legally capable of 
contracting (m). If the contemplated marriage is oue which cannot 
be legally contracted, the seltlemeot is at l)6st a voluntary 
Bet1'leiuent(f»). In such a settlement trusts to take e9ect from and 
after the solemnisation of the marriage wilt fail in toto, marriage 
being construed to moan a legal aud effectual marriage, and 
evidence of the knowledge and intention of the parties not being 
admissible to show that tho words used mean someUimg else(<7). 
Mon50VQr, if the domicil of the parties remoinH unchanged, it 

ig) Foradofioitiun o(valuableconsideratioD,*' Currie v. JUWa(IB75), 
L. It. 10 Kxoh« 153, Ex. Ch., ycr Lvsii, J., at p. 102; r. liuolitk 

and SeoUiik Laic Life Anturanee Aetceiation, [1009] 1 Cb. 291, 297 ; 6l^gg 
V. ihifnlrij, [1012] 3 K. B. 474; aud sec titles Cokxbact, VoI. VII., p. 303; 
(lvAuaKTK£. Vol. XV., pp. 450-'464. Tbe neeeeaarj concurrence of a 
luisband and wUo tu a deed, or at least to Uto levying of a fine of lauds in 
which they were jointly lutcreeteil, upon which fine the operation ol the 
(toed depended, and the cousont of each to the altcratious maiLo by the deed 
and fine, wus a valuable consideration to support it iu favour of Uie other 
{Parker v. Cttrier (1S46). 4 Hare, 400, 409); aod a wilo's equity to a settle* 
meat has supported a sottlciDcntniado by herfausbaod upou hot (Psttnerv. 
Taylor (1S33), 2 ]j. J. (cm.) 09). As to a wife's equity to a settlement, see 
title IlusnAN'i) and Wifb, VoI. XVJ., p. 334. As to voluntarv coQveyanoes, 
SCO title FltSVDULEST AND YOIDASUI CONVETANC&S, Vo|. XV , pp. 92 ti itq. 

(A) kelion V. KeUon (1863), 10 llare, 385; C'omuA v. Clark (1872), 
li. R. 14 Kq. 184. 

(i) Townend V. Toker (1866), i Ch. App. 446. 

(A) My^dUion v. Kenyon (Lord) (1704), 2 Ves. 301, 410; Hanwia v. 
Riehaidt (1862), 10 Haro, 81. 

(l) Bx pads Marth (1744), 1 Atk. 158; CAwrdimaa v. Harvey (1767), 

Aoib. 336. 340; FrebbU v. Boghnrd (1818), 1 Swau. 309, 319; aud see 
JS. V. Lcroen (ZnAoMtanfs) (1788), t Term Rep. 677. As to how far marriage 
is valuable consideratiou witiiia stat. (1571) 13 Elis. o. 6, a 6, seo tiUe 
PBACDtn.8NT AND VoiDABLB CoNvaYANCBS, Vol. XV., p. 82. A momoge 
that takes place on the faith of a voluntary settiement may supply an ex 
puH fado oooeidcralioa {Prodgere ▼. (1668), 1 Sid. 133 ; nrawn v. 

Oaiiir (1801). 6 Vcs. 862; Onardian Aeeurance Co. v. Aconmere (Ftscouwi) 
(1872), 6 1. R. Eq. 391); and see title FBavnuLaxT and Voidabls 
CON vaYANcaa, Vol. XV., p.lol. 

(m) Ford v. Pe PoniU (1661), 80 Beav. 672; Coalsoa ▼. AUUon (1860), 
2 l>e O. F. 6 e J. 621. As to what marriages are legal, sec title Husband 
AND WiFB, Vol. XVI., pp. 278 el $eq. 

(n) BeaU v. Lov>nde$ (1868), 17 L. T. 655. 

(o) OAapnum v. BradUy (1863), 4 De G, J. 6s Sin. 71, C. A.; Pawiow v« 
Brovin (1879), 18 Cb. D. 202; PAOftpi v, Prakyn, [1609] 1 Ch. 8il| 
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Scot. 1. 

In QeneraL 

CoosiderAUoo 
for settle* 
meats. 


Ifaniige m 

eonrirlerttloB. 




SSTItUBlTTS. 


5M 


Scot. s. makoe no diSarence that the marriage ie legal in the country in 
Ifarriage. which it is celebrated (p). 

If, }iowever» a settlor who is partic€p$ criminis makes an effectual 
and completed gift in favour of the other party, the courts will not 
assist him to set the deed aside merely on the ground of the 
illegality of his intentions, and his representatives are in no better 
position (g). 


Venona 
witbm the 
couidemtioo. 

toluoUen. 


Sect. S.— Whom tJie Marriape Comid^ration Extendi» 

1012. The husband and wife and children or other issue (r) of 
the marriage are within the consideration of marriage (t). 

All persons, other than the husband and wife and issue of the 
mairiage, for whom provision is mode by a settlentent, such as 
children of a former marriage (t), an illegitimate child (a), childrun 
of a future marriage (f«), next of km(c), collateral relations (d), 
an adopted child who was also a relation (c), a stranger (/}, are 
voluuteere whoso interests, if the subject is land, are liable to bo 
defeated in favour of a subsequent purchivser tor valuable con¬ 
sideration (f 7 ), or, whether land or personalty, of the creditors of the 


ytaU V. ycali flSDS), 79 St. T. 620. C. A. (wliich case la cfTcct overrules 
2fe<iU V. }fiteh€U d; Vi. (1807). U T. L. B. ir4). 

(p) Chapman v. liradUtj (1803). 4 Pc 0. J. 8c ^m. 71, 0. A. As to what 
irmniages ate recognised by Ktieliali law, see Utlo Covkuct of Laws, 
VoL VI.. pp. 262, 253. 

(f) AyrrrI v. Jenkins (1879), L. 11. 18 !*'<]. 276. 

(r) MaedenaU v. S<cU, [1803) A. C. 642. 650. 

(i) yaim T. ProtfM (1802), 8 Ves. 763 s Varkee v. White (1805), 11 Yea. 
200. 2S8; A.^0. t. Jacobe 8mi$k, 11896] 2 Q. B. 341, C. A. ; arc Unney 
T. AMfcy (1748). 3 Atk. 607,610. 

(0 Price r. Jenkine (1876), 4 Cb. D. 483 ; (1877), 6 Ch. D. 019, C. A.; 
Ke Orter (1877), 11 I. R. Kq. 503; Pe Camenn and TTWfs (1887), 37 
Ch. D. 33; A.-O. t. Jacobe Smith, eupra; CorruMeri v, Pftiilf (lOI 1), 66 
8ol. Jo. 291. ilAe/l V. Beam (1749). 1 Vos. Seu. 215, Neieeiead v. Searlee 
(1738). 1 Atk. 265, aod OaU ▼. Qale (1877). 0 Ch. D. 144, cnniiot, having 
regard to De Meetre y. Weei, [1891] A. 0. 264, P. C.. and A.-O. v. Jaeabe 
supra, bo roUod on for tho propoaiUon that tho case of chiJ<lrcn by 
a former marrmgo is an exception to tho general rule. 

(а) De Mestre v. West, eupra, ovirrulmg CUirke v. Wright (1861), 6 
H. St N. 849, Ex. Ch. Aa to i]legitimat«! cliildren, soo, further, p. 679, 
past. As to illegitimate children, goneially, see title Bastaboy, vol. II., 
pp. 425 ci tea. 

(б) Rs avUm'i BetaU (1864), 14 1. Cb. K. 506; WoUaston t. THbe 
(1869), Jj. R. 9 Eq. 44; J)e Mstlrs y. West, eupra, explaining Clayton r. 
Wilton {Earl) (1813), 6 M. & S. 67, n. 

(e) Re D'Anpbau, Andrews y. Andrewt (1880). 16 Cb. I>. 228, C. A.; 
Re Flumptre*s Marrime Settlement, VndsrhiU v. PUmvtre, [lOlOj 1 Cb. 600; 
compare Oodsal y. nebb (1838), 2 Keen, 99; Otbhs v. Orady (1871), 41 
L. .h (ch.) 163. 

(d) JUwesy. Reeves{\7i6), 9 Mod. Bop. 128,133; JoAmonv. I)e{Mn2(18I8), 
3 UsAd. 283; (1832). Turn. 6p B. 381; Cormiok v. Trapaud (1818), 8 Dow, 
60, H. L.; Cotter^ y. Homer (1843), 13 Slni. 606; StaekpooU v. 8facjh?oolfl 
(1843), 4 Dr. be War. 320; see i9<apleAtn y. BuUg (1703). Free. Cb. 224; 
WoUaslon v. Tribe, f«pra. Hale v. (1764), 3 Kdon, 292, cannot now 
be considered correct on ibis point 

(s) Smith V. Cherria (1867), L, R. 4 Eq. 390. 

if) flatten T. Oketwpnd {Visoonnt} (1817), 3 Mer. 249. 

' (g) Under etat. (1684«-6) 37 Elis. e. 4. As to tbo law under this lUtute 
as modified by the Voluntary Conveyanoes Act, 1893 (56 it 57 Viot. o. 31), 
aee title Fbaupulxnt axd VomABut Oomtstamcxs, Vol. XV., pp. 02 eieeg. 
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settlor (h ); nnd the; eaBQOt enforce e contract for eettlemeot against 
the settlor (i), though a completed trust in favour of volunteers 
cannot be set aside b; a settlor (it). 

1013. If tho order of the limitations in a settlement is such that 
the limitationB which are not within the marriage consideration 
are covered by those that ore, so that those whidi are within the 
marriage consideration cannot take effect in the form and manner 
provided by the instrunient without also giving effect to the others, 
then the marriage consideration extends to all the limitations (i). 

It has also been hold that in a settlement, in contemplation of 
marriage, of tho estate of the husband or wife, he or she to whom 
the estate to be settled belongs, being the grantor of the estates 
created by the settleuient, cannot be deemed to have thereby 
purchasod any one of tbem, but the party to whom the estate does 
not belong may be regarded as having purchased by tbe marriage 
all those limitations of the estate for which he or she can be proved, 
or fairly inferred, to have stipulated, snch as the limitations in 
favour of themselves, respectively, or their issue (w) ;* and so with 
respect to limitations in favour of the collateral relations of the 
party to whom tho estate does not belong, it mny be presumed that 
su(?h party stipulated, as part of the marriage bargain, for their 

(4) i^mUU T. CkfrriU (1807), L. R. 4 i:<[. 300. 

(t) Hutton V. Chftwfjtid (Vffeouui) (tS17), ^ Xlcr. 340; lU 
Marritw S$Ulemenf, UnderkiU t. (1010] 1 ('b. 01)0; (iod$al 

V. Yivob (1838), 2 Kecu, 00. Ytrhcn v. terHcn (1732), 1 Bro. Pari. 
Cm. 207, and U<hntt>r4 v, CarliW« (Kcrl) (1733), 3 1*. NY ms. 211, 223, 
arc nut iucunsistent with (His view, as t1ic*y only d<^ide (hat a vuliuttary 
bond may bo enforced agauist a legal pcrsotial repttaontativo if uo 
creditors aro prejadiead. But traa(c<*9 wjtli whom a coutract is made 
are entitled to enforce a contract to create a (rust centaiued in a 
marriatto nctllomcul for Uie bench I of the wife and tho issue of the inarrisgo 
V. [1913] 1 Ch. 9). 

(4) Kekcwich v. iUnnniuy (1851), 1 Do G. M. 6i 0. 178,C. A.; i^auiv. 
Paul (1882), 20 Ch. I). 742, C. A., ovamiling Poal v. PnKl(l$80), ISCb. D. 
680; lU FlactU, Murray v. Katvll (1883). 23 i'k. D. 80, C. A.: Oibomy, 
Bellman (1800), 6 Jur. (N. a.) 1325; see titles Rquitt, Vol. XlU., pp. 07, 
98; Gxm, Vol. XV., pp. 418 «l eeq.; I'acsn amu Tbusteiss; and seo 
n. 567, poH. 

(0 Now€Uad V. <Srarles (1738), I Atk. 265; Clayton r. Wilton (£arf) 
(1813), 6 M. A S. 07, u., u csplaiucd by MaciU t. BeriKrtton (1884), 0 
App. Cat. 303, 330, and X>e Hetin v. [1891] A. C. 284. F. 0.; see 
n< BiUfie (1884), 14 I. Ch. K. 500; JU SUridant frtrne (1878), 1 

L. K. Ir. 54. Those cases all arose under stat. (1584—6} 27 KUs. c. 4, 
but ilie piineiplo might bo hold (o apply in other iustanccs. in Cotton 
V. A'intr (1726), 2 P. \vms. 358, aud r. Cotton (1732), 2 P. Wms. 674, tke 
question appears to have been whetbor a second husband could sot aside a 
voluntary settlement executed by his wife before iho marriage in favour of 
the ^iidieu of hoi first marriage, and it was held that he could not 

(m) Barham t. CUirondon (£ari) (1852), 10 Haro> 126 (huaband who 
aettl^ lus own property held not to bo a purchaser in respect of an ultimato 
limiration to hunsclf in fee); ^ BTO%on$'t EHato (1863), 13 1. Ch. R. 283 
(husband setUingbis own lands bold not to be a pn^nscr of tbe life estate 
thoroin limited to him by the lettlcmcnt); compare Dilkoo v. Broodmead 
(I860), 2 De G. J. F. « J. 586 (where a limitation to the wife of her 
own property for her life to her separate use without power of anticipa. 
tion was lioUl not to be a voluntary sottlemont for the benefit of the wifok 
inasmuch as Ute husband d^ved a bMefit from tho manner in which tbe 
property was settled. 
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inaortion in ihe aettlsment, and bo nay proparlj be regarded as 
having purchased them on behalt of those who are intended to be 
beneiited thereby. But an intended wife cannot be inferred to have 
atipalated on behalf of the relations of the intended husband, noi 
the intended husband on behalf of the relations of the intended 
wifo(n), 

1014. If third parties, that is to say, persons other than the 
intended husband and wife, whose coneurrence is necessary to give 
effect to the settlement, join as parties to it, their concurrence is 
sufBcient to constitate a consideration for irnate in favour of other 
bronohos of the family or of strangers (o). 

So, too, if one agrees with another to make a provision for a 
volunteer in consideration of ihe other doing the like, the contract 
is not voldntary(p), and, if it is enforced by either party, the 
volunteer gets the braefit of it ( 7 ), though the volunteer could not 
enforce it (gainst either of the contracting parties, since they arc 
at liberty either to vary or abandon thoir contract (r)« 

Bkct. 4.— Separdtwu, 

1016. If a husband and wife agree to live apart and a deed is 
executed in pursuance of such agreement, and the parties live 
apart from the time of the execution of the deed, there is con¬ 
sideration for the deed, and neither party can be hoard to say that 
it was not executed for value (s). 

Hbot. 

1016. An ordinary resettlement, even if it should not contain 
provisions which would amount to a valuable consideration, is 
supported by the court as a family arraDgoment (a). 

(a) CMrfeev. (iS61). 6 U. A K.S49.Kx.0b.; f/mpT. TofiM(lS6i), 
0 Hare, 90, 104 ; t'ord t . tituwi (1062), 15 Bcav. 423. 500. 

(o) Jrakina v. (1666). 1 LteV. 160, 237 ; Oiifood v. Strode (1724), 

3 P. Wins. 246. 260; Goring v. J>fa$k (1744), 3 Aik. 186; Stepkew v. True- 
fMa (1746), 1 Vea. Hen. 73; lice d. llomcrtcn t. Mitten (1767). 2 WiU. 356; 
PnUforteft V. yuh^trioft (1611), 16 Vea. 84, 92. Theso decisions are not 
affected by Mackie t. IlerhcrUon (1664), 9 App. Cas. 303. and Do Mcetro y. 
Wuf, [1691] A. C. 264, P. 0. (A.-O. v. BaikdenneU (f/onm), [1806] W. N. 
141,146); see nob*s (0. (a), p. 664. ante, 

(p) henOey ▼. Mr.okay (1862). 31 Bear. 143. 

S Datfonport ▼. Uuhopp (1843), 2 Y. 6eC. Ob. Cas. 451; affirmed {1846). 
. 698. 

(f) Be Amtii, CAstwynd v. Jforpofi, Morgan v. Chetwt/nd (1886), 31 
Ch. 1>. 690, C. A.: ▼. Qomme (1639). 6 My. & Cr. 250. 

(r) Be Wooton, Daviu v. Tagari, U900} 2 Ch. 164; see Aldridge v. 
Aldridge (1866), 13 P. D. 210. The uw as stated in ^e text seems to 
ozproes oorrcotly the modern riew. Tbo former Tiow wee that a eeparatioa 
deM was Tolontair, unless there was some valuable consideration 00 both 
sides apart from the mere coveoaots and promises to live apart and not 
molest one anotlier; as to this, sea title Bcbband and Witb, Vol.XVl., 
pp. 443, 444 : aud see title PoaUDULBHT amo Voidablb Covvbtancm, 
Vo). XV., pp. 62,63. As to the law relating to soparation doeds generally, 
see title H^uaiAJm awd Win, Vol X7I., pp. 430 $t §eg. 

• (o) As to the nature and purpoee of rwttlemeote, leo pp. 690, 691, 
pdi; and. as to famify arrangemeau geae^y, soe title Familt 
Abbakoxiiemti, VoL XiV., pp. 640 et $eq. 
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Bbot. fXuntary StiUmenU^ 

SUB-SsCT. l.^In OtnmL 

1017* If an effectual aettleinent is made b; the settlor having 
done everything which, according to the nature of the property to 
be settled, is necessary to transfer the property and render the 
settlement binding upon him (b)t the court decrees the per> 
formance of the trust thereby created, although the settlement is 
gratuitous and not for valuable consideration, but such a Bettle> 
meat may be set aside either at the instance of creditors (c), 
or by sulraeqnent purchasers for value (d), or by the trustee in 
bankruptcy of the settlor (<•). 

Assuming, however, that a voluntary deed is unaffected by any 
statu top^ enactment and is complete, Ixmd /dr, and valid, there is 
no distinction between such a deed and one eiecuted for valuable 
consideration. The estates and limitations created in such a deed 
have the same operation and effect as in a deed executed for value, 
and must be construed in the same manner, and it carries with it 
all the same incidents and rights attached to the property conveyed 
as are carried by a deed executed for value, the grantee in this 
respect standing exactly ui the same situation as if he had paid value 
for the property conveyed (/). 


SBOT.e. 

VolQottrr 

Settie- 

menu. 

In geoenl. 


8iisiUrit7 tc 
(or Vftlos. 


Sub-Sect. 


1018. A post-nuptial settlement, unless made in pursuance of an 
agreement capable of proof and made prior to the marriage ( 9 ), is 


Pcfti-nuptlL 

VQitlemeati. 


a As to tl)C general of on effectual docloniUon of trait, ice 

Grv7S. Vol. XV., p. 429: I^usts aud Trostx^s; and seo title 
EQVnr. Vol. XMI.. p. 9S. For forme of voluntarr settlcmeute, loe 
KaoyclopAdia of Korois and Pn*codonte, Vol. XIIf., pp. OSD—COS. An 
irioompl^stc voluntary setilcnient may be annulled by tue settlor (ileatson 
T. Jiralson (1341), 12 Sim. 231). 

( 0 ) Uoderitat. (1S7]) 13 FUb. 0 . 5: see title FaiunuLB^r and Voidable 
COHVKYAKCNS, Vol. XV., pp. 78 H ttq, 

(d) Under itaL (1534—^) 27 Elis. c. 4. Since the poMiog of the Voluntary 
Conveyanees Act, 1393 (SO 67 Viet. o. 81),a inbsoqaent pnrobaoer, in (he 
ease of couveyaneeamoae after the 29Ui June, 1893,Ms only luperiority of 
tlUo over a prior voluntary grantee whore Uie prior grout was not made 
bond : see tiilo Fbaudulrnt and Voluxtabt Convetaxces, 
Vol. XV., pp. 92 ct feq. 

(a) Boukniptoy Act, 1333 (46 dc 47 Viet. c. 62), a 47 ; see title Bask* 
KUPl'Ct AND INSOLVSNCT, Vol. U., pp. 275 Ot Ocq. 

(f) Didcint&n v. Barren, ZKrAiaeow (Ana) v. ffuireti, 6 to%>i 0 n v. Burrell 
(1366), L. K. 1 Eq. 337. 343. Sneh a settlement is imvoeable; see title 
CllTTS, Vol. XV., p. 418. 

(§) Sco p. 534, Ante. For forms for post-nupUal settlemente, soe 
En^elopiMia of Forms and PreecdenU, Vol. XIII., up. 607. 606. Ihe 
iottlmeot is only protected so far as it oorresponos with the ante 
nuptial artides (/aeon v. «7eme (1666), 1 Vem. 284 ; Cormieh v. TVapowf 
(1318), 6 Dow, 60, II. L.); see Uo^rik v. PkiUipi (1838), 4 Draw. 
880 (where a poet-naptial settMoent contained a recital of on ante¬ 
nuptial amoment, but It was proved that none had been made). A settle- 
meat made aftpr a marTiage in Scotlaod does sot become au ante-nuptiaJ 
•ettloment by toosoti of the re-eelebratioa of the marriAge is England 
(Ea parie UaU (1612), 1 Vea 4t B. 112). 
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To wboa 
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a voluntary Beftlemeut I!, however» the eettlement is the 
result of a bargain made after the marriage between husband and 
wife, each of them having interests, no matter how much, or of 
what degree, by which their reepective interests are altered, then 
tho poet-nuptuu settlement ie not without valuable consideration (i). 

An advance by a stranger to pay the settlor's debts is sufficient 
valuable consideration to support a post-nuptial settlement in 
favour of hU wife and ciuldren (k). 

Although a poet-naptial settlement may thus be made for 
valuable consideration as l)otween hueband and wife, the consider a- 
tion does not extend to tbe children of the marriage, who are 
volunteer and cannot enforce the seitleuient, unless they are 
parties to it(Q. or there is an executed trust in their favour (m). 


Sub-8bct. 

ProiecUoti 1019. Settlements are sometimes made tor the protection of the 
ot iettlor. settlor himself (n). Such a settleinont is liable to l>e impeached 
on any ot the grounds on which any other voluntary settlement 
may bo impeached (o). It may also be set aside at the instuiice of 
the Bottlor, and, in cases where it ia executed shortly after the 
coming of age of the settlor, it is diflieult to support it(p). If the 
settlor is competent to umlerstand and does umlerslaud the deed, 
it will not bo set aside merely because it contains provisions which 
are unusual, or which the court may think ought noc to have 


(Jt) d. //ttmpAr^^ v. Jfoiei (1775), 2 Win. Bl. 1019 ; 

V. Ttmp/ar (17S7), 2 Bro. C. C. 148; <1. B/tna r. (1838), 6 

Scott, 525 ; Currie v. Sind (1885), 1 My. ic Cr. 17; ^Aurmwr ▼. Sedgicieh, 
Crcufi^ld V. Skurmur (1883). 24 Ch. 1). 597. l^creiino distinotion in 
oases of post-nuptial settlcmcnli between a gift to wife uid children and a 
gift to a atranger {UoUoway v. Ileodingitm (1837). 8 Sim. 324. cotnmcjiting 
on SUis V. A'ffnmo (1835), L. 5& G. Ump. Sogd. 333); and, ae to nhild^n, 
see the text, infra. For a caso wIkito articles i^jguod after maniago wore 
held inoperative, aee PtnenaU v. dnd$r9on (1865). 2 Jur. (K. 8 .) 857. 

(4) TeoidaU t. BrailkwaUe (3876), 4 Cb. D. 85 ; affinned (1877), 5 Ch. 
D. 630. C. A.: Be FoH^ and IA$ter {\6111 9 Ch. 1). 87, diasenfing from 
Butterfield v. Ueath (1852), 15 Boav. 408; v. i)ta&rcl (1884), 54 

L. J. (Cu.) 241 ; Be J/j/neh, /jpaeK y. T/yneh (1870), 4 L. R, Ir. 210, C. A.: 
Be Eitate (1883), 11 L#. R. Ir. 512; see II fi/tc t. Thf^mborettoh 

(1715), 2 Vein. 702; Brown r, Jonee (ll44), 1 Atk. 188, ISO; Stileman 
V. Aikdown (1742), 2 Atk. 477 ; Rameden v. Uylion (1751), 2 Vea. Son. 304 ; 
Parker v. Carter (1846), 4 Here. 400, 400 ; Uarman v. lUrkarde (1852). 10 
Hare, 81; Uewieon v. Septs (1853), 18 Boav. 694 ; Carter v. //tnd (1953), 
22 L. T. ( 0 . 8 .) 116 : Fkil5rMd t. Smith (1854), 3 Do G. M. U 0. 727, 739, 
C. A. I Stephens v. Orsen, Orsen v. Knight, [1895] 2 ('b. 148, U. A. 

(k) Bayepoole v. CcUine (1871), 6 (jb. App. 228 ; com pare Ez parts Hail 
(1812). 1 Vee. 5 bB. 112: Ford v. Stuart (1652), 15 Beav. 493: Toienend 
y. Toler (1966), 1 Cb. App. 440. 

(h Green v. Paiereon (1886), 32 Cb. D. 96.0. A.; Joyce t. Button (1660), 
111. Cb. E. 123; compare Gandy v. Gandy (1885). 80 Ch. D. 57, C. A. 

(m) Joyce t. Uuifon (1861), 12 1. Ch. B. 71, C. A.; Green v. rutersont 
eupra, 

(a) For fonni of sell-proteetive aetUeinenta, eoe Encyoloptbdia of Forms 
and Frecedenta, Vol. XIII.. pp. 592 et eeq. 

(o) See p. 607. ante ; and see, further, title BaNsnupTCT ahd Insol* 
vkNCT. Tol. IL. pp. 146 St tee.; and soe pp. 670, 671, poet. 

(p) Bverift V. iveriU (1870), L. R. 10 Kq. 406. 
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been inserted (^); bat those who induce the execution of the deed Seor.s. 
are bound to show either that the deed is in all respects proper, or, Voluntsn 
if it contains anything special or an usual, that the setUor under- Settle- 
stood and approved of it(r), and, if it should appear that the settlor 
did not understand, the settlement will be set aside(i). *Wherd the 
settlor has understood the settlement, but his attention has not 
been called to the omission of any power of disposition in default 
of issue, tbo settlement mav be rectified by the insertion of such a 
power (0* It is desirable, but not necessary, that a settlement of 
this nature should contain a power of revocation (a). 

Buu-Sect. 4 .—In Fa\xmr o/ OtjneU o/ 8€ttior't Bounty. 

1020. In cases whore a voluntary settlement is made for the Praramptioo 
puqx>so of conferring a benefit on some person other than the of undue 
settlor, the rdalion between the settlor and the object of his bounty 
may bo of such a confidential character as to give rise to a presump¬ 
tion that the grant is the result of undue influence brought to l>6ar 
by the grantee (^). If no such coniidential relation exists, and the Bunie&of 
presumption does not arise, it is still incumbent on the person praot. 
claiming under the settlemeut to show that the transtiotion was fair 
and pniper and was understood by the settlor (c). Thus, where a 
bettlcment has l>een clearly improvident, as, for example, when the 
bulk of the Bottlor’s property was sottied so as to depnve him of all 
interest in {<1) or all control over tho management of (e) the settled 
prot>orty, it has been set aside. 

The absence of a power of rovocation does not invulidute a volun- Foveroi 
tary settle men t, but it is a circumstance to be taken into account, and reTocftttoo. 
is a circumstance of more or less weight according to the facts of 
the particular case (/). 


( 4 ) Dulhn V. Thompton (ISS^), 23 Ch. 1>. 27S, C. i\. ; see Jarraft v. 
iUam (ISTO), L. li. 0 Kq. 463. 

(r) 7. .Uu/fiags (1S71), 7 CL. App. 244. 

(4) Fridoanx v. Lt>n4dnU (1863), 1 DeG. .1. & Bxn. 433, U. A. $ DuUen r. 
TtumpiifiU ntpm; Moore v. PraiMs (1851). 0 Hare. 299. But where the 
settlor, having a general accurate knowledge of what he was about to do, 
reused to receive a detailed descriptiou of the proviaiocis because he 
relied oti bw solicitore to look iuto them on his behalf, Ihe court declined 
to set aside a deed {Loi fU v. WaUu. Ko. 2 (1884), GO L. T. 681). 

U) Jamee v. Couehman (1885), 29 Oh. D. 212. 

(o) EvortU y.Everitl (1870), L. K. 10 £q. 405. As to the effect of stat 
(1684—5) 27 Elis. c. 4. on a voluutAry settlement oontaining a power of 
revocation, sec title Fraodulent and VoidAB t£ Con vBTaKcia, VoL XV., 

pp. 101, 102. 

(b) See fhid., pp. 103 el eeq.; and see title Contract, VoL VIL, 
pp. 357 sf eeq. As to scttleruentd containing mntoal coroiants in favour 
of volnnteen. seo p. 566. ante. 

(e) Rngnenin v. BoeeUjf (1807), 14 Voa. 273; CettUe v. Acyeorih (1860), 
L. R. 8 £q. 558. 

(d) AntUreon v. Elsworth (1861), 3 Gifl. 154; mUipeonr.Kerrif (1863), 
32 Beav. 638. 

(s) NtMneu v. WiUiami (1866), 22 Boav. 462, 460; WottaMoh v. TK6s 
(1860). L. R. 9 £q. 44. 

(/) Forehawy. Ifebby (1860). 30 Boav. 24$; Toker v. Toker (1863), $ 
De G. J. Sc 8m. 487. 6. A.; MomUJord v. Keene (1871), 24 L. T. 925; 
BdU V. ZToU (1873). 8 Ch. App. 430; HenekaU v. Feredap (1878). 29 L. 
46. C. A.; Uenr^f r. Ametroug (1861). 18 Ch. D. 666. 
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Part VI.—Beneficial Interests Arising 
under Settlements of Personalty. 

8icr. 1.—Li/e InUreiti. 

1021. In & marriage eettlement of pereonaUj tbe first life interest 
in the settled property is uauallj taken by tbe husband or wife 
according as he or she hriogs the property into settlement. If both 
bring property into settlement, each, as a rule, takes the first life 
interest in the property settled by or on behalf of him or her; and, 
after the death of either spouse, the survivor (^) is generally given 
a life interest in the entire fund (h), 

Tbe wife’s life interest, whether in property brought int4> tbe 
settlement by herself or by her husband, is generally expressed to 
be for her separate use(t) subject to restraint on anticipation (^). 

1022. An owner of pro|)erty cannot settle it so as to reserve to 
himself a life intorest determinable on bis bankruptcy (f), though 
he may settle his own property so as to prevent himself from 
alienating or charging bis life interest therein (m). A person 
bringing pro]>erty into settlement may settle it bo as to give 
to any other person taking an interest under the settlement a 
life interest determinable on bankruptcy (n), and it is by no means 
unusual to give the husband such a protected life interest in the 
property brought into the eettlemont by his wife (o). 

(^) A divoroed woman siuriTea ker coverture Crawford*t BeUfment, 

OookeY. Oib$on, [10001 1 Ch. 11). 

(A) Sec Encyciopwuia of Fonos aud Precedents, Vol. XIIf., pp, 2S6 
ei ieq. Ilcceipt of income by trustees is not payment thereof to a bene¬ 
ficiary (Joknihmc v. Limb (lSi6), )5 Bim- SOS). 

(t) As to the separate use, see title Husbahp akd Wira, Vol. XVI., 
pp. 341 tt ssy. 

(k) As to the effect of the reetiuint on anticipation, see title ITvsbavd 
A vn WiFB, Vol. XVI., pp. 363 et $eq.; ami sio title BANKBrnTCT and 
Iksoltemct, Vol. II., p. 14S. 

(t) Brewer's Bemwaf, ifortoA v. Bloekmors, [1800] 2 Ch 603; and 
see, generally, title BAVCaimcT aw Iksolvbnct, Vol. II., pp. 160,151. 

(m) BrooM r. Peursoa (1859), 27 Beav. 181; Dthwla, DeimM r. 
DHm<dd (l8S0),4OCh.D. 585; Bs fTolsVa Estate, [1906] 1 I. R. 251; Bs 
BsrAwu' BtUtm&Ht TrusU, Leiottier-WarrYn v. Parkins, [1912] W. N. 99. 

(fi) Mackintosh v. Po^ie, [1895] 1 Cb. 505; and as to conditions for 
foi^itnre on bankruptcy, see. generally, titles Bankruptct axu Ixsoxr 
VBMCT, Vol. 11., pp. 145, 147, 150, 151; PRAUi^tLENT AKD VOIDABLB 
CoyrsYANCas, VcL XV., pp. 86.87. 

(o) For atom, see Eney^opisdia of Forms and Precedents, Voh Xllf., 
p. 449. Where iho husband took a life interest determinate on bank¬ 
ruptcy followed by a gift after his death on failure of issue of iho marriage 
to the wife's next of lin, tits husband's trustee in bankruptcy was held 
entitled to the iooome during the interval between the husband’s bank¬ 
ruptcy and death {Dpion v. Brown (1879), 12 Cb. D. 872; so.i Fn^ 
▼- Madcap (1673), 7 1. R. £q. 287). Where tho trust waa after the 
death of the wife to pay the inoome to the husband until he should 
beeone bankrupt or untal his death, and after the deecase of Iho survivor 
of the husband aod wife the ehOdren of tbs marriage took absolutely, 
the husband having become bankrupt and eurvived the wifo, the ohildm 
were hold entiUed to the income between the death of the wife and tbe 
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8ach ft determinable interest is generally giyen by directing that ^kpei i. 
the trufitees shaU hold the income in trust for the husband for life Lift 
or until he shall do or attempt to do or suffer something whereby Interests, 
the same or part of the same would, if belonging absolutely to him, 
become forfeited to, Tested in or payable to some pereon or persons Umiutioe. 
other than himself (;>). Such a dause, though future in terms, 
applies to a bankruptcy existing at the date of the settlemeDt or at 
the time when the interest would, but for the bankruptcy, bare 
fallen into possession (a). If the forfeiture is express^ to take 
effect on alieoation only, a proceeding in inxit^im, such as the filing 
a creditor of a bankruptcy petition, does not operate as a for* 
feiture (6). The filitig by a debtor of a petition, which is not followed 
by adjudication, does not work a forfeiture of his life interest 
under a limitation ** until be should do or suffer something whereby 
the income, if payable absolutely to him, would become Tested in 
any other pereon'' (c). The worf ** sufTer *' or any similar word, put 
in contradistinction to tho word ‘Mo,’' applies to a proceeding in 

death uf the haebanil {Re Akeroyfe SetUtmeni, IMerU t. Vttieroyd. [1S9S] 

3 Cli. 363. 0. A.; cooi|)>ue O'Dono^htu 9. O'Doiiogkm, [10061 1 1. R. 4S2). 

The giU over takes vguct on bankruptcy in the ]if4'ljmo of the wife {Re 
Akereyd'e SeUlerneni^ Robert* t. Akmyd, iutira,' Re Muggeri^e** Truei* 

(IS60), John. 62.*)). 

ip) Knoyclopredia of Forms and Precedents, Vol. XIII., pp. 447,460. A 
settlement on marriage of an mtcrest dotorminablo on alienation does not 
torininaU^ such hi forest {Loehroed t. Hike* (1H34). 51 L. T. 562 ; Jit 

V. Ttinfved^ [10031 ^ ^'k. 716 j but see Re Porter, CouUon t. Ccipper, 

(1802} 3 Cb. 461); but a covenant in a separation deed by a husbanu t^at 
tbo wifn shall receive the income of the settled property is an equitable 
sssigTiment of bis interest so that a forfeiture oeoun {R* t:pearman, Spear^ 
man v. hovnde* (1900). 82 J«. T. 303. C. A.). Ko forfeiture u commits by 
giving cgcct to a power of advancement contained in tho srtMcment whicu 
confers the determinable iife interest {R* I/odgeon, Weefon v. Ifodgeon, 

[1013] 1 Cb. 34). As to the coosCruction of iorfeituie clauses od aliena¬ 
tion or bankrnptoy under wills, see title Wtlta. 

(a) See title Bankbuptcy and Insoltekct. Vol. 11.. p. 148. «^eeur. if 
the bankruptcy is aiinal]»>d in the interval between the time when the title 
to the fund accrues to tho bankrupt and the time when it would have 
become payable to luin but for the bankruptcy {ibid.). The object of 
construing words whioli grammatically refer only to the future as induding 
the past is to gi ve eff oc t to the in ten tion manifested, an d post charges mo not 
therefore maac a ground of forfeiture in the face of a recital lu the settle- 
men t that charges had been created (IFsifv. T7iUmiiM,[)899] 1 CbJ32. C. A.). 

(t) Lear v. LeggeU (1830). I Russ. U M. 600; Pym t. I^oekyer (1841), 12 
Sini. 304. The fact that the income is expressed to be given to the bnsband 
and his assigus during bis life docs not bring an iovoluniary alienarion 
within the olauAo (72s Xcliy's Srttfmsat, TTsit t. Turner (1888). 59 L. T. 

404). bnt a charging order obtained by a creditor teminatee an interest 
limited nu til the execution of some assignment or act whereby the interest 
might be inoumbered [Mcnitfiore v. hehren* (1865), L. R. 1 Eq. 171). On 
other btuid, a gift over, if the bcuefidjury should be preolndod from 

E rvonal enjoyment by any legal disability, takes effect only oo a personal 
labiUty being impoMd by the law in farfftMi, such as naokruptcy or 
oonviotion for iclony, not on a disability voluntarily created, luca aa an 
alienation or charge (fie Corsip, Cnreio v. Oom, [1896] 2 Cb. 311, C. A.). 

(e) He Jlfoon, fix ports Dctosi (1886). 17 Q. B. D. 275, C. A .; compare fi# 

TTetbirtM, Ex parte TKord, [1902] 1 Ki B. 713 (where It was held mat the 
words ^Meoomo bankrupt" meant ''bcadiadieated a bankrupt" ]; butue 
Jt* Walker, Ex parie Qotdd (1884), 13 Q. B. D. 454; fis AniUrstT Tnuts 
(1872), L. B. U^Sq. 464. 
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iuntumidf, and includes tbs case of a charging order obtoined by a 
creditor agaiDSt the trust fQDd(e), or the termination of the life 
interest after divorce under an order of the Divorce Court (/). 
The word forfeited in a gift over in case the settled property 
should be forfeited to or become vested in any other person'’ 
meal 18 liable to be taken a«ay» not merely actually taken away (fj\ 
A trust until insolvency moans until the beneficiary is unable to pay 
his deW(A). 

1023. A settlement on a husband and wife during their joint 
and natural lives has been held to mean during their joint lives and 
the natural lives of each of tbemO). 

Where there has been a trust of income for the separate use of 
the wife, with a gift over in the event of her dying in her husband's 
lifetime, the wife has boen held to take a Ufo interest by 
iuulicatioo (A). 

tn some cases, on the construction of the particular iiistnnnont, 
trusts for the benefit of a parent and children havo been hold 
to confer only a life interest on the parent (/). 

1024. A settlement of personal property on a person for life, with 
remainder to hie or her executors and administrators, gives the 
donee of the life in Unrest the property absoluloly, the Uinitation 
to executors and administrators being the same as to personal 
property as a limitation to heirs as to real estate (m), and this 
18 80 notwithstanding the interixMition between the life intorostand 
the ultimate remaiudor of a power of appointment by the donee 
of the life interest by deed or will (h), or by will o)dy (o). There 
is, however, a difference between a limitation to exocutors and 
administrators and a limitation to next of kin, and whero projicrty 

{d) Throekfuoriw, Kr parte £y$ton (\S77), 7 D. 145, C. A. 

(e) koffey v. (1867), L. B. 3 Kq. 7G0. Whore lands wore settled 
until the tenant for life should commit, or knowingly |M>rndt or sufTcr to be 
committed, any act whereby his interest in tho lands might becomo the 
property of a third party, or until the lands shonld be taken in execution, 
the interest was held not to be forfeited by a judgment being obiahied ami 
a writ otfi.fa. issued against the tenant for life {ifs (i887K 10 L. K. 
Ir. 24). 

(J) lU Oarsu's SeUietnenl, (Mibrand r. Carew (?010), 66 Sol. Jo. 140, 

(g) B4 TnuU (U85), 30 Ch. D. i 19. 

(A) De Taski v. Le Tavernier. De Taetet v. Hmiik. Bwiik v. JU T4tetei 
(1836), 1 Keen, 161; Vremcn v. Sciosn (1865). 35 Beav. 17; miUonv. 
CrvfU (1873). U R. 15 £q. 314; Nixon v. Verry (1885). 30 Ch. D. 196; 
compare KonieRore v. Snl^oten (1867). L. H. 5 Kq. 3r>, where tlio limita¬ 
tion was until tfie beneficla^ should bi^nie bankrupt or take tho beDObt 
of any Aot for the relief of insolvent debtors. 

{i) Smith V. Oakee (1844). 14 Sim. 122. 

(A) TunrtaUy. Trappee (1830), 3 Sim. 308. 312; AUin v. Orawihau 
(1661), 9 Hare, 362 i SWeetmon v. ButUr^ [1908] 1 1. ft. 617. For cases 
where the wife has been held, on the constraction of the eettlemont. to 
take a greater interest, aee OUtrks v. BaekwU (1788), 3 Bro. C. 0. 804: 
Smith V. King (1836), 1 Bum. 363. 

(1) Chamheri r. AM;ifM(]883), 1 Sim. 6eSt. 382 ; Fowler v. Huulsr(l820), 
3 Y. & J. 606. 

(f») Andereon v. Dawton (1808), 16 Vet. 532. 

«(a) //oUotMp V. ClOfAeea (184$), 2 Hare, 621. 

( 0 ) DeoaU v. Viekone (1845), 9 Jnr. 660; Ht, John v. (1847), 13 

Jur. 373; Page v. Soper (1863). 11 Rare, 821. 
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was settled on a wife for life, and then as she shonld appoint by will, 
and in default of appointment for her next of kin, it vas held that 
she took only a life interest with a power of appointment by will <p). 

Skct. 2.—^Powers of Appointment, 

1026< As a rule, in personalty settlementa the settled fnnd is 
held by the trustees after the death of the surviTor of the husband 
and wife upon trust for the children or more remote isene of the 
marriage m such shares and for such interests as the husband 
and Wife by deed, revocable or irrevocable, jointly ap|>otQt, and in 
default of such appointment as the survivor by de^, roTOcable 
or irrevocable, or by will or codicil, shall appoint ( 7 ). The exlen* 
sion of tliis power to the more remote issrie of the marriage 
was rendei'ed necessary by tlie inconvenience of a limitotion 
to children of the marriage only, whicli prevented parents from 
providing for their grandchildren (a), so that tlie issue of a chihl 
predeceasing the paient might be left unprovided for, it being 
impoBPible to appoint either to the issue or to the [i^rsonal repre* 
seutativos of the deceased child ( 6 ). The donee of the power 
must bo careful in exercising it to seloct onlv such objects 0 ! (he 
power os are within the limits prescribed by the rule against 
l>orpetuitios(c). 

if the appointment under such a power is made l>y will and (he 
appoinloo dies in the lifetime of the donee of tho powerrthc appointed 
share lapses and goes as uoappoiuted among the surviving objects 
of the power (d). 

1026. The power is usually expressed to bo to appoint to one 
or nioro exclusively o! the others or other of the chiiciren or issue, 
although every power is nowpnmd facie exclusive 

A power in appoint to children at sucli ages as the donee of 
the power shall appoint authorises an appointment to a child en 
ri-nfre Ha were at tho date of the appointment (/), and such a child 
cun take by virtue of an appointment mode under a power to appoint 
to issue born before the date 0 ! appointment (p). 

(р) Audertion v. Dateean (ISOS), Z5 Voa. 0.13; sec WoUfrbfek y. Itamv 
(IS07). 23 Beav. 423. 

( 7 ) Svo Knnyclopscdia of Foimo and Precedents. Vol. XUT.. p. 426. 
As to powcis el appointment among a class, see title Powers, Vol. XXIII., 

p. 33; aa to powers of revocation, see iAtd., pp. 46, 48; and. as to the 
invalid CTorciMi of powers, sec pp. 49 et ee^. 

(o) Alexander v. Alexander (1755), 2 Ves. Sen. 640 ; Smita v. Camtlford 
(TA>rd) (1795), 3 Ves. 698 ; KennerUif v. Kennetle^ (1653), 10 Uaro, 100. 

(6) JUnddiftm v. Andrew (1747), 1 Ves, Sen. 57; Re Sueanni'e Ttniiie 
(1877), 20 W. R. 93. 

(с) As to who arK lawful appointees, see title PERrETOiTw, Vo). XXII., 
I>p. 350 ei eeq. 

{d) GrijjUht V. OaU (1844), 12 Sim. 327; .HofyfoNd v. Levin (1884). 26 
Oh. 1). 208, C. A.; see title Wills. 

(s) Powers of Appointraent Act. 1874 (37 Ac 38 Viet. 0 . 37). s. 1. For 
various forms of tKiwers of appoiatTafni, see Rnoyclopsdia of Forms and 
PicccacDta, Vol. XlII., pp. 300. 341. 380, 417, 692, 597. 

(J) Rearan v. DeebrUay (1851), 14 Beav. 635. 

fp) Re Famecmhe't Tmete (1878), 9 Cb. D. 652 (where the power 5f 
appointmoQt was conferred by will, but there sesini no reason ro doubt 
that the same view would be taken in the ease of a power confcired by 
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The donee ie general!; authorised to make provisioii tot the 
mamtenonee, edooatioDt and adranoemeDt of the objects of the 
power. The statutory powers as to inaiiiteiiaDce(fc) are available 
as to lutereets taken ay infants under a power ol appointment, 
but the donee of the power can only make provision for advance* 
ment under eiprees authority for the purpose. A power of 
appointment by will given to a husband and wife is not well 
o:ieroised by an appointment ma<le during the joint lives by the 
will of the actual survivor (i). 

SscT. S.^Hotchpot Clauu, 

1027. What is called a hotchpot clause (A:) precludes appointees 
of a share of the fond from participating in the unappointed fund 
without treating the appointed shares as received m or towards 
satiafaetion of the shares to which they would be entitled if the 
whole fund were to go in default of appointment (1). 

If the power of appointment extend to issue more remote than 
children, the hotchpot clause should be expressly mode to apply to 
such issue (m). 

1028. The hotchpot clause applies to appointenonts of life or 
reversionary interests which must be valued for the purpose in the 
best way possible; and, if the parlies canuot agree, there must be 
an inquiry at chamliers to determine such value (u). 

The ordinary hotchpot clause in settleraonts does not apply to 
advaucenieots (o). 

1029. If two distinct funds aro sottlod for the same purposes by 
two distinct deeds, each contaioing a hotchpot clause, each hotch[)ot 

deed ; and, as to the rights of posthumous children, boo, lurthor, titlea 
DSSCBKT ASU DlSTHIRUTlOX. Vol. XL. pp. U, notO (a), 16 : iNl'ANTS ANU 
CiiiLUKEN, Vol. XVU., p. ISO, note (d) ; Beal PaorsitTT amu Cuattbu 
B£4L. Vol. XXIV,. p. 220; Wills. 

(A) See pp. 684. 683, po$t; title Infants ano CUiildesn, Vol. XVIL, 
pp. 87 ei $eu. 

{0 Re Mcir's SetOemeiU T^uiU (1882). 46 L. T. 723; see UUc Powsas, 
Vol. XXllL, p. 22; and, as to the exercise of powci-sgeunraby, see ibid., 
pp. 14 et eeq. 

(A) For examples, see Eoeyolopsdia of Forms cod Procedeots. Vol. 
XIIL, po. 417. 427, Vol. XV.. pp. 405, 464, 488, 647, 

(1) In the absence of a hotchpot clause the appointee of a share in a fund 
is entitled to shari> in the unappointed rcsiduo v. Vi^geil (1784), 

2 Ves. 351; AUeway v. AUwag (1843), 4 Dr. War. 380 ; nalmeUy T. 
Vaughan (1857), 1 De G. & J. 114; Wonhwell v. flanroU (1831). 14 Bcav. 
143; Foster v. Cauiley (1855). 6 De G. M. & G. 55; JU At/retan B^talee 
Trutii (1883), 31 W, R. 702; (l/Mev. Ooote(l880), 7 L. R, Ir. 564. C. A,); 
see also title Bsscent akd Distribution, Vol. XI.. pp. 20. 21. The 
rule may, however, be excluded by dear expression of iatention on the 
part of the appointor {ForUeeue "v. Gregor (1800). 5 Voa. 553 ; Fo$Ur t. 
CauiUy, iupra), or by the ^pointee agreeing to take under the appoint¬ 
ment in lien of his share in the usappoioted property {Olune t. Apjehn 
(1868). 17 1. Gh B. 25; AfmUvnfr. Ivan (1875), 9 1. H. Eq. 180). 

(at) LangeJow v. Longilcw (1856), 21 ifeav. 662 ; /JtwiU y,Jardi$\$ (1872), 
L. R. UF-q. 58. 

S I Backer v. SeheUfieid (1868). I Rem. 5 b M. ^6; BaUe v. Drake (1876). 

. D, 217 ; but see ffitiwifiisoii v. Jeffreye (1864), 18 Jur 1071. 

(o) Re Fo^, Wodekoiue v. Fes, (1804) 1 Ch. ^0. As to advancement, see 
pp. 686. 686. peri / title IVFAVTS AND ^ODEXV, Vol. XVlL, pp. 92eiieq. 
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clause applies only to the fund seUled by the deed eontaiDing Swot. 1 . 
it(p); and where a eettlemeot declared exprees traate of one fund. Hotchpot 
with a hotchpot clause referring to that fun<t the hotchpot danse daw* 
was held not to be incorporated with reference to a second and distinct 
fund by a general reference to the trusts, powers, provisoes, and 
agreements expressed in reference to the former fond (^). A settle¬ 
ment, however, may in the absence of express words contain a plain 
indication of intention that the hotchpot clause shall apply to all 
funds thereby settled (r)» 

1030. If a will contains a hotchpot clause, advances to children Hotchpot 
made by a testator during his lifetime or by the trastees of bis will 
after bis death, bat before the actual distribution, must be brought 
into account (i). The clause only applies as bc^tween children, and 
cannot be used to enlarge the share of a beneficiary who is not a 
child (0- 


Sbot. 4.— Tf‘U$t$ in De/auU of Appointment, 

1031 In default of and subject to any appointment the settled chUdr«& . 
proi>erty is generally, in settleuienls made on marriage, directed to 
go to all the children or any the child of the marriage (lO who being 
sons or a son shull attain the ago of twenty-one years, or beiog 
daughters or a daughter shall atfauu that age or maiTy under that 
age, and if more than one in equal shares («). This form of vesting 

(i>) MonUigHe v. Monteufue (1862), 16 Beav. 666; U’«U*tl<y {Lady) ▼. 
Motyiinaton {Lord) (IS66). 1 Jur. (m. s.) 1202 ; m*c also pp. 70S. 709. pot^t. 

(a) ite Brittol (Marquir), Oroy (Bari) v. [lS67j 1 Cii. 946; Re 

OavendieK droevanar ▼. [1U12J 1 Ch. 704 ; Be Varke Wood, Senior, 

Re Markc Wootl ilinor, WodehoH>=o v. Wood, {1916] } Oi. 303. 

(r) FJulrMnoon v. ToUer^ftfim, [1808] I T. K. 403 ; Re Perhino, Perkino v. 

Dflflot (1802), 41 W. R. 170 (a csso of a wUl); coniPAre Slnreo V. Ponton 
(1807), L- R. 4 Kq. 40; Middleton v. Ifiadrow(IS73), L. R. 16 £q.212. 

(<) HiUem V. llUton (1872). L. B. U Kq. 468 ; Smiik y, Coeoi^r (IB78), 

9 Cb. I). 170; compsro Fox v. Fox (1870), L. K. 11 Eq. 143 (where o 
toBlator diroctfefd that any sums paid by liis cxccuton to tUo tnistc<*e of a 
daughter^ tnarriago sottlomcnt lu pursuance of a coyonant by bim should 
hih brought into uotolipot). As 1o adyonocment generally, see title 
iMTAKTS AND CiiiLDRSU, Vol. XVII.. pp. 02 0 * feq.; and. UB to clauses in 
wills for bringing adyancss into botebpot, boo title Wills. 

(0 M^nerisooen v. WalUre (1872), 7 Cb. App. 070; StoicaH v. Sto^rt 
(1680), 16 CU. f), 630. 

(u) An ultimate trust for children of the iutendod htisbandhas been held 
to iDelude i^drcu by a subseqr.cTit xuarriage. notwithstanding a liznitatlon 
to him in default of childron of the tboii intended znurriage (I#a04*y. 7Iuoko9, 

Same v. Same (1870), L. R. 9 Eq. 191); and a trust for children to be bom 
of the marriage includes children in esUtenee at the date of the settlement 
(Slincihy T. (1718), 10 Mod. Kep. 398; Hovet v. Jreload (1718), 1 
P. Wm». 426); and see Cook y, Uook (1706), 2 Vcm. 546. 

(a) See Encvolopssdia of Ponos and Preoedeiite, Vol. Xlfl., p. 427. 

Whore no proylsion was xuade for ohiidroii, but the settled property was 
to go as the survivor of the husband and wife should appoint, it was held 
that they wore able to put an end to the Bcttleroent by a joint appointment 
(Mnoarmiek y. BuUer (1787), I Cox, Eq. Cas. S67). If limitafciooB or trusU 
giviug a vested iuiorost at birth are employed, they are aecompanied by 
a kind of shifting cUose. which is called an aceraer clause. By uiis clause, 
on the death of a child under twenty-one, and, if a daughter, wjtb<mt 
being married, hie or her ahan deTolves on the othw children or child. 

In eouatrulng a clause of this natiiro there is no dietiuotion between a 
deed and a will {Ro Friit^o SottUment, Oolo r. dieoff, 11906] 1 Ch. 47} i 
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the eheres of childreo makes the attainment of the age of twenty* 
one or marriage (as to daughters) the decisive test as to whether 
the children shall take or not (h). The rale of convenience which 
has been eetablished in the case of wills (c) that, where there is a 
provision for members of a close oontingeutlj on their attaining 
twenty-one siuiply, so soon as any child would, if the class were 
not susceptible of increase, be entitled to call for payment, the class 
shall become incapable of IncVeaee, applies also to settlements, at 
any rate if mado by volutitary deed (<f), though by reason of the 
previous life estate m the pareut it Is not as a rule called into play 
m a marrluge settlement. 

A trust in a marriage settlement in favour of children at any 
later age than twenty*one is void for remoteness (c). 

1032. The provision for daughters is sometimes made dependent 
on their marrytug with the consent of their parents, or of the 
trustees of the settlement (/}. In such a case, if the consent ro* 
quired is that of a class of persona who, without the fault or default 
of the benoficihry, have coased to eust and cannot be brought into 
existence, as in the case of tbe consuut of the parents being required 
and one or both bein^ dead at tbe time of the marri<^;e, the consent 
may bo dispensed with (j /); but the consent is not dispensed with 
on the ground that the class of persons whose consent is required 
is not actually in existence at the time of marrhigc, if such a 
class could have Ini^en brought into existence, as where the consent 
rot^uked that of trustees or guardians (A). 

A dii'ection that the shares of daughters aliall be settled is 
inserted only to provide for tbe daughters’ childien, if any, and if 
auy daughter has no children tbe object for cutting down her 
interest is gone, and she takes absolutely (t)« 

and t4;e CoU v. ifewell (IS4H). 2 Jf. L. Cam. J80, 236. Tlic court voustrucs 
^’nurvivorif as if theroisa aufbcicnt contoxttociiaMo this to be 

dooc (l£f Vote v. AftvO, |1S001 ) Oh. 47 ; 

SsUUvteni Truth (tS7C), 1^. R. IS Kq. 320). thoiigli otherwiao the words 
muAt bear their grammatical mcaoiiig (Cola v. tupru ); see title 

Wills. Siirvivon»hip )ias hIik> been referred to the period of vc^tiog 
(Re Ac<Hih ii'effUme/ti (1SS9), 29 L. J. feu.) 383). and of diatribution (Reid 
y. Reid (1862). 30 heav. 388). As to shifting claiucs genoraUy, see 
pp. 693 ei se^.. poet, 

(4) v. J^apur (1880), IS Cb. D. 614. 632. The period lor 

vpstifig should oot be suspended for more than twenty-ono years (iSa 
Jfoneh Seiflemeni (1835), 21 Bcav. 174; Re Sath't ScftUmetU Truete 
(1882), 30 W. R. 406): so6 title PESPbTiutiRa, Vol. XXII., p. 338. 
A reloience to marriage without more has beeu lield to moan murriago 
duriog minority (Lang v. Fuf^h (1842), I Y. A C. Ch. Caa. 718). 

(e) See title wills. 

(d) Ra £napp*e RetilemerU, Rnapp v. Vaasfifl, [189SJ 1 Cb. 91. d'amtla, 
, it applies to settlementa for vaTuo (ittd.). 

(a) See title PjutpRTorrjBS, Voi. XXJL. pp. 338. 339. 

(/) Saeh a condition ii enforoeabJe if it is acconjpuniccl by a gift over on 
marriage witbont tho required consent (Be fVAitingy Setflemeftt, WAiting y. 
X)e BitUen, [190Sj I Cb. 96, C. A.); and see titles Uins, Vol. XY., p. 423; 
Wilx4. 

(f) JJaweom v, OUwr-M(utep (1876), 2 Cb. D. 753, C. A.; Oreen v. Oreen 
(J846), 2 Jo. A Lat. 629. 

(b) Be Broumh W4Rf He Brom'a 5AfiaauHil (1881), 18 Ch. D, 61, 0. A. 

As b^fts of iegacue conditional on marrisge with oonsout, see, further, 
title wnxs. ^ 

{i) Be Sidwtp HeB SeUUe (1877), 37 L. T. 487 : and see title Wou, 
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1033. As in the ease of portions (k), so in ths case of proviston for 
issue, the rule is that if the BSttlament clearly and unequivocally 
throughout all its pro visions makes the right of a child depend upon 
its surviving both its parents, the court has no authority to control 
that disposition (f ); if, however, the settlement is in any of its 
provisions nrahiguously expressed, so as to leave it in any degree 
uncertain whetlier it was intended that the right of a child should 
depend upon the event of its surviving both its parents, then the 
court is bound by authority to declare, upon what may be callod the 
presumed intention in instruments of this nature, that the interoat 
of a child, though not to take efToct in poesossion until after the 
death of l>oth parents, <Iid, upon the limitations in the hvttleiuent, 
vest in eons at twonty-one and in daughters at twenty-cue or 
marriage (m). 

1034. Where trusts are declared hi fa\*oar of the ot a m<trriago 
the question frequently arises wliether the meaning of the word is 
confined to children of the marriage, or whether and to \^hatoxtent 
it includes grandchildren. The word ** ishoc** occurring m a deni 
and in a will(n) pnmd ftu if includes all descendants, aud must be 
construed in its largest sense (o), li, however, issue are pobited out 
as perboiifl to take with reference to the share of the patent a 
whi<’h, so far os regards the parent, fails, tboj take on the principle 
which may 1)6 callnl the 9 u<«si-repreKt*niaUve principle; that is to 
B«iy, the childronof carli parent wWso share fails take that pareiilV 


(t) Sc» pp. aes, ptM, po$ly und the iumcs tbero cited. 

(t) Bright V. Botrtiimih '4 Sty. U R. 3IA; Jtfferg t. Jffffrv (IS40). 17 
Sim. 20; Boinett v. Blnie ^ Prew. ^ 117 ; Bfutf v. ConNofl^ 

(1874), 8 I. It. 1:^q. 112; JMtifd v. iiockrr (1804), 10 Boar. 140; ooio- 
pare EdQin^lon'n TrwiU (1835). 3 Drew. 202 (whore a gilt over to 
children ** (brn living *' was held to refer 1o the penod at which the prior 
life interest detenumed). 

(SI) Ptrjffi V. Oureoti {Lord) (1820), 5 Madd. 442; Totrfti t. Franco 
(1830), 1 Bum. it M. G40; BeOWebare BrflUment TrusU (1875), L. K. 20 
Eq. 711; Martin t. I)o4f (1884), 15 L. K. Ir. 345; compare Ihet v. 
i^sr/ret (1844), 1 CoU. 128. llie doctrine of the court U to occehrate, if 
poMiblf, the period of vcstinjc unless there la somethiog in the document 
to show an jDU*ntion to poMtpoue enjoymvDt until the happt'uing of some 
event porsonal to the parties interested Ibemselves {DarJeif v. rerrtval, 
[1000] 1 (. It. 120); and sec titie Wills. 

(a) With regard to wills the oonrt always looks at the intention of the 
testator, and adopts lu practice. If not in theory, a more ben^nant rule of 
eonstruction than in the case of an executed settlement, which it slwavs 
takes as it finds it {Be Warren' i Tmift (1884), 26 Ch. D. 208. 217). For 
oases under wills where the word ** issue ** bus been restricted to children, 
see Be Hopkine' Traete (1878), 9 Ch. D. 181; title Wills. Tbeword 
has also been restricted to ohildw in marriage articles, wluch are treated 
only AS A memoTADdiun of instructioD (£«r^ v. Sioi/i (1836), 8 Sim. 168 ; 
TKompion T. Simpeon (1841), 1 Dr. it war. 459; uajnpSsB v. Sandpe 
(1803), 1 Sob. d^Lef. 281). 

( 0 ) Be Warren'M Trutte (1684), 26 Ch. D. 208 ; 27o6bs v. TMUl, [18051 
1 1. B. 115 (commenting on Be ZHami's TruiU (1869). 4 I. B. £q. 1, ana 
Re Denit^ TVuffi (1875), 10 I. B. £o. 81): South v. Searle (1856), 2 Jur. 
(W. S.) 300 ; Uarrieon v. 8ymon$ (1866). 14 W. R. 959; DeaopAKr v. Brooke 
^1875), 9 h R. £q. 489; compare B^pdon WiUkore (1789), 3 Term Rop. 
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Bhare» but graudehildren aru not admitted to take in competition 
wit^ cbildian (p). 

There may also be euch a context in a deed aa to limit tbe word 
ififlud*' to children (g). 

A sabetitatioDal in favour of the iaane of a named parent, 
in tbe event of euw parent dying in tbe eettlor's lifetime, does 
not fail by reason of tbe parent being dead at the date of the 
settlement (aV 

1086. When a settlement, by which the property is given to a 
class, contains no gift over in default of appointment, but gives 
a power to appoint in what shares and in what manner tbe 
members of that class shall take, the nroperty vests, until the ^wer 
is exercised, in all the members of the class, and they all t^e in 
default of appointment; but, if the instrument does not contain a 
gift of tbe property to any cla^, but only apower to give it amonff the 
members of the class as the donee of the power may think fit, tnose 
only can take in default of appointment who might have taken 
unaer the exercise of the power, in the Utter case the court may imply 
an intention to give the property in default of appointment to those 
only to whom the donee of tbe power might give it ((). It follows 
that. In the former ease, tbe representatives of a member of tbe 
class who dies in the lifetime of the donee of the power are entitled 
to participate in tbe property, even if tbe power of appointment is 
only ieatamentary (c). in the Utter case, the representatives are 
entitled to participate if tbe power is one which the donee could 
have exercised in his lifetime (d), but not if the power is purely 
testamentary (s). 

No trust was implied in favour of issue where a ssttleuieut 
of the personal estate of a female infant, executed on her marriage, 
gave an interest to the issue in tbe event of the husband surviving 
the wife, but made no provision for the contrary event, which 
happened (/); nor where there was a gift over in default ol 

(p) BoKtuca V. S^ltu (ISSS), tZ Beav. 40. following v. Bq$9 {1S5S), 
SO Beav. S46 (s obm on m will); A%d*r$^ t. 8t. Vincent (FtBtNwal) (1866). 
2 Jut. (H. s.) 607 ; ManhaU ▼. Baker (1862), 31 Beav. 608; Barraclouak 
V. BMUito (1884), 63 L. J. (CB.) 841, 

(g) As where a gift to Ume was foUowc'd hy a gift to one child if there 
should be but one {Re BirerVe Contract ()878), 1 h. R. Ir. 256. C. A.), or 
where a power of appointment given in the event of deaUi without leaving 
lawful iMue wvs foUewed by a gift over in defanlt of apporntment, in 
case then should be no chilam (£# UeoBCe Settlement (1856), 23 Beav. 
183 ; Gordon v. Hope (1849). 3 Bo G. Sm. 361). 

(a) Bamee v. Jenninge (1866), L. B. 2 £q. 448; and see titie Wru8. 

(5) Lambert v. Tkwaitee (1866), L. R. 2 £q. 161; Bemoick v. QrtenwU 
(1847), 10 Beav. 412. In a marritge settlement where the power is to 
appoint amosg isnie, eneh an Uferonoo would be oertaU, out In other 
eaibea it ia a qneattoo of eonatruOtlMi whether or not tharo is a geaoral 
intention to beaeSt tbe olaia; see Re Weekee" SMementt [1807] 1 Ch. 289; 
and see, further, title Powzbs, Tol. XXIU., pp. 70, 71. 

(e) Lambert v. TkmaUee, enpra. 

]d) WiXeon t. INaaU (1883), 24 dbu B. 244 ; but aea Winn v. Fenvkk 
0848), 11 Beav. 438, whioh oase was, however, adversely commented oh la 
L a mh ert v. TkooHee, sufro. at p. 160, and probably went on grounds 
peenliar to the ease. 

( 0 ) Re BueantU'e Tvuite (IS77). 26 W. R. 83. 

(/) PrUplt V. Pr4iipl« (iSS6), 22 Beav. 63^ 
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appointzoeot or there bemg no issue of the intended marriage 
to the heir of the wife (p). 

Sect. Children. 

1036. Primd facie any general description of desoendants^ or a 
class of descendants, such as child," " son," or ** issue," means legiti* 

»maie descendants (A). There is, however, no obieetion to proviuon 
being made by de^ (i) for iUegitimate children bom at the date of ' 
the settlement (A), provided that the^ are sufficiently identified as 
the pereona desi^nata (f); bat a provision by deed for fotore illegiti¬ 
mate children Is void as being contrary to public policy (m), and it 
makes no difference whether such provision is made by the father 
or by the mother (n). 

SxcT. 6.—TVttif# tti Default of Xitas» 

1037. A settlor may of course declare any ultimate trusts of a fund tnuw in 
settled by him, but as a rule tho aim of the trusts in default of issue 
contained in a settlement is to return the settled properW to the 
destination it would have bad if no settJemeDt had bMn maae(o). 

The ordinary ultimate limitation of pervoDAl property settled by tTnuiiimi. 
the husband is for tho hnsband absolutely in default of issue (a). 

The wife's fund is generally settled on such trusts as the wi^ shall * 

by will or codicil appoint, and in default of and subject to any such 
uppoinlment, if the wife sliall sorvive the hiibband, in trust lor the 
wi fe for her sopiirate use (b), but so that during coverture she shall not 
have power to alienate tlie interest thereby given her otherwise than 
by teiitameutary appointment (e), but if the husband shall survive the 

( 9 ) He 2>Va4< (1893). St L. B. Ir. 340; compare Ooldrinff t* 

l%wood (ISQi). 3 GiJI. 139; toe tiUo Wills. 

(A) IVilAtnsea v. Adam (ISIS). 1 Ves. A B. 422; Deoer v. Alexander 
(1843^3 Hare, 270: title Deeds and Otoeb IxstauuENTS. Ve1.2..p. 439. 

(«) jPor cases arisia|r on the oontUnctioD of wills, see title Wills. 

(A) InoluOing a ohdd ventre $a mbre at the date of the settlemeot 
(JMem T. >otfler, [1900] \ Cb. C7S, 0. A., overruling Be 8kmo, Bobineon 
T. dhtfw, (1994] 2 Ch. 073, oo this point). 

(i) lUefliUmate children may take under a gift to children where there 
are no legitimate children at the date of the settlement (GoM v. Prender^t 
(IMS), 1 E. & J. 439 : Bbbem v. Fowler, enpro), 

(«) BlodweU V. Bdifofdi (1590), Czo. Elis. 509; Tfittwon v. ffslAtasoa 
(1849), 1 Y. A 0. Cb. Cas. 657 ; lomae ▼. WriaU (1883), 8 Uv. K. 709. 

(n) T. Tkevm (1881), 27 L. E. &. 457. ll to iikgitiiut, 
ohildren generally, see title BaSTAEDT. Yot II., pp. 425 et sep.; aud as to 
the presomptiou of legitimacy of the child of a married woman, see 
«M., pp. 427 ei $eq. 

(o) Trusts in ddault of issue may arise on the diasohitiott of a marriage, 
there botim no iwoe of the fnaniage (Bead v. Ta^flor (1951), 2 26tn. it a. 

473). A gut over on the death of issue under age was held to take effeot on 
there hoing no weae of the maniage (OeSom ▼. BeOmtan (1800), 2 Gift $93). 

(a) 8oe Eoeyelopwdia of Forms sad Precedents, Vol. XIll., p. 417. 

(b) It bss bMD held that a trust for such ohildM of a future marriage 
at toe wife, if ahe survives her husbi^, shall by will appoint does not 
interfsre with her right to the trust funds under an absolute trust lor h« 
if she survives her husband and there la no issue of the intended mairisge 
(IfMWea V. Cooke and Bomeon (1935), 4 L. J. (p. &) (CW.) 46). 

(e) Formerly, if the pow« of wp^tment by im given to a married 
woman was ma^ eonditieual on am predeooastng bethmiband, a will duly 
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wife, then in trust for anch pereon or perfione os under the Statute 
of DUtribution (d) would have become entitled thereto at the death 
of the wife, if ehe had died a epioater absolutely en^tl6d thereto 
intestate and domiciled in England, and if there should be more than 
one as tenants in common in the shares in which they wotdd-have 
taken under the same Statute (e). 

B'ailure to give an absolute interest to a married womau in the* 
event of her surviving her husband, so (hat the next of kin acquire 
an iodefeiisible interest, lias been held a ground for rectification 
upon the unsupporUid t^tiiuony of the wife that her intention was 
o^y to protect the settled property during coverture (/). 

1038. If the settlement gives the wife only a life interest with a 

S lower of appointment by will, and there is a trust lor the next of 
;in in the event of her husband surviving her, tbo trust for the next 
of kin cannot be revoked or defeated by the wife during her life (^). 

If the wife survives her husband, she takes an ai>soluto interest 
in personalty settled upon trust for her for life, and in default of 
apt^intment by will in trust for her executors liud administrators (h); 
while if she predeceased her husband and dies intestate, the property 
passes to ber administrator, wlio may be the husband (i), ana not 
to her next of kin to the exclusion of her husband (it). 


executed and authorised at tbo time of execution would have failed to pass 
the settled (tfoperty ii the wife survived her husband and did not republish 
her wUI (Pries v. rarkw (IS4S), IS Situ. ISS ; TrimmtU v. Psfl(lb53), 16 
Beav. 537 ; iiloiUock v. OriiUUt (ISSS). L. U. 7 £q. ; WiUork v. yobU 

(1870), 1^. it* 7 U. L. 580: aod those oases wore net afTroUd by the Married 
Women's Property Act, 1862 (45 46 Viet. o. 75) (As Vvic$, SUiJford v. 

SUtJford (1S65), 2S Ch. D. 706; As Cuiw, JHatiMfiefd v. Alamjitld (IS89), 
43 Oh. D. 12, C. A.); see title W'lua); but rcpublicatiou is no longi*.r 
necessary (Married Women's Property Act, 1893 (66 & 57 Viot.o. 6$), a. 3). 

(d) 22 23 Car. 2,0. lU; see title Uesccnt andDisthibvtiom, Vol. XI., 
pp. IG d itq. 

(0) See EDcjclopttdia ol Foruis and Prevedente, Yol. Xlll., o. 426. 

(h irolisrbset' v. Barrow (1657), 23 Bcav. 423; SmtU v. lUff^ (1875). 
L. It. 20 £q. 6GG; Hanley v. Vtarton (1876), 13 Cb. D. 545; Voo% v. Btam 
(1879), 27 W. K. 212 ; Bdwanu V. PliwAam (1870). 28 W. R SO. 

(9) Andereow v. JMweon (1806), 15 Ves. 632; Paul T. Paul (1682), 20 
Ch. I>. 742, <X A., affirming S. C. (1881) 10 Cb. L>. 47. and overruling: Paul 
V. Paul (1680), 15 Ch. D. 580. 

(A) Page v. Soper (1853), 1 £q. Bop. 540; compare Jfaloohn v. 
OTal/aaJtan (1835), 5 L. J. (Cif.) 137. 

(i) ffaf&urlon v. HadJlelJ (1657), 6 L. J. (cu.) 203 ; AUsn V. TAo/p 
(1843), 7 Beav. 72. 

(it) X^*el V. Zhtdley (1641), 1 Ph. 1; A.-O. v. JfalAin (1646), 2 Pb. 64; 
compare HawfU v. Oayltr (1842), 6 Beav. 157 ; iforris v. ifoiess (1645), 4 
flare, 566; M^Aeruio v. Afoeikefists (1851). 3 Mac Ai G. 556. A limitation 
to the ezeentera of a living peiaon after the deaths of iwo other persons does 
not fail by roasoo of the deaths e( such hwi mr^Diiouod pereose in the life* 
time of the first (Brnmenv. A55«y(l810), 1 Jao. A; W. 381). The doeiaion 
in Bidmsf y. Jny (1830). 4 Sim. 46, aAnned by Lord Brooouam, L.C. (1884), 
3 My. Si K. 167, in whiob the next of kin of the wife were held entitled under 
a trust for her executois or adnuoistratois, turned upon the particular (orros 
and provUiona of the settleneut, m oontroUing toe natural and ordinary 
ntaaniugol the words (A.-(7, ▼. MaUtm^eupra). la SmiiA v. i>«disy (1836), 
6 Sim. 125, a trust of the wife's property for (be eieoutois or adminis- 
dratoTs of the wife's own family was held to be a gift to her next of kia, 
bat in the aaroe case a trust of the busbaod's property for bis exocnton 
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1089. Under ft iniet of personalty for the right heirs of thewifOi 
her beir*ftt>law ftt the* time of her death takes and not her next of Troiti la 
kin (I). 

A truet for the next of kin of the wife, without more, is not a ^flsine* 
trust for the next of kin according to the Statute of Dietributioii(f»X Truta tm 
but ft trust for her nearest blood relations, so that brothers and sisters bein or 
take to the exclusion of the children of deceased brothers* and 
sisters (n). If, however, there is a reference to the Statute, either 
express or implied (o), those persons take who would have taken 
under the Statute had the wife died intestate (p). 


1040 If the trust for next of kin contains any reference, express Troftifor 
or implied, to the Statute of Distribution (m), the next of kin take as 
tenants in common {q), but in the absence of such a reference 
the usual rule in construing deeds applies, and they take as joint 
tenants (r). The description of next of kin of the wife can in no 
way apply to the husband, who cannot take under any such gift 
or Hn]itation (i); nor(0 is he a person entitled under the Statute 
of Distribution (m). Similarly a wife is hot next of kin to her 
husband (u). The trust being generally for persons who would be 
entitled under the Statute of Distribution (a) if the wife bad 


or a<lminUtrators o! bii own family was held ic giye him the property 
absolutely. 

(l) liamiUon v. 29 Boav. 192. Ihe husband cannot lahe 

under » limilatioit of personalty lo the right heirs of tho wife {Kttrenham 
V. Pifter <1835). 7 L. J. (cn.) 300). As t4> who is the heir*at.Uw, see title 
DSSCRXT AhV DlSTKLBVtlOX, Voi. XL. Pp. 7 $t 9tq. 

(m) 22 St 23 Car. 2, e. 10; tee thie Dmcxkt akp DiSTEiauTiOX, 
Voi. XI.I pp. IS 9t *tiq, 

(n) }iltn$Utf V. Young (1S3S), S Mj. St K. 82, 780 ; Wi4ky r. JlangU$ 

(1843), 10 Cl. Sc Fin. 210, H. L.; (Iroy'f Se(dtmfHt» Aktro v. Soau^ 11890] 
2 Ch. 802 ; Hook v. d.-G. (1802), 31 Beav. 313; and seo » ▼. -»■ ■— 

(1815), 1 Madd. 30. 

(o) A reference to intestacy iinpliea a reference to the Statute of Dis« 
tribuiioo {lU Gnty'o MtUmait, Aken v. Searo, tupra, following Garrick t . 

(f/orJ) (1807), 14 Ves. 372; and aeo Cotton ▼. Scaranrko (1815), 
i Ma<hl. 45). But a reference to death uninamed contains no such ioipU* 
cation (Ballon ▼. Forcter (1808), 3 Ch. App. 505,0. A.). 

(p) He Gray'$ Seitlement, Aktre ▼, Stare, twpn; Garrick t. Camden 

(Lord), rnpra; Colton v. tupra: Kidd y. Frasier (1861). 1 

1. Cb. R. .518; but see Re Webber'e SettlemeM (1850), 19 L. J. (cu.) 445. 

(o) He Honking'» Settlement Trusts (1868), L. R. 0 Kq. 001, following 
Buhock V. Botrncf (1800), 9 11. L. Oas. 1 (a case on a will); and see iforft- 
more v. Mortimore (1879), 4 App. Cas. 448. 

(r) Wilkyr. MangUs,supra; Lucot v. DrandretX (Ho. 2) (I860), 28 Bear. 
274; and see and compare titles PBBdOKAX PaorraTT, VoLXXU.,p. 403; 
Real PaoPKUTT avd Chattels Real, VoI. XXIV., p. 800. 

(j) WaU y. Wait (f 790), 3 Ves. 244; Botfey v. WrigM (1811), 18 Ves. 40 ; 
Qrafiey r. Jlumpago (1838), 1 Beay. 40. But where the wife was illcgiti' 
mate it was held tliat tho fund raultsd io her and went to ber bna< 
band aa her personal repreaentatiro (ffaicbifia y. JTowlrias (1834), 7 Sim, 
173). 

(I) Noon y. Lyon (1875). 33 L. T. 199. 

(a) Wore^y Johnson (1753), 3 Atk. 758 ; Kilner r. Lendl (1847), 10 
Boat. 308 ; CMaieadelsy y. Aehbnrion {Lo^) (1843), 0 Beav. 80; B$ 
i'ltMsrald (1880), 68 L. J. (CB.) 002. • 

(a) 22 ds 23 Car. 2, o. 10; see tiUe DxacEMt amp DiSTBiaUTfOB» 
VoL XL, pp. 10 et isg. 
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BOX^Ted hftr baebftud uid hftd then died mteetete, in cased where 
the wile predeceaseB her husband the question has frequently 
arieen whether the claee is to be aecertained at the death of 
wile or at the death of the buaband. As a general rule, when a 
traat ia created in tavour of pereone who take under the Statute 
of DifltributioD (6), and the only hjpotheeiB stated is the death of 
some person intestate poesesaed of the personal property settled 
by the instrumento creating the trust, the persons who take are 
the persons determined by the Statute and ascertained at the time, 
that is to say, at tho death of the person in question (e). The 
trust, howerer, may be so worded as to show that the class of 
persons to be ascertained is sot to be ascertained when the death 
did happen, but at some other time, ae if the death had happened 
at such other time (d)* The question in each case is a question 
of grammatical constraction, and the autboritM are not easy to 
reconcile, but on the whole the balance of judicial opinion in con¬ 
struing trusts for the persons who would be neit of kin of a wife if 
sho surmed her busimnd Las been in favour of ascortuiuiug the 
dees at the death of the husband (e). 


(6) 2S it 23 Car. 2, o. )0; tee titk Descent ano DiSTiUBUTiON, 
Tol. XI., pp. 16 W M. 

(«) T. AdJant (tSC3), 17 Beav. 417 ; (M^iupan* t. Smith 

(lS4t). 12 Bim. 317; Da^ v. Day (1870), IS W. K. 41? ; and see Wharton 
V. Barktr (1856). 4 K. & J. 483 ; BnilotkY. Downoi (1660), 9 H. L. Cm. 1 
(where the rule is stated with reference to wills). 

(d) Bo King*t SMomont, Qiboon v. Wfight (1889), 60 L. T. 74C, per 
Camr, J. 

(e) Thus in Pindar r. Finder 11860), 28 Beav. 44. where the truat was 

after the decease of the hnsbano aad failure of Usue lor the persons who 
would then be entitled to Che personal estate of the wile in cai>e she bad 
survived her husband and died posseesed of the same inUAtate, 
BoMU.LT, U.R., was of opinion that toe only fair way of reading the woids 
was IS if they ran to the peraoos who would he onlitJed to the penonal 
estate of the wife, in ease she had survived her husband, and had tnen died 
iatestate, posseeeed of the same estate,*' and that ihe class to take was the 
olaaa of persons who would have taken il the wife bad died at a time other 
than that at which she did die, that is, the day after her husbaud's death. 
In Chalmers v. North (I860), 28 Beav. 175, where the trust was for such 
persons as at the deeeaae of the wife would under the Statute have bees 
entitled to her personal estate, as her next of kin, in case she had survived 
her husband and had afterward# died intestate, the aame judge came to 
the same cooeluaion. In 2>n(ift v. Soaufard, H« >ltn#worth y, 

8oo»ard (1685), 31 Ch. D. 234, where the ultimate trust under a will was 
for the persons who under the Statute would have been entitled thereto 
in case the testator's daughter having survived her husband had then 
died posseosed thereof and inteetate, Veamov, J.. held that the next 
of kin living at the wife's death were entitled, and expressed disapproval 
of the veasonisg In Ohalmert v. North, supra. In Ro ffmdZey, Bremi v. 
OottreU (1888), 58 D. T. 681, where the tniet was lor the persona who 
under the Statute would, on the dcceaae of the wife, have been entitied it 
she had survived hex husband and had then died poseealed thereof and 
iBtsetata, Btixlino, J., followed X>mtt v. Sfowird, Be Aineaxfrth, Aim- 
foartk V. SoafOorA eupm, and, while doubting Ch<Umer$ v. North, supra. 
disUnguiabed PMer y. Finder, lupra. In Bo Sotdment^ Oib^ v. 

ITr^ai (1889), 60 L. T. 746. Curtt, J., followed Finder v. Finder, supra, 

i n Uie ground that the words there were undls^guUbable from the wms 
^en before him. In CTIorks v. Hayne (1889), 42 Cn.D. 520, where the trust 
after the dseease of the husband ano wife was for ths peiaons who under 
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1041. If the trust is for the statutory nett of kin of the wife if eh# 
had died inteetate aod ** without having been married " or ** wi^ut 
ever having been married/' it has now been settled, after some eon- 
diet of judiciul opinion, that the words should receive their ordinary 
and natural meaning, which would eiclude issue of the wife, whether 
issue of the intended marriage who fail to attain a vested interest (/), 
*or issue by a former (g) or subsequent marriage (b). There mhy, 
however, be a context (i) or special dronmstaucee in connexion 
with the particular settlement that may lead to the oondusion 
that it cannot have been the intention to exclude children of the 
wife (k). 11 the words used are as if sho had died iutestate and 
'' unmarried," the word "unmarried," in the absence of any con¬ 
text, is taken to bear its primary meaning of "never having 
been married" (f). "Unmarried" is, however, a word of flexible 
meaning, and may be construed accordiug to the obvious intention 

the Statute would then be eutiUod Id case tbe wife having lurvived her 
busbeod were to die powiied thereof aod teiestate, Xat, J., declined to 
follow V. Seward, B 4 Ain$woriK Ainnoorik v. iireovafd (IS86), St 

Ch. D. 234, end Ks ftradUy, Brown v. CoTtfrll USS81, 58 L. T. SSI, and 
held that the uoreona to take were those who would have been the wife's 
next of kin if ihe had died intestate ioimediatoly after her buiband. Xu 
lU Pfirioa't Oa^Ug v. Do Yr 0 JMl (1003). 8S L. T. 794, where 

the tnut was for the penont who under the Stetute would be entitled 
in case the wife haviDg eurvived her husbaod had died possessed of 
the truat funds, BtaMx, J., followed Pindar ▼. r*nd«r (1850), 8S Beav. 
44. v. PwkW. ispm, has thus bvou followed for more than fifty 

years, and it soenu probable that, should the question be nused in the 
Ourt of Appeal, l/ruiti v. Senward, Mo Ainoitortk, AimwpTik v. gsoword, 
lupro, and Do BrodUg, Brown v. OoUroU^ taprs, will be ovemiled. 

(/) Ho Ihano'o TnUrto, (1000) 11. R. 332; Ho Brydono'o Seitlomoni, Cobb 
V. /Siaekbumo, [1^3] 2 Ch. 64, 0. A. i Bo Smitk'o SoUlomont, WiUeino t. 
Smith, [1903] 1 Ch. 373. The two last-mentioned cases, following the 
decision of Jx^bel, M.R.,ia y, BfodforAJoknton w. £fmiiffu(iaSO), 

13 Ch. D. 403, negative the view which was takeo in several cases (Be BtUVo 
Trttoi (1870), 11 Ch. D. 270; Upton v. Brown (1676), 12 Ch. D. 872; Bo 
Ardtn'o SoiUemonl, (1690] W. N. 204; gteddari ▼. BatnUs, [1694] I Ch. 460; 
Ho Afore, Ifare v. uowey, [1902] 2 Cb. 112), that a general role was laid 
down in TViieon v. Aihineon (1654). 4 De G. J. bt Sm. 455, C. A., that such 
words of lliDitatioD were introdoeed merely to esclude the husband of 
tbe wife, and not to exclude any persons who might be her descendants. 

( 0 ) Bmnino v. Bfadford» Johnoon v. Bmmino, onpra, 

(A) Hardman v. Afajyeli (1864). 13 L. R. Ir. 499. 

(i) As in IKileon v. Athinson, onpra (where the trust was followed by a 
declaration that an illemtiinate daughter should lor the purposes of the 
trust be deemed to be a lawful child of tbe wife, the settlenu^nt ooDtainiog 
no erpress provision for children or issue). 

(h) Such as tbe absence of any pri>TiBion for the children or issue of the 
marriage {Ho BolVo Tmri, oupra; Stoddari v. BsriOs, #«jm; Bo Ardon'o 
SoUlomont, oupra: 4 B 0 Forboo, Brringion v. 6omp^, [1899] W. N. 5). It 
may be said, and doubtless waa the oas^ that these oases prooeedsd on ihe 
rule supposed to have been laid down in IFilsoa v. Atk^noon, oupra; but 
in Bo uoanoU Trutto, oupra, at p. 335, these oases tie cited as examples of 
oases in which the abswoe of a context may in the parttoular instiu- 
sneut lead to tbe same resutt ss tbe oontext M to in Tr tisoa v. Jtetnsoa, 

V. Do FaSbo (1688), 67 L. J. (oh.) 575 ( see Bopwoed v. 
Oswood (1850), 29 Beav. 9: Clarko T. CoUt (1851), 9 H. L. Cu. 501, 513. 
M i and compare DaXryn^o ▼. flaS (1681). 16 Ch. D. 715; Bo B o rpa u K 
Uoriono T. W<Aop (1884), W Ch. D. 675 (caM on wUb). 
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of the persons nsing the word (m). Accordingly^ where the effect 
of giving the word its primal^ meaning would be to favour 
oollaterale at the expense of lineals, the court has interpreted 
it as meaning ** not having a husband living at her death,*' thus 
admitting issue (m) and excluding an aflertaken husband (o). 

A trust for the wife's next of kin on the death or remarriage of 
the* husband, who took an interest for life or till remarriage if he' 
survived hie wife, takes effect on the cesser of the prior interests, 
and the marriage having been terminated by divorce, the next of 
kin took on the death of the wife in the lifetime of her husband (p). 

1043. Under a limitation to executors and administrators they 
take in their representative caiiacity, notwithstanding the addition 
of the words ** for their use and benefit" (g). 

Trusts for the representatives, or personal representatives, or 
legal personal representatives of a person hove tbt same moan* 
ing and effect as trusts for the executors or admiuistnitors (r), 
unleee sufficiently strong grounds can be found in the particular 
instrument for holding that the words are not used in their primary 
signification, but mean the next of ktn(s). 


(m) Maugham v. Vineen$ (lasOf, 9 L. J. (cir.) 320. 

(n) Ibid,; Ho yormoti'o TVirii 0363). 3 Do G. M. A G. OSS, C. A. 
{where the expression used wss without being married,** and 
Kxiont Bruck, L.J., said that the natural grammatical meaning was 
without having a huaband at the tlmo of d^th**): PreU v. Jfnldpw 
{1356), S De G. M. A Q. 622. C. A.; Re SaxMiUn* Tru$i (1837). » K. A J. 
152; Clarke v. CoU$ (1861). 9 H. L. Taa. SOI ; Re \Voodh<mee'r TrufU. 
[1903] I I. R. 126; com pare Day v. Barnard (ISdO), 1 Drew. A Hm. 351 
{tho caae of a will). 

(e) Re Saundore* Trvti, eupra. 

(p) Be Matkew^e Truete (1876), 24 W. R. 960. 

(9) Coflier v. Sgnire (1627), 3 Russ. 467 ; Wellman v. Bowring (1B30), 
3 aim. 328; Hamet v. Hamee (1638). 2 Keen. 64Q; J/ririAull v. GolUU 
(1836), 1 Y. AC. (RX.)232 ; Jfer^ v. C'allafl(]845) SBeav. 386: Jokneon 
T. Rauth (1657). 3 Jnr. fw. s.) 1048; O'ilWewT. Heom (1870), 18 W. R. 514. 

(r) Re Craio/ord'o TrueU (1854). 2 Drew. 230; Re BeeVe SeUlement 
Trtuie (1874). L. B. 18 Rq. 686; see tfopping v. Howard .1851), 4 Do 
G. A Sm. 268. 

(a) Boifey V. Wric)U{i%l})t 18 Yea. 49(limitatioDtonext of kin or personal 
rspreseDtative); Brigge t. Upton (1872), 7 Cb. App. 376 direction 


should happen to be legal penonal representative or reprwntativcs at 
time of death); see Walker v. Camden {Marguie) (1848), 16 Sim. 329; ese 
also Lindeayr. EUicott (1876), 46 D. J. (cn.) 878 (where a direction for the 
exclusion nf a brother and hia repreeentativos was held to exclude children 
of the brother, ho being dead). 
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Part VII.—Beneficial Interests Arising 
under Settlements of Realty. 


^ Sbct. 1.—Pin Money. 

1043. Pin money ie an ailowanco made by a baeband to hU wife 
for her separate phonal eipense&Ct). This allowance is generally 
secured by the limitation to the trustees daring the joint liyes of 
the hnsband and wife of a yearly rentcharge secured on the real 
estate of the husband in trust for the separate and inalienable use 
of the wife(ti). Such a rentcharge accrues from day to day, and no 
provision for its apportionment is required (r). As a rule, the 
statutory means of compelling payment (w) are relied on, and no 
eipress provisions for that purpose are inserted in the eettlement. 
It is usual to protect the trustees bv providing that they shall only 
1)6 hound to perform their trust ut the express request of the wife(«). 
[f the pin money is to 1)6 paid out of the husbaad*B personalty, 
the trustees are directed out of the income thereof to be received 
by thorn to pay to the wife a yearly sum during the joint lives of 
the huHbaa<l and wife for her separate use without power of 
anticipation (o). 

Saerr. 
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1044. A jointure ie prinut /aciV a provision for a wife after the Jointure, 
death of her husband (f)). 

Such provision is mado out of the lande of the husband, and is How secured, 
usually declared to bo in lieu of dower and freebenob (c). It is 
generally crvatetl hy limiting to the use of tbe wife, if she shall eur* 
vive lier husband, a yearly rentcharge without power of auticipation 
during the then iatemled coverture (d). 

(0 Howard v. Difjb^ {Earl) (1634). t Cl At Fin. 634. 6G4, H. L. For the 
liiw rolating to pin money g«*neraIIy> see title ItrsBANu avd Wife, Voh 
XVI., p. 307; and see title Kxecvtobs amp Apkivutbatobs, Vol. XIV., 
p. 220. 

(v) For forms o! rontebarges to secure pin money, eco Eacyclopiedia 
oi Forms and PreeedenU, Voh XUI., pp. 206, 307, 369. 

(ff) .^portiooment Act. 1S70 (33 A 34 Viet. e. 35), s. 2. 

(v) Fort) 1080 , SCO Conveyancing and Law of Property Act, 1S81 (44 A4A 
Viet c. 41), s. 44; title Rbmtcuaboeb akp AMKUiTixa, Vol. XXIV., 
pp. 614 ei oeq. 

(a) Bee Encyclopedia of Forms and Precedoots, Voh XIII., p. 311. 

(a) Bee i6»d.. p. S07. 

(t) lU Do Ho^hton, Do Ilo^hion v. Dt HogUen, [1896] 2 Ch. 385 ; tee 
t/omiefon v. Trmiyofi (1864), 10 Exch. 269 (which turned on tbe peculiar 
language of the wbi then in question); and eee title Powbbs, Vol XXIIl., 
pp. 80 H otq. 

(e) As lo tbe nature and condition of these estaten, see title Ubal Pro* 
r*BRTT ANO CnATTEi.8 REAL, Vol. XXIV.,p. 189. Ai to powoisof joinlor- 
log, see title Pow&bs, Voh XXIIL, pp. 80 H $oq. When the lointore was 
expressed to bo in lion of dower ana tbiids, the widow waa barred from 
sny share of uodisposod-of peisonal estate (Oomo v. Daipna. [1894] 1 
I. R. 186; see title Descekt amd DisraauTxoM, Vol. XL, p. 18 ). 

(d) See Booyclopi^ia of Forms and Precedents, Voh XIIL. pp. 296,368.* 

Aa regards the dedootloo of income tax in the ease of JwQtuRS and 
annnides or re&tohargeBge&eriUy,see title Buctcharoxs and AnMOitXBS, 




SBTTLSiaVTS. 


Swat . 9. 
Joltfon. 

BeooT«rj. 

ADSaUiea. 

BoTAtton. 

Bccovwjr. 

BiUtiw for 
life. 

Wmm. 


The rentoliArge need not be mede epportionable (e)i &ndi except 
in caeee where the jointure is ereeted under a power contained in 
an instnunent executed before 1883 (f)» the atatutorj meane oi 
recovering it may be relied on (g\ 

8kct. 3.— 

1046. If it is desired (hat a certain income may be secured to 
a person out of the rente and profita of land for lif6» or some other 
pttriodi it is usual to limit the land to trustees to the use that the 
propo^ annuitant shall receive a yearly rentchargoof the proposed 
amount 

The limitation should state the period during which the rent* 
charge is rayable^ but it is plain that in the case of a renteharge 
arising ouk of land (0 the grant determines with the life of the 
grantee, nnless the renteharge is limited to him and his heirs (j). 

It is no longer usual to insert express provisions as to the 
recoverT of rentebargoa, reliance being plac^ on the remedies 
aflordeo bj statute (ky 

SscT. fot' Life, 

1046. In settlements of realty the first life interest is usually 
given to the settlor, whether husband or wUo, though sotnetimee 
where the wife is settlor the first life estate is given to the 
husband (f). 

Such life estate is generally expressed to be without impeach¬ 
ment of waste, so as to enable the tenant for life for the time being 


Vol- XXiV.> pp. 601 et ieq.; ss to dedoctioos in respect of osUte duty. 
setUeoieat ostato duty, and legacy duty, ace title Estate ani> Otiiib 
D xATH Diirixs, Vol. Xlli.. pp. 22X. 231. 240. 

(e) Apportionment Act, IS70 (33 A 34 Viot. o. 36), e. 2. 

(/) ConreyaDciDg aod Law uf Property Act, 1S81 (44 U 46 Viet. o. 4J), 
s. 44(5). 

ig) IHd.,s. 44; aod SOS title KsKTCHAiiaes asu An bu mss. Vol. XXIV.. 
pp. 614 st sec. 

(S) Reotooarges and SDUuities are commonly limited to secure jointure 
and pin money, but they are sometimes used to make a provision for an 
eldest son dunoa tbc life of the t4»iant tor life on a family resottlsment, or 
a provision for aaughten during their livee; see Enoyclopmdia of Forms 
and Precedents. Vol. XU l.,pp. 6SS (jointure). 622 (rentebar^for daughter). 

(i) In the case of an aimuitv aruing out of personal eat^, a gift of an 
auDoity simply is a gift for life only, but the words used may cause the 

f ift to be couatTued in a more extwded sense v. (1S41). 

*r. Sb Ph. 874; Kerr v. MiddUeex IIiHpiial (1862), 8 De G. M. ii G. 
676; 2>atfaof4 v. Bobin$on (1871)« 25 L. T. 486). As to whether an annuity 
charged on a term of years ia only for the life of the grantee or is oo*extensire 
with the terin, see S« E$iais (1876). 10 1. R. £q. 02. As to tho 

aommenesmaot aod duration of reotoban^ and aannitiea generally, sea 
title BsKTCnanoxs and AvMurms, Vol. XXIV., pp. 463 M sag. 

fidvery v. (1762), Amb. 130. It may also be granted in fee 
simple (ConveyanciDg and Law of Property Aet, 1681 (44 6r 46 Viet. 
0 ,4l).s.61). 

(b) Conveyanciu and l^w of Property Act, 1881 (44 dr 46 Viet. o. 41), 
e. 44; and see title RxKtciiABOsa and ANNUiros. Vol XXIV», pp. 614 

* St teg. 

(1) As to tbe Umitatioo of Ufa iotersete in realty, see title Bnai* PBO- 
PUTT AMD CtUTtMU RtAL, VoL XXlV,, p. 171, 
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to eut timber, open minee, and oommit other wastefol acts tor his 
OVD profit (m). 

Sbct. 6.— PortionM^ 


SoB-Ssor. O^tuKd. 

1047. PortioQB for children are generallj understood to be * 00 ms 
of money secured to them out of property epringiiig from or settled 
upon their parents (n). Such sums of money are commonly eeeured 
by limiting the settle lands to trustees for a long term open trust 
by mortgage, or sale thereof, or other vise, to raise same lor the 
voQsger children of the marriage. The portions are directed to be 
held in trust for sach children on their attaining tventy*ooe, or, 
if females, tnarryinff under that i^e, in such shares and propor^ns 
as the husband and wife mav jointW appoint by de^, and subject 
thereto as the sutTiror may by deed or will appoint, and in default 
of any such appointment for the qualified children in equal shares (o)* 


Sus^SscT. 3.— Whot Chifdr^fi m [^orUtmitU. . 

1046. The object of the portions U^nn being to make provision for 
the children other than the one who takes the settled estate, 
questions have frequently arisen as to who are the portionists when 
the position of the children has been changed, as, for instance, by 
the death of the firstborn son. Where the trosU of the term have 
been for the younger children, or the children other than an eldest 
son (p), or Uio children other than a son or sons vho should by means 
of the settlement become entitled to the first estate of freehold or 
inheritance, it has been decided that the questions vho is an eldest 
son and who are younger children ought primd faext to be decided 
at the time of the distribution of tne portions fund (q), and in 


im) Knoyclopsdia of Portat and PrecedenU. Vol. Xlll., pp. 296, 308, 
366. 360. Am to waste and the rights of • tasat for life generaUy, lee 
pp. 600 €i and tee titfia EqoiTT, Vol. XIII., p. ‘Rtit 

PaOPRRTT ATiV CHATTBtS K%At, Vol. XXIV.. pp. 167, 176, 176. 

(n) Jmei v. (IS62), 9 Hare, 605. Porti<»s charged by a father 

under a power oontaioed in a aettlemeDt made by bimaelf and a soa 
tahe priority over any eatate giTon to the ton, utdem a contrarr intention 
is expreaecd or imjdnd in the aettlement {UHU r. ifilU (1840), 3 Jo. A. 
Lat. 242). Aa to povers of oha^ng portions generally, see ritloFovsiu*, 
Vo). XXIIL, pp. 82 H ieq. 

(e) SeeEooyolopflsdiaorFormsMdPreeedeQts. Vol. XIII., pp. 297,811. 
Where the ultimate trust of the sum raised vas that it ahoula go as part 
of the personal estate of the aettlor, the sum. having been raiseoi vas neM 
to devolve as personalty, notwithstanding that wnen it was ra^d the 
settlor oould not be compelled to pay it arm that the estate ebamd with it 
might not have been well disohargea (Ttuker v. Xoemdye (1868), 2 De 0. 
& J. 850 C. A.). As to ademption of logaelea by portions, seo titles 
EqurcT, Vol. Xllh, p. 128; Wmis. 

(p) If the portions are provided for childreu other than an eldest or 
only son/' denghters take portions as being others than an eldest or only 
s<m, but a provision lor chudren ** besides an eldest or only son " requires 
the existence of a ton to bring it Into opararion {WdUoU v. JStaemAsU 
(ie43j, 4 Dr. h War. 211; MMsoa v. Fftw (1856). 5 I. Ch. R. 617; 
B4 Trusts (1885)» 16 L. B. Ir. 868 { rXstrMfs v, F^m4s«, 

(19U]lXk6l]. 

(^) Ooflifigwosdv. flt atils p i (1866), LB. 4 H» Ib 43; XBiMW* Asms 
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construing the ^ords ** eldest son " ^e ooort is not bound to 
say that ** eldest son " is the person who originally answered that 
description, as being the firstborn son, but that it really means the 
person who may have become, in the events that have happened, an 
eldest son, and who aa such eldest son comes into actual enjoyment 
of the bulk of the estate (r); and a daughter taking the estate has 
been'treated as an eldest son (s). 

The vesting of a portion by appointment or otherwise does cot 
exclude this mle (f); bat a payment when made in accordance with 
the terms of the settlement, or, where the period of distribution has 
been accelerated by the release ol the prior life estate, upon the 
eldest son actually succeedIng, is final and irrevocable (a), and 
the application of the rule may be excluded by the terms of the 
settlement (6)» 

1049. If the firstborn son joins with his father in resettling the 
estate, a younger son who actually comee into possession of the 
estate by virtue, cot of the limitations of the original settlement, but 
of the subseouent dealings, is entitled to his portion as a younger 
son (e); so, also, where a settlement contained a power of revocation 
and reappointment to new uses, a younger son, to whom the estate 
was appointed, was hold not to have taken any estate under the settle- 
ment in such a sense that he should be deemed an eldest son (d). The 


(ISOS), l De 0. J. ii Sid. IS; Mwi0n'$ TrutU (ISSS), [t^^] 1 1- B. 
310, a. 

(f) Chodwieir v. Ikimnm (1706). 3 Veru. 038 ; Tetfnham (LorQ) v. If«62> 
(1701), 3 Ves. Sen. 19S ; (ifari) v. Somoni (AWf) (175S), 

1 Eden, 430 ; Lodtr t. latUr (HSi), 2 Vei. Sen. 030: Diwtdmeod v. 

(1730), 1 Bro. C. C. 77 ; v. Paid (1819), 3 Swat). 338 : J> 2 net v. 

Bv^4nin (1803), 1 Hem. 4; M. 730; Gray v. Limerick {Bari) (1848), 3 
De G. Ob Sm. 370; EUiean v. TAwm (1802), 1 Do 0. J. Ss Sm, 16; 

v. Frew (1856), 0 I. Cb. B. 017; Hickarde v. Fichardi (1860), 
John. 704; Be Flemyn^ft TfMeU (1880), 10 L. R. Ir. 363 ; compsre Be. 
BayUy'i Setllement (1871), 6 Cb. App. 090. On the other band, a child 
who wu origiDally a TouDger child do<w not iM'Come an eldiwt eon because 
at the time of disiHoutioo bo is in fact tho eldest child, if bo does not 
taketho bulk of the estate (Be WretUeUy'e SeUUmentt WreUtelry v. Fomkr, 
[1911] 1 Ch. 708, 713). 

{$) BortBumherland (BoH) v. Byrenoni (Bari), eupra; Stirum v. Bichnrde 
(1861), 13 1. Cb. R. 3S3. As a rale, however, an older daughter, where 
there Is a son, is accounted a jounger child {Ueneege v. Bunloke (1742), 2 
Atk. 406). 

(I) Chadwick V. ZhUman, sapra ; Be Bfaweirr Trvele, Poole v. Biveredaie, 
()9()9] 1 Ch. 034; reversed on the oonstruction of the documenU, [1009] 

2 Ch. 239, C. A.; see also title Powsne, Vol. XXin., pp. 86, 87. 

(a) Be BiawelTt Truete, PooU v. Btveredale, «spro. 

( 8 ) Be Bankee, Alieon ▼. Bankee (1909), 101 L. T. 778 : TTindAom v. 
Crakam (1826), 1 Buss. 331; Be WieeU SettUmeni, Smith v. WaiUr, [19131 
I Ch. 41. 

(e) Bpencar ▼. Bpeaeer (1836), 8 Sim. 87 ; jTafiwieen v. Moore (1800), 13 
1. £q. R. 424; Jffndkam v. Fane (1863), II Hare, 287 ; Macaubr^ t. 
Jenee (1806), 2 K. 4b J. 684; Adame v. Beck (2808), 20 Boav. 648; Be 
Smyik^e Trneie, Ea porte 6m)fik{l%t\), 18 I. Ch. B. 487; Sing v, Leetie 
(1864), 2 Hem. Ib H. 68; DomoUe v. ninnir^ion (1884), 26 Cn. 1). 882 ; 
Be Pileeerold’r Settled BetaUe» Saundere v. ifoyd, [1891] 3 Ch. 394; Be 
WrgUeeley*i 6etUement» WretUeiey v. Pewler, eapra, Peacooke v. Pare# 
(1838), 2 Been, 689, oaoDot now m eoosidered as law. 
t id) Wwndeeferde v. Carriek (1871)« 61. R. £q. 486. 
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teat being that no ehild who UJm the bulk of the estate shall take 
anv benefit from the portions, tne Court of Chancery haa further Fortiona* 
held that, if under a settlement the firatborn child does not take 
the family estate* but it goes to a younger brother, the elder born is 
not to be regarded as the elder bod, but the younger brother who is 
in poBseesioD of the family estate is to be regarded as the elder, Aod 
tbo actual elder brother as the younger in order to introduce him as 
a younger brother into the benefit of the portions provided for the 
younger children (<). 

1060. The fact that the persons to take or be excluded are DoOxtMtiM 
designated by name may or may oot make a difteroooe, accord^ ^ 

ing as the view is taken, on the construction of the particular 
instrument, that the named individual is intended, or that the 
named person is included or excluded as fulfilling a certain 
qualification (/). 

8ua>SacT. of >w»oni. 

1061. The amount to be raised for portions is eommoDly made to Amouat. 
vary with the number of children to be j^rovidod for (^), and questions 

have arisen, in cases whore the number of portionisis has been 
reduced before the period of distribution, whether the Amount to be 
raised dei^nds upon the original numbor of children or the number 
who actually take. Tbo answer to this question is a matter of 
construction of each particular settlement. It may, however, be 
said that if the court finds upon the construction of a fottlement 
that the intention of the parties was that, subject to the provisions 
therein, the whole of the settled property should be settle for the 
benefit of an eldest or only son, nothing can betaken from bim bnt 
according to the intent of those provisions. Consequently, in the 
case, for instance, of an eldest and onl^ eon, another child having 
died at an immature age, the court is justified in saying that 
the trusts do not come into operation at all, because the money is 
not payable to anybody except to the legal personal representative 
of the deceased child (^}. On the other band, when the trusts are 


(0) CoUiMwood V. (1S69), L. R. 4 H. Ls 4S, 52: fUum v. 

ffc^mosdSdS), 1 DeG. J. &Sm. 18; B$<U 0 v. (1714), 1 P. Wmt. 244 ; 
Davies v. Huguouin (1883), 1 Hem. Sfi H. 730: v. IKitmtett, 

tl9U] 1 Ii A. 63 i SvMiSttnie v. (1868), 17 W. R. 47; Bt 

Cao 0 ndUh *0 SottUmni, Orowoner ▼. BuUor (fiady) (1912). 56 Sol. Jo. 344. 
A son who tskes the estate cannot claim a portion on the ground that, by 
reason of the diminution of the value of the eatate, it is msufiicient even 
to prov^e the portions (Retd v. Hooro (1834). 28 Cb. D. 363); and an 
ddeeC son who, by virtue of his ownership of tbo estate itieU and the right 
which he had cooenrreutiy with bis father to charge tho iaheritanoo, Ess 
charged the Inheritance with a sum equal to, or more than the amount of, 
Ma juafi share oi tho fund provided for the youuer ohUdreii, cannot claim 
to be a younger son and snare agiio, taking a donble portion of the food 
(Cofftamoed v. SiAnkottt, tupra; Re FU^goraid'o Stilled BtioUe, Raeaders 
v. Boyd, [1891] 3 Ch. 394; Booke v. PkaAett, [1902] 1 I. R. 299). 

ffi JermMn v. BeUcwe (1735), Can. t&mp. Talb. 93; HavM v. CrtrwH 
)), I Bali it B. 266; daademoa v. .vodteaeu (1861). 1 Johu. it U» 
813; see Ifood v. Wood (1867). L. R. 4 Eq. 48; Re Prjfihofth, Ptytherek 
V. fftUvime (1889). 42 Ch. D. 590. 

(d) See Enoyctop^dia of Forms and Preoedents, VoL X([I..pp. 397,311. 
(1) SubeH V. Parwno (1751), 2 Voa. Sen. 281; compare Clort# ▼. 
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certain, and Uie amotmi to be raia^^'^oertain^ and the eveste have 
happened on the occumnoe of which the trusts are expressed to 
e<M&e into operation, then the whole amount is raised lor the 
b^efitof the aarnrag portiouiBt(i). A portion which haa onoe 
become yeated is not diveeted by the death of the portioniat 
before the period of distribution (Jc). The court, in order to ^ve « 
effect to the intention, which is presumed in the case of a marriage 
settlement, to make proTision lor eyery child of the marriage who 
requires it, may construe the instmment as regulating the provision 
according to number of children attaining vested interests, 
and not according to the number of children born, thongb to do eo 
may be a departure from the strict grammatical cODstruotioo(i). 

8cB*Saar. 4.—‘TVmi /or SaiHug Pcriitm. 

1052. Questions have frequently arisen as to the time when 
portions are to be raised.6speciaUy in cases where the portion vests 
m the lifetime of a parent, but ie directed lo be raised by means of 
a term to commence after the death of the parent. The question 
depends upon the construction of the language o! the settlement in 
each case (m), but if, according to construction, the period has 
arrived when the portion is directed to be raised and paid, it most 
be raised although the act of doing eo involves a considerable 
sacrifice and waste of property (n). 

The results of the cases on this point have been summed up as 
follows (o) 

VTbere a term is limited in remainder to commence in poBsession 
after the death of a parent, jet if the trust ie to raise a portion 
payable at a fixed period, the child shall not wait (or the death of 
the parent before the portion is raised, hut at the fixed period may 
compel a sale of the term (p). 


via44), Drury toap. Sug. 301; and tee Benming v. GriM/h^OHMiX 
y. BemifUng (1S60), 2 GilL 403. ^ 

(i) ▼. Oriffiik, Griffith T. Bmming, tupra: Knapp y. Knapp 

flSlt)* It. l2 Eq. 23S. 

(S) WiUit T, fVtifir (179S), 3 Vee. SI; Vane ▼. Ihengannon iLard\ 
(1S04). 2 Sob. U Lef. 118. K ) 

(1) y. Bge (1876), 1 L. B. Ir. 413. 

(») Uaetp V. Uopd (ISeS), 10 H. L. Css. 248; OedrinaUa r. FoUv 
iUti) {l801),6V€fc364;5iayttT.?i)l^(l838),3Y.AC. (fcx.) 142; sQd 
see title Fowaas, Vo). XXllL, p. 84 The court osgbt to holil an equal 
mind in eonstremg the iostniment, and ought aot to be eager to lay bold 
of oiroumsta&ces {Oodrinqion t. Fdag (Xm), rupni, approved in 5«Mfa 
T. Pofsy, sspro, at p. 15S, and differing from SianUy v. StonUv (1737) 1 
Atk. 649); see BaXC v. OaHar (1742), 2 Atk. 364 (where it was stated that 
the court would lay hold of the alighteai oircumstanee io a eettlement 
that showed so mteutioQ to postpoDc raisiogportiooi Curio g the Ule of the 
father mod mother). 

(a) Uaeejf v, supra. 

(e) 5myta v. Fel^, eapra. par ALnxuaoir, B., at p. 157. 

' (p) BeUiar ▼. Jan4$ (1689), I Eq. Cas. Abr. 337 ; BtamUp v. Stanley, 
meffu ; CotUm v. Cation (173S). 3 Y. A C. itx,) 149, n.; Smiik t, Evane 

> IFkalsy v. Morgan (1S39), 2 Dr. 4 Wal. 330 1 Miah^ 
V. JCfehsR (1842), 4 Bear. M9. A portion to m raised by meass of a term 
ceases to bo rauable when the iem coma to sd end (£s MarehalVe 
Betaie, [I8t>9] 1 1. B. 96V 



Pabt or Bialtt. 

Where the period^ Aged b; the ori^iiud eettlement, but 
depends on a contingency, ^the role applies as soon as the 
contingency happens (g). 

^ ^liere not only the period, bot the class of children in favour of 
whom the portions are to be raieed, depends on a contingem^f as 
where the term is limited to take effect in case the father dies 
wiihont issue male by bis wife, on the contingency happening on 
the death of either parent without issue zziale, the portions are to be 
raised immediately, and the term is saleable in the lifetime of the 
surviving parent (r). 

Portions are not raised in the lifetime of the parents if there is a 
clear indication in the settlement to the contra 27 (f). 

The court has declined to anticipate the time of payment in 
raising portions for the benefit of the heir(t); but, where some 
members cl a class of portionists have become entitled to their 
shares, the court has directed the entire sum to be raised, the por< 
lions of the younger children being invested in Console, they taking 
the benefit or the loss caused by any rise or fall (a). Each case 
would, however, doubtless depend on its own particular eiroumBtances. 


SvB^SaoT. ^ Boiting FoH%on». 

1063. Where a trust of a term for raising portions directs a 
particular method of raising them, it implies a negative that they 
shall not be raised in any other way (6). If no method is directed, 
thoy may be raised by a sale or mortgage (c). 

If portions are originully charged on land, the land must bear the 
burden; they cannot be raised out of porsonalty (d). 


iq) StaniJ^rih v. Slani/9ri^ (1704), 3 Vem. 460; SehhUih%fioit$ ▼. Oari^ 
wri^At (1734). Cm. Ump. Talb. 31. 

(r) (jFerrard ▼. O^ard (1704), t Vera. 458; Xyoa v. CAundM (DaAe) 
(1747), 3 Atk. 410; Smpth v. (1638). 3 T. A 0. (xx.) 148. 

(t) The court has found indications that portions sh^ not be rsiced 
during the life of the pareuto in the following cases:—Bfome v. Berkley 
(1728), 2 P. Wins. 484, approved (1720), 0 Bro. Pari. Css. 108 (directioB for 
maintenance, which precedes portion, sfter trust estate ehsrgeable with 
portion is come into possession); CorbeU v. JfaydweU (1709). z Vera. 640 
(portion for daughter unmarri^ or uot providM for at father's death): 
<. AsrcAMH V. ffaney (1767), Atnb. 335 (the precedent estate of a jointreM; 
oompare I^rone v. dfrfrtey, supra,* UaU v. Carter (1748), 8 Atk. 854); 
Vemey v. Tsmey (^orl) (1761), 2 Eden, 26 (direction to pay portico aftv 
death of survivor of parents); Wyater ▼. Bold (1823), 1 Sim. ic St. 507 
(power for tenant for life to appoint portions by deed or will); see 
fjavton V. gisrlenAtfiA (1852), 18 Beav. 98; see also note (»), p. 590, aaie. 
Butler V. J>uiMomS (1718), 2 Vera. 760, can hardly be reconeakd with some 
of the later eases. 

' (0 Old^ V. OldfiM (1685), 1 Vera. 336 ; Sheppard r. WiUen (1845). 

4 i^re, 398, 394. 

(o) ^Uihnnd v. fioold (1833). 6 Sim. 140; Leech v. Zeack (1848). 8 
Dr. A War. 568; Peersfk v. Crteawccd (1680), 28 W. E. 417; bat see 
Shepard v. WiUen, supra; Tf yslsr v. Bold, supra. 

Ity T. Oilhsrt (1728). 8 P. Wns. 13 & MiOe v. Bonks (1784), 3 
*P. wms. 1. A portion to be raised byipsansof atermoesass to be rais^lo 
when the term oomes to an end (Be ManhaiVe Bsfole, [1699} 11. E. 96). 
(e) JfsyusR v. Jfotssy (1686), 8 Vera. 1; BeQy v. BsOsw {Lerd) (1708), 

4 Bro. Pari. Css. 496; Asklou v.-(1718), 10 Mod. Bop. 401. * 

(d) V. Fnmm (1788), 8 P. Wms. 436 1 Burpeigue v. Boa 
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If there ie a direotion to raise portions out ot rents and profits 
the court gives a liberal ooaatnictiou to the words and directs a 
i»ale (ij), unless there are words to restrain the meaning and confine 
them to the receipts of the rents and profits as they accrae (/). 
The fact that a term is reversionary does not prevent a sale or 
movt^ga thereof to raise portions 

WKere the ordinary profits of a term cannot raise the portions, 
timber may be felled or a mine worked (k). 

If the power is to raise by sale or mortgage, or out of the lents 
and profits, the burden may be cast by the exercise of the trustees* 
discretion either on the inheritance or on the tenant for life. 
The question depends on the intention of the settlor as shown in 
the particular inatrumeni, but the rule is that if trustees have a 
power to raise certain sums it is their duty to oliarge the principal 
of those sums on the inheritance and to secure the application of 
the annual profits during the tenaticy for life to keep down the 
interest (»). 

A sale may be ordered at the instance of the heir as well os of the 
portionists (k). 

Portions for different children may be raised by several mortgages 
of different parts of the estate, and there is no necessity to comprise 

(173S). 1 Atk. 576; Ltckntre v. OkwrUon (1608), 15 Ve«. 103. As to the 
eoQ^trucliou of a power to charge port iorui, see titlu Powxbs, Vol. XX111., 
I»p. 62 tt $^q. 

(e) i^ockhottse v. .Vkldlekm (1570). 1 Oae. id Ch, 173; v. Dotimt 

tl604K 2 Vcm. 309 ; Blo^ctx t. Vlunn (1705), t Vom. 523 ; Trafford v. 
Aihton (1713), 1 V. Wms. 416; Qnen v. BtUkier (]?3B), 1 Atk. 505; 
Ok^tw T.OkeiUn{ilZSh 1 Atk. 560; ^Uon v. BockAoiu<i(1813), 2 Vca. A B. 
65; see JiofdU v. BUndtH (1815), I 3fcr. 193. 233. Where accuunlau^d 
rents and profits were to be first applied in payment of portions, the 
irustucs were held to be entitled to proceed by sale or niortgagu only for 
the residue (H'oWer r. Bukkinson (1823), 1 dim. 6c St. 270). 

(/) 6Veea v. Belrhitr^ rwpra. Tbns, a direction to raise portions out of 
rent^ issues and profits, as weU as by making leases for tbreo lives, bus been 
held to negative a power to raise tltcm by sale or mortgage (/ey v. Oilbtri 
(1722), 2 P. Wms. 13 ; HiJl$ v. Bankt (1724), 3 P. Wins. 1; see 
V. EvH^ (1732), 2 P. Wua 669 ; and compare Bidoul v. Plvittouth (£oH) 
(1740). 2 Atk. 104 ; S'feas v. Thud (1787), 2 Bro. (\ C. 243 ; IPtZion v. 
BalliUy (1830), I Rums. 5c M. 590). An express prohibition against raising 
a charge by sale excludes the po^bility of raising it by mortgago (Benned 
V. Wfidham (1857), 23 Beav. 521); and see Balj^our^, Cooper (1883), 23 
Ch. D. 472. C. A. (where the trust was to raise poriioDS out of rents and 
profits or by mortgage, and a mortgage could not bo effected, and a 
receiver was appoint^ of the rents and profits and directed to apply 
them in redaction of the capital charges with payment of in tercet in the 
meantime). 

(g) Ma$$y T. XZeyd (1863), 10 U. L. Cas. 248; Codringion v. Fnley (Lord) 
(1801), 6 364 (but see lUrubp v. B^whind (1723), 2 P. Wms. 03); 

V. Zkmuy (1723), 8 P. Wms. 170; Whaley v, Morgan (1889), 8 
Dr. 5c Wal. 330; and see note (5), p. 591, (Mis. 

(A) Offiey r. O^sy (1691), Ptwc, Cb. 26 ; Bonnitt v. VPyadAom, tupra; 
Maricor v. Kekewuk (16M), 8 Hare, 291; Marker ▼. JfarAer (1851), 0 liare, 
1; XskswicA v. ifaresr (1851), 3 Mac. i G. 311. In Kekovkoh v. Marker, 
eupra, the court finally restrained the tenant for life from cutting timbor 
on the graond that Us doing so would interfere with the diMrelionary 
power of the trustees. 

(i) JEekevieh v. Marker, eapro. 

(8) Warkurtaw t. Warbwrtaw (1701), I Ven. 490. 
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the whole eetete in them (Q; bat, where the estate eaWect to the 6 bot. 5 . 
portioBs has become yeeted m the portionists in undiTided shares, FoTtieaa 
no one of the portionists is entitied to have the entire charge — 
apportioned to the respective shares in the estate instead of having 
it raised out of the entirety (m). 

SuB-Sscr. a —VeUtnff c/ Poriieni, 

1054. If a portion charged on, or made payable out of the rente and Portion 
profits of, land is made payable at a certain age, or on marriage, 
or other event personal to the party to be benefited, and such party 
dies before that time arrives, the portion must not be raised out of portiontet. 
the land, but sinks for the b^efit of the inheritance (n). 

It no time for payment is specified in the case of portions charged wbere 
on land, they vest on the attainment of majority or marriage, on 
the principle that a portion is not to be held to vest till it is wanted (o). ^ 

Od the other hand, if portions are directed to be raised oat of the 
rents and profits of land, but no time is mentioned for payment, 
they are payable presently and become an immediate ves.tcu interest, 
and the representatives of a child who dies in infancy are entitled 
to such child's portion (p). 

Portions which are not charged on land, but are made payable psj* 

out of personalty, oven though the time of payment is 6x^ for 
twent^'One or marriage, vest at birth ( 9 ), unless the settlement 
contains u direction, either express or b' be implied, to the 
contrary (r), 

1066. If payment of the purtiou is postponed until the happeniug Portion 
of an event referable not to the person of the party to be benefited, ptrsbieon 
but to the circumstances of the estate, such as the death of the tenant tnuMMo 
(or life, the portion is raisable after the death of the tenant for ^tioni»t. 
life, although tho term out of which it has to be raised may never 
arise owing to the party to be benefited not being in (ut at the 


(l) if Of ley V. if oiley 5 Vca. 248. 

(m) Oftoov-Coro v. Olway USee), L. B. 2 £q. 786. 

(a) Etant v. 6'eot( (1847), 1 U. L. Cas. 43; Pouki {Lady) ▼. Poulet(Lord) 
(1^5), I Vera. 204, 321; Oarier v. BUUoe (1708), 2 Veru. 617 ; Provta ▼. 
Abingdon (1738), I Atk. 482, oomroeating on Jackson v. Farrand (1701), 
2 Vero. 424 $ B^eoi v. Cotton (1738), I Atk. 652 ; Jfstv t. FoolandBmsnish 
(1817), Beat. 581; Edgoworik v. Sdgeworik (1829), neat. 328; compare 
lionty r. Wrty (1882), 21 Ch. D. 332, 359, C, iL Compare, m to tho 
vesting of legaoios, title WitLS. 

( 0 ) Ifarr v. TFarf (1703), Free. Ch. 213 ; Brwea v. Bnton { 1702), 2 Vera. 
439; Bsmnani v. Hood (1860), 2 De G. F. Sc J. 396, C. A.; Davies v. 
Bngwnin (1863), 1 Hen. U H. 730; Hatorty v. Cvrtw, £1395] 1 1. B. 23 
(where a portion payable on marriage or at such other time as the eettlor 
ihoold appoint was held to be vestM on the death of the settlor without 
appoiniiog, bat liable to be diTeeted on the death of the beneficiary 
aumanriea), 

(p) Bivsrs (^ri) r. Derby (Bari) (1688), 8 Vera. 72; Bvelyfi t. fiWiya 
(1732), 2 F, Wms. 659 ; Cowporv. ScoU (1732), 8 P. Wms. 119. 

(e) Pouiri (Lady) v. PouUi (Lord), supra: Prowss v. Abingdon, supra { 
OoAm V. Baynes (1732), 3 P. Wmi. 134 ; Mount v. ifowit (1861). 13 
Beav. 333; Jspp v. Wood (1865), 2 De G. J. 5c 8cD. 323 ; Came v. Xorktiis 
(1854), 4 De Q. X A dm. 246, 0. A, 

(rt Mostyn t. Jfosty»(1844]. 1 ColL 161,167 ; Be OoOm*# fvuoU (1866), 
L.B. lEq. 496; mBeDewi^s* Trwets(1667), 6 1.Cb. 411 
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time o! the deaUi o{ tti6 tenant for Ufe(f), there being a strong 
preeuta|)tion that in marriage Bettlementa the sharee of children are 
to become vested when thej are wanted, that ia to eay, in the case 
of aone at twenty^ooeandof daughters at twenty^one or marriage (t). 

The same rule applies where the portion is payable out of 
personalty (a). 

The rule is, howew, a rule of oooe traction only, and if the • 
settlement clearly and unequivocally makes the right of a child to a 
provifiioD depend upon its sorviving both or either of its parents, a 
court of equity has no authority to control that disposition, and in 
such cases the representatives of children dying in the lifetime of 
their parents do not participate in the fund, even though such 
deceas^ children may have attained twenty-one or married (b). 

What amounts to a clear and unequivocal expression of intention 
depends on the language of the particular instrument in question, 
but a provision for tlie issue of children dying in their parents’ 
lifetime will lead the court to exclude the rule (c). 


8uB-9Ecr. on iVCmt. 

1066. The settlement should state expressly whether portions are 
to carry intorest, and if so, from what time and at what rate* 

If there is no direction in the settlement as to interest, portions 
carry interest (d) from the time when they ought to be raised 


(«) Evans v. SooU{l%il), 1 H. L. Coe. 43: Emperor t. Eolfe (1740). I 
Vea Son. 208; v. tfeyrtek (1758). 1 Eden. 77 \ Rooks v. 

RooU {1191), 2 Eden. 8? Woodcock v. LorsH {l>uks) (17M), 3 Uro. C. C. 
668; WiUie v. WQUs (1786). 3 Vea 61; Hops r. VU/don (Lord) (1801), 6 
Vet. 488; PowU v. BicrdfU (1604), 9 Vet. 428; Einc i7akt (1804). 8 
Vet. 438 ; Bowgrats v. Cariicr (1614). 3 Ves. 6f B. 70; Fry v. 8afr6m€ 
{Lord) (1828), 3 Sim. 243; Wakefield v. Maffst (1886). 10 App. Cat. 422. 

(0 Bs WilmcWs Trusts (1869). L. R. 7 Kq. 632, per Jauxs. V.-C., at 
P* 637* 

<o) Jsjfrspt V. Bey^us (1707). 6 Bro. ParL Cat. 398; 3cAenfc t. Leah 
(1804), 9 Vet. 300; Terfect v. Cureon (Lord) (1820). 5 Madd. 442; RvhHou 
(1866), 1 S. 6c J. 417; compare Bayard t. Smith (1808), 14 Vet. 

(6) Howgnos v. Cartier (1814), 3 Vet. is D. 70,84; If tncrare ▼. Poiamve 
M718). 1 P. Wmt. 401; jyhaijord v. Moors (1837), 3 My. 6s Cr, 270* 
V. ffum/fsy (1817), 2 Madd. 66; Fitegenld r, FirW (1820). 1 
Rosa. 416; Skipper r. Sing (1848), 12 Beav. 28; Jeffery t, Jeffery (1848). 
17 Sun. 26; compare Gordon v. Baynes (1732), 3 P. Wms. 134 ; Worsieu y 
Gramvm IBoH) (1751), 2 Vm. Ben. 331. ^ 

(e) Be wUmoWe Tnuie, supra, commentiDg oo MoeaUa v. £tndo(1837). 
8 Sim. 66. and Mendham v, ITtUtafiw (1868), L. B. 2 Eq. 386; Jeyes v. 
Savage (1876), 10 Ch. App. 666; i>otr V. BadeUffe (1876), 3 Gh. D. 664; 
Stl^v. (1877^6 Cai.D, 238, C. A. " ' 

(d) Olayton t. QUngail {BaH) (1841). 1 Dr. 4s War. 1. A eentrary 
intention may of conne be impbed from the terms of the i&ttmment 
mwUfig the troA (Bredta v. Brodin (1841), 1 Dr. 6c War. 484; Sstby r. 
Mlaai (1836), IV. Ii C. (ax.) 379). At to mtenst by way of mainteiiaiioe 
on porttODi arising under a settlement by a parent or person in loso 
forenide, see title lirvavts awn CwiLPiav. VoL XVIU p. 118. 

(i) Boeeherry (FiMteal) t. Taylor (1708), 6 Bro. Pail Coo. 48; Bageool 
▼. BaqtMl (1726). 6 Bro. Peri. Css. Si; OoiMtcy v. Convoy (I78i), 8 
Bro, C. C. 267; Beskyn v. Eosiyn (1788), 8 P. Wins. 668,668; see IMm 
f. JMdoa (1806), 14 Vti. 6661 end eee titU Powus. VoL XXm.^. 84. 
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but not from the time when the title to the portion veeis (/). The flaor. e. 
intereBt should be paid annoallj and ooi allowed to accumQlate(p). PorttOM 

Where (here is a power of charging interest on a portion it 
is considered as maintesanee (p)» and no interest is given ou 
arrears (^). 

1057. The donee of a power to charge has a right to fix the nate of B4i« of 
interest (t), but this rule does not apply to a case where the trustees 

have a trust vested in them to raise a specific sum of money, and 
the onl^ power given to anybody in conDSxion with the money so 
raised is to state in what proportion the money is to be divided 
between the parties and at what time it shall be payable (A). 

In the absence of any express direction a portion carries interest Cumti(rst«, 
at the rate cnrrent in the country where the land charged is 
situate, which rate in England is 4 per cent«(0 and in Ireland 
5 per cent. (m). 

Sect. 8.— I^Ure$in tn Remainder. 

1058. Subject to tho foregoing interests, real estate, is commonly vinm^u 
limited by h marriage settlement to the use of the first and all UniltAUrai 
oilier sons of the intended marriage succeesively according to 
Heniority in tail malo(H)» with remainder to the use of the 
daughters of the marriage in tail with cross remainders between 

(hem. hut sometimes provision is made for sons of a eubseqaent 
marriage in priority to daughters of the iiitended marriage (o). 

If it IS not desired to preserve the estate in its entirety for an 
eldest son, the more neual coarse at the present day is to coDvey 
the land to trustees by the same or a separate deed upon trust for 
sale, and then to declare the trnsts of the proceeds as in a settlement 
of persenalty(p), bat sometimes the land is limited to issue as both 
spouses or the survivor of them shall appoint, and in default of 

if) Mn49y V. Uoyd (ise3), 10 H. L. Cas. 248; C^unhman v. Harvey 
(1757), Amb. 336; sec Beynelde r. IfsyncA (1768). 1 Eden, 48; Gardner 
V. Ferry (1851), 20 L. J. (cu.) 429 (where, however, the decision sesmsto 
have turoed on the language of the particular Initronent). 

(g) Bayeel v. CeUen (1738), 1 Atk. 552 j see titie Powns, Voi XZIII., 

p. 86. 

(A) MeUuh T. HWfwA (1B08), U Tee. 510. 

(i) Boyeci v. Cotton^ eupm : Lewie v. Freke (1794), 2 Ves. 507. 

ik) Baljanr v. Cooper {1883), 23 Cb. D. 472, C. A. 

(I) Foitny V. Wat^ark {Lord) (1842), 13 Sim. 199; Baifour v. Cooper, 
eupra: Re Draw, Suviie y. Drax, [t9<)3] 1 Cb. 781. C. A.; see title 
Powers. VoL XXII I.,p. 8A 

(«») ParoeU v.ParceU (1842). 1 Cou. A Law. 371; Siwipeon v.O'SuUivan 
(1643), 8 Dr. War. 448; Balfour v. Cooper, eupra; Lenny ▼. Denny 
(1868), 14 L. T. 654. 

(fi) For the nature, incidents, and mode of eieaiion of estates in tail, see 
title Esan PnoranTY avn Cbaty^ls Rkai*, VoL XXIV.. tm. 241 et eeq. ■ 

For the descent of estates tail, see title Desceht axu ditotbutiox, 

Voi. XL, p. 12. A limitatioQ to first and other sons aad the heirs male 
of their respective bodies in tail male gives esmtes in tail male to the first 
and other sods ia sucoesiion. thoufih under a similar limiiatiOQ ** to 
sons*' the sou would take either as loint tenants for life with seyeral 
ioheritanoes in tail male or as tenaati io common in tail zDSle {Re OtoeeU 
Betate. (191011 I. R. 357). 

(c) 8^ EuoyolopAdia of Forms and Pieosdeats» Voi. XIII., p. 810. 

(p) 8#e ihitf., p. 468: and see pp. 673 et eeq,, ante. 
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appointment to the ubo of the children ot the marri^ ae tenants 
in common in tail ( 9 ) with cross remaindere between thetn(f}. 

1059. In the case 0 ! a deed, unlike the case of a will, cross 
remaindera cannot be raised bj implication, however plainly the 
intention of the parties may have been expresaod, for it is essential 
that there should be apt words of limitation (e). If, however, a deed 
contains express limitations by way of cross remainders, so that 
the court is not asked to supply words of limitation, the same rule 
of construction applies to both deeds and wills, and the court gives 
effect to the plain intention of the parties (f)* 

Thus, on a gift over on the death of a child without issue to the 
survivors or survivor 0 ! the children, the word survivors '* has 
been held to mean "others " in order to give effect to the obvious 
intention 0 ! the instrument(/<X too, where cross remainders in 

tail had been clearly created by apt words of limitation as to the 
share or shares of any cliild or children dying without issue, and 
the question was as to what was included under the words " share'' 
or " shares," the court, on the whole context, hold them to apply to 
accrued as well as to original shares (v) ; and where equitable interests 
in a term pur autre vie were liuiit^ to several persons as tenants 
in common in ^uaxNtail, cross reinaindors in guaii-tail were hiipliod 
between the tenants in coiumou (ic). 

Sect. 7.—J'ithnatt lAmitalioiu, 

1060. The ultimate limitation in a settlement of realty, as in a 
settlement of personalty (a), is generally designed to bring the 
settled property bock to its original ownership. It is usually 
express^ to be to the use of the settlor and his heirs and assigns 
lor ever or to the use of the settlor in loe simple ( 6 ). Since the 
year 1838, the settlor under such a limitation takes the ultimate 
estate as a purchaser by virtue of the settlement and is not entitled 

(9) This gives the children a vested remainder at birth, liable to be 
divested by the exercise of the power of appointment in the naronU (Do^ 
d. WiUit ▼. Jfarfiii (1700), 4 Term Rep. 39). 

(f) 8ee Eocyclopi^ia of Forms and Preewents, Vol. XIV., p. 361. 

(1) Cder.ievingetoniWi). I Vent. 224; 2Joe d. Tanner v. DarteUiltW,, 
5 Term Bep. 618; i)oed. FaqueUr. WoreUy (1801), I East. 416; Doe d. 
OK/t V. Birkkead (1849), 4 Exoh. 110, 125; Bainton v. Baintan (1866), 34 
Bear. 663. 

(I) Doe 6. Watte v. Wainewrigki (1703), 6 Term Rep. 427 ; Cole y. Sewell 
(1848), 2H.L. CsH. 166. 

(s) Doe <L Watte ▼. eupra; Cole ▼. Sewell, eupra : Re 

Palm 0 t*t SetUemont Tmete (1875), L. R. 19 £q. 320. For cases under 
wiUe, see title Wills. The rule both in deeds and wills is to ^opt the 
oonsMetioii which inoindes as znany obisoto of the pit as poesiblo oon« 
sistently with the declared inieniioo (Renems v. Douverie (1847), 2 Ph. 
349). 

(v) Doe d. OUft T. Birkkead (1849), 4 Ezch. UO, ovemiline Edwarde v. 
AUulon (1827). 4 Rtus. 78. 

(«) Be Battereky'e Eetaie, [19H] 1 1. R. 463. 

(а) As to the ultimate trusts of tettlemenU of personalty, see p. 679, 

emie. 

(б) Ai to the oeoessity for proper words of JimiUtioD, see p. 629, anf«; 
title Real Pnopiatr and Cbattels Beal, Vol. XXIV., p. lin. 
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thereto as bis former estate or part thereof (e\ An ultimate Umita- 
tion to iasDe or children Kithont proper words of limitation confers TJUtaute 
only a life iQtei'eet(d); but a limitation to the heirs of a deceased UialtatioBf. 
person confers an estate in fee on the heir (s). — 

Part VIII.—The Tenant for Life and the 

Remainderman. 

8bct. to PoiitlfMoiu 

1061. A legal tenant for life is entitled as of course to the posses^ lcs»] 
sion and receipt of the ronU and ])r<^fits of the set lief I estate (/). equJ table 

An equitable tenant for life is not entitled os of right to posseBsion, 
bat he mav obtain possession by applying to the Chancery Division 
of the High Court for and obtaining an o^ler giving bioft possession. 

The trustees of the settlement ought not to band over the possession 
except under suoh an ordf*r, or» if they cboosti to act without the 
leave of tbo court, they ahould take such seciirity as will indemnify 
them tberestUer (or any breach by the tenant for life of those duties 
which the trustees ought themselves to perform (^). 

Tbo question of granting possession is iu every case one lor the BxerciM ni 
discretion of the court, which has not been afToctod by the passing coart sdis- 
of the Settled Liuid Aets(/i), though the^e Acts afford an addition^ cretkm. 
grouufl tor exercising the discretioD in favour of a person who is a 
tenant for life (i) or has the statutory powers of a tenant for life(;*). 

It is no objection that such jxirson is a femole(A), and in one 
case the assignee of the tenant for life was let iulo possession (f). 

The court rci(uires the applicant to enter into a stringent under* Uodertebiof. 
taking to indemnify the trustees (m). It is no longer the usual 

(«) Inhcritaoce Act, 1833 (3 3c 4 Will. 4, o. 106), •• 3; and seo titles 
Descent and Distribution, Vol. XI., pp. 8, 0; Kral Fropeett and 
Ohattels Real, Vol. XXIV., p. 213. 

(d) Holiday t. Ovnion (1862), 15 Beav. 480; Tatham ▼. Vernon (1861), 

7 Jur. (N. 8.) sl4. 

(s) Manhail v. Poaiwd (1861), 2 John, dc H. 73. For cases where the 
nlUmate limitation is to the heirs of a living person, see title Real Pro- 
PSBTT AND CuATTRts REAL, Vol. XXIV.. p. 222, note (d). For limitations 
of terms of years to the heiis of the body as designating a particnlat 
person or persons, lee ibid., p. 268; Ward v. BrodZey (1687), 2 vem. 23. 

(/) Notwithatandingthe exUtouoe of a term to secure the payment of 
annuities (Fsrrottd v. ntitoa (1645), 4 Hare, 344, 388). 

(g) Taylor v. Toy/of. Ex parte Tayhr (1875), L. R. 20 Eq. 297. 

(a) See note («>,p. 824,_ 

1%) Re Wyikee, Wtti v. WytUe^ (1893} 2 Ch. 369 ; Re BageVt aMement, 

Bag<4y. Kttloe, (1894) 1 Ch. 177} seepp. 625, 626,poif. 

a Be BieJbirdroa, likhnrdeon v. RisMfdsofi, [1900| 2 Ch. 778 ; Re ^oney 
'i SeUUmenU Money KyrU v. Money Kyrte, [1900] 2 Cb. 839; 

Ri WilUnem. TAoyd v. KM (1901), 68 D. T. 43; ece pp. 626 et $eq., 
poet 

ik) Re Rewen, Reiten t. Bamss, (18941 2 Ob. 397. • 

(0 Rs BnnU PoUard v. Oeake, (1901] W. K. 144, C. A, 

(») Be ITyttat, Wee$ ▼. Wythn, eupra { Be Bapei'e SetHemenh Bayed T» 
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practice to ^uire seonrity from a tenant for life on hie being let 
mto iK» 9 Beesion (n); but eecurity has been ordered where the court 
was dissatisfied wiih the applioanVs means (o), and when the land 
was subject to a term in the tnuteee to manago and apply the net 
ineoine in paying oS mortgages, the court also require from the 
ten^t for life an undertaking to apply the sorolus income, after 
discnarging tlie expenses of management and Keeping down the 
intereet on mortgages, in paying o9 mortgam (p). 

The application to the court may by summons ( 7 ). 'The 
trustees are necessary respondents, though if one of them is a 
beneficiary it is preferable that the others should be separately 
represent^ (r). A mor^agee of the interest of the tenant lor 
life ought to be a party, but not in ordinary circumstances a 
reversioner (s). 

SncT. 3 .—Cuttody of Title 

1062. A legal tenant for life of freeholds is entitled to the custody 
of the title deeds as a matter of right (Oaud can recover poseesston 
of them from a contingent remainderman (a). The court does not 
interfere with this right, except in cases where he has been guilty 
of misconduct, so tliat the safety of the deeds has been 
endangered ( 6 ), or where the rights of others intervene, and it 
becomes necessary for the court to take charge of the title deeds in 
order to carry out the administration of the property (c). 


[1894) 1 €b. 177 s M^ney KyrU't 8ttilem€hl, Monei/ KytUv. 
Money Kyrk, [1900] 2 Ch. S39: Ke Huni, PoUard t. Ctake, [I 06 I] W. N. 
144, C. A. 

in) TempU r. Thrine (1887). 86 L. T. 289. 

(c) Re Uuni, Potion r. Oeake, ettpn. 

(p) £« Money RyrWt Settiementy Money Kjfrie v. Jgciwv KyrU, tupro. 

(fi Bo Neven, N^en v. Bernu, [189lj 2 Ch. 297. 

(f) J 6 id., at p. 303. 

(s) Ibid., at p. 304 s but see R$ BwU, PoUard v. Qoake, e%pra. 

(I) See title ksai, Pbopsktt axD CaatTsts R£ai.,To1.Z211V.,pp. 176. 
177; AUteoedr. Ueyyeood (1869), lU.SeC. 745; and see Re Bfddo€,DovM 
T. Oolfam, [1899] 1 Cb. 647, (X A., per LtKDLST, L.J., at p. 667. A bus* 
band who is entitled to the renW and profits of land in right of his wife, 
she being tenant (or life bat not to her separate nse. is eoutled to posses* 
sion of the title deeds (SePy<Ut,Expart 0 Begen (1864), 26 Cb.D.31,C. A.); 
bat his trustee io baakruptey has no absolute right to the custody (ibid.). 
This case is. bowsTor, llkoiy to be introquent hawg renrd to the tfarrM 
Women's Property Act, 1882 (46 46 Viet. c. 75). 

(а) Atiwooa ▼. aeyttoody iMpro. As to custody of title deeds ge&ersUy, 
see title Baai. Pbotsmt snd CnaTtSLS Rvm, VoL XXIV.. uo. 239. 
240. 

( б ) The fact that the teosnt for life has taken the deeds out of the 
jurii^iction may be a ground for thlnkiog that t^re is daDger to them if 
they ros&aio in hie cu^dT jJenner t. Merrit (1666). 1 Ch. App. 603); 
hut the mere fact that be has for many yean been resident abroad is no 
objeotiou (LooiJue v. ZeoAeo (1877), 6 €b. D. 221). If the dicta in Reeve$ 
▼. Booms (1725), 9 Mod. Rop. 128; loie v. loie (1738), 1 Aik. 429; and 
(9si4tA T. Oooki (1746), 9 Atk. 978, 382, assert an onqualifl^ right in the 
remainderman to have the title deeds brought into eourt, they will not 
now be followed; see Ford v. Petring (1789), 1 Ves. 72. 

Leaihee v. LeoAee, owpro, diteentog from the view taken In PynooM 
V, Pyneent (1747), 3 Aik. 671, and Warren v. BadoB, Bn parte, (Mfitey 
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1068. If the legel ettate ia in the truttees, the triutees are entitled 
to the title deeds while tbej have any active duties to perfonn (d ); 
and, nnder the rule that where two have an equal interest in a deri, 
he who has it may keep it(€), a trustee Is not entitled to have the 
deeds removed from the cust^y of a eo-trnstee (/). 

lOM. An equitable tenant for Ufe who had obtained posseeeion of 
the title deeds has been allowed to retain them{y). 

As observed above (h), since the paastng of the Settled Land 
Act8(i) there is a presuraption in favoar of the right of a tenant for 
life as therein defined (wluch definition clearly includee an equitable 
tenant for life (i()) to be let into posseesion. This ri^ht camee with 
it the right to custody of the title deeds (I), except in a case where 
the interest of the tenant for life has b^n nmrtgaged (m). The 
tenant for life, however, must undertake not to part with the deeds 
without the written consent of the trustees, and to produce tbe 
same on all reasonable occasions (a). 


{I860), l John. Sc IL1, that the court never interferes as between a father, 
tenant for life, and a sou entitled in remainder, but will interfere in the 
case of a stranger tenant for Ufa Where a sale has been ordered to raise 
portions, but tiie tenant for life refuses to produce tbe title deeds of the 
estate, a receiver of the renta and profile may be appointed; aeoBriy^focA's 
V. Ilan$rl (ISIS), 8 Madd. 47. if a suit ia pending the eourt eoniidera 
where, haviog regard to the purposes of tht suit, tbe deeds can most 
conveniently bo kept {Stanf^ v. aohtrU (1871), S Ch. App. 307). Where 
deeds hsve oeeu brought into court for the purposes of an action by the 
tenant for life, the court on the conclusion of the proceedings baa 
ordered them te be delivered to him agaio (IFs^ v. Lytnin^r^ [Lord), 
V. Weltb (1757), 1 Eden, 6; Buaconte r. Majf$r (1603), 8 Yea. 
320; aeo Utngdale (Z^y) ▼. BriQg$ (1856). 8 Do G. M. A 6. 391, C. A. 
(whore this was doue by content on such terms as might be sufficient for 
the protection and security of tbe trustees and other poraons beneficially 
intereated); but aee BiVks t. Hicks (1785), 2 Dick. 850; iTciincr v. 
ifomi (1888). 1 Ch. App. 803). The oourt, bowaver, only d^veis deeds 
out to tbe party who baa deposited tbom (riufUiefl v. Leiria (1847), 
8 Hare. 85). 

(d) Barclay v. CoUsti (1838), 4 Bing. in. C) 858 : Qnmsr v. Hannyngtom 
(1858), 22 Bcav. 627: see Ex parts HMstsarth (1838), 4 Bing. (H. C.) 
386. 

(4) rosier v. Cfa&5 (1852), 12 C. B. 136. 

(/) JU Suicn's SsitlsnuiU, Jenss v. Troppci, [1002] 1 Ch. 282. 

(y) Taylor v. Bparrms (1865), 4 Oiff. 703; see Langdale (£<idy)v. Brigos, 
suprop at p. 418. In Denton v. Dsnion (iM4), 7 Beav. 388, an action by 
the trustees for detinue was restrained on the tenant for Ufe nndertakiog 
to bring the deeds into court. 

(h) p. 507, ants, 

(i) See note (s),^ 624, post 

(h) Be Wyihis, West v, IfytAet, [1803] 2.Ch. 389; Re BageVs SsttUmeni, 
V. KiUos, [1604] 1 Oh. 177 ; seo, fvihe^ pp. 625. 628, posL 

0) Be Bttmo^'s 8dMt SsMes (I860), 42 C^. D. 621; Be FyOss, FmI 
▼. Wyiies, swpn : Rs B4chAfdlOf^ Biehardsca v. BMardsea, [1900] 2 Ch. 
778 : Be Jfoitsy f yrle’i SsUlomeni^ Money KyrU v. Money KyrU, [1900] 
2 Ch. 830. 

(m) Be Bowen, Bewan v. Bomst, [1894] 1 Ch. 207. 

(•) See Be Wytkes, West v. l^uUs, supra .* and Be Money KyrU's 
SettiemenL Mon^ Sy^ v. Money tyrle, sum (where the undertakinga by 
ikn tenant for life an set out at length). As to the ooireoi form of 9cder» 
•ee Ba Poddon, BMneUfe v, Adlo», (lOOOl W, H, 182. 
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1065. A tenant for life (o), nnleea made unimpeacbeble for 
waste (j>)» may not commit what ia caUed vol antary waste, that is 
to say, any act which is injurious to the inheritaoco, either, first, 
by dioini^mg the value of the estate, or, secondly, by increasing 
the burden upon it, or, thirdly, by impairing the evidence of 
title (f). Thus, he may not plough up ancient pasture (r), pull down 
buildiogs, even though ruinous, without rebuUding, or erect new 
buildings, or suffer such new buildings, if erected, to be wasted {»), 
He may not open new mines, quarries or clay-pits, or work old 
abandoned pits or mines (a), but ne may work mines or pits which 
have been previously open^ in the sense that they have been 
worked, not necessarily tot profit, so long as such previous working 
or use is not limited to any epecial or restricted purpose, such as 
the purpose of fuel or repair to some particular tenements (6). 

A tenant for life, even if be is impeachable for waste, can out 
timber necessary for repairs in the eiercise of his ri^lit to estovers 
or botes (c); he can also cut trees, with certain exceptions (d), other 


(e) An scUou for waste will lie agaiost tenant by tbe cuHesy, tenant In 
dower, tenant for life, for yean, or half a year (Co. Litt. S3 a rf ssg.). A 
teuaot in tail eaouot be impeached for waste, either logoi or eqmtobio. A 
tenant in tail after possibility of issue extinct, however, or a tenant in fee 
simple subject to an ezocutory devise over, may be rcsirained from com- 
mitUnc equitable, but not legal, waste (Tunur r. Wright (1860), 2 I)c (K 
F. 65 J. 234; compare A.-Q. y. 3/nrf6oroup8 (7>al;e) (ISIH). 3 Mudd. 40S; 
and see title Kiai. PaopsKTT aud CuATTfiLS Rbal. \^>1. XXIV., pp. 167, 
173, 170—177, 170, 187, 198. 200, 211). As to equitable waste, sre 
pp. 603 et itq., post. 

(p) See pp. 602, 603, post. 

(^) i>oe d. aruhb r. Burlingion {Earl) (1833), 6 B. Os Ad. 607. Waste 
by impairing evidence of title is, however, a very peculiar head of llie law 
wbioh nas not been extended in modem cimefl (Jones v. CAoppsU (1876), 
L. R. 20 £q. 639. 641). 

(r) iSfimmoiw v. A’orion (1831). 7 Bing. 040, 648; but aee 8t. Albans 
{Z)vks) V. Skipwifh (1845), S Beav. 354. In fee simple estates a con¬ 
tinuance in pasture for twenty tiiua during the life of the donor or testator 
imptessea on land the obaracter of ancient pasture (Aforrts v. Aforris 
(1826). 1 Hog. 238, 241). 

(s) Co. Lfitt. 53 1 see and compare title Xj.iKDLOhD aNO Tsnant, 
Vol. XVIII., pp. 496 H teq. 

(a) Fiasf T. Vaughtn (1840), 2 Beav. 466. Mines the working of which 
baa been lor a time suroraded, because of a diminished price to do got for 
the mineral or some other temporary cause, are to be regarded as opened 
mines (tTreofUs-ifa^mt v. [1900] A. C. S3, DO); and see title 

MCiSS, MiKSEAU, AND QOAKUES, Vol. XX.. pp. 605, 506. As to the 
statutory powers to work mines, see pp. 666, 677. post. 



(c) Co. Litt. 53; and see titles Coumons and Biotits OF Comuok, 
Vol. IV., pp. 447, 466 M sag. ,* Landlord and Tekanv, Vol. XVIII., 
p. 429, note (h). 



trmt trees growiog in a garden or an orobard, may not be out by a tenant 
te lin for waste (Co. Litt. 53); and see tjt4e Landia)rd and 


Tbkaxt, voL XVIII., pp. 429 $t s#g. 
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bban timber trees ($\ or treee which would be timber if thej were 6*^ ^ 
over twenty years of age» bat timber treee under twenty years of Waste* 
age may be out down in the course of the proper management of the 
estate for the purpose of allowing the growth of other timber (/)• 

If timber is decaying^ or injurious to the growth of other treee, so 
that to cut it ie beneficial to the inheritance (^), the court can 
authorise a tenant for life to cut timber. Where timber is PnK««d« 
properly cut under an order of the court, or otherwise (fc)i the pro* ^ timber 
cee^ follow the interests of the estate, that is to say, they are 
invested and the income given to the tenant for life impeachable for 
waste in the first place (t). On the death of such tenant for life, the 
proceeds become the property of the first tenant for life unimpeaeh- 
ahle for waste (k), or the owner of the first estate of inheritance, 
whichever estate first comes into possession (1). 

A tenant for life impeachable for waste, who takes upon himself Proceediof 
to cut and sell timlier without authority, does it at his peril, and can timber wrong* 
never l)e permitted to derive any advantage from his wrongful 
act (m). In such a ease the timber cut or its produce belongs to the 
owner of the first vested estate of inheritance (n), nOtsvillistanding 

(f) As to wbut troce arc timber, see title Auarci;LTVRFo Yol. 1., p. 290 ; 
and see title Ou^tok asd rsAOES, Vol. X.. p. 259. 

(J) PUUffIctf V. (IMS), 2 Coll. 270; Daifct v. Dag^, v. 

htgge (tSCS). 32 Bear. GOO, 617 ; Cawley (i^W) v. irefiatfs.v (lOCC), L. It. 

1 r!<|. 666; Honytcffod V. //onwood (iS74), L. R. IS E<i. 396; compare 
/lunn V. Bryan (1672), 7 1. R. fcq. 143. If I ht re is a local usage to fell 
iihib«r trees pcriodicuily when ^wn in woods with a yiew to e&iure a 
succcstioD of timber, and to preserve such woods, the tenant for life Is 
entitled to cut such timber, and if it is a necessary implication from the 
terms of the settleruont that the settlor intended such woods to bo 
enjoyed as an atmuul source of revenue, be takes ths proceeds of sale 
(Danhwaod v. d/trmtac, [1691] 3 Oh. 306. C. A., cousidennc the law laid 
down by Jbsseu M.R., in Uonyaood v. flonywaod, tupro^ that the tenant 
for life IS entitled to cut timber on tiinbor estates, i.s., estates which are 
cultivated merely for the produce of saleable timber, and where the 
timber is cut periodically; Re Treror*Bafjre's BvU ▼. Tr«rsr- 

Boitfs. [191212 Ch. 339). 

(o) Bewici v. WkUfield (1734), 3 P. '7cn8. 267 ; Uu$4cy v. Rtueey (1620), 

6 M^d. 44; Seagram v. (1667), 2 Ch. App. 628. 

(h) Warn y. Walda (1841), 13 Sim. 107 ; Gent v. BarrUan (1869), 

John. 517. 

(t) V. Wifkkam (1615), 19 Vee. 419, 423 ; Toaker v. AnneeUy 

(1832), 6 Sim. 236 ; WnUa v. IKoido, eupra ; PhiUipt v. Bsrhhs (1844), 14 
Sim. 363 ; Gent v.l/nmioa, eupra : Ragai v. Bagatf Bm# ▼. 1^9** supra ,* 

//onyis^ V. Uonyvood, eupra ; Lowndee r. JlTorfoa (1877), 6 <5d. D. i39 ; 

Har&ey v. Pendarven, [1901j 2 Ch. 498. 

(4) iVafda V. IFoldo, supra ,* PiriUtps v. Barlow, eupra ; Genf v. Bofruan, 
eupra ; Lowndes v. Notion, eupra. 

(f) Bonywood v. Honywood, eupra. Tho statement, ibid., that the 
income is given to the sueoestive owners of the estate until the owner 
of the first absolute estate of ioberitanoe is reached, who oan take away 
tbs money, must be taken to refer to the case of soccessive tenants for life 
impeachable for waste. 

^) IFifiiams v. Bolhm (Duke) (1784), 3 P. Wms. 366, n.; Seofram v. 

Knight (1867). 2 Oh. App. 638. For the right o! the personm repre* 
sentativei of the tenant for life to timber, see title FxsccToBS anb 
ABBUnSTBATOlS, Vol. XIV., p. 319. 

(n) Boislss*s (J^ieis) Cass (1615), 11 Co. Rep. 79 b; WhUfiM v. Bsistf 
(1784), 3 P. Wffli. 240 ; Bswish t. WUtfieid (1734), 3 P. Wms. 887; ffpny- 
weed ▼. goaywood, supra, at p* 111 . 
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that other i)eTw>us ma; come into ezistoDee who would be entitled to 
a first estate teiU and the exiatence oi an intervening estate of 
freehold in a tenont for life without Impeachment of waste does not 
prevent this (o); but if In such a case there is fraudulent oollusion 
between the tenant for life and the owner of the inheritance in 
remainder, the court interferea, and orders the value of the timber 
which was wrongfullj oat to be impounded and held for the benefit 
of the estate and all persons interested in it (p). 

Where timber U blowQ down in a storm, it belongs, at law, to the 
owner of the first veeted estate of inheritance (q), but the rule is, in 
the absence of improper conduct on the part of the tenant for life, to 
treat the produce of such timber trees as capital and allow the 
income to the tenant for life (r). If trees on a settled estate, other 
than timber, are blown down, courts of equity, so far as may be, 
struggle to prevent accident interfering with the rights of the 
parties, and endeavour to place the tenant for life and the 
remaiodetmoQ in the same position as if the windfall had not 
occurred (s). Oenerally, a tenant for life is entitled to have the 
benefit of the sale of all such trees blown down by the wind as he 
would be entitled to cut himself ((). 

Sne-SscT. /or hi/o UnimpfocMilt for H'aoto, 

1066. If the tenant for life is made, as is the more usual course 
at the present day, tenant for life without impeachment of waste, 
ho has as great power to commit legal waste as a tenant in tail 
has (a). Ho is entitled, therefore, to open new mines or pits, and 
to fell timber, and the produce of minerals or tinihor belongs to him, 
whether severed from the estate by hie act or not, but not until 
severance (6). It follows that on a sale of the estate with timber he 

(c) Diuftvood T. [1891] 3 Ch. 305, 387, C. A.: see Pigot ▼. 

fislisdt (1792), 1 V«s. 479, 4S4 ; Gent v. Hcitum (1850), .Joitn. 517. 524 ; 
B$ Oovtndu/^ Caoondukr. Vaadv, (IS??] W, N. 198, disacaUna 
the d^uM of Rohillt, M.R., in oa^i y. liagci, Leggt ▼. Logge (1883), 
32 Beav. 509, 623, that the produce does Dot uloog to the first tenaot in 
tail in MM while there ii a possibiUty of prior tenants In tail coming into 
existence. 

(p) Oartk ▼. Cotton (1753\ 3 Atk. 751; Birtk-WoJfo v. Birek (1870), 
L. B. 9 £q. 583; Bo Covondiok, Cavondiok v. ITaady, supra. 

(tf) WMfM T. Bowit (1724). 2 ?. VVme. 240: Atfon y. Atton (1760), 
1 Ves. Sen. 390 : (?orfh v. Cotton, oupm ; Honywood y. Ilonywood (1874), 
L. B. 18 £q. 806. 

(r) Bagoi v. Bngoi, Loggo r. Loggo, tnpra ; DaUnan v. HctoaiKa (Ko. 2] 
(1M2), 31 Beav. 48S; lU Eorruon^o TruoU, ffurtioon v. narfioon (1884), 
28 Ch. D. 220. 228, 0. A. 

(«) Bo Rorrioon'o Trutto, flartuon v. 77amMa, tupra (where larch 
plttteiiODs were to damaged by a gale that it became necesearj to clear 
and replant the ground; the court directed the proceeds of sale of tho 
larch treee to be iaTosted. bat fixed an annual earn, determined by the 
average income which wonld have beeo derived from the plantation if the 
galea Bad not occurred, to be paid to the tenant for life out of the income, 
sod, if necesaaty, the capital of the iuvasted fond). 

(i) BtffetKM V. HoleJUrtii (No. 2), supra. It is a queitiou of fact as 
regards each particular teee wbetbar It has been blown down so as tp 
detached from tbe coil (Bo AinoUo, Bioio^bum r, AinolU (1886), 30 C%. D. 
488, a A.). 

fa) BmsIm's (UmU) Com (1615), 11 Co. Bon. 79 b ; C«. Lttt. 220 a^ 

(b) Anon. (1729), Mos. 227 ; P|^ t. Jhr (R86), 1 Term Eep. 58 ^ |fel/ 
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ifi not entitled to the |»:oda 08 of thetiiQb6r<e). The exemption from ^ 

liabilitj for waate is a spraal power given to the tenant for life to Waitei 
appropriate part of the inheritance, and may be controlled or 
qualified, either impHedlj or expreealy, by apeeial powers given to priTi{4^ 
the trastoee (d\ or it may be restru^ by exceptione (s). If the 
words are ** witbont impeachment of any action of waste,** no action 
can be brought, but it would seem that the tenant for life is not 
entitled to the thing severed (/). The privilege ** withoatimpeaeh* 
ment oi waste " is annexed to the privity of the estate Co); it is 
consequently lost by change of the estate, as where a lessee for 
years accepts a confirmation to him for his life (ft), but it devolves 
on the assignee of the estate (t). 

Sub^Sect. 3.— S'juiiabU 

1067. A tenant for life, though made unimpeachable for waste, is Eqiriubie 
not, unless expressly authori^ by the seltleoient, entitled to 
commit what is called equitable waste (ft), that is to say, such an 

* 

V. nUl (1806), S Swao. 140, o.; Dridgisv. Supheni {ISll), 2 Swan. 160, o.; 

WUliami t. wiUiamt (1808), is Voc. 410, 426. 

(«) Thran v. TTtUtAtre (1792), 3 Swan. SOD: BruiMM y. Sttpheiu, iupn. 

TliU remains the law tfaouvh the mIo is made not anoer a power contamed 
in the fettle ID out, but undM tlie statutory powers coofeitM by the SetUM 
Land Act, 1882 (46 A 46 Viet. c. 38) (its Lfevsllm, tUifielUn t. WiUianu 
(1887), 37 Ch. D. 317). Formerly, where trostecs «old settled lands udUot 
a power in the settlement, and the tenant lor Ule, being uoimpeacbable for 
waste, sold the timber standing thereon for bis own benefit, it was held to 
be a bad oxeoution of the power eo as to sToid the sale, but the law in this 
respect has been altered br the X^aw of Property Amendment Aet, iS69 
(22 Sc 23 Viet. e. 36), s. 13 ; and see title Pownns, Vol. XXllL, p. 67. 

(d) Kekevieh ▼. Marker (1861 )• 3 Mac. G. 311; Brigge v. Oxford (Eari) 

(1801), 6 De G. Sm. 156; see LatM [Lord) t. Letdr (DscAeii) (Ko. 2) 

(1862), 2 Drew. 6c Stn. 76 (wheie an overriding trust to di^arge mortgages 
out of the rents and profits of the settled estates was held not to intmere 
with the rights ol a tenant for life to cut timber). 

(s) E,g.f except in housee (Aston t. Aston (1749), I Yea. Seo. 264); 
volunta^ waste excepted (Garift r. Cotton (1763), 3 Atk. 761); without 
impeachment of waste farther than wilful waste (IFidcftam ▼. ITtekham 
(1816), 19 Ves. 419 (where the tenant for Ufo was held entitled to the 
intereet of money prodneed by the sale ol deeayiog timber out by the order 
of the court)); without ixD))eAcbmeDt of or for any manaer of waste, save 
and except spoil or destruction, or voluntary or jiermissive waste, or 
suffering houses and buildings to go to decay, and in not repairing tha 
same (Kincenf v. Spicer (1866), 22 ficav. 380 (where it was declared that 
the tenant for life was entitle to cut such timber as the owner of an 
estate in fee simple, having not only a due regard to his own interest, but to 
the permaneut advantage of the estate, might properiy cut in doe course 
of managemout)). But where a power was given to demise minerals, but so 
that the lesseoi should not be dUpnmshabla for waste, the proviso was held 
to bo repugnant to the power (Ahdy ▼. Brckytt (1867), 24 Beav. 114). 

(j) Co. UU. 220 a; ^Us's (Lsvit) Otm (1616), 11 Co. Rep. 79 b. 

(tf) BowUj*s (Xetfti) CaH, mpra. 

(A) Ibid. 

(t) Anon. (1729), Mos. 237: WatU%gtoH t, Waldron (1863). 4 De 6. 

U. it G. 269, C. A.; BsoaeioftiT. Baluburg (JfarfM)(186i), 19 Beav. 198 $ 

•ee Davis v. Aforftoroagft (Dufts) (1819), 2 Swan. 108, 144. 

(ft) Judicature Aet, 1873 (96 4t 37 Yiot. o. 66), a. 26 (3); see title 
EqmTT, YoL XIII., p. 90. Tbia provision isnirospective (D^ v. WaUttr^ 

[1893] 9 Ch. 429. 439}, 
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anoonaeientioaa or onrewooabU use of his legal power as goes to 
the destroetioc of the thing settled (0- Thus the courts have 
restrained a tenant for life unimpeachable for waste from pulling 
down the mansion-house <m), or olher houses (n), from grubbing up 
a wood so as to destroy it abeolutely (u), from cutting underwood 
or saplings of insufficient growth, or at unseasonable times (p), 
anddrom cutting down timber planted or left standing for shelter or 
ornament ( 17 ) of the settled property (r). 

Fixtures which have become part of the inheritance cannot be 
removed by a limited owner withont the commission of waste («). 

A tenant in tail after pOKSibility of issue extinct, although from 
the nature of his estate uninipea^able for voluntary waste (f), bas 
been restrained by the courts from committing equitable waste (u). 


OnsTDeoui 1068. In determining whether timber is or is not ornamental, the 
tinber. question for the court is not whether it is or is not 'ornamental in 

the opinion of the court, but whether on the evidence it was planted 
or left by the owner of the estate for the time being for the purposes 
of ornament or shelter (t^). The tasto of a testator, like his will, 
binds the parties, and if the object in planting timlier, or leaving 


(l) AtUm T. A$lon {IU9), 1 Vee. Sea. 264. 

(m) Vont r. Bomard (Lord) (HI?)* ^ Vern. 738. 

(a) n'iliMffM T. Day (16S0). 2 Cas. in Cb. 32 ; Jtmhom v. ()680), 
Freexn. (cit.) 53; Ceelr v. Win/ 0 rd (1702). I Eq. Ces. Abr. 221.400; s 4 m> 
Aston V. Attcn, tupra (where it wan wud that the court would rcRtnuo 
tbe pulling down of fsrmbouses unless two wore puUeU down to make 
into one). 

( 0 ) A$lon V. Arton, supra. 

(p) O'Dnm V. O'/^new (1751), Amb. 107; r. Sifphtm (1S21), 

Madd. A G. 279; Ckamberlynty. DHmmer(17S2), 1 13ro. C. C. lUB; (1792) 
3 Bro. 0. C. 540 ; see II 0 U ▼. 2'Aamaf (1502), 7 Vcs. 589 ; Dune t. Bryan 
(1872). 7 I. R. Eq. 143,154. 

(9) As to oraameotal timber, see the text, infra. 

(r) Abraham v. Bubb, evpra; Paekinfjton*$ Cm (1744), 3 Atic. 
216; 0*Bri<n V. O'Bfisn (175J), Amb. 107; Ckumberlynt v. 
tttpra .* DewfuAtre (J/ar^Kw) v. Sandtft {tody) (ISOl), C Vcs. 107; 
A.*0. T, Marlbarough (DiAre) (1813), 3 Madd. 498; Wambwell v. 
Bsbuyer (1826), 6 Ves. 110 a, n.; Tamworth ( Lord) t. Forrtro (Lord) (1801), 
6 Ves. 419; WeUeiUy v. WtHulov (1834), 6 Sim. 497; Morris v. ATorrU 
(1847), 16 Sim. 605; Tamor T. fVrMt (1860), John. 740; Ford t. Tynte 
(1884), 2 Do G. J. A 8m. 127, C. A.; Weld-Blundett t. WoMey, [1903] 3 Cb. 
884. In Coffin r. Coffin (1831), Jac. 70, it ia arated that in ooe caso the 
court went ao far as to restrain a man from cutting down trees that he 
bad planted bimeelf. 

(<) Bain ▼. Brand (1878), 1 App. Cas. 782, 787; see Bo Ohootorfield't 
{Lord) Sotliod Solaieo, [1911] I C3). 337. Ae to wbat arc fixtures, ace title 
Lavdload Am TxHAitT, VoL SVllI., pp. 417 ot oeg. As to questions 
between tbe mpr^cntatiTce of a tenant for life, who baa annexed a chattel 
to the freebola, and tbe remalndermao, see ibid., p. 421, note (/); and 
see title Exkcutobs jj/d AniciNanaTOBS, Vot. XIV., p. 221. 

(f) See note (0), u. 800, onto. 

(w) AbrahamT. Bubh, oupra,' Anon. (1705), Fresm. (ch.) 276; Cooke v. 
Whaley (1702), 1 £q. Cas. Abr. 400; A.>0. ▼. Marlborouyh (Duir), aupna 
at p. 688. Tenants in tail after posiibili^ of issue extinct are uot referred 
to m the Judicature Ac^ 1873 (38 A 37 fict. c. 88), 0. 26 (3); see note (b), 
p.i603»oeA. 

(e) Weld'BinndeU t« WoUeley, enpnk 
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timber standing, is ornamental, the timber ia protected whether the siot. b. 
obj^t is achieved or not (a). Waste. 

!nie test to be applied in each case is whether the settlor has bj _ 
his disposition, or by bis acts, indicated that there shall be a oon* wbciStf 
tinuous enjoyment in succession of that which he has himself timber to 
enjoyed, in which case it is against conscience that a tenant for life, 
claiming under bis disposition, should by the exercise of a legal power ^ 

defeat that intention. If, therefore, a testator or settlor occupies a 
mansion-bouse with trees planted or left standing for ornament 
around or about it, or keeps such a mansion-house in a state for 
occupation, and devises or settles it so as to go in a course of suocea* 
t|^n, he may reasonably be presumed to anticipate that those who 
ore to succeed him will occupy the mansion-house; and it cannot 
be presumed that he meant it to be denuded of that ornament which 
ho has himself enjoyed. The court, therefore, in such a ease pro¬ 
tects the trees against the acts of the tenant (or life(6). What 
would be done by a prudent owner in the ordinary and proper 
course of inanagement, ia no measure of the obligation upon a 
tenant for life without impeachment of waste with reference to 
timber planted or left standing for oruument (c), and decaying 
timber, even though injurious to other trees, cannot be cut down if 
it ia ornamental (d). If, however, a tempest has produced gape in a 

(а) /A)wnfAir« (.Vfirouii) v. (Lady) (IBOi), e Vea 107} 

T. belfuu $0 (IH2C). e Vce. 110 a, n. 

(б) 3fKAtoa«aav. AfteAto<Awa^(1657).l UeU.Se J. 004.524.C.A.i Turner 

V. Wngkt (I860), John. 740, 760; v. [1003] 2 Cb. 

064, 669. This prciection has tceu extended to arnups of firs plants two 
miles away from a mauiiun-bouse (OotenxAire (A^r^eit) ▼. 8aidy$ (Zody), 
jiuprn), and to rides and avenues cut tbrougb a wood at a considerable 
dietauce from the mansion-bouse, though not to the whole wood (TfomAvrli 
V. Brhuyee, supra). But a whole wood may be considered ornamental 
(ifarirer'V. .VarWr (1861), 9 Hare, ), 21; see Ford v. Tffnte (1864), 2 
De G. J. be Sm. 127, 131, 0. A.), though in such a ease the eourt directs 
an inquiry as to what irece can be felled without impairing the beauty of 
the place as it stood at the time of the settlement {AfarAer v. ^atAsr,« upra ; 

V. Uinck$ (i88S), 68 L. T. 667). The protection of the court has also 
been extended to trees planted for the purpose of excluding unaightlr 
objects (i^y V. iferry (1810), 16 Ves. 376 a), and even to trees in a park 
and pleasure groaods which surrounded a mansion that bad been polled 
down under a power in the settlement (ITeUcs/ey v. Welleile^ (1834), 6 
Sim. 49?) ; hut no judgment was delivered in this case, and it does not appear 
whether the deciston went on the ^nnd that the maxtaion-hoose might be 
rebuilt, or that the trees in question were ornamental to viUss that had 
bwn erected on the property. A tenant for life who wrongfully pulle down 
a maoHion-houao doos not thereby acquire a right to ent ornamental timber 
(il/orris v. Morru (1847), 16 Sim. 505; see Letd$ (X>aAs) v. Aveherti {Lord) 

(1846). 14 Sim. 367); bnt trees originally planted for the ornament 
of a manaiou-house that has been puU^ down by a settlor without any 
intention of rebuilding are not protected as ornamental timber between 
the parties claiming under him (IficAiriAwaii ▼. AficAletAwai^, supra). 

Trees planted for proht are not ornamental timber (HalliveU v. PAUftps 
(1868). 4 Jar. (K. 8.) 807); in one case, bowev«, the protection was 
extended to fruit trees In a garden as being onuuneataf to the house 
{Anon. (1705). Freem. (CH.) 278). 

(o> PoTri T. TfnU, supra, differing on this point from HtUiwU v. 

PAilltpi, supra. 

(d) B9^ V. mufitld (1784), 8 P. Wms. 247; LushingUm v. BoUm 
(1819), Uadd. ft 0.149. 
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piece of orDamental plaotiDg, the cutting oi e few treea to produce a 
unifonn and consistent, instead of an unpleasant and disjointed, 
appearance would not be coustrued waste (e), and the catting of 
decayed wood, which is beneficial to the ornamental timber that 
remains, may be directed by the court (f) or even done by the 
tenant for Ufe(p). 

Sob-Sbct. 4 .—Pamimne Watts. 

1069. A tenant for life, whether legal or equitable, is not liaUe 
for pemuesive waste (A), that is, an omission whereby damage reeulte 
to the premises, such as suffering houses to fall into decay (0« 
however, the settlor has imposed a condition that the tenant for life 
shall keep the premises in repair, there is a personal liability which 
cau be enfore^ in a court of equity (k), even in respect of dilapi' 
dationa eiisting at the time when the settlement came into force ll). 
Damages may be recovered in respect of such a liability from the 
estate of the tenant for life after his death, the proper measure of 
such damages being such sum as is reasonably necessary to put the 


(#) iiah&n (Lori) v. 54<iiiitcpe ("Lori) (ISOS), C M>i*lil. 923, n. 

(/) LusXirujion v. (1819), Uadd. Si G. 149; Fordr. Tynts 

(1884), SDe d. J. 8 in. 127, C. A. 

( 9 ) Bakst y. Sebright (1879), IS Ch. D. 179. In such m com, however, the 
oocrl, at the iostauce of the remoindermeD, may rsHtrsiu the tooaut for 
life iiom cattiQS sod direct the cnttiDs to be done under its supervision 
(ibid.). 

(h) CusUsmain (Lord) v. Craosn (Lord) (1733), 22 Vin. Abr. 523, pi. U ; 
IFpod T. Gaynca (1781), Amb. $95; Poisyt y. BUtgrave (1854), 4 
De G. M. A G. 448; Darnrs ▼. (1881). 44 L. T. 809 ; Ae Uolchkys, 

Frsksr. Oahicdy i 1888), 32Ob. D. 408, G. A.; Ae Cartwrigkt, Atis v. iVeicman 
(1889), 41 Cb. U. 532; Ks Parry and Uopkin, [1900] 1 Cb. 180. The 
principle Applies equally in the cose of land nettled by Ihe initrument 
creating the settleiueat oad of land purchaeod under a direction ooutaiHGd 
in suoh inetrument (Rs Ptsmtm, IHmond r. AMpSum, (1898] 1 Cb. 28). In 
face of tbeee coses, Partsrirks ▼. PovUi tl742), 3 Atlc. 383, cannot bo relied 
on. See alto Oibson v. ifrUe (1805), I Bos. A P. (v. a.) 290 (a tenancy 
at will); Bsms y. Btmlow (1813), 4 Taunt. 764 (lessee under a lease 
which contained no covenant to repair}. As to tho liability of lessees 
for 3 rears for perraiMive waste ffenerally, see GUe LAKDr.ORi> nso Tsnant, 
VoJ. XVni., p. 499. 

(s) 2 Co. Inst. 145. 

(b) CoUaally. Baylis (1617), 2 Her. 408; t. Coniss, Uodgson r. 
CMfM(1856), 23 Bear. 33; Marsh v. WrUs (1824), 2 Sim. A St. 87; 
Woodhouss T. (1880), 5 Q. B. D. 404; Re WUliams$» Andrew y. 

WiUUmes (1885), 54 L. T. 105. C. A.; BaUhyany y. Wal/ord (1880), 33 
Cb. D. 824: offirmednSS?), 30 Cb. D. 209. C. A.; Be Braibrock, Tjoek t, 
ITtfZw (1887). 58 L. T. 108 ; v. Coppen, Coppsn y. Dingle^ [1899] 

1 Cb. 728; see I>ashwoo<i v. ifa^fac, [IKOI] 3 Ch. 306, 335, 0. A. A 
direotsoo ^ai trustees shall pay for repaifA <Mit of rents throws the coat 
of ordino^ cepaira on Ineomc (Crowe v. Crisfori (1853). 17 Beav. 507 ; 
Clarke v, Thornton (1887), 35 Ch, D, 307; Be Barisic, Jonns y. Bating, 
(18931 1 Ob. 81; Ldmsy ▼. Bekstt (1694). 43 W. B. 54; Bs ThouMe, 
Wiaitsmll v, TbosMs. [1900] 1 Ch. 329, 323). but Qot tho cost of extra¬ 
ordinary repoira which would he equivalent to rcbnilding ((Trows v. Cfrieford, 
supra ; Cooks v. OkotmondsTsy (1858). 4 Drew. 328); but where the tenant 
for life bos power to direct the repoiit, and the trustees’ expenses in 
eonying out the repairs ore oharged on the esute, they ore home by 
capital (dhmiMr v. Todd (1881), 48 L. T. 131). 

(1) Be Bradhrook, Lock v. If iUfS. supra; Cooks v« OMmoodslsy, supra. 
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premiBdB m the state of repur m which the tenaot for life ought 
to have left them (m). 

1070. Aq equitable tenant tor life of settled leaseholds is not 
liable to the remainderman for permissive waste in the absence of 
an express condition that he snail keep the settl^ leaseholds in 

^ Impair (n); nevertheleas he, and everjr successive owner of the tease, 
is bound as between himself and the eetate of the settlor to perfonn 
the covenants in the lease, including the covenant to repair, and 
indemnity the estate against any breach thereof (oV This liability 
of the tenant for life is unaffected by the fact that he is entitled, 
not to the clear rack-rent of the property, but only to a email 
improved ground rent(p). He is not, however, bound to make 
good the settlor's deficiencies, and put premises into repair which 
were out of repair at the time when tbe settlement came into 
force (q), 

Sbct. to Income, 

1071. A tenant for life of settled property is eutitled both to the 
ordinary income of the property, including tbe income of a fund 
set aside to provide for portions payable on his death (r), and to all 
oanual profits (s) which accrue during the time of bis tenancy for 
life, unless the settlement provides otborwise. 

1072. On the same principle, the tenant for life of an estate ou 
which there are mines 0 [>on 6 d, or contracte<l to bo leased by the 
settlor (e), receives the royalties payable in lospeet of the minerals 
gotten, though they are really instalments of the purchase^nmney 
of part of the inheritance («). 

llamages recovere^l from a lessee of settled land for breach of tbe 
covenants contained in the lease belong to tbe tenant for life(v), 

(m) \Voodkou$e ▼. ^Valker (18S0), 6 Q. B. D. 404 ; BaUhy^n$ v. Wa^rd 
(1885). 33 (!h. D. 624; R* WiUiam4$, Andr€it r. TTiUiams* (ISSC), 64 L.T. 
106, C. A.: Re Bradb^k, Loth v. WiUi$ (1881), 66 L. T« 106. 

(a) Re Parry and Hapki%, [1000] I Ch. 160. 

(s) Re JUdainq, Thompten r. Redding, [1897] t Ch. 816; Re Bttty, 
Beilit T. A.-O., [1699] 1 Ch. 821; Ziwglum v. Kingkam, [1897U I. E. 170; 
Be 6}fTe, Cooper ▼. Ojere, Qe99] 8 Ch 64 ; Re Waldron and Bcgue'e Con* 
tract, f 1904] f f. R. 240. M Baring, Jeune ▼. [1803] i (;h. 61; Re 

Temlineon, Tomiineon v. Andrew, [1868] I Ch. 23S, are overruled on this 
point. 

(p) Re Coplantfe Settlement, Johne v. Carden, [ISHiO] I Ch. 326. 

(4) lir Courtier, Celrt v. Couriier, Couriier v. Colee (1886), 34 Cb. D. 

^^136, C. A.. diiUDffuUhiag Re Fowler, Fowler ▼. OdrU(1881), 16 Ch. D. 723; 
^mlon V. 2)(w. '[1896n h B. 618 ; Re Smitk, BuU v. SmiA (1901), Si 
X. T. 836; see Pinfold ▼. Ait«Utns/hrd (1877), 46 L. J. (Of.) 491; Re 
Sutton, Sudan v. Sutton (1912). 66 8oL Jo. 660. 

(f) Welieidey v. Ifomtngton (Bori) (1858). 27 L. J. (CB.) 150. 

(s) Such casual profits include fines on adnuasions ib, or the enfranchise¬ 
ment of, copyholds {Cowlev (Berl) v. WeUeelep (1866), L. R. 1 £q. 566 ; Be 
ifedowi, JVom v. Bennett, [1868] 1 Ch. 300), or finre payable by a lessee on 
the grant of a freeh lesao under a eorenant for perpetuu renewal (7«flor d. 
AC&viwv. Horde (1767), t Burr. 60, 121; BrterfnvAs v. Srisrfocie (1878), 
8 CL D. 867. C. A.: compare MiRee v. if^s (1802), 6 Tea. 761), or 
under a powor to renew oonferred by the settleooat (BIsipfoa v. BaAnret, 
Skeplmd^. Satkunt (1666), 6 Ch. App. 193). 

{i\ Re Komep$-T^, Kemege-Trde v. Kemofft^TynU, [1892] 2 Ch. ^1. 

in) Brigeioele r. Brigeioekei enpra: eee also p. 600, ante; and see 
pp. 656, 667. poet 

(r) Rekle r. Caee (1828), 2 8im. 343. 
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even though the lease is granted onder the statutory ^wers (tp>. 
Money paid to a legal tenant for life as the consideration for 
accepling the surrender of a lease also belongs to that life teoAnt^(a). 
Bat compensation money paid in respect of the extinotion of the 
licence of a public-house (^) is treated as capital. 

Where interest is direct^ by a will to be accumulated beyond 
tbe Hegal period (c), the interest on the original sum and the 
accumulations after that period and until the time of payment 
must be invested as capital, and a tenant for life of residae is 
only entitled to the income ariBiug therefrom (d). 

1073. If stocks or shares of a public company (c) are settled, the 
tenant for life is entitled to all dividends declared out of ci^rrent 
profits at whatever rate(/), and whether described as extraordinary 
or special dividends (p) or bonuses {h). Tbe rights of the tenant for 
life to the entire dividend declared are not affected by the fact that the 

C refits out of which the dividend is declared include money received 
y the company in respect of an old debt(i), or profits made in past 
years which have been put by under the name of a reserve fund (/;>. 

1074. A company whicb ban the power of increasing its cajiital (1) 


(«0) Rt Lacw*/! SttiUneni, X^kcon ▼. 2 Cli. 17, C. A.; Ut 

Dtalirif^ Davtnpori v. D^allry^ [1012] W. N. 188. It » dnnhUul whetlier 
r. ArTnMirciM <1001), 17 T. L. Tt. 40$. «a« rightly decided {Re 
Irtcon'r SfUUmtiU^ v. Loom, at p. 20, per Kkknkut, L.J.). 

But where dsmsgee for breach of covenant were rucovered by Mic trusUTce 
they were treated a« capitaJ, the tenant for Life being entitled only to 
''rent I, dividends interest, and other produce*' (As Pyki, Birnelin^l v. 

[19L2] i Ch. 770). As to the statotory powera of leasing, soe. 
pp. 663 ti $ta., 676 ei eeq., poet. As to tho damans recoverable trozv' 
a leasee for breach of covenants, see title LAKOtoRu ako Tenam^ 
To). ZVIIL, pp. 600, 612, 613. 620, 666, 667. 6B1 ei $tq. 

(a) Be BwUoke'e SetlUd EelaUe, f'itoroy v. l/unloke, [1902] I Ch. 941. 
As to fines on sumndexs under ths statutory powers, see p. 663, post. 

16) Under the lacensiDg (ConooIidatioD) Act, 1010 (10 Kuw. 7 6e 
1 Geo. 5,c.24).s. 20; seeKe Bhdon, Dando v.i*ortrr,(19l2| 1 Ch.46,C.A. 

Is) See pp. 683, 6S4, poci ; and s^o, genorally, title rsBramiTlBS, 
Vol. ZXIL. pp. 370 et eoq. V 

(d) OrmoUy v. Oravley <1886). 7 Sim. 427; 0*2* tiU v. Lueae (1838), 2' 
Kean, 313; Be Pope, AWp v. JCarshoil. [1901] 1 <^. 64; but see title 
PnPBTUiTixs, Vol. ZXU., p. 382, note («)• If the invalid direotioo is 
contained in a setilemoni, tbe rente and income result to the settlor for 
the noeaa («bid.). 

(a) See Be WkiU, Theoboid v. WMiU, [1913] 1 Ch. 231. 

(/) Pfiee V. Andoreon (1847), 16 Sun. 473; Uarclaff v. TTamawno. 
(1807), UVea. 66. 

(tf) Be Bopkime* fnuU (1874), L. B. 18 E^. 696. 

(A) Preeton v. MelriUe (1848), 16 Sim. 163; joAwon v. Jokneos^ (I860), 
16 Jur. 714; Hebert r.Batemon (1863), 1 W. K. 191; Afurmy v. Olaae 
<1864), 17 Jar. 816; v. Atsid (1860), 29 L. J. (cu.) 618: Dole 

V. Boyee (1870), 40 L. J. (cn.) 244. « 

{i\ Moiartn T. 3toU%tem (1661), 9 De G. F. & J. 202, C. A. : Edmondton 
y. CroHkwaite (1864), 34 Beav. 30. A bonus doelared by a company in 
consideration of a release of certain preferential rights attached to shares, 
haa been held to be capital, but the reason for this would seem to be that it 
was a payment snbseonent to a testator's death in respect of a release 
given by Kim dnhug hie life; aee BcUe v. MaekMeif (1862), 31 Beav. 280. 

ik) Be Alebsery, Aupdea v. Alsbory (1890), 45 Ch. D. 237 ; Be Norikage, 
Bme V. BofAeid (1891), 60 L. J. (CB.) 488. 

(l)*ma power is now possessed by all eoopaniea limited by shares; 
il an^rlssd by their artiolei (Companiss (gonaolidation) A^ 1908 
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.can either <^tribate its profits as dividend or oonvert them 
into capital, and if the company validly exercises this mwer, such 
exercise of its power is binding on all persons interested under the 
testator or settlor in the shares, and coDsequently what is paid 
by the company as dividend gooe to the tenant for life, and what U 
paid by the company to the shareholder as capital, or appropriated 
as an increase of the capit^U stock in the concern, enures to the 
benefit of all interested m the capital (m). Accordingly, where a 
company having these powers ibsqm new shares, which represented 
a portion of their current earnings that bad been applied to neces*^ 
sary works, such new shares were held to be capital (n) ; and 
where a company declared a bonus dividend out of accumulated 
profile, and at the same time made an issue of new shares for a 
corresponding amount among its shareholders in pro|K>rtioD to the 
existing interests, and uppli^ the bonus dividend in paying the 
calls on such new shares, there was an effective appropriation by 
the company of the uudivided profits dealt with as an increase of 
the capital stock in the concern (o). 

It is a question of fact in each case whether a oompanj has or 
has not capitalised its profits (p). Both the form and subaUnce of 
the transaction ntust be looked at, and where a company has power 
to increase its capital and appropriate its profits to sucli increase, it 
cannot be considered as having converted any part of its profits Into 
capital when it has made no such increase (q). It follows that iu the 
case of such a company the mere carrying over of profits to a reserve 
fund (r), or the (etniiorary devotion of them to capital purposes (i), 

Ldw. 7. 0 . OU), •. 41 (l)s see title Compamiiss, VoI. V., p. 95. la cases 
Coriuerly where a company did not pomss this powor, but had sccumulatod 

E roUts aqU used tht*iu in fact for capitaJ purposes, and sCtorwards distri- 
uted these profits among Its propnotors, the profits so distributed wen 
treated os accretions to capital, so that the tenant for li/e wo# only entitled 
to the incoDO thereof (/Iroiidcr v. Brnndfr (1799), 4 Ves. 800; Irvintt y. 
iiow»km 0^03), 4 Pat. Aip. 621. H. L.; Pari* T. PnrU {1^04), 10 Vcs. 
1S5; V. Creikam 10 Vos. 288 ; irflts v. SUm (1807), 13 Ves. 

883 : Ward y. Comhi (1836), 7 8im. 634: He /fodoene. Ex varie Bod^M 
(1847). III. Kq. H. 99). The fact that the distnbution oi accumulated 
profits was by way of a oash bonus, and not of shaxve, was hold to bo too 
slight a circumstance to take the cose out of this general rule (Pans v. 
Ports, mpm). Where a company, which, having originally no power to 
increase its capital, was subsequently authorised by Act of Parliament to 
do so, apportioned the addltioDHl capital eo naminB among its shareholders, 
.the accretion was considered capit^ ( Uoepery. BoitUer (J Sls), 13 Price, T7 4). 
. (m) Bouch y. Spronie (1887). 13 App. Cas. 385. If the mteotion on the 
of tbo company to capitate is clear, the fact that the shareholders 
have an option to take cash or new sliarot does not affect the position as 
between tno tenant for life and the remaindermaii (He Kvow, Jones 
y. Emnt, [1913] 1 Ch. 23). if the option in such a case is vested in 
trustooB, there is no right to elect between thorn and their ees/MU qut 
Inwt, and they must take the dividend in the c^»italtaed form (J?e Evant, 

c/oae# V. Evunit 4Upra), 

(n) He Harfoa'e {Eaekiel) Tfael (1868). L. K. 5 Eq. 338. 

(o) Booth y. Sprouts, supra ; BariM v. AihhKfloa (1858). 18 W. R. 452. 

(p) Booth v. BpTOuk, supra ; Bt iiatamt Malnm ▼. BUthsns, [1894] 8 
Ch. 578. 680. 

(tf) Bouth V. SprouU, supra, at p. 398. 

(r) Bs Atshury, Suodea v. Alebary (1890), 46 Ch. D. 337. 

{$) Bausk y. Sprauis, supra^ at p. 401; M Papst {Lard Atfrsd), TAstamH 
T. Paget (1693), 6 T. L. R. 88; oompare noU (I), p. SOS, aate. 

HX.—• X 


600 
Smt. 4. 

RlAtto 

Inoone. 


Effect id 
oepltaiisstioiv. 


CspUsliM. 
tloa of profits 
s oaMtJon 
of fact. 





SsrtLi 


T 8 . 


Bbot. i. 

Utfhtto 

InCOMB, 


Option In 
Catov of 
•hfti«bold«r. 


Bipreai 

provliioc In 

•oUlcraeDt. 


l>iitribatl(n 

of MMtOOO 
winding up. 


Ootiofii to 
tbnroi. 


X 


Directon* 

itm. 


dooB not anffice to convert them into oftpital. Fajmento.off hy the 
company of nabeoribed capital are capital (a)» nnleea tnob paymenta 
are Invalid by reaaon of failure on the pc^ of the company to 
obaerve the neoeaeary fonnalitiee, in 'which case they belong ai 
income to the tenant for life (6). 

It an option is given to the ahareholdar to take either a cash 
dividend or aharee, the court determines from the scheme as a < 
whole whether the profits dealt with are or are not capitaHaed (e). 
However, in the latter case the tenant for life ie not entitled to 
the entire value of the shares allotted in respect of dividend, but 
only to so much of the proceeds of realisation of such shares as 
represent the dividend, and the balance ought to be applied as 
capital (dX 

Of oouree, if the settlement oontnins an express declaration that 
bonuses shall be treated either as income or capital, the rights of 
the tenant tor life are governed by such declaration 

1075. The tenant for life is in ordinary oases only entitled to the 
income derived from dividends and bonuses doclam by the com* 
pany as a going concern, and aasets distributed in a winding up on 
a company ceasing to exist are capital, even though such assets, or 
a portion of them, represent undivided profits which the company, 
while it existed, could have distributed as dividend or bonus (/}. 

1076. Unlees a settlement contains an express clause authorising 
the trustees to relinquish in favour of the tenant for life any 
preferential right that may accrue to them in respect of settled shares 
to take new sharee in a company, they must exercise their option 
to take new shares on behalf of all their beneficiariee, and such new 
shares or any moneys received by sale of the option or the shares are 
Gapiial(pX If the cal la on such new shares are paid out of income, 
the tenant for life has a lien on them for the amount so paid (ft). 

Where trustees were appointed directors of a company by reason 
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(а) B4 Fog^i {Lord Alfred), ti$Umd ▼. FoqU (1802), 9 T. L. K. 88. 

(б) Bt Pitrey, WhUioMm v. Pi 0 rt^, [1907] 1 Cb. 289. 

(s) Bouck V. (1887), 12 App. Css. 386; Bo Fiorc^, Whitvkam v. 

Fioroy, oupra; Blylh'i Tr%$to$$r. Mun$ (1905). 7F. (Ct of Sees.) 799; see 
£« Bram, Jon6$ v. Bcoit#, [1913] 1 Ch. 23; and see note (n»). p. 609. onU. 

<d) Bseek v. SprovU, #«pFa, at p. 407; Ro NorUutge, hUi$ v. BorfiM 
(L691), 60 L. J. (CH.) 48S; £0 Tindoi (1892). 9 T. L. B. 24 ; Be Pi 
Wkihfkam T. PierM, eapro; Be Hum* yteM> Settltmmi (19)1) 

T. L. K. 461; we BowIm t. ZTiiww (1856), 2 K. A J. 138; and com 
Be Peepord, Hancock ▼. Dupnrd (1901), 17 T. L. B. 478. 

(e) Be SMcmont Tfuett (1868), 4 Jur. (n. s.) 1077 ; oompve 

Ptmikettv, MontfUld (1845), 2 Jo. & Lat. 344. The court may djMude as a 
qusttioD of coastructioQ thai bonuses paid out oi current proftts are 
not within a proviso in the settlement for tbe capitalisatJOD of bonuses 
{Bollu y.AOan (1866), 14 W. B. 980 ; Be Baker, BuAdock v. Bokor (1891), 
8 T. L. B. 7). 

(n Be ArmUage, ArmUage v. OocneU, [1893] 3 Cb. 8S7, C. A.; NicMcon 
V. BiekoUon (1861), 80 L. J. (CH.)_617. 

(ff) BouUg T. Vwnia, fpra; 

66L.T. 146; Be JVelam, Maht 
Bi CkwMe, Bswee v. OwUe (1886). 1 T. L. B 

_ 1 *) S»wl»p r. If »ctne 7 ia adFAnMa by tb« tenut fof 


Be BfomUy, Sandore v. Bremieu (] 
'aUm T._ffikA«iie^l894] 8 Ch. 678, 686, 


(1686), 
~ 687; 


iife, at tbs request of tbe 


for payment of ealli or sham, he has 
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ol their holding of settled eherea, fees leceired b; them were held 
to be cepital(i). 

1077. If a share in a partnership btuiness is settled, or if settled 
funds are properlj employed in a partnership business, the queetdon 
what is income aud what is capital must be determined by the articles 
of p^tnership, and all that is divided between the partners as 
pruht goes to the tenant for life (A). AVhat is propeny retained 
as capital in the bnsiness is treated aa capital, and Mlongs to the 
remainderman, only the interest thereon bdng payable to the 
tenant for life (f). Where a tenant for life is entitW to the 
profits arising from a busiiieBe carried on by the trustees, they may 
be justified in deducting a reasonable and proper annual sum for 
depreciation (m). 

1078. In the cose of proi)eriy settletl by deed the tenant for life 
is entitled to the entire income of the property settled, though it is 
of a wasting nature, such ns leaseholds (»). 

In the case, however, of a residuary gift by will of property of a 
wasting nature to several jiersonR in succession, there is a pre* 
sumption that the testator intended the property to be enjoyed in 
accordance witli his gift, and effect can only be given to this intention 
by converting the wasting property into securities of a permarent 
nature for the benefit of ml [lersons interested (o>. 

This rule ajipliee to unauthorihed securities rettuned by trustees 
pending convorsioti, whether they are of a wasting nature or not, 
and thu touant for life is only entitled to the income of them as 
notioiially converted at the testator's death (p). 

Jf the tnisieoB of u settlement made by a deed make an un« 
authorised invostiuent, but make good to the trust fund the entire 


alien on the flliari's lor Ihe repayment ol iho amount sdvsnood with 
interest (7*0(14 v. J/oorkovsf (1S74). L. B. 19 £q. 69). 

(i) Ke FmnrUf BarrfU v. FUk$r (1905), 74 L. J. (cu.) 19S : the trustees 
do not appTiar in tliis case to have claimed the fees for tbemsclves, but it 
wae laid down ibst they were clearly aecouDtable for sucb fees to the 
trust estate. This case waa not ciM in the case of Be Dover Coalfield 
ISrieneion, Xfd., [1906] 1 Cb. 65, 0. A., and canuoi be lakea to be over, 
ruled by that deciidoii. Tho argument that the trustees could not have 
earned the fees unless they bad been quililied to act by virtue of their 
trust shares was met in (he case of Be Dover Coalfield Srietieioo, £4d.t euvra, 
by the answer that they became directors st the express request of their 
oerlvft quo lr%ei (tkwf., at p. 70). which would not apply to an ordinary case 
of a tnisteo of aettled shares. 

(A) Slroitd v. Owoer (1860), 28 Jlcav. 130; Browne v. OoUiiw {1871)» 
h. B. It Eq. 586 ; Oow v. Fortier (1864). 26 Ch. D. 672. 

({) Stroua T. evpra,’ BlrfiAvr v. Wileon (1871), 6 Ch. App. 503. 

(«i) Ft Crabtretf Thomat v. CntMree (1912), 106 L. T. 49. 

(w) Milford v. FnU (1654), 17 Deav. 602; Hope r. Hope (1655), 1 
dur. (K. 6.) 770; Be Fen Blnitchensre, Bontfeod v. Ceoper, [1901] 2 C9i. 779. 

(o) Hewe v. DmissoiOA (Barf), Howe v. Aylsehvfy (OoawtsM) (1602). 7 
Vee. 137 a; and see tiBes BxacuTOU aun AoMi«i8TtATOB8, Vol. XlY., 
pp. 262, 283: Wirxs. 

(p) He Chavtor, Vhoyior T. Hem, {1905] 1 Ch 263; and as to the 
teapeotiTe rUots of the tenant for life and remaindermao in reddutfy 
estate eettled on trusts toe con version, see, generally, titlee Bxxottom 
AVD ApuniisTaATOBS, VoL XIV., pp. 282 el seg. ; Wnxs. 
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capital, the remaindeman haye do claim againat the teoa&t for life 
for anj intereet which has been received by him from the aoautfaoriBed 
inyestment in excess of what be would have received from an 
authorised iDTd6tm6nt(^). 


la gtnenl. 


What proSti 
are aspor* 
Cionaoic. 


SacT. 6.— Affpw'tionwfnU 

10 V 9 . Unless the settlement (r) expressly stipulates that no 
apportion men t shall take place (s), all rents, aDDuities, dividends, 
and other periodical payments in the oaturo of income are con« 
sidered as accruing from day to day, and on the death of the tenant 
(or life are apportion able accordingly (t) between bis personal repre¬ 
sentatives and the remainderman (n). 

1080. Apportionment by virtue of the statute takes place in respect 
of alt rents (a), which expression inelndeB rent*service, rentcliarge, and 
rent-seek, and also tithes, and all periodical payments or renderings 
in lieu of or in the nature of rent or tithe (6), annuities inolnding 
salaries or pensions (b), dividends on stock (c), and all payments made 
by the name of dividend, bonus or otherwise out of the revenue of 
trading or other public companies (d), whether such j^ymeots are 
usually made or declared at any fixed limes or otherwise (c). 


(g) Sfrvwi V. 11860), 26 Beav. 130; ApyMty, W<Uker v. Lew, 
WtiUry. N<$M. fl903] 1 Ch. 6ec>606,(;. A.; 8UvU v. Chaitu, [im] 1 Ch. 
632. C. A. Be UUt, UiU y. Bill (1661), 60 L. J. (cn.) 661, nay bo distin- 
guittliod on the ground that it related to acciimulation4 of proflU which were 
treated as sccrction« to capital {Slade v. CAoiaa, aupra, at pp. 528 et teg.); 
but if a is in conflict wlui the foTi^uig casea it mast du taken to be 
overruled. At to casea where a loss results from an uDautborised invest- 
meut, see pp. 622, 623, port. 

(r) U seems that the express stipulation oiuat be found in the will or 
other instrujoent of gift {Be Oppenkeimer, Oppenkeinur v. Doalman, {1007] 
1 Cb. 309). 

it) Ap^rtioament Act, 1670 (33 & 34 Viet. 0 . 36), a. 7. lliure must 
either be an express direction against apportion uient or terms of gift so 
clear as Deceaaarity to exclude apportion meat; an inference to be coflected 
from the general terms of theinll is aot sufBcieot {Tyrnil v. Clark (1664), 
S Drew. 66: decided on similar language in the Apportionmont Act, 1634 
(4 St 6 Will. 4, c. 22)). For examples of express siipulatjons," see He 
Cleveland'e {Zhtke) Betaie, Woimer ( yiecaunt) y. Foreeter, [1604} 1 Ch 164, 
C. A.; Re Lyeaghi, LyenyM ▼. Lyeagki, [1696] 1 Cb. 116, C. A.; Ss 
Meredith, 8(&ne v. Meredith (1698), 67 L. J. (cn.) 409; Maephereon'e 
TrueUee v. Maepherean, 110071 S. 0. 1067. 

(f) Apportionment Act. 1670 (33 34 Viet. c. 36), s. 2. This is so 

whether the instrument came into operation before or after the commence¬ 
ment of the Act (Coproa T. Cnproa (1874), L. B. 17 Eq. 286; Be Clin$*$ 
£«fnfs(1674),L. B. 16 Eq. 213; Baeluek t. Pedfsy (1874),ii. B. lOEq. 271; 
Paiehiny ▼. Baneett (1880), 43 L. T. 60; Lnvrenee v. Lawrence (1664), 26 
Ch. D. 795). As to the earlier law, eee title LxKDtOBt) and Tnnant, 
Vo). XVlll., p. 482. note <!)• 

(w) Be CUne'e BeiaU, evpra; Polhek v. PaUoek (1874), L. B. 16 £q. 329. 

(a) Bcieinyrcee v. Burks (1673), 7 I. B. £q. 166; Vaphn v. Oapron, 

Apportionment Act, 1670 (33 ds 34 Viet. e. 36), s. 6. 

(s) Poitoek T. PoUoek, eupra. 

(d) SoeBs Ifktfs, Theobald v. Fktfs. (19131 1 Ch. 831. 

(4) Apportionmeot Aet, 1870 (33 A 34 Viot. 0 . 36), s. 6; fis Orifith, 
Carr v. mfMk (1879), 12 Ch. D. 866; Be ijrsagM, Lyeaykt v. LyeagMf 
eapn* 
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Profita arisiug from a private trading partnership (/) or a news- ^ 

paper carried on by trosteea (g) are not apportiooable; there is Appor^M* 
□0 apportiomuent in respect of any sum duly or properly paid or 
accruing due before the happening of the event which is said to vrofiuM 
require the apportionmont(/0; and annual sums made payable on iipi>onioft« 
policies of assurance of any description are not apportional>l6(i). 

1081. As a general rule, on a sale of investments, whether for s*ic ol 
purposes of reinvestment or distribution, the court declines to ifi***^®®*^ 
make any apportionment between the tenant for life and the 
remainderman of the proceeds of sale on account of income 
accrued but not payable at the time of sale, inasmuch as 
to do otherwise would be to impose a heavy burden on testators* 
estates (j). This rule is not affected by the Apportionment Act, 

1870(A), and it is applied in cases where the tenant for life 
has di^ between the last payment of income and the sal6(i). 
Apportionment has, however, been allowed in special circumstancee, 
as, for instance, where the sale has been by order of the court for 
tho benefit of the estate, or to facilitate* distribution among the 
beneficiaries (tn). If a purchase of ^tock carries with it the right Furchue ot 
to receive dividends which have been earned and declared but not 

f iaid, there is no question of apportioniaent, and the tenant for 
ife is not ontitlcd to be paid by the trustees the amount of such 
dividends (n). 


1062. An apportioned part of any continuing rent, annuity, R^coverjof 
dividend, or other payment is payable or recoverable when the epportlooed 
entire portion of which sucli apportiooe<l part forms part becomes 
due or payable, and not bofoi*d, and in the case of a rent, annuity, 
or other imyrnent determined by ro*entrv, death, or otherwise, when 
the next entire portion of the same would have beou payable, if the 
same had not so deteroiined, and not lief ore (o). 


1083. The personal representatives uf the tenant for life have 
the same remedies for recovering apjiortinned parts as for the entire 
portions, except that entire or continuing rents are to be recovered 
by the person who, if the rent had not been apportion able, would 
have been entitled to such entire or continuing rent, and the 


if) JoiM y. OgU (1S7S), d Ch. App. 192. 

(<T) Be Cofi's Tth$U (1878), OCh. D. ISO. 

( k ) Trevaiion v. Anderian (1897). 06 L. J. (q. ».) 489, 0. A.; fUit v. 

[1000] 1 Q. B. 740« 744, C. A. 

{%) Apportioiimunt Act, 1870 (33 A 34 Viet. e. 35), b. 6. 

(i) ScncUfield v. Redfem (1803), 3 l>row. Ss 8m. 173 ; Frtman ▼. IFAtl- 
bread Um).h. R. 1 eV 2^6. 

ih) 33 & 34 Viet o. 35. 

(l) BulkeUg v. Stepkene, [1896] 2 Ch. 341. 

(m) hulkekf v. (1863), 3 Mew Rep.* 105; BuOteUp v. SUphtne, 

[1806] 2 Ch. 241; see LoH(Ut$iwfaugk (Lord) ▼. SorMfpHU (1^4), 19 bear. 
295. 

(a) Be r«el^i {Bit Babtri) SeUUd EeiaUe. [1910] I Ch. 389. 

(o) Apportionment Act, 1870 (33 ft 34 Viet. e. 35). s. 3. As to recovery 
of renU aiid aunuitifs, tee titlea LaNOLOan and Tknant, VoI. XVIII., 
pp. 485 «f $eq,; Kbntchabobs and Annihtibs, VoI. XXIV., pp. 
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meat 


LtebiU(/of 

life. 


apportioned part fs reoorerabld from such parson by tha aieontors or 
other person entitled to same by suit at law or in equity (p). 

Sbct. 6.—jRsuraner. 

1064. In the abaenee of special contract or obligation (q), a tenant 
for Irfe is not bound to insure the settled premises (r). Accordingly, 
where policies have been effected and kept up by or on behalf ot a 
tenant in tail, who is under no obligation to insure and, being an 
infant, can not be credited with any intention of making the policy 
moneys a present to the settled estate, the policy moneys l^long 
absolutelj to the infant tenant in tail (t). In the case of a tenant 
for life without impeachment of waste, the absence ot liability to 
insure carries with it a right to receive money forthcoming by reason 
of the insurance which he is under no liability to effect (a), and this 
IS 60 both in the case of an insurance of buildings and of chattels 

(p) ApportioDmeDt Act, 1870 (33 & 34 VIct o. 33), s. 4. 

(q) As to the obligation on the tenant for life to insure buildings 
oomprlsed in an improyomont exeonted under the statutory provisions, 
see Milled Land Act, 1882 (45 A 46 Viot. c. 38), s. 26; titio Land 
IMVEOVIMINT, Vol. XVIll., p. 293. If he is under an obligation to fasnre 
or tnsteee have power to instire, the insnranoe ia for the beueUt of the 

S »raoos snccesaivelT entitled, and doee not belong to any one of them (Ss 
lodon, JDando r. Pcfter, [1911] 2 Ch. 350, per Kevilli, J.. at p. 354). A 
tenant tor life of settled leeeebolda must beer the obligation of the 
covenants in the lease wliioh have to be performed by the leasee for the 
boDcftt ot the lessor, including insuranoo if there ie a covonant to insure 
(K« BeOy, Betty v. [1899] 1 Oh. 821; £e Ojers, Cooper v.f?;«ri.[ 1809] 
8 Ch. 54), and the expenses of such insurauce are payahio out of income 
(Seiteddifiy, 7*hoM#oi» r.Reddiug^ [1807] 1 Ch. 876): butsoc AtngAom y. 
Sin^kam, [18971 I I. R. 170. A tenant for life is not boiuid to ket^p 
fbrnrture inaurva {Be Betty, Betty y. A..C., #vpra). 

a Be Bennett, Jonee r. Bennett, [1896] I Ch. 778, 787, C. A.; Be 
ackarn, ^wMee y. McEnehttm, [1911] A*. K. 23. 

(s) Seymour y. \^emon (1852), 16 Jur. 189; Warwhker y. BretMll 
(1888), 23 Ch. D. 188, diatinguiahiDg Roek y. ITorfh (1760), 1 Ves. Sen. 460, 
Berriev. 0ameoA(l817),2Madd. 268, and Parry y. .OUey (1829), 3Sjm. 97. 

(a) Oameen y. Whatman (1905). 93 L. T. 101. A contract of insurance 
bsdng a contract of Indemaity, as between the contracting parties, the 
insured la only entitled to recoyer the amount of his Iohs, and, accordingly, 
a tenant for Ufe who has insured for the full yalnc of a house may only 
be able to recoy^ the full amount of the policy in an action ‘between liim- 
sell and the insurance company by nroying that hie intention ia to coyer 
not merely hia own Hmitea interest, ont the interest of all othen who are 
interated in tho property [CaeMam v. Pneion (1883), 11 Q. B. D. 380, 
C. A.). It does not, however, follow that if the insurance company pays 
the entire sum over to such a limited owner without raising any question 
as to the extent of his interest, be thereby beeomee a trustee of the sum 
for all persons interested in the property. Oanseen y. iFftefraon, eupra, 
has decided the contrary, and the aecision seems supported by the analogy 
of a peraoD effecting for bU own benefit a policy on a life in which he has 
no insurable interest, in which case it has been held that the fact that the 
iniuraoce company might have had a good defence to an action on the 
policy oonferrM no ri^ts on the representatiyes of the person on whoso 
fife the policy was effected {Wo^ingt^ y. CuHie (1875), I Cb. D. 419, 
C. A.; followed in A. Q. v. Jfvfray, [1904] 1 K. B. 166, C. A.), A 
condition in a aettletnent that a tenant for life shall keep the settled 
pcoperty in good and tenantaUe repair oreatea an obligation upon him to 
reboftd preniaea destroyed by fire (Rs Bkinaley (1861), 3 Mao. & Q. 221} 
9regy y. Ceatee, Hodgson v. vaatee (2856), 23 tfeay. 33). 
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settled to devolve with land (^). The remaindermen have, however, 
a statutory right to require ineuraoee moneya on buildinge to be 
applied in replacing the buildings mBar6d(6X ii ^hey exercise 
this right the tenant for life is not entitl^ to a charge for the 
amount bo applied (dX 

Sect. of Burdem between Capital and Income* 

SuB-Sjsor. 1.— 

1086. In the absence of an expreea direction by a settlor to the 
oontrarr, it is prosumed that the settled property is intended to 
descend intact. Income must, therefore, boar all ordinary out* 
goings of a recurrent nature, such as rates and taxes fsX rents 
rosorved by the lease under which settled leaseholds are held (/), and 
foe-farm rents and qnit*rents to which the settled property is subject. 
The tenant for life must also hear the costs of legal proceedings for 
his sole benefit in respect of his life interest (g), 

(t) Itfi TnutM, PoUimw v. QuMti, ftVOSj 1 Cb. SS7 ; B* bUtdon, 

J>ando V. i^orfer, (lOllJ 2 Ch. 960, p$r Snsiiut, J., at p. 954. 

(c) Kircs Prevention (Metropolisj Act. 1774 (U Geo. 3. o. 78X i- 89. 
TUis Act is not conOnetl to places witbia Uie weekly bUli of tnortalitj 
{}i4 bnrker, Ex patU Gorsly (1864), 4 De G. J. & Su. 477 ; Re 0%icke\ 
TrusU, Poltin%OT4T. Quiekt, $upra ; ▼. b<»od«n, 11012] 2 Co. 414; 

roruparo VK#«lmtn#ler Pw Ofhee v. Ola$goit Proptdeni InvMlnwnl So^ntiy 
(IASS), 19 App. Cm. 690, 716); and see title Issueance, Vol. XVIL, 

р. 642. notes (o), (^. 

id) Re Qiiieke'i tru4U, Poliimvr4 ▼. Quicke, 4upn. 

(s) Kingkam v. Kinghkm» [1807] I I. R. 170; Re R4ddittg, TAoiapioa v. 
Rsddin^* (18071 1 <'h. 376. Where the real value of property could only be 
ascertntned and its real bonoAt enjoyed by nieans ot a sale, the teoaof for 
life was held entitled to the income of the proceeds of sale without oob« 
tributins to tbo charges accrued since the life interest came into posseasfon; 
sec zimtdaU (h^arl) v. R4rekioUit (CountCM) (1867), 3 K. ^ J. 186. The 
deductions from rent which the tenants of a Ucens^ house are entitled to 
make under the Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 6. 

с. 24) (see title Intoxicating Liquors. Voh XVllL. pp. 74.76). in respect 

of i^arges imposed by that .^ct are annual outgoings, and not chargos to 
be paifT out of ci^ital {ICe Smith, v. Dodeitirth, [1906} 1 Cbi 799 

(decided uo the Licensing Act, 1904 (4 Kdw. 7, c. 23); and see title 
iKTuXTrAtiNG LiQtioas. Vol. XVUI., p. 75). 

(/) Kingkam r. Kitigh<kwt^ $Hvra; its RtddiHg, Thompssn v. Bedding, 
supra •* Re Betty, beUy v. [181)9] 1 Ch. 821; Re Qjers, Cooper v. 

Ofere, [1890] 2 uh. r>4. As to the liability o! a tenant for life of settled 
leaseholds for repairs, see p. 607, ante, and. for iusurance. see p. 614, 
ante. 

(g) R.g., oosts of originating suiniuoiis to be lot into possenRion of the 
setfled estates {Be Bapd'i Daoot v. KiUot, [1894] I Ch 177), 

inclu^Dg the costs of the remainderman, it served by direction of the couH 
(Re Httsf, Pollard v. Otake, [1900] W. K. 65), but not of a remainderman 
attending with out being a party to the pTo<x>odinge or formally served (Re 
jVoweA. Newen v. Barnse, [18941 2 Ch. 297. 909); eoehi of apphoations by 
the tenant for life ot a fond paid into court under the Trustee Relief Aota, 
1847 (10 6s 11 Viet. 0.96) and 1849(12 k 13 Viet, o. 74), now repealed and 
repta^ by the Trustee Act, 1893 (56 k 67 Viot. c* 63), s. 42 (see title 
Tioats AND TEOStXBS) (/agram'f Truti (1854), 2 W. B. 679; Be — (a 
Imnatie, not to found by inguittlson] (1860X 8 W. R. 333; Rt Jfwrwtrt 
7nwtt(iee6).L.R.9Eq.482; Rs Trutfs (1869). L.B.8 £q. 352; 

Rs 6f«i4(k'i Tntift (1870), L. R. 9 Eq. 374; Rs Bhhm* 3VM (1872), 7 Ch. Avi. 
009; ^ J*—. (1990), 16Ch.0.78XincladiAgtheoostBof theteustees.Slt 
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8s7r. 7. On the other hand, the of a trust estate maet i>e reeorted to 
Adjust- for all costs, charges, and expenses properly incurred for the benefit 
aaoiof of the whole estate (A), including the costs of legal proceedings for 
the administration and protection thereof (i), even tliough such pro- 
clings are instituted by the tenant for life primarily for his own 
'^Scorns benefit (*), and the cost of appointing new trustees (I). 


is necessary for the trustees to appear {Re Bvan*' TVusU (1872), 7 Ch. App. 
609): the costs of an application in an ai)ministration action for payment 
of income (fiady v. fFaUoa(18d4). 12 W. H. 682; but see vensrv. 
(1669). L. B. SEq. SIO; LoayMtr. ffocUey (1870). 32 L. T. 198); the costs 
of au application to the court to cbaiij^e mvestmenta in order to iuorease 
income Revereionary InUreti Society t. (1801). 1 John. 6^ Hi 

379.383; Re Tennant (1889). 00 L. T. 488); costs of rendering an income 
account unnoceesarily demanded by a tenant for Ufo iu an administration 
action {Croyganr. AU«a( 1882). 22Ch. l>. 101); the costs of a reference to 
inquire whether a tenant or life was capable of managing her own affairs, 
her income being reduced in the event of her being dtH^lared incapable 
{Winihrop V. WtnfArop (1840). 15 L. J. (Oil.) 403); thr ejipenaoK of a 
receiver of the rents (BntnOrtdys v. Dlair (183S), 4 L. J. (on.) 207 ; Shore 

V. Shore (1850), 4 Drew. 001). 

(it) Thus, the costs of carrying into execution the trust of a will (Bafn< 
bridge V. Blair» iMpns). and tbo expeosos of a yearly audit and 
stooaUking. whore capital is loft in a business (Bs Ifennelt, Jonet v. 
Bcansfl. [1896] 1 Cb. 7f8. C. A.) aro payable out of corpus. 

(0 B.g., costs of paying a trust fund into court Trurt (1854). 2 

W. R. 079; JU StapUe' SeUUment (1849). 13Jur. 273: Uo Tru^te 

(1800).L. K. 8 P.q. 352); costs of actions by the trustees for tho protection of 
tbo estate {Sioii v. line (1864). 35 Ch. 1). 710, C. A.; Re Onitrofi'e BetiUd 
Eetate, [18021 2 Cb. 316; He Blake (rf f/attufie) (]895)r 72 T«. T. 280. {\ A.: 
M to costs of proceedings for tbo protection of srltlod land. see. further, 
pp. 049. 65n,port)* Butcxpiuisesincurrud by tn]ste<>» in comi>oltinc lessees 
pt settled land to perform thoir covenants to repair have been dircolod 
to be raised by mortgage of the settled laud, so that the tenant for life and 
the remainderman should bear thorn iu fair proportion (ATc 3fcC7ure'tf 
rnuU. Carr ▼. ComfMrcfnI f7fitOH insarasec Co. (1906). 70 h. J. (cu.) 52). 

(h) E.g., questions as to the proper investment of trust funds (f/unte v. 
RtcMfdton (1862). 8 Jur. (K. s.) 060; /ifaM4-fcril; v. AsAAuniAam (1845). 
8 Bear. 322) ; tbo costs of a redemption action hrougbt t>y tho tenant fox 
life {Colyet v. Oofysr, Pateley v. Co/ysr (1803). 3 Do G. J.5&Sm.076. C.A.], 
and costs iocurrM by him in sottliiig foreclosure actions brought by the 
mortgagees (ifore r. iTore (1889). 37 W. R. 414; see Selby v. Be%(183B)» 
2 Jur. 100); costs of proce^ogs taken by the tenant for ufe for the pro tec* 
Hon of the settled estate (Be JJe la Warr'e (Bart) Eetatee (1881), 16 Ch. D. 
587); and see pp. 049, 050. poet. But where tbe sole question has been 
one of apportionment between the tenant for life and the remaiodorman, 
the costs nave been apportioned also (ficeret v. Creeitick (1839), 3 Y. Oc C. 
(BX.) 715; IU OheeUrfieUTe {EaH) Trusts (1883), 24 Cb. D. 043, 054). As 
to the costa of a tenant for Ufe on a compulsory purchase under the Lands 
Clauses Consolidation Act. 1845 (8 8; 9 Viet. c. 18). seo title CowFcrtSORT 
PuftCBASB or Land and Compbksation. Vol. VI., p. 118. 

(1) 5s PuUnm. a Lnnatic (i860], 15 Jur. 69 ; Ex parte Vaviee (1852), 16 
Jur. 889 ; Brougham {Lord) t. Pewirti (fiord Wiiliam) (1655), 19 Beav. 119, 
130; 5s FrtZows* SettUwtont (1850), 2 Jur. (k. 8.) 02; Carter v. 5s5rioM 
(1859), 20 Beav. 374. 377 ; Haroev v. OUtrsr. [1887] W. N. 149. Where 
the settlor baa appointed a augfe trustee, the costa of appointing an 
addiHonal trustee are payable out of oor^ {Grant v. Oraiit (1865). 34 
Bsav. 623 ; 5s EaieUff, [1898] 2 Cb. 352 ; but see He Bratkenbury^e Truite 
(1870). L. B. 10 Eq. 45; Finlag r. Howard (1842). 2 Dr. & War. 
490); and where truatcea rightly retired in eonsequeneo of tbe acts of the 
teoant fox life, the costa were dineted to bs paid out of income {Ootmiry 
T. Coventry (1837). 1 Keen. 758); and see title Tkvsts and Trustxxb. 
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Coste which ought to be home by capital may be retained out of sm. 7. 
income by the trustees until they can be raised out of capital (m), Adtast- 
but the tenant for life is entitled to baye such costa defrayed by an mant cf 
immed iate sale (a) . 

Fines, foes, and oxi) 6 us €0 on the admission of new trustees to 
copyholds roust bo borne by the tenant for life and those in remainder 
in proportion to their respective interests (h). ♦ ' 

Si'h-SsoT. 2 .—Duty <j/ Tmani /or /A/t to Knp Doten InUrrif. 

1086. Apart from aTiy question arisiug on the special terms of the LJsbiUtj for 
instrument creating the settlement, a tenant for life is under no 
obligation to discharge any portion of the principal of paramount 
incumbranoes (c), but lie is Ijouud as between himself and the tktereoa. 
rema[udormeu(d) to keep down the interest accruing during his life* 
time to the eitent of and out of the rents and probts received by 
him (e). If the rents are at any time insufficient to keep down the Arrcan of 
intorosh subsequent rents arising during the lifetiuie of the tenant intervoc. 
for life aro applicable to liquidate arrears accruing during his ow n 
life tenancy (/), and, if part of the property is sold, principal, 
interest and costs due ou the mortgage being then paid off out of 
the proceeds, the rents of the unsola portion eubsHiuently received 
by the tenant for life remain liable ivs lietweon himself and the 
remainderman to rt^coup amounts paid out of capital in satisfaction 
of Arrears of intoreat (//). 

The obligation to keep down iotcreet applies though there is an Kxt«at of 
ultimato limitaiiun to Ibo tenant for life in fee (h), or though he has obUgsUoD. 
an aUolute power of appointment, by reas<nj of which he might 
make the eslntc hisown(/). A purchaser of the estate of the tenant 

# 

(m) StoU V. i/aN<(lSS4), 25 Cb. D. 710, C. A. 2 and see title Trusts 
AKO J’RuansKs. 

(a) V. Spray (1S29), I Uuss. A 3J. 113. 

(ft) Oarfer v. tlH59), 2C Bear. H74; JU StUlcd 

IjoJlhoiUf Y. Hayoard (1004), 01 L. T. 651. 

(c) i’eneA.vn (Lcrd) v. linyhe^ (1700), 6 Yes. 01), 107 : £eitetfi«A v. 

J/afier (185)). 3 Mac. A G. 311, 328. 

(<f) I'lte obligation does not exist as betwoen tlio 1>onaiit for life and the 
incumbranrers {Re Moriey, Morfrv v. SautuUre (I860), L. R. 8 Bq. 504); 
ond see Utlc Mobtoack. Vcl XXI.. p. 330. 

(«) Rovrl V. lYaflmsoft (1748). I Yes. Sen. 03; Am««5vry t. Brown 
(1760), 1 Yes. Sen. 477, 480; Ffifrborough {BaH) v. ifor<faiiAl (1760), i 
Kdou, 474: Fntifilnrr v. Dafvief (1843), 3 Hare, 100. 307; sec Syer y. 

GladeUme (1883), 30 Cb. D. 614, as explained io Frtwen v. Law Life 
AnMUfftart Society, [1866] 2 Cb. 6)1, 517; and see titie Mobtoaos. 

Vol. XXL, pp. 239. 230. 

if) Rettl V . Walkinson, tupm ; Tmey v. Hertford (VucounUee Dowager) 

(1786). 2 Bro. 0. 0. 128 : see title Mobtoaob, Vo). XXL, p. 239, note (A); 
ond #ee p. 610. poti. 

ig) Uonywooa v. Honywood, |1902] I Ch. 347. 

(A) Burotfti V. JfAwbev (1823), Turn, R. 1B7. 

{i) }?kilbread v. Smith (1834). 3 Do 0. If. 6t G. 727, 741,0. A. The rale 
appUee to the cose oi an owner in tee with auexeontorydeyise oyer (Bstcler 
V. Simmondi (1876). 36 L. T. 304), or of an intaot tenant in tail (^eroMOfi v. 

Staiey (1742), 2 Atk. 412 ; Burgett y. ifaw&ey, tapra), but not io the case 
of an adult tonant in tail becauce be is in fact the owner of tbe uUta, end 
bas the remoinderman at his mercy {Bnrgtst v. Jfoip^. enpra, at p. 175; 

Amthury y. Broww, tupra). But If tbe tenant in tail, bayiof kept down 
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for liie, although himBalf the mortgagee, 10 bound to diacharge hie 
obligationa {k). 

If real estate is charged by will with parent of debts, and 
subject thereto is setti^, every tenant lor life must keep down 
all the interest upon all the debts bearing interest which are ascer« 
tained to be a charge upon such estate (Z) from the day of the 
testator's death (m\ and also pay all interest payable on any * 
legacies charged on the estate (n). 

The liability of the tenant for life is not personal, but is a cliaige 
on his estate, and if bo fails to keep down interest, future rents and 
profits payable during bis tenancy for life are liable to recoup to 
the remainderman tbe fall amount of his default ( 0 ), and he ie not 
entitled to have any portion of the settled eetatee sold for tbe 
purpoees of paying on interest and arrears (p). He may, however, 
have an incumbrance paid off by sale if the rents are inBufficient to 
keep down the interest ( 9 ). 

1087. Tbe remainderman is entitled to be recouped arrears of 
intereet out of the assets of a deceased tenant for life to tho extent 
of the rente received during the life-tenancy (r), subject to any 
set-off that there may be in respect of capital charges paid by the 
tenant for life (a). He is not entitled, however, to have arrears of 
interest which have accrued during a previous life-tenancy dis¬ 
charged by a subsequent tenant for life out of the rente and profits. 


intereal durisg hi* life, dies without barring tbo«ut ail»hiAperKnnat repreMMi- 
tativH Lai do elurge 00 the reversion for the iuterest {Anuihury v. Brtnpn 
(1760), 1 Vet. Sen, 477). 

(S) Fmtkyn (/^Ofd) v. Huqku (1799), 6 Vee. 90 : RafjHy y. King (1830), 
i AMU, SOI. 

(i) WatUU V. LulU, Ccritr v. Xes/M (1844), 13 L. J. (CH.) 206; 
Feetftavr v. DmUI (1843), 3 Hare, 190: Mmhall x. Cr<nothw (1874), 2 
Ch. D. 199. 

(m) Bonwi v. B^nd (1863), 32 Beev. 663 ; J/urihafl t. C’mviAer, «upm, 
following JUAwiew v. WkitUU (1867), h. R. 4 Eq. 295, aud oot following 
▼. OiWrier/ield(Bori}(186l/, 13 Bcav, 288; and see title Eicecutors 
AKD Ajdmikistbatobs, VoI. XlV., pp. 281, 282. 

(w) ifilhowA (BaW) V. TVsncA (1837), 4 01. & Fiu. 276, H. L.; Coote v. 
MMown (Xerd) (1844), I Jo. 6 b Lst. 501; Faulkn^ ▼. ivprc. 

(e) Waring v. Coventry (1834), 2 Mr. Ac K. 406; FUamaurice v. Mvrphy 

(1869), 8 L Cb. B. 363; Makingt v. (1860), I De G. P. 6b J. 865; 

(Xonf) v. MounUcnkil {Earl) (1864), 15 1. Cb. K. 665. The 
remedy of the remainderman is to apply to the oourt tor tbe appoiattnent 
of a reeeiver, and have the rents appropriated tor tbe parpose of paying 
the aeeiuuig interest {Kfnsingion {Baron) v. Bourerie (1859), 7 H. L. Cas. 
667. 676; fim v. Brownf (1844), Drury temp. Sug. 426. 434; Ooote v. 

(1844), I Jo. 6 b Lat. 455, 461 ; Btnnm v. Kennedy (1869), 3 
I. B. 1^. 472, 481); see title Bscstvsas, Vo). XXIV., p. 352. 

ZcowhiiM ▼. IfowIruM (1836). 6 L. J. (on.) 69 ; SA^e x. Shore (1869), 
4 Drew. 601. 

(V) Penrhyn (lord) v. Anghee, enpra; Cooke v. CJtolmondeley (1857), 4 
Drew. 244. 

(f) Boldwia V. BaJdvin (1866), 6 I. Ch. R. 166; Xirwan r. Kennedy, 

X . Ihe reoaiudermAA haa oot, however, a specific lieu on rente 
ted Of to be collected by a personal representative after tbe death of 
the tenant for HlejDiltoa v. Dilhn (185^, 4 I. Cb. R. 102). 

a ffovUn V. Sheppard (1872), 6 1. R. Bq. 497 : Re JFkyte {1667), 7 
. R. 61, 0. 
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8 noh arrears are primarily a charge on the inheritance (b)i and if 
r>A>' 1 .V 1^0 subsequent tenant for life are repayable to him ont of 
capita! (e). 

1U88. If several estates are included in the same settlement* the 
tenant for life is bound out of the whole rents and profits to keep 
down the interest on charges on all the estates (4), and if a change in 
respect of which arrears have arisen is paid off by means of a sale 
of one of the estates, he remains liable to make good the arrears 
out of subsequent rents received by him from any of the estates (s)» 
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1089. On a gift of real estate charged with annoities* the tenant AamiUm 
for life is bound to keep down the annuities {/); and, if he fails to 

do this, and the estate is sold to pay the arrears, the remainderman is 
entitled to have the capital recouped out of interest on the sur^us 
of the purchase-money accruing during the life tenancy (p). out 
arrears unpaid at the death of a tenant for life become a charge 
upon and must be raised out of rerpui, at)d the succeeding tenant 
(or life is only bound to keep down interest thereon (k). 

If the annuity charged on the settled estate is a dbbt of the settlor, Anaoitj 
the tenant for life and the remainderman must contribute to the ^ 
annuity proportionately (I). 

* 

SUB-SSCT. i.—Di»char^ 0/ IwumbroftcH hy IWwM/or Lift. 

1090. A tenant for life in poseeasion of an estate aubject to a Dijcfa%rf«QC 
charge bearing interest, who pays the interest, although the rents and intsmt 
profits are insufficient to enable him to do so, may make himself an 
mcumbrancer for the excess of his paymeota beyond the amount of 

the rents and profits; but, if he pays the interest during bis life 
without any intimation that the rents and profits are insufficient, 
or that be has any intention of charging the corpm of the estate 
with any deficiency, his legal repreeeotativee cannot after his death 
set up any such clnarge (k). 


(6) CaalfiM v. Maguirt (1S4S), 3 Jo. A? Lot. 141: Skarikow v. QM$ 
(ie54]. Kay, 33$; K^nn^y v. Daly (185S), 7 1. CL. B. 446. 

( 0 ) ftrwnn V. Kennedy (1S70). 4 I. B. Eq. 400. 

(d) Tracy v. Hereford {VUcotentw Dowager) (1766^ 2 Bro. C. C. 126; 
Fretoen r. Law Life Aeeuranee Society, [ISOSj 3 Ch. 511; Honywood v. 
Uonyvood, [1902] 1 Ch. 947; and see He aotchlyt, Freke v. CaifMulv 
(1680), 32 CL. D. 403, 418, 419, C. A. 

(<] Bonywood v. Bonywood, eupra. 

(/) Be Orani, Walker r. Mariineau (1883). 62 L. J. (oa.) 562. 

( 0 ) CooU V. O'Keiay (1844), 1 Jo. ^ Lat. 466. 

(a) Playfair v. Cgaper^ Prince v. Cooper (1653), 17 Beav. 167. 

(t; As to iLe rules for sscertaioiug the respeotive liabilities of Uie 
tenant for fifo and tLe remainderman, see titJe BlKtcaaftoas ahd 
Abhoitibs, VoL XJCIV., pp. 605, 506; and, as to wLetLer so anniuty is 
payable out of tbo eorpue or income of property charged, see 
pp. 401 et ieq. 

(L) Somington (Barow) v. Bouverie (1860), 7 H. L. Cas. 557; Dixon v. 
Peacock (1856), 3 Drew. 268: loe title Mobtoaob, Yol ZXI., p. 220, 
note {h ); and see p. 617, ante> Ae to payment off o( charM a tenant 
in tail and by a remainderman, see title Mobtoaqb, ToL 2Xf., pp. 310, 
320. 
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A ienftDt for life who pays off a capital charge oq the inheritance 
ta prhnd /aeie entitled to t^iat charge for hie own benefit (f); and 
the presumption applies equally in favour of the tenant for life if 
the charge is paid off l^ the trustees out of rents and profits (m). 
If successive tenants for life pay off a mortgage by instalments, the 
money must he repaid to them rateably in proportion to the pay> 
ments mode by them, and not divid^ among them in order of 
priority (n). 

1091. A tenant for life is under no obligation to prove his inten* 
tion to pay off the charge for his own benefit (o). The simple payment 
of the charge by biin is sufficient to establish his privid facie right 
to have the charge rais^ out of the estate; he is under no obligation 
or duty to make any declaration, or to do any act demonstrating hie 
intention (p). In every case, what the court has to ascertain is the 
intention of the party paying off the charge. In tho absence of 
evidence the intention most be gathered from what it was his 
interest to do, hut any evidence to thecontniry must bo regarded ( 7 ), 
and the smallest demonstration that he meant to discharge tlio 
estate is suflicient (r). Such a demonstratiou may be made by acts 
as well as by words of the tenant for life, which, being against interest, 
are legitimate evidence even after the evet)t(t). Tho burden of 
proving an intention to exonerate the estate, however, lies on the 
remainderman (a\ and evidence drawn from rocibUs in a deed, or 
the form of reeonveyatico, may bo in its turn rebutted by a long 
series of acts consistent only with an intention to keep tho charge 
alive ( 6 ), or by the personal evidence of the tenant for life («?). 


* (I) SkreKthury {ConnU$$) v. Skrewtburu {Earl) (1700), 1 Vw. 227; 
FwlkMr ▼. Doniii (1843), 3 Hare, 190, 217; Barren v. EgterMni (Anri) 
(1844), 7 Bear. 206, 220: McrUy t. UoHey (IS56), 6 Do G. M. & G. 610; 
ffoiolm V. Sheppard (1872). 6 T. Fq. 407; and ace tUlot Coum, 
Yol. XllI , pp. 147, 148; MoaioaOB, Vol. XXI., pp. 320, 321. 

im) Ro Hortw, Harvey v. Hobday, (18961 1 Ch. 137. 0. A. 

(») Be N9poa%*$ Settled B$1aU, [19^*0} 1 I. R. 29S. 

(e) lAe^deoy v. Wicklow {BoH) (1875), 7 1. R. £q. 102. 

(p) Redin^^ t. Bedington (1809), 1 Bal! B. 131; /iurraU v. BgremoiU 
(XoH). iwpra ; KeneinfUm (Botm) r. Boaveric (1850). 7 II. L. Cas. 567, 
696; Lindiay v. Wicklow {Bari), $upra ; Be Harvey, Harvey v. Hobday, 
eupfa^ 

( 4 ) pm T. Pitt (1866), 22 Beav. 294. For a caao wIlcfa there was n 
ooreuant to aseigu to the troatees of the eettlement the benefit of charges 
paid oS. see CoMrane t. 8t Olair (1866), i Jur. (H. s.) 302. 

(r) JosesV. iforpa«(1763), \ Bro.C. C. 206. 218; Keneingion (Baron)T. 
BosMrte, evpm: and compare title Eouitt, Vol. XIII., p. 147. 

(•) Keneiwgton (Baron) ▼. Bouverie, evpra. at p. 674; ConoUy v. Barter, 
[1904] 1 I. B. 130, 138, C. A.; and eomp;^e Utle Evtoxkcb, Vol. Xld., 
pp. 463, 464. 

(а) Be Darvey, Harvey ▼. Hobday, »wpm. 

( б ) Lindeay v. Wicklow {Borl), ewpm. 

(e) Oifford (Lord) v. PtUiardii^e (Lord), [1809] 2 Cn. 32. On the other 
hand, an assignment of a charge to a trostee for tho benefit ot the tenant 
for life has hieo held not to keep the charge alive in the face of ovideoce 
ooot^ed iu hu will that be regarded it as oxtinguishod (Be Lleyd*$ BeUUe, 
[1903] 1 I. R. 144). For a case where an ioteatioD to keep a charge 
alive was evidenced by (he will, eee T/yeagfU v. Lyeaghi (1861), 4 Ir. Jur. 
110 . 
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The iaot that the tenant for life who pays off the charge and the 
remainderman stand in tbe rolatiooBhip of parent and child U 
material if there is anything else to rebut the presumption that 
the tenant for life paid the charge off for hie own benefit, but 
18 not by itself sufficient to rebut it (d). 

1092. A tenant for life who extinguishes a charge on the estate in 
a mistaken belief as to his own rights, a entitled on discovering 
his error to keep the charge alive against the inheritance (e), and a 
vague intention of not requiring repayment, if he should find that 
he could conveniently do without it, does not convert tbe payment 
into a gift for tbe benefit of the inheritance (/). 
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8sct. S,—Adjuittnent of Lo$$e$ between Tetuutt /or Life and 

Remaindennan4 

1098. A tenant for life under an ordinary settlement of personal AotboHied 
property is entitled to tbe whole income arising from authorised : 

in vestments, not withstanding any shrink^o or decrease of the capital ^ 

value, but he is not entitle to share in any augmentation of the texuAt for 
capital value (g ); and so, in tbe case of the settled property • 
producing a diminished or no income, the loss most be borne by the 
tenant for life, and be has no claim to have it, or any portion of it, 
made good out of capital (/i)* Thus, a tenant for life has no claim 
against capital in respect of loes of income by the reduction of 
dividends on Oovernment stock (t), or tbe non •payment of interest 
on railway bonds where the covenant is to pay out of net earnings 
aliable, and no earnings are available, though the bonds are 
cumiilativo (A:). Any loss arising from the miHa])propriatioD by a 
trustee of tbe rents of settled property roust be borne by tbe tenant 
for life (i). • 

If, however, tbe antborised ini’estroent is a security, such aa a wbes io« 
mortgage, not only for principal but also for intei'est, then, 
notwithstanding any payment of interest to the tenant for life, 
be has a right as against the remuinderman to have arrears 
of interest charged upon the security, and tbe proceeds of the 
insufficient security must be apportioned in the proportions which 


(d) Ke Uorveg, Harvey v. Hobday, (1896j 1 Cb. 137» C. A.; and see tiUe 
Gim, VoL XV., p. 4ie. 

{$) BurrtU V. Bgremont (£ar2) (1344), 7 Beav. 205; CondUy v. Barter, 
[1904] 1 1. R. 130, C. A. Apart from mistake, an intesUon to discharge 
the incainbrance cannot afterwards be changed; see title Mortuaob, 
Yol. XXI., p. 323; Lindsay v. IV'tellcw (Bdrl) (1S73), 7 1. R. £q. 192, 
209: but see LysagMt v. Lysaght (1851), 4 Ir. Jnr. XIO: and on the ques¬ 
tion of merger generally, seo tiUcs XquiTY, YoL XIII.. pp. 146 H ieq,; 
MORTOAcr., vol. aXI., pp. 318 «l $ eq .; Beal Propsrtt ard Chattbls 
RnAii, Vol. XXIV., pp. $32 et eeq. Aa to misiako genorallj, see title 
Hutasb, Vol. XXI., pp. 1 et eeq. 

(f) Cnddon V. CndtioH (1876), 4 Cb. D. 683» 

(p) Vemer v. Osasrol and Cofnmercial Inteeimeni Truei, [1894] 2 Cb. 
239, 268, 270, C. A. 

(A) BAoiv V. Shore (1860), 4 Dzew. 501. 509 ; Yaiee v. TaUe (i860). 28 
Beav. 637. 

{%) Bague v. Bwnergm (1853), 10 Hare, 462. 

(k) Be Taylor^e Truite, MoUieeon v. Taylor, [1905] 1 Ch. 734. » 

(l) SoUey V. Weed (1861), 29 Beav. 482. 
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the arnoont dne for capital and the amount due to the tenant 
for life for arreara of intereet bear to one another (m). This righs 
to apportionment is not defeated by a provision that no property not 
actually producing income shall be treated as producing income (n). 

In cases where &e mortgagees enter into possession of the mort* 
gaged property, the rents thereof, pending realisation, ought to 
be apphed in the first place in payment of arrears of interest, and • 
subjeot thereto in payment to the tenant for life of sums not 
exceeding the interest on the mortgages, any excess being applied as 
capital (o). Interest on arrears of interest is not allowed (p), but 
where a mortgage contained a proviso for reduction of interest 
on punctual payment the arrears were calculated on the full rate of 
interest (q). 

1094. A loss urUinff on the ultimate realisation of a security cover- 
ing both principal and interest, the security not being an authorised 
investment, but one which cannot be immediately realised, must be 
shared between the tenant for life and the remainderman in the 
same way as they would have shared it it the loss had ocenrred when 
they first became entitled in possession to the fund, the principle 
lieing that neither Hhall gain an advantage over the other (r). In 
such cases a calculation is made of what principal sum, if invested 
at the date when the conversion should have taken place, would 
amount with intereet to the sum actually recovered. Interest on 
this principal sum. or, in other words, the difference between such 
principal sum and the amount actually recovered, goes to the tenant 
for life and the rest is treated as principal (i). 

(*i) R$ Jfear<» AToere v. { 1S80), 54 L. J. (CH.) 432; lU Barker, 

Barker v. Barker, [1307] W. 154 ; 2^ r. MiUkaU, [1890] W. N. 2? ; 

Be Aislofi, AUlon v. Beu$te%, [1901] 2 Ch. 564; iSlettarl r. Kineale, [)902j 
1 I. R. 490; Be Atkinean, Barbere* Co, r. Oroee'Smilk, [1904] 2 Cii. 100, 

C. A., overruling R« Foekr, Uemdr. Can (1090). 45 Ch. D. 020. and Jfs 
PAiUtaiere ▼. Berbert [190.1] 1 Ch. 642. 

(») B4 Hubhuek, Sort r. Stone, [1690] 1 Cb. 754. C. A.; Be Lewie, IMviet 
▼. Sarrieon, [1907) 2 Cb. 296. 

(e) Be Br<>adM>ood*$ SeUUmerUe, Broadwood v. Broadwood, [1908] 1 CL. 
115; Be Cooke, Cooke y. BayUy, [1011) 1 Cb. 171; aee Re Aneke- 
mVe EelaU, Ex parte BeoUiek Promdeni IrMtHiion [JSOl). 27 L. R. Ir. 331 
(where a receiver had been appointed); and rompare Be Godden, Tetigye 
V. Fox, [1093] I Ch. 292. 

(p) Be Boore, Boore ▼. Johneon, eupra. 

(g) Pa Alitiiuoa. Barbere* Co. t. Oroee-BnUk, aapro. 

(f) Cox V. Cox (1069). L. R. 6 E^S43. 

(a) Turner t. Se»port (1640), 2 Ph. 14; Cox v. Cox, eupra. Id both 
these cases the rate of interest was calculated at 4 per cent.; compare 
Pa Owaii, SUUer v. Olaa 1 ^ [1912] 1 Ob. 519; but see Pa Pinl. Pa Prana. 
Bodd V. Euane, [1901] 1 Ob. 910; Pa CleoeUind*t (Dnfea) Kttaie, Hay 

Wohner, [1095] 2 (^. 542; and compare BowtU t. Bebh, Be Bo«^, 
WaUen y. Treaeury SeUeiior, [1900] 2 Ch. 107, 0. A. Where the sale of 
a leasehold circus forming'of a testator's restdoary estste was post¬ 
poned for the benefit of tne estate, the annua) profit, If any, or lose 
tbereoQ was apportioned between Ineomo and capital by <Mculatiu 
what sum, aeoumulatiiig at com^und interest at 4 per oent., wim 
yearly rests from the day appointed for conversion, would, together with 
Moh interest and aocumtUanons, after deducting income tax, ^ve been 

S oivalent to tiie aoount of such profit or 1^, and crediting to or 
aifing against coital the sub so oaleulated, and oredlting to or 
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Thd flame principle baa been applied to a eaae of a troetee wrong* 
folly flellingoot an aothorUed inveatment in Conaols and inveetiDg the 
proceeds in an onaaihorued equitable mortgage. The total amount 
of dividends on the Console that tiie tenant for life would have 
received if the wrongful investment had not been made and the 
value of the Consolfl at the death of the tenant for life, which was 
the proper time of dietribution of the land, were aflcertainefl, and 
the loflfl was divided between the estate of the tenant for life and 
the remainderman in the proportion which the total dividends that 
the tenant for life would ^ve received on the C^sole bore to the 
value of the Consols at the death, the executor giving credit for 
interest actually received, but not being liable to refund any over* 
payment, ae the tenant for life waa in no way responsible for or 
cognUant of the breach of trust (a). If the tenant for life in eueh a 
case was responsible for the breach of trust, the remainderman 
would have the right to have the income received refunded to 
capita! (i). 

1096. Where a baainesB is assigned to trustees in trust for 
successive tenants for life, losses incurred by a reejsiver in carrying 
on the businesB may be ordered to be made good out of subsequent 
profits (c), but a direction to defiay loeses out of the estate tlwws 
them on capital (^i). 


chnrging against income the mt of noh profit or loM; see JU UtnaUr, 
Frowde v. iltngUr, I CU< CBd. This raee. however, proceodea on 

the adnuesioD that the pnndple of St C'hcfter/tehT# (Bart) iViMti (ISSS), 
24 (^h. D. 643 (see title KxxcGTOna and Admisistrators, Vol. XiV., 
p. 2fl4), applied. There does not seem to be any other caee in which this 
principle nos been applied in the apportiouinent of a loss, and it is 
diffieuit to see why the rente of an unweabJe leaaehold were not boilie 
by income: eoe LontdaU (Bort) v. Btrehtaldt (Cowateie) (1S57), 9 K. Sc J. 
1S5; AUeit V. Bmbtefoa (186S). 4 Drew. 226; Be Qirea, 8laUr t. Owem 
[1012] 1 Ch. 619 

(а) Be Bird, Be nraae, Doddv. Beane, [1901] I Ch. 916, which is difficult 
to reconcile with Be OrabowtH^t BeitUmenl (1669), L. R. 6 Eq. 12, except 
that in the latter ease the dividends actually received by the tenant for 
life were in excess of anything that could have been recovered on an 
apportionment. 

(б) V* Sidthal^X (1965). 7 De 0. M. & U. 104. a A. 

(e) Upton V. Brown (1864). 26 Ch. D. 599; but where a share in a 
p^nershtp waa settled, the practice of the partnership was followed, 
and accordingly losecs were written off against capital; see Oow v. Fortitr 
(1894), 26 Oh. D. 072. 

(d) Be JVflfiohAinp, GoodtiU, oad BttlMt (1995), 62 D. T. 768; Be Ciavkam, 
Buffer V. Clapham (1986). 2 T. L. R. 424 (where it was held that the loeses 
and profits on the working of several steamboats, part of the estate, should 
be set off against each other, and that the widow should take the net 
income). 
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Sbcx. 1, —UiuUr the Settled La»W AcU* 
Sne-SecT. 


(L) 

1086. For the purposes of the Settled Land Acts (e) (sometimea 
referred to in this part ot this title as the Acta a ** aettlemeot ( /) 
is any deed, will, afl^ment for a settlement or other agreement, 
covenant to burrendW, copy of court roll, Act of Parliament, public 
or private ( 9 ), or other inatrunieDt, or any number ot instruments {h), 
under or by virtue of ahich instrument or instruments any 
land (t), or any estate or interest in land, stands for the time being 
limits to 0 ? in trust for any persons by way of succeHsiou (k), 

(ii) Hdthl /Md. 

1097. Settled land is land (f), and any estate or interest therein 


{«) In this title the Settled Lend Act. 1882 (45 A 40 Viet. c. 38). Settled 
Lend Act, 1884 <47 48 Viet. c. 18), SottlM Land Acts (Amondmont) 

Act. 1887 (50 ic 51 Viet. c. 30), Settled Land Aot, 1889 (52 U 53 Viet. 
0 . 38), and Settled I,and Act, 1890 (53 & 54 Viet. 0 . 69), are referred to 
as the ** Settled Land Ae(s." 

{/) Settled Land Act, 1882 (45 46 Viet. c. 38), s. 2 (I). ThU definition 

of settlement Is incorporatod into tbo Finance Act, 1894 (57 ^ 58 Viet. 
0 . 30), s. 22 (1); see title Estatx akh Othbe Dbatk OuTiioe, Vol. XIH., 
p. 184, not«(p). As to settlement by way of trust fox sale, see p. 625, notf, 
^( 9 ) ViM V. BeleigK [1896] 1 Ch. 37. An Act, however, which neither 
incorporates oor affects the limitations of a settlcmont, but morel/ couters 
powers of managsmsnt upon the trustees thereof, is not part of the settle* 
meot {Talbot t. Scambncl;, (1908] 1 Cb. 812). 

(h) As to compound settlements, see pp. 670 el eeq., jHtei, 

(t) A deed settliog land upon trust for sale, with a direction fe apply tbo 
sale money or the income thereof (or the benefit of some person or persons 
for life with reruainders over, is a settlement within (he Setilca Lund 
Act, 1882 (46 4e 46 Viet. c. 38) (t5fd.,s. 63); and a settlement oi pure per¬ 
sonalty, whore a power is given to invest in land, comes within the Acts as 
soon as land is purchased [Be C'MIcit* 8eitUp%ent, [1907] 2 Ob. 348). 

(itr) The words ** stands . . . limited ... by way of succession *' have 
no technical force, and inclnde the case of a jointure and portions for 
youDirer children limited to arise on or after the death of a tenant for life, 
and the terms of years limited to trustees to secure them (iSe 3fw»d/ and 
Boper'i Contract, [1S99] 1 Ch. 275, C. A.), even in cases where the tenant 
lor life is also entitle, subject to the jointure and portions, to the 
remainder in fee (Be Pkiilmore^e B$taU, PkiUimore t. Mwtee, [1904] 2 Ch. 
460; Re MarehaWe ScOiement, Marehall v. Marekatl, [1005] 2 Ch. 325). 
They do not, howoTev, include an inatrument by which land stands limited 
to, or in trust for, one and the same person for various estates and interests 
by way of sncceuion (Rs Poooek and Pranker^i Contract, [1S96] 1 Ch. 302), 
or by which land is limited to A. B. and his successors, vicars of X. {Kx 
narie OaetU Bv^m {Viear), Bx patU Midomd RoA. Co., [1895] 1 Ch. 346; 
M Bath and wclU (BitAop), [1899] 2 <^b. 138), nor do they include the 
case of an owner in fee simple whose estate is subject to the charge of an 
ai^nui^ {Re CoUie'e BetaU, [1911] 1 I. K. 267). 

{t\ This inclados incorporeal hereditamonts and an undivided share in 
land (Settled Land Act, 1882 (43 U 46 Viet. 0 . 38), e. 2 (10), (i.); see 
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which is the eobjeet of a settlement (m), the question whether any 
land is ** settled land *' being determined by the state of facts, and 
the limitations of the settlement, at the time of the settlement 
taking effect (n). The fact that part of an estate is settled land 
does not make the whole estate settled land (o). 

1098. Land, or any estate or interest in land, which by vir^e of 
any instrument or instruments is subject to a trust or direction for 
6 ale(p), and for the application or disposal of the money to arise 
from the sale, or the income of that money, or the income of the 
land until sale for the benefit of any person for his life, or any 
other limited period, or for the benefit of two or more persons 
concurrently for any Umi(e<i period, and whether absolutely or 
subject to a trust for accumulation of income for pa}mQeut of debts, 
or for other pur()OBe, is deemed to be settled latid(^). 

The instrument, or instruments, under which the trust arises is 
or are deemed to be tbs settlement (^). 

(iii) for Li/t. 

1099. The tenant for life of settled land is the person who is for 
the time being beneficially entitled under a settlement to posses- 
sion (r) of settled land for his liff*(«). There is only one tenant for 

Cooper T. litUey, [ISOO] 1 Ch. S39, C. A., uvemiling Bs CoUimpe'e Settled 
Heiiiiee (1887), 36 Ch. D. 516). Tbs ** settled land ** may consist entirely 
of ground rents (Be iKitlittieon, SJoyd v. Steel (1901), 85 L. T. 43). 

(m) Settled Land Act. 1882 (45 & 46 Viet. e. 38). t. 2 (3). An estate or 
interest io remainder or reversion not disposed of by a settlemeat, and 
reverting to the settlor, or dosoendiag to the testator's heir, is an eatate or 
iolercat coinhig to the settlor or heir under or by virtue of the settlemeat. 
and comprised in the subject of the sottlemeut (t4hl.. a. 2 ( 2 )), so that, 
wiiere a rovoraion iu fco is left in a settlor, a tooant for life, or a porson 
having the powers of a tenant for life, under the Acta can sell and make a 
good title to the fee simple {Re Uuitter and tlewUtt'e Contract, [1907] 1 Ch. 
46 : compare Re Bond, Ponce v. A.-G., [1901] 1 Ch. 15). 

(n) Settled Land Act. 1882 (45 ^ 46 Viet. e. 38). a. 2 (4). As to the 
origiu of this provision, sec lie AiUeburt/ (Mmqnie) and Iteaph {Lord), 
[1893] 2 Ch. 345, 354. In Re hfciive EtMe (1891). 27 L. U. Ir. 304, the 
ophaoii was cxprce«*ed that land which was originally settled land con- 
tinued to be so notwitlistundiug that there was no truant h»r U(o or person 
having tho powers of a tenant for life. 

(o) Re Beciice Relate, evpra. 

(p) The trust or direction for sale need uot be express (Re }l*Ourdy‘t 
Settled Retale (1891), 27 L. R. Ir. 39.5), but it must not be postponed so 
that it may never arise {Re Horne'e Setited Krtate (1888), 39 Ch. D. 84, 
C.A.: Re Uoo<UtlVe SeUlement. Fane y.Good4tH, [1909] 1 Ob. 440). A trust, 
howovor, to sell as and when the tniatecs think fit is within the provision 
{& Crips, Cripe v. Tod (1906), 95 L. T. 865), and so a a trust for sole with 
the consent of the tenant lor life {Re Waytla^e Settled Eetaiee, [1909] 2 Cb. 
201 : see Be Childe* Settlement, [1907J 2 Ch. 348; Be levtt'e Setilemente, 
[1004] 1 I. R. 492 ; Be TulhiU, [1007] 1 1. R. 305). 

( 9 ) Settled Tjond Act, 1882 (45 ^ 4G Viet. c. 38), s. 83. As to land 
pnrchMcd under a power contained in a settlement by way of trust for 
sale, see Conveyancing Aot, 1911 (1 5:2 Geo.* 5, 0 . 37), S. 10 ; and see 
title INcsTs A 8 P Trustrbs. 

(r) '* Possession " includes receipt of income (Settled Land Aot, 1882 
(45 k 46 Viot. 0 . 38), s. 2 (10) (i.)). 

( 1 ) /bid., s. 2 (5). A person who is entitled to reside in a house lor life 
is a tenant for life within this provision, even though eztensive powers of 
management are given to tmitees (Be Hanovor'e (Sa r aa ss s) Ifui, /7«r6M 
V. Freehfield, [1903] 2 Cb. 679 : aArmed, [1903] 3 Cb. 16, C. A.). 
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life for the parposee of the SetUed l^nd Acta (<X but anoh tesa&t 
for life ma; be constituted by two or more persons entitled as 
tenants in common, or as joint tenants, or for other concurrent 
estates or intereste (n). Bneh persons must, however, be both 
beneficiaUj entitled to possession and entitled for their lives, so 
that a tenant for life under the Settled Load Acts (i) is not consti¬ 
tuted by the several objects of a discretionary trust for distribution 
of the rents and profits during the life of one of them (o). 

If there is a t^antfor life within the foregoing definitions, he is 
deemed to be such notwithstanding that under the settleraent, or 
otherwise, the settled land, or his estalo or interest therein, is 
charged or incumbered (6). 

(iv.) PeraoHi Detmtd ic h4 or IJcvitif Powr$ ^ Tenant for 

uoo. If the settlement is by way of trust for sale (c), the person, or 
persons if two or more are entitlw concurrently, for the time being 
beneficially entitled to the income of the land Hll sale, whether 
absolutely or subject to any trust for accumulation of income for 
payment of debts, or for any other purpose, is deemed to be the 
tenant for life thereof (d). To ascertain whether there is a tenant 
for life the court looks only at the provisions of the instrument 
creating the trust for sale, and if under that instrument there is no 
person entitled to the income of tlie land till sale or the income of 
the proceeds of sale, there is no tenant lor life («)• If the instrument 
does not dispose of the income of the land till sale, but makes a 
tenant for life of the proceeds of sale, such person, being by 
impliration entitled to the income of tho land till sale (/), is deemed 
to M tenant for life (pX 

UOl. Certain persons, who are not tenants for life within the 
Aatutory definition <fc), but have the specified beneficial (i) estates 

(!) See note («),p. 624, ante, 

(u) Settled Lana Act, ]8S2 (4S A 46 Viet. c. US), s. 2 (6). If,however, 
an divided shares are separately settled, the several perse us who are 
tenant# for Ule of the undivided .shares do not' toji;etfacr constitute a tenant 
for life of the entirety {]U (hbo'^t and Lt4., (]f>02] 1 Ch. 336). 

As to each Gooeunent citatcK, see title liuL Pbopertt and (^fiATrsts 
Rbal, VoI. A21V., pp. IDS ei eta. 

(a) Re Athiiseoa, v. Eruee (1S66), 31 Ch. D. 677. SenMe, that 

annuitants do not constitute a tenant for life within the Settled Ijand 
Act. 1S$2 (45 A 46 Viet. c. 3$), s. 2(6), even though the anumties exhaust 
the whole income (i^e Bennat, Bonnot r. Bennot^ [1U031 2 Ch. 136; compare 
Bo BecUvo EtkUe (ISSI). 27 L. R. Ir. 364). 

(t) Settled Laud Act, 1SS2 (45 A 46 Viet. c. 38], s. 2 (7). 

(c) As to ietilemcnts by way of trust for sale, see p. 626, ante. 

{d) Settled Land Act, 1S82 (46 A 46 Viet. c. 38), s. 63. If au eetato is 
given npoQ trust for sate and to maintain infanta out of tlie income and 
accumulate tiic r^due for their benefit, they are tenants for life under 
this proTiaion {Be PoeeeU, Re JUamajf, Allouay ▼. Oakl^, [1884] W. N. 
07 ; out see Be Bame^e SetiUd Betate (1888), 39 Ch. D. 84, C. A.}. 

(«) Re EarU and IfeMer't Oontratl (IS83), 24 Ch. D. 144. 

a Caeaenaiof v. Birode (1809), 19 Ves. 3^, n.; and see title Wills. 

I under the Settled Land Aet. 1682 (45 A 46 Vict. o. 38), a 03 
{Be Smtm, BearU r. Baker, [1900] 2 Cb. 829; ^ Damlw, CHflon 
{Boraneee) ▼. iKmdey (1906), 96 L. T. 706). 

,(8) See p. 686. oaf#. 

(4) JU fewneti and Oueete (Toafroef, [1907] 1 Ch. 629. I^iteea having 
an estate pvr ovir# vta cannot exsroiae the etatutory powers (skid.). It is 
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or int^oats ia poaswiOD, as diBtiDguiBhed from reyeraion or Saor^i. 
remaindor (^*), can exerclae Uie etaiofcory powers as if e^ch of them Under ^ 
was a tenant for life as defined bj statute (ik), and the statutory BeMad 
provisions referring to a tenant for life, and to a settlement and to Actt. 
settled land, extend to each of such persons and to the instnunent 
under which hie estate or interest arises and to the land therein 
comprised (I), any referenoe to the death of a tenant for life twing 
deemed to refer to the deterniination by death or otherwise of the 
estate or interest (m). 

These persons are- 

(1) A tenant in tail, including a tenant in tail restrained by Act P«rapoB 
of Parliament (n) from barring or defeating his estate tail, and 
although the reversion is in the Crown, and so t^t the exercise by 

him of the statutory powers shall bind the Crown, unless the lands in uCe. 
respect whereof such reetraint is imposed were nurohased with money 
provided by Parliament in consideration of public services (o); 

(2) A tenant in fee simple, with an executory limitation, gift or 
disposition over, on failure of his issue or in any other event (p); 

( 8 ) A person entitlod to a base fee, although the reversion is in 
the Crown, and so that the exercise of the statutory powers shall 
bind the Crown ( 47 ); 

apprehondfd that these powere only last so luug as the spcciflod estate 
Isats, that those vested in a tenant in tail or in a tenant in fee 
with an executory limitation over are extinguished when inch person 
becomes absolute owoer ia fee. 

(;) Ae Morgan (IS83). 24 Ch. 1). 114; Ha Ulrangwayn, UiakUg r. 

Sirangwavi (1866), 34 Ch. D. 423, C. A.; iSe Lianavtr {Barond4$), Horhiri v. 

Earn, (1007] 1 Cb. 635. A term of years, however, whatever its leogth be, 
if it is merely a security for chargee, dosa not prevent the person entitled 
to the inoome labject to the term from being iu poesewion within the 
roeaoing of this provision {ReJoru* (1684), 26 Ch. D. 736, G. A.; E$ VliUmoo 
EHqU (1685), 31 Ch. D. 135, C. A .; compare Re RMardeon, BicMardson T. 

Ric^rdwn^ [1000] 2 Cb. 776: Re Money Ayrfs's SMement, Money Kyrle v. 

Money XyrU, [19CK)] 2 Ch. 639). 

(t') SetUedl^d Act. 1682(45 & 46 Viet. e.3S),s. 56 (1); seep. $26, ante. 

(l) Settled Land Act, 1882 (45 & 46 Viet. e. 38), s. 68 <2). 

(m) fbul., fl. 58 (3). 

(n) 8eo title Rzal PaopsatY amo CiurraLs Beal, Vol. XXIV., 

p. 261. 

(o) Settled Land Act. 1882 <45 & 46 Viet. c. .36). s. 58 (1) (L) ; see 
title BsAL PaopsKYT and Cuattsu Ksal, Vol. XX IV., p. 261, note (i). 

The powers of sale and ezohange hereby conferred on a tenant for life, 
restrained by Act of Parliament from alienating lands, do not make him 
a person capable of alienating the same within the Finanoe Act, 1894 (67 6e 
58 Viot c. 30). s. 6 (6) (fie Boffon BiMeg Ast, 1863, [1904] 2 Cb. 288); and 
see title Estatx axd Otbxr Death Dtmss, Vol. XIL, pp. 209,220,830. 

(p) Settled Land Act, 1862 (45 St 46 Viot. e. 38), s. 58 (1) (ii.); see 
titleBSAlPltOPIRTT AMD CHATTELS Beal, Vol. XXIV., pp. 16S, 168. Tliis 
iDoIndea the coee of a person to whom land is deTisod on oondilaon of 
residence in a house and maintenanee of a home there for a named person of 
unsonnd mind (Re RieAardeon, Riehardeon r. Rirkirdeon, [190418 Cb. 777). 

Where there is a class gift to cbildreu ooatiogently on their attaining 
twenty-one, membsjs of the class who hare attained twenty*one have the 
powers of a tenant for life over tha shares which have not for the time being 
vested indefesMbly (Re WalmeUy^e BetUed BeiaUt (1911). 105 L. 7, 332). 

(q) Settled Land Act. 1662 (46 4 46 Viot. e. 36), a 66 (1) (iih). As to 
base fees, see title Real PBorBETT amd Chattels Beal, Vol. XXIV., 
pp. 262 et ssg. 
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(ll) A teanni for years determinable on life, not holding merely 
under a lease at a rent (r); 

(5) A tenant for the life of another, not bolding merely under a 
lease at a rent ($); 

(6) A tenant for bis own or any other liie(t), or for joars deter* 
minable on life (a), whose estate is liable to cease in anv event 
durifjg that life, whether by expiration of the estate, or by con¬ 
ditional limitation, or otherwise, or to be defeated by an executory 
limitation, gift, or disposition over, or is aubjeot to a trust tor 
accumulation ot inootne for payment of debts or other purpose (6); 

(f) Settled Land Act, 1SS2 (45 & 46 Viet. e. 36). e. 58 (1) (i?.). A 
person entitled to receive, if sbe shall so long live, tho rente pajable by a 
tenant for years under an ordinary lease at a rent during the oontinuanoe 
of that tenant’s term U not a tenant for years doterminimle on life within 
iSid.. I. 58 (1) (Iv.) or under tbid., s. 5S (1) (vi) (Jfe IltuU'i BeUkd B$UiU$ 
(1885). 20 Ch. D. 78, C. A .); and see the text, infra. 

(I) Scrtled Land Act, 1882 (46 & 46 Viot c. 38). 58 (1) (v.); soe 

title RaaL PauPBatr ann CJurnsLe KxaL. Vol. XXIV.. pp. 178, 170. 
The next of kin of a testator, who bcconto entitled pur auire vU to 
receive the rents and promts of real estate purchased under a poa*er in the 
will by virluo of the avoidance by the Aecuinuiations Act, 1600 (SO A 40 
Geo. 3, 0 . OS), of a direction to accumulate, have collectively the powers 
of a tenant for life under this provielon (Ktae v. UaUi^X, (1806] 1 Ch. 
57). It was held in this case that the person having the statutory 
powers was constituted by the surviving next of kin and the legal 
personal repreeentatives of deceased next of kin. but this view was not 
followed. so far as tho legal personal representatives were conoeroed. in 
JU Jrmmetl and Gusst's Conlract, [1007] 1 Ch. 629. whore it was held 
that only persons boneficially entitled come within the purview of the 
Settled Iiand Act. 1882 (46 & 46 Viet. c. SB), s. 58. The assignee of the 
whole estate of a tenant for life under a settlement is a tenant for the Ufe 
pf another, not holding under a lease at a rent, but probably he would 
be held by reason of the provisions of ibid., a. 50 (see pp. 636. 637. poll), 
not to be a person having the atatotory powers. 

(i) SetUed Land Act. 1882 (45 46 Viot. o. 38). s. 58 (1) (vi.). A person 

entitled during his own or another's life to receive surplus rents from 
trustees who are in possession of the eetalee is not within this provision 
(Re lAanavtr (Raroaeii), Herbert v. Ha«i. (1907] 1 Ch. 635; ^ Jonee (1884), 
26 Ch. D. 736, C. A.); but residuary l^atees were held to be within it 
where there was a trust to pay an annuity to the testator's widow 
during widowhood and accumulate the residue of the rents during her 
life, even before twenty-one years bad elapsed from the testator's death 
(Re Drinhcaier*9 ScUlid Relofes (]9()6), 49 Sol. Jo. 287). A person 
entitled to occupy a house during pleasure has duringsoch ocoupation the 
powers of a tenant for life under this provision (Rs^oget's BeliUd E$UtU$ 
(1885), 30 Ch. D. 161; Re Rosinan's StUkd Rriafet. [1898J W. N. 170: 
Re Carwe's StOUd Rs(aiee.(1899] I Ch. 324; Re Xldftover'e (Raroweei) ITtf, 
Herbert v. Rres8/leld. [1902] 2 Ch. 679; affirmed. [1003] 2 Ch. 16. G. A.), 
unless he has preclnded himself for the time being from occupying person- 
sJly, c.g., by coxkQurring in a lease of the boose (Re £d40ardi* ^eifleineai, 
(lS97) 8 On. 412) s there nouet, however, be a dircoiion to poruiit a 
specined peisoD to reside in a specified house (Re Rond*! Ettnlt, RsrraU 
V. Btmd (1904), 48 Sol. Jo.*192). 

(a) It should be noted that the words " not holding merely nnder a lease 
at a rent ’* are not inserted here. 

(b) This locludGs the case of a widow to whom land was devised during 
widowhood for the maintenance of herself and her children (Ra Pcgcck, 
Bollock V. Tdiock, ri906] 1 Ch. 146], and also the ease of s person whose 
estate was suspended in the event, which happened, of a claim being 
enforced afslnst the testator's estate (If tUiciM v. JsaHsi. [1898] 1 Ch. 700). 
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(7) A beoant in tail attar posaibilit; oi iasne 6xtinet(e); 

(8) A tenant bj the curteay (<0. wboee estate is to be deemed an 
estate arising under a settlement made by his wife (e); 

(9) A person entitled to the income of land under a trust or 
direction for payment thereof to him during his own or any other 
life (/}, whether subject to eipensas of man^ment or not(^), or 
until sale of the land, or until forfeiture (fc) of his interest therein 
on bankruptcy or other event (i). 


1102. If a person seised of or entitled in possession to land in his 
own right (Ar) is an infant, the land ia settled land, and tbs infant 
is deemed to be the tenant for life thereof (t). 

If a tenant for life, or a person having the powers of a tenant for 

The words " other purpoeo " do not mean only a purpose ejiudem gmeris 
with tho payment of debts,eo wbero a testator maue hisson tenaotxor life 
subject to a truxt for accumulattuu till he atUinod twenty> 10 veo, tho son, 
on attaiiiinc his majority, was bold to be a penon haring the powers of a 
tenant for life within this provision (J?s LUwelli/n r. 

[10111 1 Cii. 451, following A%nf$Uy v. Woodkouie, [1S98] I I. R. 69, and 
martyn, Ccode v. ^fnrtun (1900). 60 L. J. (ouj 7^3. sod diitinguishing 
As Siran^aut, UickUy v. otranmpayt (IHSO), 34 Ch. D. 423, C. A.). 

(c) Sottlea Land Act, )S82 (46 A 46 Viet. e. 38), s. 58 (1) (rii.); seo title 
Kbal Propbbty AKn Ceattbu Rial, Vol. XXIV., pp. 174. 176. 

id) Settled Land Act, 1882 (46 A 46 Viet. o. 38). s. 68 (1) (riu.); see 
title Kbaj. Profbbtt akd Cuattxls Rbal, Vol. XXIV., pp. 183 ef m. 

(s) Settled Land Act, 1884 (4? A 48 Viet. e. 18), s. 8. 

if) An Interest arising under an iotestacj does not oome within these 
words (ifs Ll4notsr {liaronut), Ilcrhfri v. Bam, (1907] 1 Ch. 636). If, 
however, there is a dirootioo to pay thr income to a person for life, the 
instrument need not create a succession within tho Settled Land Act, 188- 
(45 A 46 Viot. c. 38), s. 2 (1) (Rs Poccek and PranktrSt Conhaot, [18961 1 
Ch. 302); seo p. 624, anU. If there ia a trust or direction to pay the 
income to several persons, they have together the powers of a tenant fhr 
life (Rs Btnneif Bonnet ▼. Bewast, [1903] 2 Cb. 136). A terminable life 
intoreet is within tho provision (A Bwemar's 8Med BttaUs, [1911] I Cb. 
316, not following tiancim {Baron€ti), Ilarbert v. Bam, 9upra, on this 
point). 

(ff) As to what may be included in expenses o! management, see Re 
Be^Uv, Wade v. TTlAon (1885), 54 L. J. (ch.) 782. 

(h) Porfeiture is a loss of the right to possess, and it includes oetaer, or 
determination on bankruptcy, alienatioo, remarriage, or any other event 
(iA Sumner't Settled Eetatee, eupra). 

(t) Settled Land Act, 1882 (45 A 46 Viot. o. $8), a. 58 (1) (iz.). The fact 
that the whole income is exhausted by ohargea doea not prevent the 
person who would be entitled to it, if there were any, from having the 
powers of a teuant for life under this provision (Be Jenee (1884), 26 
Ch. 1). 736, C. A.; Be Coohe$' SetUed Eetatee, Coohee v. Cackee, [1886] W. N. 
177). A person entitled in remainder after a valid trust for accumnladon 
has not the powers of a tenant for life, his eatate not being in poasoMion (Be 
Sifonffwoye, BiekJey v. Strangwayt, iuora); eeeue, if ue term is in tbo 
nature of an incii mb ranee which may be r^eemed at any moment (Be 
OtUhme Betate (1606), 31 Ch. D. 136, 0. A.). 

(Jc) The estate must not be contingent (Be iferae'e Settled Estate (1888), 39 
Ch. b. 84, C. A.); but an infant who has a velted equitable estate in land, 
liable to bo divoated on death under the age of twenty>one, is within this 
provision (Be James (1884), 61L. T. 696). llie shares of infanta under the 
statute of Distribution (22 A 23 Cat. 2, e. 10) in lands forming part of a 
partnership estate, which lands have not been converted, but are retained 
%n ipet^, are within these words (Be IfeOt (1883), 48 L. T. 869). 

(1) Settled Land Act, 1882 (46 A 46 Viet. o. 38), s. 69 s see title iNraAii 
AMD CBtLDMSB, Vol. XVll., g. 9A 
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Settled powers of a tenant for life me; be exercised on behalf of the infant 
Land Aots. trustees of the settlement (n), and if there are none, then by 

such person (n) and in each manner as the court, on the application 
of a testamentary or oAer guardian or next friend of the infant, 
eitbec generally or in a particular instance orders (p). 
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uoa Where a married woman who, if she bad not been a married 
woman, would have been a tenant for life or had the powers of a 
tenant for life, is entitled for her separate use, or is entitled by 
virtue of any statute, passed or to ^ passed, lor her separate 
property, or as a /em€ sole, then she, without her huahand, has 
the powers of a tenant for li!6(^). If she is otherwise entitled, she 
and her husband together have the powers of a tenant for life (r). 

All provisions referring to a tenant tor life and a seltlement and 
settled land extend to the married woman without her husband, or 
to her and her husband together as the case may r^uire, and to 
the instrumetii under which her estate or interest arises and to the 
land therein eompns^(t). 

The married woman may execute, make, and do all deeds, instru* 
ments, and things noceesary or proper lor giving effect to these 
provieions (f). and a restraint on anticipation does not prevent the 
exercise of any of her statutory powers (a). 

(m) Thia inoIndM the oeee of an mfent entitled to an eetefo tejI coo* 
tiogcotly oDeUaining tweaty*ottc (£0 Arah<uoa'i RntaU, [190P11 I. R. 20\)), 
Ae to who ere Iroatees of the eottlement, see pp. 691,639, peat. The 
words include tnutees appointed by the court for the purpoeca of tlie Acta 
Ofider the Settled Land Act, 1S83 <45 U 46 Viet. 0 . 36). a 38 (Rs 
(ObawfMa) Contrxtct (1387), 36 Ch. D. 338). Where the infant was domioiled 
ih AuetriJia, the court, on proof that a eale wae for the inlant’e beueftt, 
appointed trustees, who were resident in Australia, to carry out the sale 
and receive the purobas 6 *moaey (fis 8imp*cn, £s WMIdturc^ [189711 Cb. 
956. C. A.). 

<e) The coort has declined to appoi&t a pereon who was a co-owner of 
the property, but hee eppointed an iedependent person and directed the 
infant's ebare of the proceeds of sale to oe paid into court (R« OfimvHU 
Ri<ol«(ie83), 11L. B. fr. 138). 

(p) Settled Lend Act, 1882 (45 & 46 Viet. c. 38), s. 60 ; see, further, 
title iNPAHTS AKD Obuldsin, Vo). XV2I., pp. 94, 96. As to infant 
married women, see note (e), infra. 

( 9 ) Settled Land Act, 1882 (45 U 46 Viet. 0 . $ 8 ), e. 61 (2). Ibid., 
ig. 1 —60, do not apply in the case of a married woman (tHd., e. 6 i ( 1 ) ): 
the case of an infant married woman, therefore, seems not to be 
included. A married woman absolutely entitled, subject to a restraint 
on anticipation, is not a tenant for life by reason of the estate by the 
eurteey given to her husband by the common law (T^aiss v. K^Urton, 
[1696] 1 Ch. 169): but a married woman entitled for life for her separate 
use, without power of anticipation, with a general power of appointment 
by will and e gift over, is default of appointment, to hereclf in foe has the 
powers of a tenant for life (Be Poem end Frankerd'i Coniniet. [ 18961 1 
bh. 302). Ae to the righth of a married woman over property generally, 
eeo title Husbikd aki> Wirn, Vcl. XTI., pp. 321 $i eeq., 375 ef teq ,; ano, 
ae to restraint on enticipatioo. see ibid., pp. 359 tieeq. 

(f) Settled Land Act, 1882 (46 8 & 46 Viet. 0 . 38), s. 61 (3). 

{$) ibid., a 61 (4). 

jl) Ibid., a. 61 ( 6 ). 

(a) Ibid., 1 .61 ( 6 ): end sea title Hoisaro and Win. Tol. XTI., p. 367. 
As to restraint on antioipaiioD generally, see iMd, pp* 359 et isg. 
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U04. Where a tenant for life, or a pereon having the TOwen of a 
tenant for life, ia alanatic (b), the powers of a tenant for life may be 
exercised in his behalf by ^ committee or guasi-oommittee of his 
estate nnder an order of the Judge in lunacy (c), whidx may be made on 
the application by Bommons, unless the judge otherwise directs (d), 
of any person interested in the settled land or of the committee of 
the estate (e). * 


(v.) 'J'ruiUa/or the I*ur/>me$ ^ thi 8Mfd Lamd AtU. 

1106. The persons who are for the time being under a settlement 
trustees with power of sale, or with power of consent to or approval 
of the exercise of a power of aale, of settled land (/), or of any other 
land comprised in the settlement and subject to the same limita* 
tionB(p)» or, if there are no such persons, the persons, if any, who are 
by the settlement (/i) declared to ba trustees thereof tor the purpoeee of 
the Settled Land Aets(i), are for the purposes of tb6AetB(t) trustees 
of the settlement (j)« Irnstees having a future power of or truet for 


(t) It was origmoily held that there wee do juriidietioD to authorise 
the exercise of the statutory powers except where the lunatic had been so 
found by inquisiUon and a committee appointed {JU [ISSij t Ch. 

416, D.; R$ 3. 8. B. {a Pmoh of f/neoand iftad $o W 

(lOfi), [1006} I Ch. 712. C. A. ; Ro Do and BarruU Contract, [lOOS] 

1 Co. HO; but see A# J. (o Por$on tkroytgk Menial Infirmitv inoapoAU 
of Managing hie Agaire), [1604] 2 Ch. 416, C. A.; Bo Salt, [1606] f Ch. 
117, C. A.). Now, however, the powers of mauagemeDt of eommitteea 
with respect to property have been extended to mui^'OOinmittees [Lunacy 
Act, 1006 (6 Edw. 7, c. 47), s. 1). 

(<i) See Lnoacy Act, 1S90 {6S & 64 Viet. o. 6), s. 106: title LuKATica 
AMD PlRSOVS or UwSOOKD MlND, Vol. XIX., pp. 412, 416. 

<d) Rules iu Lunacy. 1802. r. 20; aeo title Lvkatios and Pxrsons op 
Unsound Mind, Vol. XIX., p. 444. v 

(c) Settled I>and Act, 1662 (40 U 46 Viet. e. 36), a. 62; see, furthor, 
title Lunatics and Persons op Unsound Uind, Vol. XIX., pp. 444st req. 
As to the committee entering into oorenants for titlo, aee ihid., p. 456; 
and see title Sale of Land. p. 427, anle. 

(/) Trusteee of a term with power to raise money by mortgage or any 
other tneaus have not a power of sole of the settled l^d {Bo Cftmo'e SittM 
Eetaiee, [1699] 1 €h. 324). 

{g) Settled Land Act, 1990 (53 U 54 Viet e. 60), s. 16. ** Comprised 
in means ** at any time comprised in/’ and, therefore, includes land not 
originally subject to the tnuU of the settlemoot, but subeequODtiy pur* 
chased by the trustees out of persons] ly {Ro Moore, Moort v. Bigg, [1906] 
1 Ch. 760). 

{h) If a compound settlement (see pp. 670, 671, po«f) consistiM of an 
original settlement a&d a resettlement is created by a tenant for life and a 
tonaiit in tail male, who are together owners with abMlnto dominion over the 
setd^ estates, they are competent to appoint tmsteee of the compound 
settlement for the purposes of the Settled Land Acts {Ro Spearman Settlod 
BiiaUi, [1906] 2 Ch. 502), but not if they are not in compete control of 
tlie property* a.p., by reason of a jointure and portaons subsMting under the 
original settlement, which have priority over the resettlement (fis ^peiKer^i 
SoUlod SoU^eo, [1903] I Ch. 75). 

(i) See note (s), p. 624. onto, 

(j) Settled Land Aot, 1862(46 k 46 Vioto. 88).s.2(6); and see p. 661. 
post l^stees for the puroossa of the Actaare toustess of the sett)szneat, not 
of the lands inbject thoroto i eonaequently, tnisMs appointed to be trustoes 
for the purpcM of the Acts by the oouH in Ireland at a settltfsent which 
then eomprtied only land in Irslaad did not ceiae to be trustees of the 
settlement for the purposes of the Acta by tesaon of the sals of all the land 
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Biot. 1 . 86U» or power of consent to the exercise of a future power of sale. 

Under the are included (k\ and it is immaterial that the power or trust is to 
Settled take effect only after the death of one of the trusteee ({), or that 

Land Acts, or ]x»th the trusbeee are themselvee tenants for life (m). 

The tact that the truat or power is only exercisable with the 
consent of the tenant for life does not make any difference (»)• 
Kstunof The power of sale must be general and not limited, that is, 

pow«ro( uie. iQ^et be a power exercisable at any time and for any purpose, 

and not a power exercieable in a contingency and for a particular 
purpose (o). 

EffMt of If realty is settled by reference to the trusts of personalty, a 
power to vary investments makes the trustees of the Mrsonaity 
trustees with a power of sale of the settled realty and a power 
to vary or transfer securities has been held to imply a power to 
sell ground rents which were an investment authorised by (he 
settlement (^). 

A|)piu»tioQ 1106. The statutory provisions as to the trustees of a settlement 
apply to the surviving or continuing trustees of the settlement for 
the time being (r), except that capital money arising under the 
Act (s) must not he paid to fewer than two persons as trustees of 
A settlement, unless the settlement authorises the receipt of capital 
trust money of tlie settlement by one trustee (0* 


lu Ireland, and the purchase out of caiHtal money of land in Imirlund; 
see Arran {Karl) and Kncwlesden and Crertr's Contract, ri0i2j 2 
Ul. 

(l) fettled Land Act. ISSO (03 St M Viet. c. 00), s. 10. Prior U> this 

provision a trustee havioi a power of sale to anse m ftUuiv >vas not a 
trustee for the purposes of the Settled I«ands Acta v. IKnlAsr 

(IS83). 23 Ch. D. 75S). 

(f) Be Jaekeon'i StUUd KeUUe, [19021 I Ch. 25H. 

(m) /bid.; Be Daeie$ and KenVe CotUrau, [111ID] 2 CL. 35, C. A. 

(a) Conetable ▼. Conetable (lASO), 32 (!h. t). 233. In lie John$iOHe'9 
Stitlement (1386), 17 1m R. Ir. 172. it was held that trustees havuig a 
power of sale which could ouly bo exercised «*ith the consent of a per:ii)ni 
other tbsu the tenant for life, whiob consent could not be obtained, were 
not tmstecs for the pnrposes of the Acts, end they wore appointed suidi. 
This ease was, however, decided before Conttahle v. ConitffhU, supra, and 
it seems doubtful whether it would now he followed, at any rate in England. 

(o) He OoafTs 8Med Kstalei, [1905} 1 Ch. 712; see He Morgan, 
(1833), 24 Ch. D. 114. 

(p) Re Onmett Ome and nar^reapee* Conlraei (1833), 25 Ch. D. 505. 

iq) Re Tapp and London and India Dock* Co*$ CotUraH (1906), 74 L. J. 

(cn.) 523. 

(r) Settled Land Act, 1882 (45 St 46 Vkt. c. 38), s. 30 (2). 

(s) As to capital money arising under the Act, sco pp. 633 sf erq,, 
port. 

(f) Settled Land Act, 1332 (46 St 46 Viet. o. 33), s. 30 (1). A power in 
the eetUement to the tmstcee or trustee to act and to receive or give 
recripta for capital money baa been held to enable a sole surviving 
trustee to give receipts for capital money arising under the Act 
(Re QameU Orwte and Harfreavee* Contrnci, supro). in all cases 
where the donee of the power of appointing new tnutoes con either 
appoint under the Trustee Act, 1893 (66 St 57 Viet. c. 63j, s. 10, or under 
the combined efFect of that provision and the Public Trustee Act, 1006 
it Edw. 1, 0 . 5), s. 5 (eee title Taum kw TansTixs), in the event of the 
t^blio Trustee being appointed sole trustee of the settieraent, either by the 
donee of the power or by the court, the seiUetneot must be read oe 
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(tL) rU Oouri. 

1107. The court means the High Court of Justice (a). 

Afi regards land in the County Palatine of Laccaster, the powers 
of the court may be eiercised by the Conrt of Chancery of the 
County Palatine {b). 

As regards land not exceediug in capital value 1^500, or in annual 
rateable value £d0» and ae regards capital money or personal 
chattels not exceeding in value i^GOO, the powers of t^ court 
may be exercised by any cout^y court within the district whereof 
is situate any part of the land which is to he dealt with in the 
court, or from which the capital money to be dealt with in the court 
arises, or in connexion with which the personal chattels to be dealt 
u ith in the court are settled (c). 

1108. Applications to the court must be by summons, unless 
a petition is directed by the judge (<0. 

The court has an al^lute discrotion in directing how the costs 
of any party to tbo application are to bo borne (e). 
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(vii.) Oa)rtial AfmM$ fAe Jd. 

1109. Capital money arising under tho Act means (/) capital OrigiB. 

auihorisinj; the payuiupit of capitol tiioneyi to a sole truitee 
h'*iaU$, (101 Ij I Ch. GU). 

(ri) settled Ant, 1SS2 (45 Si 40 Viet. 0 . 38), i. 3 (10) (ix.). Matters 
within the jarisdiotion of tho court under the Settled Land Acts are 
aligned to the t'lianvcrr Division (ibid., 46 (1)); and see title Courts, 

Vol IX., pp. 52. fll- 

(6) Settled Land Act. 1882 (45 Sc 46 Viet. c. 36), s. 46 (8); see title 
Courts. Vol. IX., pp. 120 d 

(o) Settled Lund Act. 1882 (45 Sc 46 Vict.c. 38), a. 46 (10); seo Utie 
COUNTT COOKTS. Vol. Vlll., pp. 684, 685. • 

id) Settled Land Act. 1882 (45 St 46 Viet. c. 38). s. 46 (3); Settled Land 
Act RuIoa, 1882 (Stat. K. St 0. Rov., Vol. XII., Supremo Court, p. 743), 
r. 2. The vosU of a pcliliou wero ailo\Tcd in lie Bethlehem and BrideveU 
UaepUaU (1885). 30 Ch. D. 541; Re Arnold, [1887] W. R. 122; Be Do 
Qrey'e (A'aW) RntaiUd £ida^, [1887] W. N. 241. But an applicant who 

S liea by poUtion without the direction of the judge does it at his own 
as regards costs. The Settled Land Act Rules, 1883, r. 2, applies to 
an application for paymont out of court of capital money arising under 
the Act (see note (/). infra), even though the sum ezeeedi £1,000, out if a 
sum wbieh is dorivra from a different source and exceeds £2,000 is in • 
court, a petition should be presented lor its payment out, though the money 
is applIcabJo as capital monej arising under the Act (see note (/), infra} 
and U is propoaeu so to apply it {He Terry Hiti Eetate, P^berton v. 
Pemberton, [1009] 1 Cb. 468). As to the procedure, see title P&Acrioa 
SKU Pbocboube, Vol. XXllL, pp. 131, 191, 192. 

(e) Settled Land Act. 1882 (45 Sc 46 Viet. o. 38), s. 46 (6). Costs have 
been allowed whore the application was unsaccestfuJ {Be Sorne^e SetUed 
h'stote (1888), 39 Cb. D. 84, U. A.), and, on tho other band, the edsts of a sue* 
oc^ul application have been oraered to be paid by the tenant for life (& 

BaqoCe v. KUiue, [1894] 1 Gh. 177). Where trusloes are 

the applicanU the ordinary rule as to their eostl is followed. Where trustees 
conourt^ in an application as to improvements without appearing 
eeparatelT. the court declined to allow their oosts out of the estate; see 
Be BroMrcaier BeiaU (1685), 38 W. R. 738, 0. A. Where trustees act^ 
reasonablv in taking different views, they were allowed separate costs; see 
Be A^turv's (Jforouif) 8Med BetaUe, [1892] 1 Ch. 806, 548, C. A. 

(/) titled Land Act, 1682 (45 St 46 Viet. o. 38), s. 2 (9). For puipGses 
of convenience capital money arising under the Settled J^and Ae^ or any 
of them (see note (s), p* 624, ofils), is also thus referred to in this title. 
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money arieioff under the Settled Land Acte (j), and receivable for 
the trusts and purposes of the settlement, and may arise in the 
following ways:— 

(1) By reason of the exercise of the statutory powers (ft). 

(2) Where, under a settlement, money is in the hands of trustees, 
and if liable to be laid out in the purchase of land to be made sub¬ 
ject to the settlement (i), then in addition to such powers of dealing 
therewith as the trustm may have independently of statute, they 
may, at the option of the tenant for life invest or apply the same 
as capital money arising under the Act(ik). 

Money liable to be laid out in the purchase of land to be made 
subject to the settlement includes money bequeathed to trustees on 
trust to be laid out in land in strict settlement ( 1 ), the proceeds 
of sale 0 ! settled land directed by an order of court to be invested 
in Consols pending the purchase of other hereditaments to be settled 
in the same manner as the land that was sold(m), money the iuvest- 
ment of which in land is deferred (n), a sinking fund to replace a 
sum raised by mortgage for the purposes of improvements on settled 
. estates ( 0 ), and money subject to some disposition undsr which it 
may be, althoagb it is not iKiund to be, laid out in the purchaso of 
taud{p), or of some particulur parcel of laQd(g), or of freehold 
ground rents (r). 

(d) Where under any statute («) money is in court and is liable 
to be laid out in the purchase of land to bo made subject to a 
settlement (t), then, in addition to any mode of dealing therewith 
authorised by the statute under which the money is in court, that 

if) See note <«), p. 624. anU. 

JA) See, e.f.» pp. 651 (cato o( iovestroonts), note ( 9 ]. 654 (grant of leaaH 
fuojeot to fine), 656 (isle of land under option in buildiDgleaeo). 667 (lease 
of mines), 659 (sale of timber: sale of neirloomi). 662 (eums rais^ by 
mortgagu), 664 (variation or rceoiMion of contracts). pouL 

(4) Soe the text, infra. As to the proccede of inTestiuoiits sold, Wio 

p. 661. poti, 

(j) Se Gee, Peoreoa Gee v. Pearefin (1895), 64 L. J. (CH.) 606. If there is 
no tooant for life to exercise ibc option, ^0 application may bo directed 
by the court (£e TeeiymonU SetUetf Bitate (1807), 77 L. T. 484). 

(k) Settled Land Act, 1882 (45 & 46 Viet. 0 . 58), s. 33. 

(]) Re Maeieneie'i Tru$U (1883), 23 Ch. D. 750. 

(m) Be Tennant (16S9), 40 Ch. D. 594; this caso and Be Mackenzie's 
TrneU, eapra, proceeded on thegroond that, if the iuveetmont had been 
made, the Una purchased could nave been sold and the proceeds invested 
under the Sett led Land Acts. Both these deeitions were approved in 
Be MwndyU Settled BetaUe, [189111 Ch. 399, C. A. 

{%) Be Maberlvt Mahefiy v. Jfafterfy (1886), 33 Ch. D. 455; but see 
Burke t. Gore (1884). IS L. R. Ir. 367. 

(o) Be Sudbury Poyntan Betatee, Vernon v. Ver*iiois [1893] 3 Ch. 74; 
see title Lasip Impaovsmsnt, Vol. XVIIl., pp. 289 et eeq, 

(p) Be Scltau'e TrueU, [1898) 2 Cb. 629. 

iq) Re iTiU, HiB v. FUeker, [1896] 1 Cb. 962. 

(r) Be Thomae, WeathenB t. Tkomae, [1900] 1 Ch. 319, 323. 

(ff) That is, under any Aet inoorporating or applying, wholly or in 
part, the Lands Clauaca Consolidation Acte, 1845 (8 St 9 viot. o. IS), 1860 
<23 A 24 Viot. e. 106), and 1669 (32 A 93 Viet. e. 18). or the Settled Estates 
Aet, 1877 (40 U 41 Viot. o. Idh or under any o^er Aot, publio, locaJ, 
pevtona) or private (Settled Land Aot, 1882 (46 It 48 Viot. e. 86 ), s. 32). 

(0 TUa inelttdes the purchase-money on a oompolsory pn^aee of land 
belonging to a oharity absolut^y (B« Byron*# Cnarity (i883), SS Cb. D. 
171; Be BetMekem and BrfdsweO BaepitaU (1885), 80 Ch. D. 641), of 
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money mAy be inYaetod or applied as capital money arising ond^r MB L 
the Jiit, on the like terms* if any* reepeeting eoita(a) and other thingSr UadWIhe 
M nearly as oiroamstancee admit, and, notwithstanding anything BettM 
in the Settled Land Acts ( 6 ), according to the same procedore as latsdAolia 
if the modes of investment or application authorised by the Settled 
Land Acts (b) were authorised by the statute under which the money 
is in eoQrt(c). Such money may be paid out to the tnisteM al 
the settlement at the request of the tenant for life(d). Reason 
must be shown for supposing that the payment will be to the 
advantage of the settlement. There is no jurisdiction to impose 
as a condition of such payment out that the troatees shall give 
notice to the remainderman of all proposed investments or other 
applications of the money, although it may be right that they 
should give such notice (e). 

SuB-SscT. 2.— OhuracUrisUci of Siothtory Fo%o€r$, 

(i.) FidHeiary. 

U10> In exercising the statutory powers (/) a tenant for life must Tbs tmui 
regard the interests of all parties entiUed'under the settlement, and * 
is deemed in relation to such excrciso to be in the position and to 
have the duties and liabilities of a trustee for those parties (p). It 
follows that a pnrehaser who knows that the tenant for life is exercis* 
ing a statutory Mwer improperly, and is aware that what the 
tenant for life is doing would amount to a broach of trust, has a 
right to decline to complete (h). 

It is DO objection to a proposed transaction that it will benefit the 

f lcbe laud (Ex parh Ca$tU Botham (Vicor), Ex parte MidUind BaU, 

1895] i Ch. 348), and of land b€loDgiQg to a muoicipal oorporation 
Vity of London CoTpornfion, Ex parte Wtei Ilam CorperoHon (1901), 17 
T. L. R. 232). 

(a) As to costs whore land is compulsorily Acquired, see title Cox* 

PVLSOKT PO&CtUSB OV LaMO AKU COBPSNSATIOK, Vol. VI., pp. 124 sf fS^. 

(b) See note (e), p. 624. ante. 

(c) Settled Land Act, 1882 (45 be 48 ^et. e. 38). a. 32. An order made 
on petition cannot be varied on summoDs (£c 8 aii 4 i«rr (1894), 70 L. T. 

755). 

(d) Be IfriyAl's Trusts (1883), 24 Cli.D. 662 ; Be Ilarrop^e Trusts (1889), 

24 Ch. D. 717 ; Re Builand'e (Duke) aetiUmeiU (1883), 49 L. T. 196; * 

Be Wootton'e Betate, [1890] W. N. 168; Be Bathminee Drainage Aet 
(1885), 15 L. B. Jr. 576; ae Belfcet iMvrove m efU Aete, Ex parte Beid, 

[1898] 11. B. 1. 

(s) Bs Bolton EetaUe Act, 1863 (1885), 52 L. T. 728. 

(/) J.S., all powers oonferred by the Settled Land Acia (see note (s), 

! k 624, ante) on a tenant for life or person having the powers of a tenant 
or life; see pp. 625ri se^.* ante, As to the parmnlar powers, see pp. 642 
et aeg., post. 

(y) Settled Laad Act, 1882 (45 5c 46 Viet. e. 38), 8 . 53. The tenant for 
life, is however, a trustee for the parties ioterestM under the setUement 
only according to their rights as ersat^ by the secernent: ^e statntery 
provision does not create in tevour of the remaindenuen a trat to apply 
any moneys in a manner in which the settlor has not directed that they 
sbail be applied (Bs Xaeoa's SMoment, Xoeow v. Laeon. [1911] 2 Ch. if, 

C. A.). 

(A) ffaiUn V. BiiiseU (1888), 36 Ch. D. 334, 345 ; and see title 8 ali* 0 ? 

Laso, pp. 825, 403, ants. As to the fiduciary position of Wusteef, see 
title Tbust 8 akd TktsTUs. 
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tenant for life peraonally, and maj be to the detriment of the 
reoxaindermeD (iX eepecially where the evidence adduced on behalf 
of the remaindennen is speculative evidence of a future increase 
of the value of the settled property, for it is the ri^ht of the tenant 
for life to derive any benefit he can from his estate (itX But he 
must not act uniostly towards those whose interests he is bound 
to protect (0» including the tenants on the estate (m) and ciisting 
incumbrancers (n). Moreover, the exercise by the tenant for life 
of his powers roust be btmi Jidt for the benefit of the estate as a 
whole, and not for the pnr|) 08 e of obtaining a benefit for himself or 
some person connected with him, such as bis wife, at the expense of 
the remaindermen(o)^ and he is not justified in forwaraiug hie 
private views to their detriment (p). It necessarily follows that, 
if a bribe is given to induce the tenant for life to exercise his 
powers, the traneaetion can be set aside by the remaindermen, 
whether they are damnified or uoi(q). 

The statute, however, although it imposes on the tenant for life 
the duties of a trustee, does not confer on him tlio rights of a 
trustee ae to, for instance, his costs (rX 

(iL) Inalienable. 

uu. A tenant for life may make any arrangement that be pleases 
(or disposing of his beneficial interest (s),but a contract by him not to 
exercise his statutory }>owors is void {t). The statutory [>ow6rB are 
incapable of assignment (a), or release, and do not ixiss to an assignee 
of the tenant for life, but remain exercisable by the lonant for life 
after and notwithstanding any assignment, hy operation of law or 
otherwise, of his estate or interest under the settlement (b), oven 

(«) Be 8tamfard^$ {Lard) EeUUe (1887), 56 1.. T. 484; Be Hare, Leycesier^ 
Penrkyn v. LeyeeeUr^Penrkifn (ISOS), 43 L. J. 659. 

(1^) ThoTMi V. WiUiame (1883), 24 Cli. 1). 558. 

(1) Re Riekardeon, Riekardean t. Riekardeon, [1900] 2 Ch. 77B. 

(ia) Bs Marlbonuqh'e (i>iib«) SettieiHcuU MarlboTowk v. 

bankt (1885), 30 Cb. D. 187; amrraed (1886). 32 Cb. D. 1, C. A,; Bruae 
{Lard Henry) y. Ailetbury {Httrqui$)» (1802] A. €. 3S0; SUiUord't 
{Lard) Settlement and Witt, Oerard v. Stafford, [1904] 2 Ob. 72. 

(fi) Uanepden v. Bwc/feiii^ftaiiulitre (Aarl), (1893] 2 Ch. 631, C. A. 

(o) fi'atftmaad (i>owti^ Duekeee) v. 5*«UmaiKi [Dyke), [1893] 3 Cb. 168; 

MiddHamae v. [1001] 1 Cb. 674; Re HnnVe Settkd EeUxUe, BuUeel 

T. Lovdeekayne, [190512 Ch. 418 ; [1906] 2 Cb. 11, C. A.; Re WhamcUffe'e 
Tnuti, WkanMffe v. Slm^-Woiiiey (1904), 116 L. T. Jo. 2^, C. A. 

(p) Be Soman {Sari), Coeke v. Somertei {Lady H,) (1805), 11 T. h. R. 567; 
but see Be Eywu^e (A'orl) SetUod Eetaiee, Lejray r. Egmont {Earl), [1906] 
2 Oh. 151. 

( 9 ) Choniler t. Bradley, [1897] i Cb. 315. 

a StfbrtfM ▼. Tkamian, [1885] W. K. 176; Be LleveUin, LloyieUin v. 
^if»«{ie87), 37 Cb. D. 317. 

(i) Be Trtnekard, Trenektird v. [1902] 1 Cb. 378. 

(0 Settled Land Act, 1882 (45 it 46 Viet. c. 38), s. 60 (2). 

(a) The arngoment may have been made either before or after the 
ooxEUDg into operation of toe Act (8Ut Deeembor, 1882), and for the pur¬ 
poses of the Settled Land Act, 1882 (45 it 46 Viet. o. 38), s. 60, assign* 
fflent'* inolndes aasignmept by way of mortgage, and any partial or 
qnafified sasIgnmeDt and any ch^ge or incumbrance; while ** aadgneo'' hM 
a meKunc corresponding with that of assignment (ibid., i. 60 (4) ). 

(b)/Md., a. 60 (IX 
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though the effect of the aesignioent m&j be partiallj (c) or wholly (d) 
to merge the life estote, provided that the aettlemeot still sobeiate (e), 
but» if the effect of the merger of a first life estate is to accelerate and 
bring into poeseseion a second life estate, the person entitled thereto 
becomes tenant for life with all the statutory powers (/). 

The rights, however, of an assignee for vidae(p) are not to be 
affected without bis consent (A), eicept that, unleee the assignee is 
actually in possession, his consent is not requisite for the making 
of leases by the tenant for life, provided that such leases are in 
conformity with the statutory requirements (t). 

(liL) Proftibitum tnjainM Exarm of Void. 

1112. Notwithstanding anything in a settlement, the exercise by a 
tenant for life of bis statutory mwers cannot occasion a forfeiture (A). 
If in a settlement, whether made before or after, or partly before and 
partly after, the commencement of the Settled Land Act8(f), a 

S rovision is inserted purporting or attempting, by way of direction, 
eclaration or otherwise, to forbid a tenant for life to exercise any 
statutory power, or attempting, or tending, or intended, by a 
limitation, gift, or disposition over of settled land, or of other real 
or any personal property (m), or by the imposition of any condi¬ 
tion (n), or by forfeiture, or in any other manner whatever, to 

(e) ^0 Barloie'i Control, [1003] 1 Oh. m. 

(4) Re ilf rimfy and Ropofo Contract, [189911 Cb. 276, C. A. ; Wimbome 
{Lord) and Browne'i Cvninvi, 1 1904] 1 vU. 537: aee Lonodale (Bart) 
V. Lowihor, [1900] 2 Gh. eS7. As to tho k^ffoct of alieostioa on powers 
conferred by a setfloraeoi, soe LontdaU {Earl) t. rapra; litle 

PowiRS, Vol. XXm.. p. 05. 

( 0 ) Seo Re Afviidy und Boper'e Contract, eaffta, at p. 296; Re Barloio'e 
Contract, tupra. * 

{]) Re Druon't Betate, [1011] 1 1. R. 76. 

(<^) An ossiso^^ot or charge by a tenant for life in conaidemtion of 
marriage or by way of family arrangement, not being a security for reps^- 
mont of money advanced, doea not vest in any person any right as assignee 
for value (Settled Land Act, 1S90 (53 & 64 Viet. c. 69), s. 4 ; Be ihi Vane 
and SettleJolSi Contract, [1808] 2 Ch. 96: Re Mund^ and Boper'i Contract, 
tnpm). 

(D) The consent of a mortgagee of a tenant for llfo need not be given by 
his ooucumnceintbe conveyance ou sale (Be 2>Mibin and KelsnlVe Contract, 
[I90S1 I Ch. 213): it is sadlcient if it be given in writing, which writing 
may be the contract for purchase, if the mortgagee himself is the pur¬ 
chaser {Be Kingeley and Holder*# Contract (1903), 115 L. T. Jo. 201). A 
tenant for life who has assigned his Jife estate and agreed to exercise his 
atatntory powers when reqaested to do so by his assignee, is entitled 
to obtain proper advice on being reqnestod to exercise the powers, bat not 
to initiate a s^eme (Be Hope, Torleton v. Hope (1911), 2B T. L. B. 93). 

(i) Settled Land Act, 1882 (45 46 Yiet. c. 38). s. 50 (3); see Be 

i^ebriylU’e Settled EHater (1885), 33 Ch. D. 429, 0. A.; see pp. 663 et nq., 
poet, 

(It) Settled Land Act. 1882 (45 ic 46 Viet e. 88). s. 52. 

(1) Be Groee-BmilA v. Bridyer, [1899] fCh. 331. As to the Settled 
Land Acts, see note (e). p. 624, ante. 

(«) ^ Amet, Awee v. Amee, [1893] 2 Ch. 479; Be darilA, Oroee-SmitA v. 
Bfidger, $upra; Re BaetmarVe SeitUd BeiaUe, [1898] W. N. 170; Be 
Fifsymld, arereton v. i>ay, [19021 1 1. E. 162. 

(a) Ae to wheUier a direotion that a beneficiary shall provide a home fpt 
e named person is a eondition, see Be Bieitardioii, Biekardeon v. Biekardeonp 
[1904] 2 Ch. 777; and see note (p), p. 627, o«te. 
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prohibit or provont from exerdsiog, or to indnoo him to 
ffbetain from exercising, or to pnt him in e position ineonsistent 
with bis exerasing an; etstntory power, that proyiaion, so far as it 
tends to hays snob operation, is deemed to be void(oX and an 
estate or interest limited to continue so long onl; as a person 
abstains from exercising an; power takes effect as an estate or 
iuteiist to continue for the period for which it would continue if 
that person were to abstain from exercising the power, discharged 
from liabilit; to determination or cessor b; or on his exercising the 
same (p). 

It follows that a gift over on failure to oompl; with a condition as 
to residence in a particular house ma; be defeated b; the exercise of 
the statutor; powers(9), and it is immaterial that the gift over iso! 
propert; settled b; a person other than the origioal settlor b; an 
instrument other than the original settlement (r). Such a condi- 
tioD, however, is void onl; so far as it is a fetter on the exercise 
of the statutor; powers (sX &nd a testator can oblige a tenant for 
life to reside in a mansion until it shall be disposed of b; exercise 
of the statutor; powers, and his failure to comply with this oondi* 
tion causes him to forfeit his interest (a). 

Sud-Sbct. S.— PrdiminQf^ Condiium$ to AVcrcrV ^ the J^owne. 

(L) Natieo, 

ms. A tenant for life, when intending to make a sale, exchange, 
partition, lease, mortgage, or charge, must give notice (6), which ma; 
to notice of a general intention (c), of liis intention in that behalf 


( 0 ) Settled Land Act, 16S2 (45 A 45 Viet. c> 3S), s. 62 (1). A provisiun 
ftiat the tenant for life of a leasehold bouse while in occupation tberex^i 
shall bo free from all outgoings does not tend to induce the tenant lor life 
to refrain from exercising the statutor; power sole, n<itwithi tan ding that 
on a sale the equivalent of this benefit would be lost (Ae 8imp$on, Clarke ▼. 
Simpoom, (1513} W. N. 26). 

(^ Settled Land Act, 1SS2 (46 Ss 45 Viet. n. 35), s. 51 (^) j and see 
Re rreme, 8amwl ▼. iVeme (1P12}. 56 Sol. Jo. 352. 

( 7 ) Re Paget't StUUd Betatee (1585), 30 Ch. D. 161; fie DalrympU, 
BtreAnm t. Springfield (1901). 49 W. R. 527 ; fie Adair, [1009] I Z. R. 311; 
Re Oriffiihe, aeaeky v. OrifiHu (1910), 130 L. T. Jo. 105; and we note (f), 
p. e96^jK>#t i 

(r) fie SmitK Oroee-Smiik'y. Brid^, [1699] 1 C^b. 831. 

(e) fie Trenckardy Trenekard v. Trenckard, [1902] I Cb. 875. 

(a) fie Haynee, Kemp v. Baynee (1557), 37 Ch. D. 805; Re Bdwarde* 
Settlement, [1597] 2 Oh. 412; and, as to conditions ss to residence generalJ;, 
see p. 595, poet 

(t) The notice mnst be given b; regbteied letters addressed to the 
trustees, several);, and to the lobcitor for the trustees, if anj such 
solicitor is known to the tenant for life (Settled Land Act, 1682 (45 U 45 
Vkt. c. 38), s« 45 (1)). A distinction is dnwn between the making of the 
sale, exebange, potion, lease, moitffsge orebarge, and the making of the 
eontraet, and if the notice is given bmn either one of these two things it 
is good (ifaff^orou^h {Duke) v. fiortom (1855), 33 Cb. D. 615, 521), and it 
is no obiection that the notice giv«i did not expire till after the oontraot 
became oindiog between the partiee As to the giving of notiee b; 

the committee of a hinatic tenant for bfe, eae title Lcvatics awdPiWsoim 
og Uv&onvD Utmu, YoI. XIX, p. 444. 

( 4 ) Settled Land Aei, 1884 (47 5c 45 Viet. 0 . 19). s. 5. whiab altored the 
Uw as laid down in Re Bafe 6eUUd ReUAee (JS94), 25 Ch. D. 454. At the 
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to each of the truateei otthe BettlemeDt (iX unlsM the iatention is 
to grant a iaaee for a term not exoeedinK twenty^one years at the 
best rent that can be reasonably obtained without fine and whereby 
the lessee is not exempted from punishment for waste. Such a 
lease may be made without notice, and notwitbstandiag that there 
are no traatees of the settlement for the purposes of the Settled Land 
Act6(«). • 

The notice is not a mere formality, as if the tenant for life 
attempted to commit a fraud, for example, by propoaing to sell the 
property for something very much below its reid value, it would be the 
duty of the trustees to come to the court and ask for an injunction (/). 
Consequently, if there are no trustees for the purposes of the SettM 
Land Acts(p), a tenant for life may be restrained from exercising 
any of the powers mentioned until trustees have been appointed (^), 
anil, if the sanction of the court is required to such exercise, an 
application for leavo will be ordered to stand over till trustees have 
b^n appointed (i). 

1114. A person dealing in good faith with the tenant for life is 
not concerned to inquire respecting the giving of any notice to the 
trustees (k). Default in giving notice to the trustees is not a defect 
in the title of the tenant for life (fX nor is the non-existence of 
trustees, unless the transaction involves the payment of capital 
money, which must be paid either to the trustees or into court at 
the option of the tenant for life (^n), and, since be can only exercise 
his option if there are true lees, the |>ersou paying the capital 
money is thus bound to ascertain that there wore trusted to 
whom it might be paid (n). But a person dealing with the tenant for 
Hie, if he knows that there are no trustees, is probably justified in 
refusing to ooniplete, even though no capital money has to 
received by thorn (o); and a purchaser who knows that there are no 
trustees in existence cannot be compelled to pay his purchase« 
money into court, though he would got a good title if he did so in 
ignorance of the nou-eiistence of the trustees (pX agreement 

data of uoUuo given tbo number of tmstoos must not be lees than two, 
imleiu a contrary intention is expressed in the sottloment (Settled Lend 
Act, 1SS2 (46 it 46 VioU e. SS), s. 45 (2)}. As to when a single trustee is 
sufficient, see note (I), p. 632, nale. 

(d) Settled Laud Act, 1882 (46 46 Viet. o. 36), a. 46 (1). 

(s) Settled Land Act, 1800 (63 ic 64 Viot. o. 69Xs. 7 (L},(ii.). As to the 
Settled Land Acts, tee note (s). p. 624, oats. 

(/) V. Waikfr (1663), 23 CL D. 762, 762; R« Jfofwoa*# 

(lord) 8ettUd KtiaUt, [1698] 1 Cb. 427, 432. 

(c) dee oete (e), p. 624, hnU. 

(A) irhseftsH^lU V. Waiker, supra ; Se Wade v. IVtboa (1866), 

64 L. J. (OK.) 782; and sco tiUes IvvaMTS and CHttnasH. Tol. XVli., 
p. 66; Injunction, Vol. XVII., p. 267, note (o). 

(4) lU Toplor (1683), 62 L. J. (co.) 728, G. A. 

(k) tetUed Land Act, 1862 (46 & 46 Ykt. o, 38), «. 46 (3); Marlboraugh 
(2>«iU) V. doHons (1686). 32 Ch. D. 616, 623 ; Holka v. Bu^eeU (1888), 
38 Ch. D. 334. 

V. XuSlsU, tupfo. 

(m) Settled Land Act, 1668 (46 6& 46 Viet. e. 38). a 12; see p. 648, poi4 

{%) Maaridae v. Olopp, [1888] 3 Ch. 388, C. A. 

(o) Ibis., at p. 400. 

(p) Ms Fishsr and xhousnfoVs CoalnMt, [1888] 2 Ch. 660. 
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for a lease when ibe iDtending lessee knows that there are no 
trnstces in existence is not binding on the remaindeniion (g). 

The receipt in writing of the trustees of a settlement ^r), or» where 
one trustee is empower^ to act (s), of one trustee, or of the personal 
representatives or representative of the last surviving or continuing 
trustee, anj money or securities paid or transferred to the 
trustees, trustee, representatives or representative, as the case may 
be, effectually discharges the payer or transferor therefrom, and 
from being bound to seo to the application or being answerable for 
any loss or misapplication thereof, and, in case of a mortgagee or 
ot^r person advancing money, from t«iog concerned to see that 
any money advanced by him is wanted for any purpose of the 
Settled Land Act6(t), or that no more than is wanted is raised (u). 


(ii.) Iam < 1 / CoHft 

1116. The leave of the court (<i) is requtrod to the ezercUo of the 
statutory powers in tbe following cases 
(1) If the settlement is by way of trust for sale (5), the statutory 
powers (c) must not be exercised without leave of the court (d), which 
may by order give leave to exercise all or any of the powers, and tbe 
order must name the person or persona to whom leave is given (e)i 
who thereupon become the proper person or persons to exorcise the 
statutory powers, and may exercise them accordingly (/). Such order 
may be rescinded or varied (^), but, so long as it is in force, neither 


( 9 ) V. (1891), 30 L. R. Ir. Ill, C. A. 

(r) This iflclndes trustees appointed by tbe court to be trustees of the 
•ettleiDOOt for the purposes of tbe Acts {Cooket v. Cocket (1867), 34 Ch. 1). 
IDS). 

(s) As to cases where one trustee is empowered to act, see note (t), 
p. e32, anU; and see title Sals of Laxo, p. 438, ante. 

(0 See note (e), p. 624. anU. 

(w) Settled Land Act. 1882 (45 & 46 Viot. c. 36), s. 40. 

(a) As to the court, see p. 633, anU. 

(b) As to settlemeots by waj of trust for sale, sco p. 625, unit. 

(s) I.e., the powers eonferrra by the Settled l^a Act, 1882 (45 46 

Viet. e. 38), I. 63; see p. 626, ante. 

id) SetUed Land Act, 1684 (47 & 48 Viet. c. 18), s. 7 (i.). The effect of 
this provtsion is that the person deemed to be tenant for life is not entitled 
as a matter of course to an order (Be Ts/AtZl, [1907] 1 I. R. 305), but if 
the court thinks that he is the proffer person to exercise the power, the 
trustees are displaced (Be JJardin^’s KeUiUt 118911 1 Ch. 60; m Bngot*t 
SettUment, Bagoi y.KUloe, [18941 1 Ch. 177). The court, m the exercise of 
its jurisdiction under this provision, has declined to sanction a lease when 
part of the consideration for the lease was that the lessee shorM expend a 
meifle sum on repairs such as a landlord is usually expected to do {Re 
DanielTe SMed Retaue, [1894] 3 Ch. 603, C. A.), though consent is not 
refused merely because a tenant for life will obtain a personal advantage 
by the exercise of the pqwer (Be Zem’s 8eUi$menU» [1904} 11. B. 492, 
where a sale resulted in tbe bonus payable under tbe Iri^ Land Act, 1603, 
(3 £dw. 7, 0 . 87), s. 48, becoming the absolute property of the tenant for 
life; but see Be TufhtU, swpro). Transactions that took place before ^e 
passing {3rd July, 1884) of the Settled Land Act, 1864 (47&48 Viet. e. 18), 
are not affected thereby ithid., a 7 (z.) i 
, (e) Ibid., s. 7 (ii.). 

ffi Jbtd.,c. 7(ix.). 

I Ibid., s. 1 (iii). 
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the tmsieeB o! the settlement, n^eny person other than a person 
having leave, may ezeente* any tmst or power created by the settle* 
ment for any purpose for which leave is by ^e order given to 
exercise a statutory power (h). The order may be registered aa a 
Its pendfns againat the trustees of the settlement (%), but nniil 
registration any ^reon dealing with the trustees, or Any other 
person acting under the truste or powers of the settlemftit, is not 
affected by the order (k). 

An application for an order maybe made by the tenant for life, 
or by the i^rsons who together constitute the tenant for life, and 
an application to vary or rescind an order, or to make any new or 
further order, may be made also by tho trustees of the settlement, 
or by any person beneficially interested under the settlement 

(2) li it is desired to vary a building or mining lease in 
accordance with local customs (m). 

.(B) On a sale or purchase of chattels settled to devolve with 
land (n). 

(iii.) /«aw 0 / Court or Ojnoeni 0 / litS 'J’rutim. 

1116. Tlie consent of the trustoee of tbe settlement ( 0 ) or of the 
court is required— 

(1) To the cutting and sale of timber by the teuant for life (p). 

(2) To the sale, lease (g) or exchange of the principal mansion* 
bouse (r), if any, on any settled land, and the pleasure grounds and 
park ( 1 ) and lands, if any, usually occupied therewith (t). 

(A) SetUod Land Act, 1SS4 (i7 4S Viot. 0 . 18), s. 7 (iv.). 

(1) itid., •. 7 (▼.); and, as to snob registration, see titles Juoomshts 
AW Oapxae. Vot. XVlIi.. p. 221 ; Salb op Land, pp. 368. 350, ants, 

(k) SotUod Land Act. 1884 (47 4c 48 Viet. 0 . IS), n. 7 (ri.). 

( 2 ) Z 6 id., s. 7 (rii.), (vili.). _ 

(m) Settled Land Act, 18S2(45 4f 4eViot. 0 .38), s. 10; and seep. 667, peA 
(ft) Settled Land Act, 1882 (45 4» 45 Viet. o. 38). s. 37 (3); and see 

p, 060, post 

( 0 ) As to who aro the traatoee of the settlement, seo pp. 531, 532, onle. 
(p) Settled Land Act, 1882 (46 4c 45 Viet. o.38). s. 36; and see pp.568, 
569, pcoi. 

( 9 ) ** Lease includes tho lease of an easement over the park or grounds 
{8tUhsrlan4 {Dowagor Dueksss) ▼. SictArrMad (Pvks), (1803] 3 Cb. loO, 104; 
Poass V. Ocurfnsy, (1004} 2 Ch. 603, 610). 

(f) A house usually occupied as a farm-house, or a house the site of which 
and the pleasure ground and park and lan^ if any, usually occupied 
therewith, do not together exooed twen^-five acres in extent, is not to be 
deemed a principal mansion*house (Settled Land Act, 1800 (53 4 e 64 Viet, 
o. 35), B. 10 (3)). If two estates are settled by the same settlement, with a 
manaioa-house on each, there may be two principal mansion-housos on 
the settle^and (Oil 6 sy v. BusA, (1005] i Ch. 11), hot it ia competent for 
the court *t any time to say whether or not a particular house is the 
principal mansion-house, and the 001 ^ having regard to the state of faots 
existi^ at the date of the application to it, may come to the ccnolnsion 
that a house, though formcily a principal mansion-house, has ceased to be 
such {Ro Wythes* BoUUd Ettatss, tl808j 1 Ch. 603). 

(s) The word ** park " is not used in die sense of an ancient leg^ psrk, 
but according to its ordinaiy meaning in common parlance (Pooh v. 
Courtney, [1904] 2 Ch. 603). The park need not be usually oooupied with 
the principal mantion-house, the words **usoslly oooupied therewith*' 
applying merely to the words ** lands, if anj," Immewtelv preceding 
t&mNSia.; but see Btvus {Lord Eenry) v. AiUebuff {MarquU), [1^ 
A. C. 165, 350). 

0) iibM Land Act, 1800 (63 & 54 Viot. 0 . 3^. a. 10 (3), repealing 
and replacing the Settied hind Act, 1882 (46 4i 45 vkt. e, 88), t. 16. 


e<t 

8ndr, 1 . 
tTsd^the 

LaadAstB 


Applkstioa 
m order. 


VerUtknwof 
buHdingor 
nUiilag JssBsa 

Sale or 

pBrebassof 

SSOUd 

ehsuele. 
Goossutof 
trastass or 
ooort 

Cottlagof 

timber^ 

Msnftoa* 

boue. 



642 


BW9f. I. 
Vote the 
S«ttM 
Lft&d AcU. 

Coomt ot 
ttntMe*. 


DiwnUon of 
eovt* 


a* to 

nfSteiM. 


SiordMot 
sUtvtorj 
power <n 
leaite^. 


AppUcatlott 
»l opUoti of 
tetuwi for Ufa. 


SsrrLBMBKTS. 

1U7. The consent of the trufflfcee must be the consent of both 
tniet8es(«), given et the time ftod with reference to the particular 
transaotion proposed, hut it need not be in writing, and it is 
immaterml whether it is expressed orally or otherwise to the 
parties. Provided that it is given to the actual transaction pro¬ 
posed, it makes no differenoe that it was (pven in the belief that the 
house affected was not the principal mansion-house (a). 


ms. The court in sanctioning a sale is bonnd to consider the 
interests of the persons entitled under the settlement, but in the 
Settled Land Acts {h) the paramount object of the legislature is the 
well-being of the settled land, and the public interests, in the sense 
of the interests of those who live upon the soil, ought to outweigh 
all considerations of sentimental interest in the family <e). The 
facts that the estate is not an old family estate and that the settlor 
has directed a sale on the death of the tenant for life may make 
the court readier to consent to a 8aU(d), but, on the other hand, 
the consent is not refused merely because the settlor in creating 
the settlement has annexed a qualification that the mansion-house 
shall not be Bold(e), or a condition as to residence (/). If, however, 
the tenant for life has mortgaged bis life interest to its full value, 
the court declines to make an order to sanction a sale without the 
consent of the mortgagees being obtained thereto, and without full 
information as to the proposed sale (p). 


U19. The same principles apply to tlie exorcise of the statutory 
power of leasing, the consent of the court being roquiied to any 
exercise of such power, and a condition as to residence is inoperative 
to prevent such exercise (A). 


SuB-SlCT. 4.— 2'owfrt in tU$p9d tt/ A}j^ifaiion 0 / Capit^tl Aftmy *ind Land 

4€^9tirtd. 

(i) Pouftr rf Tienanf /or Lift to Oirni 

1120. Capital money arising under the Act ( 1 ) must be paid 
either to the trustees of the settlement (j) or into court (k), at the 
option of the tenant for life(0- This option can only be exorcised if 
there are trustees for the purposes of the Bctlled Laud Acta (b) in 

(«) As to ths CMS of tberS being only one trastoc, see note (t), p. 632, 
onto. 

(а) QiXbty v. 5 mA. 1190B} t Cb. 11. 

(б) See note (e), p. 624, onto. 

(0) H$ AiUibutyU (Ifuffoto) SMsd S$ta(a9, [1892) 1 Oh. 006. C. A.; iub 
nom. Brwe {Lord Henry) v. Attosbary {Mnrquu), []893j A. C. 066. 

(d) fie Wortkotn^» SttiUd fiefatoe (1890), 75 L. T. 203. 

(e) fie firown'e Tftfi (1884), 27 Ch. D. 179 (where the court lined 
to grant leave without a direction as to what was to lie done with chattels 
setUed to devolve with the hoose). 

(/) fie Poyrl't StUUd fiHotot (1886), 30 Ch. D. 161; see p. 638, onto. 

(tf) Bs 89bficM9 8*0Ud KaUiloo (1886), 33 Ch. D. 429, C. A. 

(h) fis Tkompoon'o WiU (1888). 21 L. R. Ii. 109. 

f l See p. 633, onto. 

I See dso title Sals or Lamp, p. 438, onto. 

) A person directed to pay inh> court may apply by summous for 
leave to pay into court (SfideJ La&d Act Rules, 1882, r. 10); for Ibm of 
summons, see ibid.. Appendix, Forms ix., x., xJ. k 

(1) Settled Land Am, 1882 (46 to 46 VkrS. c. 88 ). s. 22 (1). A purchasei 
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eiistence at the time of payment(m). CoDBequently a purchaser 
oannot be compelled to pay into court if there are no truBfceee in Underflia 
existence at the time of completion of the contract thongh he might SettM- 
get a good title if he paid into court in ignorance of the fact ^at LandAeCai 
there were no truBiees (n). 

1121. The invcHtment or other application by the trustees magt be AppUcatioa 
made according to the direction of the tenant for ]ife(o). The 
trustees are bound to see that the proposed application is for an ' 
authorised object, and they are entitled to be satisfied that the 
direction is given on proper professional advice (p), bnt, so long as 
the tenant for life really and honestly exercises his discretioi), he 
cannot be controlled by tbe trustees or by the court ($}• The 
court may, however, intorfere to prevent a tenant for life, who in 
these matter A is in the same position as a trustee, from investing 
on a security which is not aoitable, even although it is within the 
words of the power (r). 

In default of any direction by the tenant for life, the invest* Di»oniJono( 
ment or other application must be made according to the discre* troBUss. 
tioQ of the trustees, subject to any consent requiM or direction 
given hy the settlement with respect to the inveslment or other 
application by the trustoes of true; money of tbe settlement(s). 

All investments must be in the names or under the control of 
the truRCe6B(s). 

If the capital money is pud into court, the investment, or other AppUoatte 
application under tbe direction of tbe court, must be made on the 
application of the tenant for life or of the trustees (0. Tbe money 


in not justified in paying purohast^-monuy by direction of tbe tensot 
for Ufo not to tho trustees but to on iuuumbrunccr iu ord«r to pay off aft 
ioouinbrance which is prior to the setHemvQt, oven where tlio purchase* 
roonoy is iusufficiout to discharge tho iucumbronco Norton and Lao 
6*fUias* Coatraet, [1909] 2 Cb. 59). For form of eioreloo of emtion, see 
Enoyolopndia of Forms and Preordents, Vol. Xlll., pp. 213, 214. 

<fa) j/aUfn V. MutuU (18SS), 38 Oh. D. 334 ; Afi>grtd;ie t. Ctopp, [1893] 
3 Oh. 382, C. A. ; F$ FisAsr end r7ro.:ebrool**f Conlrorf, [1898] 2 Oh* 
6G0. 

(a) jKs Fifher end (ftMbrook'o Contract, tupm; compare Ungket v. 
Yananan (1891), 30 L. It. Ir. Ill, C. A.; aaU see p. C39, unto. 

( 0 ) Settled Land Act, 1683 (45 As 48 Viot. c. 38), s. 32 (2). In giTiog each 
direction, os in exercising any of the statutory powers, tiie tenant for life 
is acting as a trustee (£e Peefs ($ir Itobari) SMod K$taUt, [1910] i Ch. 
389); see p. 635, onto, 

(p) fU Coteridqo'o [Lord) Srttlomont, [1895] 2 Ch. 704; Ps ^oAoei, 
Roikam ▼. Doughty, [1902j 2 Ch. 575, C. A. If the order of the Court of 
Appeal in the latter case is to be taken as laying down a principle of law, 
it seems to follow that the tenant for life can consult his own broken as to 
proposed inve8tmonta,and that the tnisteas, on being satisfied that he has 
been properly advised, can safely pay the money to bis brokers for invest* 
meut, ood aro not entitled to employ their own brokers, contrary to Re 
•Cl«v€land*9 (llwfee) ScUlod Setaioo, [1992] 2 Co. 350, which fcdlow^ Its 
iiolAdm, Uoikam r. Doughty, [1901] 2 Ch. 790, snbseqneBtly varied by the 
Court of Appeal, tupm. 

( 9 ) Bo CoUridg6*$ (Lord) SottUmont, $upn. 

(r) Bo Sunt*$ 8tUUd Boiaio$, BaU^ v. Lawdoohayne, [1905] 2 Cb. 418 ; 
[1906] 2 Cb. 11, C. A. 

(e) Settled Land Act, 1882 (45 6t 46 Viot c. 88), t. 22 (2). 

10 Ibid., 1. 22 (3). 
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may be peid out to the tmeteee 6f the eettlement for the purposee 
of the Settled Land Acta(»). althoogh the tenant tor life has in 
the first inetance exercis^ bis option to have it pM into coQrt(a ); 
bnt there is no jurisdictioD to order capital money to be paid 
to trustees residing abroad, even though all the beneficiaries are 
resident in a foreign country (6). 

Ak investment, or other application, of capital money cannot, 
during the life of the tenant for life, be aite^ without his 
consent (c). 

1122- If capital money arising under the Act (<f) is purchase* 
money paid in respect of a lease for years, or life, or years deter* 
xninable on life, or in respect of any other estate or interest in land 
less than the fee simple, or in respect of a reversion dependent on any 
such lease, estate, or interest, the trustees of the settlement, or the 
court, and, in the esse of the court, on the application of any party 
interested in that money, may require and cause it to be laid 
out, invested, accomnlated and paid in such maoner as in the 
judgment of the trustees or of the court will give to the parties 
interested in tliat money the like benefit therefrom as they might 
lawfully have had from the lease, estate, interest or reversion 
in respect whereof the money was paid or as near thereto as 
may be (r). 

(ii) Modi* o/ ApplkatiM, 

1123. Capital money arising under the Act (d) may, subject to 
payment of claims properly payable thereout and to the applica¬ 
tion thereof for any special authorised purpose for which it was 
raised (/), be appliM for the following purposes 

(1) In payment for any authorised improvement (^) iu accordance 


(«) See note (e), p. 624. anU. 

(а) Settled Land Act. IS90 (63 A 54 Viet. e. 69), s. 14; aud, ba Up sock 
optioQ, see p. 642, ante. This could not bo done under the earlier Aot^ 
(Csokei V. Coo1^c$ (1897), 34 Cb. 1). 49S). It seems tbat such payment 
out is not made against the wish of the tenant Un life. 

(б) B4 Lloyd, EMardo v. lAoyd (1886), 54 L. T. 643. 

(e) Settled Land Act, 1882 (45 & 46 Viet. e. 38). s. 22 14). 
id) Soe p. 633, anU, 

(i) Settled Land Aft, 1882 (45 A4d Viet c. 38), s. 34. The words in this 

K >TiaoQ which direct apportionment follow those of tho SettJod Estate# 
t, 1877 (40 4c 41 Viet. c. 1^, s. 37, which are identical with the oorre* 
sponding words of the Lands (^uses Consolidafion Act, 1846 (8 & 9 Viet, 
c. 18). s. 74. the cases on which form a precedent for the interpretation of 
the present enactment {CoUnU v. CofirtU (1886), 28 Ch. D. 6^) - and see 
UtleCOMPPUCKT PuBCttl?! OPLaSPSKD CoirPEKaATXOH,Vol. VI..p. 123. 
On a sale of settled leaseholds by the court whm there is no trust or 
power of sale, the same method of distribution is adopted as in a case of 
eoi^nUory pnrehsse {Mt Linmd, Linoard v. d^^uirrelf. [1808] W. N. 107). 

{/) Settled Land Act. 1882 (45 A 46 Vkt. o. 38), s. 21. For the raising of 
oapitsl money for specially anthorised porposes, see Settled Lund Act. 
1982 (45 A 46 Viet. e. 38), s. 18; Settled Land Act, 1890 (58 A 64 VioU 
0 . 69), a. 11; pp. 661, 662, port. 

(p) Settled Land Act, 1882 (45 A 45 Viet. e. 38), s. 81 (iii ). For a Uit 
of anlbcnsed improvements, see Settled Land Act, 1882 (45 A 46 Vlot. 
^ 88). I. 25; Settled Land Act, 1890 (63 A 54 Vkt. e. 89), s. 18 ; title 

XVIII..PP. 2g> rt MJ .tni Me, gwwrily.iWi. 

pp. 88Q St fig. 
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with a scheme approved b; the trustees or an order of the t. 

court (i^). Under 

(2) Id dischar^^ purchase^ or redemption o! incambrances Settled 
affecting the inheritance oi the settled land or other the whole Mtate lAftdAsts. 
the subject of the settlement (i), or of land tax, rentcharge in lieu 
of tithe, Grown rent, chief rent, or quit-rent obliged on or payable iMBbrtaeia 
out of the settled land (k)> k mortgage of a long term is a mortgage 
affecting the inheritance (0- A mortgage of part of the land may 
be discharged out of capital money arising from another part <m), 
even when the two parts, are settled ^y different instrumente (n), or in 
the actual event devolve on different persons (o); and capital money 
arising from the proceeds of sale of battels settled to aerolve wiw 
land may be applied in discharge of incambrances affecting the 
inheritance of the land, by reference to the limitations of which, 
thoQgh by another instrument, the chattels are settled, notwith* 
standing that different persons may become entitled to the proceeds 
of the chattels and to the land (p). 


(k) Settled Land Act, 1SS2 (4S Sc 40 Viet. o. 38), i. 26; Settled Land 
Act, 1890 (53 Sc 54 Viet. c. 60). i. 15. 

(i) Arrears of a jointure rentehsri^o are au incumbraaoe affectiug tbe 
iouoritasce (ffs }ftmcheti 0 r'» (DvJtc) S<1tUn4nt, [191^1 1 106). As to 

whether future payxnentt of a joiuture or pi a mouey may be redeemed out 
of capital moocys, see ibuf.. at p. 116; iLiuiicMhult$ 8^Ud (1884), 
27 Ch. 1>. 349. 353 ; £e Frewm. FratMa y. Jamti (1888). 38 Cb. D. 383. 

{k) Settled I.«and Act, 1882 (i.^ & 46 Viet. c. 38). a. 21 (ii.). As to 
redemption of land tax, see title I.iAMd Tax. Vol. XVUl., p. 327 ; and see. 
gcncrilJy, ibid., pp. 821 $t Hq.; as to redemption of rentcliarge in lieu of 
titho. see title Ecclesiastical Law. Vo). XI.. p. 760 ; and, as to redemp* 
tioQ of rentchargea generally, see title Kestchakoes ahd Annuities, 
Vol. XXIV., pp. 512, 518. 

(t) JU FritotHt Frewsfi y. Jamet, supra, whore Xobtb, J., hold that^ 
mortgage of a lung term was au incumbrance afloctijig the inheritance 
on two grounds: (1) that if the mortgagee foreclosea he would have 
the power of acquiring tbe fee as being possessed of a long term not 
subje^'t to any equity of redemption, mid if be did acquire the fee it 
could not be said that hu incumbrance was one winch did not affect 
tbe inheritance; ( 2 ) that the tenant for Ufe had the power of selling 
tho entire feo free from incumbrances. With regard to the eeoond reason, 
the mortgago having been to aecure a sum of money actually raised by 
way of portions under a power in that behalf oontaiora in the settlement, 
the tenant for life seems not to baye liad the power to sdl the laud 
discharged from it (Settled Lend Act. 1882(458(46 Viet c. 38). i. 20(2)(iL): 
Fs Ke^ and Hari*$ Confroct, [1898] 1 Oh. 617, 624). The first reason 
soemsto apply only to a term which, aa oriraaily created, waa for not lest 
than 800 years, as otherwise it could not be eolamd into a fee simple $ 
see title ‘hsAL Pbotbett and CnATXBLS Beal. Vol. XXIV.. p. 268. 
But inasmuch as a mortgage of a term, however short, seems to be an 
incumbrance on the settled land which could be diaeba^ed by a mort¬ 
gage of the fte (see Settled I^d Act, 1890 (63 8s 54 Vkt e. 69). s. 11 ; 
p. 661, jwf), it is possible that the eouii would allow such a mortgage to 
be disona^d out of capital money, on the grinelple that what may be 
done in two steps may be done in one. 

(i») Bs Ckayioi** SMed Fstols A«f (1884), 25 Cb. D. 651; £s Novate and 
Kingttouri Boil. Co., SgjiarU Dyos (1688), 21 L. B. Ir. 869. 

in) Bs FlaffonTs (Xora) BattUmvnt and ITffl, Otrard t. Stafford, (1904] 
2 Ch. 72. 

(o) Bs FfSM, Frmi y. Laqon, [1894] 1 Ch. i,C. A.; and see pp. 859, ^4, 
pcH. 

(p) Si Marlbvrauqh'i (Vnki) SiUUmint, Martbarovah (DvAs) y. iforiort- 
Met (IMS). S2 Ch. D. t. C. ▲. ( Bt aiafforfi (W) StaUmmt emd WiU, 
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Bo iDueb of a oharge on land ( 9 ) for expeosee inoorred b; a local 
auUu)r]ty in Bowering, paving* and flagging new streets as represents 
capita], although payable by instalments, may be paid out of 
capital money (r), but not a terminable rentcbarge of which the 
teiiaut for life is bound to pay the instalments (e), unless it 
has been created in pursuance of an Act of Parliament with the 
object of paying oft any money advanced for tbe purpoee of defraying 
the expenses of an audiorised improvement (t). 

The tetmnt for life may diroot the application of capital money 
arising under the Act (a) in discharge of incumbrances, notwith- 
standing that his interest is subject to a term created by the 
settlement for that purpose, provided that his direction is horUi fidt 
and in the interest of all parties ( 6 ). A purchaser is not, however, 
justified in paying bis por(diaHe*money, at the request of the tenant 
for life, to an incumbrancer who has priority over the settlement (c). 

1124. Capital money arising under the Act (a) may also l)e 
applied:— 

(1) In investment on Government Hocurities, or on other 
securities on which the trustees of the settlement are by the settle« 
ment or by law authoriwHl to invest trust money of the settlement, 
or on the security of tbe bonds, mortgages, or debentures, or in 
the purchase of the del>enture stock, of any railway company in 
Great Britain or Ireland incorporated by special Act of Parliament 
and having (or tan years next 1 >oforo the aate of inveetmoQt paid 
a dividend on its ordinary stock or shares, with power to vary the 
investment into or for aoy other such securUies (rf). 

( 2 ) In payment to atiy person absolutely entitled or empowered 
to give an absolute discharge (r). 

(^rard r. Sinford, [1004] 2 Ch. 72. OapilAl inoner Ariititig frntn IauU hns 
been applieU in discliorineg estaloaucl Auc«'(*MtoTi duties on heirlooms 
(^arl) ScUUti KitUittitf v. tiffmoitt, (11)12] 1 Ch. 201). 

iq) See Utles H ton ways. Btkrkt:*, asi> intiDOBS, Vol. XVf.. pp. 210 
€i uq.: SbWeks aKU D 1 UIM 8 , pp. 738. 730, poai. 

(r) Ha Legh*$ SeUled EnUUe, [1002] 2 Ch. 274 ; seo title iUuiTWAYS. 
STKBars, AMD Bainos.^, Vol. XVI.. p. 226. The question whethur a 
liability to repair raMene tenvr/e is au incumbrance alTectiiig the inhc>rit.Ym’o 
of the settled land was raised hut not decided in He Stumford and War- 
rinqfon (Xoff), Payne v. ^rvy, [1911 j I Oh. 048; it has now hvco decided tliat 
It is not {Be UodoHoe^'t Seiud Hetaia, Altanonty. Foreplk, (1012] 1 Oh. 784). 

(4) He AnalrjtbnU’s Settled Hetate (1885). 20 OJi. D. 688. C. A. 

(t) Settled Land Acts (Amendment) Act, 18H7 (50 6e 51 Viet. o. 30), 
s. 1; and seo title Lakd Improvbmbnt, Vol. XVllI., p. 292. 

(a) liieop. 633. ante. 

(5) He Hiekardton, Hiehardeon v. HiehaHUon, [1900] 2 Oh. 778. 

(e) He Netion and Lae Caeae' Cantrael, [1909] 2 Cb. 69; see note (f). 
p. 642. ante. 

(d) Settled Land Act, 1882 (45 it 46 Viet. e. 38). s. 2! (i.). As to what 
iuvestmente are now pemitted by taw to tnisteea, see l^stee Act, 1893 
(66 it 67 Viet. c. 63). sa. 1—7 i title Tsusts ahd TR 08 rBE.A. 

(s) Settled Jjand Act, 1882 (45 it 46 Viot. e. 38), s. 21 (ix.). Tho words 
** auy person . . . empowered to give an abeolute discham ** allow of 
payment out to trastees for the purposes of the Aeto (lU Sw^ith, Sx 
parte London and North WeeUm' Hail. Co. and Midland Hail. Co. (1888), 
40 Ch. D. S86. C. A.), who, if necessary, are appoiatod for the purpose of 
reeaivi&f the money (He WrictU^e Tmeteee (1888), 24 Cb. D. 662: ^ 
Barrop'e Truete (1883). 24 Ch. D. 717 ; Be WooUon^e BetaU, (1890} W. N. 
168). The power to order payment out to trustees Is, however, dtsoro* 
ilonary on the part of the oonri (Be 8mi^ Ba pmU London and North 
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(8) In payment of ooate, chargee and expenaea of and incidental 
to the exercise of any of the Mwers or the execution of any of the 
provisions of the Settled Lana Acts (/)• 

(4) In payment for eqttality of exchange or partition of settled 
land (g). 

(6) In purchase of the seigniory of any part of the settled Und» 
being freehold land, or in purchaM of the fee simple of any pArt of 
the settled land, being copyhold or customary land (h). 

(6) In purchM of the reversion or freehold in fee of any ^t of 
the settled land, being leasehold land held for years, or me, or 
years determinable on life(i)* 

(7) In purchase of land in fee simple or of copyhold or onstomary 
land, or of leasehold land bald for sixty years or more tinexpired at 
the time of purchase, subject or not to any exception or reservation 
of or in respect of mines or minerals therein, or of or in respect of 
rights or powers relative to the working of mines or minerals 
therein, or in other land (ft). Oroond rents may be purchased (0i 
but not an equity of redemption {m). Capital money arising from 
settled land in England cannot 1^ applied in the purchase of land 
out of England, unless such porchaao is expressly authorised by 
the settlement (n). 

(8) In any other mode in which money produced by the exercise 
of a power of sale under the settlement is applicable thereunder (a). 

(9) Certain other meUtods of applying capital money have sJeo 
been sanctioned by statute. Thus capital money may be applied 
in payment for or in discharge of a charge created in respect of 


1 . 

Undtfthe 
BettM 
Land Acts 

Com. 

BqoAlltj U 
ozchsosoor 

pmohMooC 

•lisuiory. 

FuebMO (4 

fOTtttlOB. 

Pcfrbow of 
frooheU «iid 
iMMbold 
ksod. 


ModM 

Author^ hf 
nttleiDOQt. 

Othor 

nUtaUjry 

iMthodA. 


Werim Bail. Oo. a*d Midland RaU. Co. (ISM), 40 Ch. D. 3Se, C. A.; see 
Settled Land Act, 1800 (53 A 64 Viot. c. CO), •. 14; aad bee p. 644, 

(/) Settled Land Act, 1882 (45 4( 46 Viet. c. 38), 0. 21 (x.); and, as to 
what are euob costa, charges and expensos, aoe pp. 648 el 0«4.* gool- As lo 
the Settled Land Acts, ico note (0), p. 624, onto. ...... . . 

(g) Settled Land Act, 1888 (45 & 46 Viot. 0 . 38), t. 21 (it.). Ai to 
eaualitv of exohango or partitioD. see p. 867, po«l. 

<A) Settled Land Act, 1882 (46 k 46 Viet. 0. 38), 0. 21 (v.). 

(i) Ibid., I. 21 (ri.). ITicre is no statutory power to adjait the nghte 
ee between the tenant for life and the remaiodermen 00 the porobMe of a 

reversion. . ^ ^ 

(k) Ibid. s. 21 (tjj.). If, however, the capital money anws from land 

lubject to a truit for sale (see p. 625. ante) it cannot be mvwc^ in land 
nnleeii such investment is authi^iaed by the settlement (settled Laud Act, 
1882 (46 6fi 46 Viot. o. 38), e. 63 (2) (ii.) ^ ^ v . « 

(l) Re PtMioWe StiOemoni Trnei (1868), L.R. 7 Eq. 463; but see ports 

OarUid# (1837), 8 L. J. (ca.) 266. 

(m) Be Badnor'e {Bari) SetiUd S$taie$, [1898] W. N. 174. 

in) Settlod Land Act. 1888 (45 & 46 Viet. 0.38),s. 23. As to oxpwditw 
of eapit^ iDonoT on iraprorements on land out of England but setued by 
au Bxudish ecttlemont, see Be O^emey'e Marriage RMemeai. V. 

Otin»,v7l9071 2 Ch. 498. following *n unroported deoiaon. Be atroxuberti 
(7880) (•«« 32 80I. Jo. 626); ond^ B* DHnTit>.n't (Sort) SfUUd BrtaJw. 

^*lo) Act, 1883 (45 St 46 Viot. o. 38), $. 21 (xL). A toftotor 

mov odd to the method* of oppljiDg «»piUl, but he oennnt limit the 
diaeretien given to the tenent lor Ufe oy the SettM Lend AoU. though 
it mey be contnrfled by the court if lU exerol,*. ttowh ^<"4 
work injuitioe to any parties conoemed (Be Biemrdeomp RisSewMT. 
Biehardem, [1900] 8 Cu. 778) i and see p. 636, oaM. 
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agrienltaml improyemente (a)» or in the prorieion of dwellings for 
the working olas8ee(b), or in paying estate doty in respect of 
property eomprieed in settlement (e). 

(liL) Tneumi in the S-xeniicn ^ the Acte. 

m The tenant for life is entitled to be paid oat of capital money 
arising under the Act (d) the costs incurred hat not recovered by him 
of an unsQCcessfuI action by tbe remaindermen to prevent his exercis* 
ing his statutory power o! sale (e), and also the costs of a wholly or 
partially onsnccessfol attempt to sell (/). If the tenant for life con* 
sists of several persons, each is entitled to employ his own solicitor in 
completing a sale, and to have his separate costs out of the purchase* 
money (y). An estate agent's commission for procuring a building 
lease for a long term is payable oat of capital money (k), but com* 
mission on a short letting is an income charge, which cannot be 
thrown on capital (t); and an intention to deal with portions of an 
estate does not enable a tenant for life to obtain out of capital monoy 
payment of the costs of making an elaborate survey of the whole 
estate (k). The costs of obtaining tbe consent of the mortgageee 
of the life estate to a sale, although costs incidental to the oxerciso 
of the statutory power, ought not as a rule to be directed by the 
court to be paid out of capital money ({); and the tenant for life 
must bear tbe cost of obtaining vacant possession of settled land for 
the purpose of executing an authorised improvement (m). 

U36. The court may, if it thinks fit, in its discretion order the 
costa of any application to it under the Settled Land Acts (n) to be 
paid out of the settled property (o). When tho court directs that 
any costs be paid out of settled property, the same arc, subject to 
the diroction of the court, to be raised and paid out of capital money 

(a) Agricultural Holdings Act, 190S (8 Edw. 7, c. 28)» s. 20; ses title 
Land XatrROVxmKr. Vo). XVHI.. p. 288. 

(b) Housing, Town PUnning. etc. Act. 1009 (0 Edw. 7. e. 44), s. 7 ; sea 
title Lavd Ihprovbmkkt, Yoi. XVIH., p. 28S. 

<c) Fiaanoe Act, 1804 (87 h 68 Viet. c. 30), s. 0 (7); see title Estatb 
AND Oth£R Death Duties, Vol. XIIJ., p. 223. Capital money arisiog 
from othor psrta of tbe estate may be applied in paying succession duty 
in respect of heirlooms iSA Egenonl'e (Itorl) Settled EiiaUe, Lef^ ▼. 

(1912) ICh. 2S1). 

(d) See p. 823, ciUe, 

(•) hi LUvilliei, TAiUseUin v. IPtlftoiiM (1887), 37 Ch. D. 317. 

(/) Be SmUh*e SttOed BiMee, [1891] 3 Ch. 66. As to the form of 
order for payment of costs of sale, see Re Sudd, [1887] W. N. 251. The 
trustees need not tax tho tenant for life's costs, but are entitled to an 
opportnniiy of considering the bills and whether they shall require them 
to l>e taxed (Be PceT# (^ Robert) SMeid EtioUe, [1910] 1 Cb. 389). 

(o) Rmtih V. Loneaeter, (18941 3 Ch. 439, C. A. 

(a) Be Mnrypn WHeoii'e Settled Reiaiee, [1901] 1 Ch. 934. 

(i) Be JiCtetoa'Oovcrie SfttUd SektUe, [1905] 2 Ch. 95. 

(h) Be Byfon'e SMUed Briofe, [1888] W. N. 254. 

(0 Corrfi^on v. Cureon-How (1889), 41 Ch. D. 375, C. A.; 5eWs)Wv. 
Thornfon. {1865) W. N. 176. This is so whether the money is iu court or 
held by the trustees (Be PeeTe (Sir Robert) Settled S$UUee» eupra). 

(») Be De Xa Worr^e {Bari) Cooden Beach Settled BeUUe, [1018] I Ch. 

i4y, c* A* 

(a) See note (e), p. 624, sale. 

( 0 ) SattUd Land Aot, 1882 (45 bt 46 Viet. e. 38), s. 46 (6). 
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ariBicg under the Act (p) or other money liable to be laid oat in the 
purchase of land to m made aabjeot to the aettlemeot, or ont of 
myestmenta representing eooh moneji or out of income of any such 
money or inveetmenta, or ont of accamulatione of income of land, 
money, or inveetmenta, or by meane of sale or mortgage of the 
settled land, or part thereof, or partly in one of thoee modes, partly in 
another or others, or in any each other mode as the court thius fit (g). 

U27. Increment value duty or reversion dQty(r) which becomes 
payable on a sale or lease under the statotory powers, is presumably 
costs, charges and expenses incidental to the eierciee of the statutory 
powers, and therefore payable out of capital (s). 

1126. If the tenant for life, or any person having the powers of a 
tenant for life, or the trustee, is the person who is lii&Ie to pay 
any sums on accoant of either increment value doty or reversion 
duty (r), he is entitled to charge by deed upon the land or interest 
in land anv amount paid by him or which he may then be or may 
become liable to pay m respect of those duties, and the amount of 
any expenditure which he may have reasonably incurred in oon« 
neiion with the valuation (t), and the benefit of eucb charge may 
be transferred like a mortgage (u). But no de^ executed for this 
purpose takes effect until notice has been given to the trustees of 
the settlement for the purposes of the Settled Land Acts (a). 

1129. The court (b) may, if it thinks fit, approve of any action. 


' v) Soo p. 633, ante, 

(g) Settled Lsfid Act, 1682 <46 A 46 Viot. o. 38), s. 47. 

<r) See title Revcmub. VoL XXIV.. pp. 557 M fsc., 571 9t$9q. Unde* 
velopcd land duty is payable oat of income ; see ibia., pp. 576 ei see. 

(4) lucrement duty uii a sale is oleorly so payable 2 see £• Smiit^ 
B 0 ¥ancu€(*s BtiUU4 AMs* (1212), 107 L. T. 121; so also is inerement 
value duty, iu respect of leased or worked miooraU. aod payable annually 
under the Finance (lUOO-10) Act, 1910 (10 £dw. 7, c. 8), s. 22; tee tbi4., 
s. 30 (1). Mineral rights duty is primarily payable out of income, but. if 
the duty assessod is represented in part ny annnal increment value duty 
paid in the same year tn respect of minerals, to this extent the mineral 
rights duty appears to be payable out of capital (ibid., a 22 (S); and see 
title Bxvisnub, Vcl, XXIV., pp. 569, 561). It is doubtful wither rerer- 
aion duty oau strictly be said to be costa, chargee, or expenses mcideotal 
to the exercise of the statutory poweis; but a charge by tM tenant for life 
for revereion duty would be an inoumbraDce redeemimle out of capital, 
and probably the court would allow that to be done in one step which 
could be done in two (see note (1), p. 645, oists). 

(t) As to the valuation, see title EaveNun, Vol. XXiV., pp. 559 is;., 

571 et le;. Probably this includes the costs of the opposition oy the tenant 
for life to an unfair valuation. The question, however, whether a valua¬ 
tion ou^t to be made for this purpose it one of disoretion, and if 
honestly exercised the court does not interfere with it (Ss Xaollyi* Tru4U, 
Saund9n v. H<ulofa, [1912} 2 Cli. 857, C. A.). 

(«) Finance (1909-10) Aet, 1910 (10 Edw. 7»c. 8), s. 39 (Ih 

(а) IM., 6. 39 (2). As to the case where the tenant for lire is an infant 
or a lunatic, see Aid., s. 39 (3). As to the Settled Land Acta, see note («), 
p, 624. <Mfe; and. as to the trustees, see pp. 681, 532, oafs. 

(б) Ihs Settled Land Aet, 1682 (45 & 46 Viot. 0 . SB), s. 36, does not 
apply to opposition to a Bill by the committee on behMf of a Innatio, 
tne power to present a petition to Parliament not being one conferred by 
the S^Ued Land Acts on a tenant for life (£• Blahs (1895), 72 L. T. 280); 
but see title LuKATica m Pneoxi or Umomm Hmo, Vo). XIX., 


BaoTih 

Under tta 
Settiad 
lawdAota, 


DutlisoB 
land vslasa 


Cbargss tor 
psymsutsln 
isi p s et of 
dotision 
Usd values. 


Costs oC 
prolsetieoof 
soulsd IsuA 




m 


SBTTLSHSKtd. 


SWT.l. 

Under the 
Settled 
Lend Acte< 


Bip€nM ol 
opMinf Bill 
1a rtfUttUOt. 


Uefolatlon of 
capital Donej. 


Pcnonalty 
unloveat^ 
1a Uad. 


delttioe, petition to Parliament, parliamentary oppoeition nr oUier 
proceeding taken or propoeed to be taken for protection of aettled 
land, or of any action or proceeding taken or proposed to be taken 
for recovery of land (e) being or alle^ to be subject to a eettlement, 
and may direct that any costs, chargee or expenses incurred or to 
be incurred in relation thereto, or any part thereof, be paid out of 
property subject to the settlement (d)» The tenant for life is not 
bound to obtain the sanction of the court before comznencing pro* 
ceedings(<X but, if he does so, it is at the risk of having payment 
of bis costs out of capital refused (/). 

The court has also power under its general jurisdiction to order 
that moneys, forming part of the settled estate and subject to a 
trust to be laid out in the purchase of land, may be applied in 
repaying to the tenant for life the expenditure incurred in opposing 
a Bill before Parliament ( 47 ), or in an action to establish rights (h). 


(iv.) Denolulwm q/ OipUal Monftf. 

U80. Capital money arising under the Act(i), while remaining 
uninvested or unappIiM, and securities on which an investment of 
any such oapital money is made, are, for all purposes of disposition, 
transmission and devolution, considered as land, and are held 
for and go to the same persons successively, in the same manner 
and for and on the same estates, interests, and trusts as the land 
wherefrom the money arises would, if not disposed of, have been 
held and gone under the settlement (A), and the income of the 
securities is paid or applied as the income of the land would, it 
not disposed of, have \ken payable or applicable under the settle- 
meDt(l). An appointee under a will of land does not, however, 
become entitled to fines or premiums paid to the appointor in con* 
dideration of the granting of building leases by him(m). 

A declar ation that personalty ie to be held as capital money 

p. 440; and see p. 060, po$L As to the Coort in LonscT, see title 
Courts, VoI. IX., p. 04. 

(4\ Proceediogs succeMfoUy ptoieentcd before the House of Lords to 
establish a claim to an earldom, whereby furthet litigsUou wos avoided for 
the reooTory of sotUed estatee, were held to be proceedings taken for the 
proicetion of the settled land (£e Ayles/ord's (Aorl) StUU4$ (ISSG), 

3S Ch. D. 162). Coets have al^ bera sJlowod of a petition by the lord of 
a manor to the eooleaiastioal coarts for a new faculty, whereby under a 
compromise the lord was granted certain rights of seatiog and buhal, and 
of erecting memorial tabmts in the south aisle of his pariah church ilU 
ifosfey's BeHUd BttaUi (1912), 56 Sol. Jo. 326). 

(d) Settled Land Act, 1SS2 (46 & 46 Viet. e. 3S), s. 36. replacing the 
repealed Settled Estates Act, 1877 (40 A 41 Viet. c. IS), s. 1?. 

(e) Under the Settled Estates Act. 1877 (40 A 41 Vlct 0 . IS), t. 17, 
au application had to be made to the oonrt before any proceedings were 
taken or costs ioenrred (Ss J>s Z« WarT '9 (£ar() Bttatet (ISSl), 16 Ch D. 
6S7); bat see £« TVOIofi'# SettUd Bttaic4 (1688}, 46 L. T. 745. 

if) Re Yorke, Bariov ▼. Xork4f [1911] 1 Ch. 370. 

(s) Re Ormn^e Setded BeUUe, [1802] 2 Ch. 316; «id Slan/ord v, 

£ 0 ^ (1662), 62 h. J. (CH.) 60. ; . 

(k) Hofiiihow T. Tighs, [1898] X L R. 122. 

(t) See p. W, ofile. 

ih) Settled Land Aoi, 1862 (46 A 46 Viet. 0 . 28). a 22 (6). . 

il) JWd., s. 22 (6). *>\f. 

Jm) Be Moee$, t. Beddktjhm. (1902] 1 Ch. 100, C. i.» 

amrmed, evh was. geddsa gto w v. Banpwtn, (1902] A. C. 12. . .. 


f V 
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arinng under Uie Aot (n) does not conmt it into realtj, if it u nerer ^ 

inree^ in land under the Settled Land Act 0 (a) or o^erwiee (^)*. Unte tbe 

Securities on which an investment of capitid monej is made may Settled 
be converted into money, which in turn is capital money arisbg 
under the Aot (c). 

(t.) Sttt hmtnt 0 / Land 

UdL Freehold land acquired by porchase, or in exohanee, or on Fre«hoida 
partition, must be conveyed to the uses, on the trusts and subject 
to the powers and provisions, which, under the settlement, or by 
reason of the exercise of any power of charging therein contained, are 
subsisting with respect to the settled land, or as near thereto as 
circumstances admit, but not so as to increase or multiply charges 
or powers of charging (d). 

1182. Copyhold, customary, or leasehold land must be conveyed Coojb6ids 
to and vesm in the trustees of the settlement on trusts and subject 
to powers and provisions corresponding, as nearly as the law and 
circumstances ^rmit, with the uses, trusts, powers and provisions 
to, on and subject to which freehold land is to be conveyed as afore* 
said; so nevertheless that the beneficial interest in laud held by 
lease for years shall not vest absolutely in a i)6rson who is by the 
settlement made by purchase tenant in tail, or in tail male, or in 
tail female, and who dies under the age of twenty*one years, but 
shall on the death of that person under that age go as fretdiold 
land conveyed as aforesaid would go(c). 

1133* Land acquired by purchase, or in exchange, or on partition, SabtUiat«a 
may be made a substituted security for any charge in respect 
of money actually raised, and remaining on^id, from which the 
settled land, or any part thereof, or any nndivided share therein, has 

(n) See p. 63^, oats. 

(а) Seo note (s). p. 624. 

(б) R€ Walker, Maciniogh-WaUcer v. Walker, [1908] 2 Ch. 705. 

(«) SettJed Land Act, 1SS2 (45 & 46 Tiet. c. 38), 1 . 22 (7): see pp. 033 
H sea., anU. 

{d) Settled Land Act, 1S82 (45 A 48 Viet. e. 38). s. 24 (I), (2). It ii a 
general rale of couatruotion that the court does not impute an intention to 
multiply charges, or trusts in the nature of chargee, upon a trust estate In 
the absence of anything in the particular document to be construed to . 
show such an intention (Trew v. Perj^ehtal Trustee Co., [1895] A. C. 264, 

P. C.; BOO p. 709, post). The provisions relatins to l^d extend and apply 
as far os may be to mines and minerals, and to casements, rights anh 
privileges over and in relation to land (Settled Land Act, 1882 (45 A 46 
Viet. 0 . 38), B. 24 (7)). If property vested in trustees hy way of seenrity 
for capital money advanced on mortgage becomes, by virtue oi the Statutes 
of Limitation (sec title Ltmitatiok of AcnoMS, VoL XIX^ pp. 33 et isg.) 
or an order for foreclosure or otherwise, discharged from the li^t of 
redemption (see title HonsoaoB, VoL XXI., pp. 156, 293 et #«f.),'tho 
imsteos, if the tenant lor life or any person naving the Mwers of a 
tenant for lifo so require, instoad of soiling the land fonniug the whole or 
any part of such property, must, make such coovsyanee or execute sueb 
declaration 0 ! trust as may be requi^ for giving effect to the directions 
oonteined in the Settled Land Aot, 1882 (45 Sc 46 Viet. e. 38), s. 34 (Coo* 
vgyancing Av^ 1911 (1 A 2 Qno, 5, c. 37), a. 9 (1), (4)}. 

U) Settled Und Act. 1682 (45 A 46 Viet c. 3S), s. 34 (3). As te settle* 
menu of leaseholds ,^fpon trusts to correspond with freeholds* see pp^^Off 
rf irq., po9i; title. PEgsoKAL voI, XXIl.* p. 414. 
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theretofore been released on the occaaon and in order to the oomple* 
. a sale, exchanM or partition (/). But where a charge (g) 

^e of 




does not affect the whole of the settled land, then the land ^niied 
may not be eabjected thereto, ttnleea each land ia acquired either bj 
porcbaee with money arising from the sale of land which was before 
the eale snbjeet to the charge, or by an exchange or partition of 
land Ivhioh, or an undivided share wherein, was before the exchange 
or partition sabject to the charge (k). 

6 d land being so acquired, any person who, by the direction of the 
tenant for life, so conveys the land as to subject it to any chu^ge is 
not concerned to inquire whether or not it is proper that the land 
shoald be subjected to the charge (i). 


8 irB*SEor. 6 .—pf Mp. 

1134. The tenant for life may sell the settled land (1), or any 
part thereof (f)i or any easement, right, or privilege of any kind 
over or in relation to such land(m). This power is absolnte, and 
may be exercieed free from any reatrictione on a power of sale 

f iven to the trusteea by the settlement, or by a private Act of 
aril ament (a). 

1185. Every sale must be made for the beet price that can 
reasonably be obtained (o), and it is a breach of duty for the tenant 
lor life to delegate his authority and enter into an agroement to 
eell for a price to be fixed by someone else, as, for example, by an 
arbitrator (p). If, however, the sale ie under powers conferred by 
Act of Parliament for certain public purposes, for example the 


(J) Settled Land Act, ISSS (4S 4$ 40 Viet. e. 38], e. 24 (4); compare i6td., 
eSO { and see p. 668. pp$i. 

(y) The wora ** charge*’ is not limited to charges exUUng in priority 
to the settlement (Bp Stamford*t (Lord) SoUUd BpMpp 49 Oh. D. 

84 94). 

(ft) Mtled Land Act. 1882 (40 A 46 Viet. e. 98). s. 24 (6). Land pur¬ 
chased with money arising from the sale of heirlooms eettlcd to devolve 
with land subject to a charge does not bocooie subject to the charge 
aflectiDg the Rattled land (Bo Harlbcrough (Duhp) and Anne's Howty 

((Zpwmort). [18971 1 Cb. 712). 

ii) Settled Lend Act. 1882 (45 4^ 48 Viet. c. 38), s. 24 (8). 

(h) Aa to the meaning of *‘eetUed land,’* see pp. 624, 625. Ants. 

<f) The tenant for bfe k empowered to eell the subaoil without the 
fojface (Sc Psorton*! WiU (1900), 83 L. T. 828). For a sopaxate sale of 
minerals, see p. 662, posl. 

(m) Settled Land Act. 1882 (45 ic 46 VIot. c. 38), s. 3 (j.). Nothing 

in the Settled Land Act, 1882 (46 46 Viet. c. 38). gives any person 

entitled in remainder any power of any sort or description to interfere with 
the right of the tenant for life to sell (WhppUofigU v. Walkor (1683), 23 
Ok. D. 752). 

(n) Be Oktt$ior*p Sottiod Btiato Ad (1884), 25 Gb. t>, 651. 

(o) Settled Lead Act, 1882 (45 U 46 Viet c. 38), s. 4; and see Whed* 
teriyhl T. Woflber (1883), 48^. T. 867 (where a purchaser of the reversion 
from a remainderman obtained an iDjnnotio& to prevent the tenant for 
life from eeUing at a less price than he hims^f was williog to give). The 
ordiosry power of sale in a settlement does not authorise a sale in conridera- 
tioo ol a rentobsrge (see title Powna. VoL XXIII., p. 73), and a sals can 
only be msde under the statutory power lor snob oonsideratlon on s grant 
fof building purposes; «ep. 668. pMf. As to options to porchsse, sec fbfd. 

(p) Be Tfifton’s (Bari) BMoi Bdofei, [1607] 1 C^h. 50. 
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erection of hoiuee for the working classee ( 9 ), or for small holdings {r), 

the consideration may be saeh as can M ressonablj obtain^ for 

the porpose, irrespectiTe of the fact that a higher oonsideration 

might bare been obtained if the land had been sold for a difE^ent Lan d A gtfc 

purpose. 

1136. A sale may be made in one lot or in eeveral lot^ and Uodc^aOa 
either by aaction or by private contract ( 1 ). The tenant for life 

may fix reserve biddings^ and boy in at an auction (0. The sale Co&ditim. 
maybe made subject to any atipaUUons reepecUng title, or evidence 
of title, or other things (a). Any restriction or reservation with 
respect to building or other user of land, or with respect to mines 
ana minerals, or with respect to or for the purpose of the more 
beneficial working thereof, or with respect to any other thing, may 
be imposed or reserved and made binding, as far as the law permits, 
by covenant, condition, or otherwise, on the tenant for Hfe and the 
settled laud, or any part thereof, or on the other party and any 
land sold to him ( 6 ). 

SnD*8itcr. ^—Powtr t>f 

1137 . A tenant for life may loaj^o the settled land (c), or any part Oeoermi 
thereof (d), or any easement, right, or privilege of any kind over or 

in relation to the same (c), for any purpose whatever, whether 


(g) Houftiog, Town Plauzung, etc. Aot, 1000 <0 Edw. 7, 0 . 4i), «. 7 (1); 
eoetitl*^ LA}ii> luraovuKNT. Vol. XVIII., p- ^S6. The power appUoe onlv 

boildinge of a rateable valno not exceeding ilOO per annum (Settled 
Land Aot, 1090 (63 54 Tict. e. 60), a IS). 

(r) Small Holding! and AUotmoQtt Act, 1008 (8 Edw. 7, 0 . 36), 
a. 40 (4); ei'c, gcnerallj. title Shall Hollunqs asd Small Dwellinos. 

(!) Settled Land Aot, 1SS2 (45 ^ 46 Viet. 0 . 38). a. 4 (3). If the aaie^a 
by lots, the tenant for life U vendor in relation to each of the oontracta into 
wnich he ovontuoUj enters, and there is no objcotica in prinoiple to his 
solicitors giving him notice before the sale that on all sales under a certain 
amount they will not act under the scale, but will make detailed charges 
(Be {Sir Bcberi) SeilM Eftefst, {1010] 1 Ch. 380). As to sale of land, 
generally, title Sale of Land. pp. 285 ft see., caU. 

(<) Settled Land Act, 1882 (45 & 46 Viet. c. 38), a. 4 (4). 

(а) f&td., s. 4 (5). As to sales by persons in a fidndaiy position, ses 
titles Powebs, Vol. XXIII.. p. 73; Trusts akd TRuenss. 

(б) Settled Land Act, 2882 (45 ic 46 Viet. e. 38). s. 4 (6). If on a sale 
restdetive covenants are imposed under this provision on the land sold 
for the benefit of the tinsold settled estate, the ^ant for life has no power 
to give the pnrehaser an option at any future time to obtain a release of 
the oovenanti (Palmer v. Grand Juncii^ Waitrytoriu Co. (1802), 86 L. T. 
352). 

(c) As to the meaning of '* settled land,*' see pp. 624, 625, oafs,* and, 
as to leases of the mansion-house, see p. 64l,aafe. At to leases, generally, 
see tiUo Landlord and Tenant. VoL XVlll., pp. 331 st ssg. 

((^ This Authorises a lease of the surface of ue eettlod lud, reserving 
the mines and minerals (£• Glad$ian4, QUdHa^ v. Cladsfoas, (18001 2 Oh. 
lOL C. A., overraling Be ifemU and BeotU'e OewInMd, MOOOI 1 di. 90; 
fie fii^nd'e (i>aArs) settled fiefafee, Bntiand lDni4) v. fifiefef (ifargiHJ), 
[1900i_2 Ch. 206); see p. 662, Ml. 

(e) it seems to have been ths view of Lindlet, M.B. (fie Cladtfsiie, 
OUMona v. Chidilone, swpro, at p. 105). that the power to lease does not 
authorise a lease of part of the land with sporting rights over the r^t, 
#ed gMft. A right to lessees of mines dusug the oontinuanoe of their 
lease so to work the mines as to let down or damage the sufaee of the 
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mvolving waste or not (/)»for a term not exceeding in the case of a 
building lease (g) ninety-nine years, in the case of a mining lease {h) 
sixty years, and in the case of any other lease, twenty-one years (i). 

1138. The leasing power o! a tenant for life extends to the making 
of (1) a lease for giving effect to a contract entered into by any of 
bis medeOesBors in title for making a lease, which, if made by the 
preoecessor, woald have lieen binding on the successors in title (A:); 
(S) a lease for giving effect to a covenant for renewal, performance 
whereof could be enforced against the owner for the time being of 
the settled land(0; and (3) a lease for confirming, as far as may 
be, a previous lease being void or voidable; but every lease, as 
and when confirmed, must be such a lease as might at the date of 
the original lease have been lawfully granted under the statutory 
powers or otherwise, as the case may require (m). 


Stftttttory 
mnireiBenU 
ftll l«Mei. 


Beoi 


1139. Every leoso must be by deed, and must be made to take 
effect in possession not later than twelvo mouths after its date (n), 
unless it is one for a term that docs not extend beyond three yours 
at the best rent that can bo reasonably obtained without fine, and 
that does not exempt the lossoo from punishment for waste, in 
which case it may be made by writing under hand only (o). 

Every lease most reserve tho best rent that can reasonably be 
obtained (pX regard being had to any fine taken (^), and to any 


land is tbe lease of an eaaemont, right, or privilege over the settled laud 
▼. L<fntUtb&rcugh (Karl), (ISuS] 1 Co. 400). 

if} Settled Land Act, 18S2 <46 & 46 Vlct. c. 38), a. 0. For forms of 
leasee, see Eocyclopttdta of Forms and PmA‘dunts. Vo). XIL, 
]m. 131, 254. 641. 

(e) See pp. 056, 656, perl. 

(a) See pp. 666, 657, po$f, 

(i) Settled Land Act, 1883 (45 h 46 Viet. c. 38). e. 6 (i.), (ii.). (iii.). 

(h) a. 13(1.). Under thie provision a toosnt for life cun grant a 
leaae with such terms and bavifig exactly tbe ssntc as if it hod bccu 
granted by tbe settlor, a valid cod tract having beeo made by tbe settlor 
(owner in fee) (£s Smeys-Tyale, K^meyt-TwUr. Kemfyi-TvnU, (18931 
3Ch. 211). 

(<) Settled Land Act, 1882 (46 & 46 Viot. e. 38). a. 12 (it ). 

(m) ibid., s. 12 (iii.). 

(n) Jhid.p e. 7(1). A lease coDtaicunf a covenant for renewal is not 

within this provisos; oompare 8$UU4 EsUUet (1886), 33 Cb. D. 

699. 

(o) Settled Land Act, 1890 (63 A 64 Viet. c. 60), a. 7 (iii.). 

(p) Leasrss’fTtado for tbe porposee of tho Housing of the working Classes 
Act, 1890 (63 A 64 Viet. o. 70). s. 74 (1), or tho Small lioldinga and Allot- 
men^ Act, 1908 (8 £dw. 7, o. 36), s. 40 (4), may be made for such rent as 
can reasonablr be obtained lor the purpose : see pp. 052, 653. ants). If 
monej is paid to the tenant for life to induoo him to grant a lease, tbe 
rant reserved by tbe loaso so granted cannot be coDsidered as tbe beat reat. 
altboQgb there is no evidence that a better rent could have been obtained 

r. BradUy, [1897] I Ch 326; B$ Sandman and Wiiaax'i Confrocf, 
[1902) 1 Ch. 699, C. A.). 

( 0 ) A fine lecoived on any grant of a loale under the statutory powers ti 
capita) mosey arising under tho Act (sco p. 633, oals) (SetUod Land Act, 
1884 (47 A 48 Viet. o. 18), i. 4). But finos arising on tho renews of a 
leaae where the tenant eau comixd a renewal are casual profits to which 
the tepfiSt for hie U esitiU^ f see Brigtiaeka v. j)rig9M« (18781. 8 Cli. D. 
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^5 


money leid out, or to be laid ont, for the benefit of the settled 
Iftnd (r)t and generally to the circnisstaDeea of tbh case (#)• IMerijh 

Every lease mast contain a covenant by the lessee lor payment 8eMM. 
of the rent^ which covenant mast be a legal covenant that can be La nd-^ rta. 
sued on at law (t), and a condition of re-entry on the rent not coroiut 
being paid within a time therein sp6cifi6d> not exceeding thirty for nat 
dayti(u). • 

A counterpart of every lease must be executed by the lessee and Conntwptrt 
delivered to the tenant for life, of which execution and delivery 
the execution of the lease by the tenant for life is sufGeienl 
evidence (r). 

Failure to obeerve these conditions renders tbo lease void (a). 


1140. A statement oontained in a tease, or in Bn indorsement Effect ot 
thereon, req[>ecting any matter of fact or of ciilcolation under tbs 

Act in relation to the lease, is, in favour of the lessee and those 
claiming under him, conclusive evidence of the matter stated (6)» 

1141. Every building lea86(c) must be made partly in coDsideration Building 
of the lessoe, or some person by whose dixeetton the .lease is granted, 

or soTuo other person, having erected (c^, or aureoing to erect, 
buildings now or additional, or having improved or repaired, or 
agredng to improve or repair (s), buildings, or having executed, or 


307, C. A.; coinparo Rt Jfedow9, JVms v. B<wiefl, {1S98] 1 Ch. BOO ; and 
Hcu p. 007, anU. 

(fj TUe«» words refer to money to l>e laid out under sn obligation 
luiposod hy tlie traoBoction of Iceee oo the tenant, and do not inoludo 
voluntary pa«t oxj^enditiiro by liiiu (Be CAamter'# ScHled E9tat$4, [18S2J 
2 Ch. 192). 

(m) Settled I^ind Act, 1882 (46 Ar 46 Viet. 0 . 38), S. 7 (X). • 

(f) l^ojfce V. Ad6roviU, [1903J ] Cb. 836. Conse^uootJy a tenant for life 
cannot grsut a Icuee to bimaclf oiihor alone or Joiiitly with others (ihid.). 
Ad Agr04*nie]it takee the place of a coTeuaut in the caec of a leue under the 
.Settled Land Act, ISVO (63 Sc 64 Viet. o. 69), e. 7 (iii.); see p. 664, ante. 

(k) Settled Land Act, 1682 146 A 46 Viet. o. 38), s. 7 (3). An outrageoos 
oiuueion of covouaute might be evi(k*Dce of fraud; see Davtee v. jJavie0 
(1888), 38 Ch. D. 400. 

(o) Settled Land Act, 1882 (45 A 46 Viet. e. 38), e. 7 (4); and see title 
Landlord and 'I'emast, Vo). XVIll., pp. 304 el 

(<») Mcgndi^e ▼. Clapp, [1892] 3 Ch. 382. 308, C. A.; Chan4aer ▼. 
BnniUy, [18071 1 Ch. 316 : see Jie Uandman and IVikcx’e Contrad, 11002] 
1 Ch. 600, 0. A. (where the point whether the lease was void or voidable 
was left open by the Ourt of Appeal). 

(6) SettWl l^d Act, 1882 (45 & 46 Viet. e. 38), s. 7 (6). This refers to 
any statement that the rent raerred is the beat rent (sHd., s. 7 (2)), or 
as to apportionment of rents on a oontrset for lease in lots s. 8 (S)), 
or as to the value of the lessee's interest in a snirendered lease (ibid., 
$. 13 (6)). 

(c) A building lease is a lease for any building puipoM, which term 
Includes the erecting and the improving of ead the Mdiog to and the 
repairing of buildiugs, or purposes connected therewith (ioid«, a 2 (10) 
(iij.)): and see Be &i«entere (^rl), (1898) W. K. 18. 

(a) Tbcao words do not include the ease of a past volnntaiy expenditure 
by the leesee (B$ Chawwer's SedUd SetnUip tupro; and see note (r), eupra. 

(s) Those words include an agreement to lay out a flxed sum in improve- 
moDU and repairs (Be DanUlft Seftisd SHaUi, [1894] 3 Ch. 003, C. A], 
and appear to include a lease whereby the tenant covenants to do hU 
necessary rwaiis; see Tru$eott r. Diawtand JSack Soring Os. (1662), tO 
Ch. P. 261, 0. A. 




SSITLSICBm. 


686 

■m. L 
Uadirttw 
Mtled 
Xiind 

BMt 

lAod IflMtd 
In totei 


OpUoQi Id 
bDUdlfif 


KDWrrMlon 
ot notcbAr^ 
«■! mot of 
Uoa for 
buUdl&g 
purpoM*. 


Uuking Immd* 


agroeing to exeoaie, on the land leased, ea aathorised improyemest 
for or ia coxmexion with building porpoees (/). 

A peppercorn or a nominal or other rent lees than the rent 
oliimatdj payable may bo made payable for the first five years, 
or any le^ p^ of the term (p)« 

Where the land is eontracted to be leased in lots, the entire 
amount ot rent to be nltiroately payable may be apportioned among 
the lots in any manner, but the annual rent reserved by any lease 
must not be less than 10«.; the total amount of the rents reserved 
on all leases for the time being granted must not be less than the 
total amount of the rents wluoh, in order that the leases may 
conform with the statutory requirements, oucht to be reserved in 
respect of the whole land for the time being leased; and the rent 
reserved by any lease must not exceed one fifth part of the full 
annual value of the land comprised in that lease with the buildings 
thereon when completed (h). 

A lease, however, may be an improper exercise of the powerf 
though it conforms in terms to theee provisions (i). 

1142. Any building lease, and anv agreement for granting building 
leases, may contain an option, to be exercised at any time within 
an agreed number of years not exceeding ten, for the lessee to 
purchase the land leased at a price fixed at the time of the making 
of the lease, such price to be tbs best which, having r^ard to the 
rent reserved, can reasonably be obtained, and to be either a fixed 
sum of money or such a sum of money as shall be equal to a stated 
number of years' purchase of the highest rent reserved by the lease 
or agreement (k). Such price when received is for all purppsea 
capital money arising under the Act (0* ” 

^1143. Where on a grant for building purposes by a tenant (or life 
the land is expressed to be conveyed in foe simple with or subject to 
a reservation thereout of a perpetual rent or rentcharge, the reserva¬ 
tion operates to create a rentcharge in feo simple issuing out of the 
land conveyed, and having incidental thereto all statutory (m) powers 
and remedies for recovery thereof, and the rentcharge so creat^ goes 
and remains to the uses, on the trusts, and subject to the powers and 
provisions which imme^tely before the conveyance were subsisting 
with respect to the land out of which it is reserved (n). 

1144. Mining leases must cootain a covenant for payment ot the 
rent, and a power of re^try on default in payment for a period not 

(/) Battled Land Act, 1SS2 (4S&4C Viot.«. 38), s. 8(1). As to auiliorUed 
improvements, see title Lavd Impbovxkxmt. Vol. XVllL, pp. 283 el *tq. 

(tf) Settled Land Act, 18S8 (45 ^ 4C Viet. e. 38), s. 8 (2). 

(1) Ibid., I. 8 (8). 

(i) £0 BetiUd BtUxiu, [1886] W. N. 187. 

ih) Settled Land Act, 1888 (52 d& 53 Viet. c. 35), e. 2. 

(i) Ibid., s. 3; and see p.'^S, atiU. 

{m} (^oDToyanciDg and J^aw of Property Act. 1681 (44 & 46 VIot. o. 41b 
s. 44; seetitls RsNicuasoas ako Amkuitixs, Vol. XXIY., pp. 614 M $eq. 

(n) Settled Land Act, 1880 (63 & 64 Viol e. 58), s. 8. The marina) note 
In the printed statutes to tnis provnon ii inacevato, as the provision 
does not confer any power to reserve a rentcharge on a grant ia foe 
•haple. The enactment seeme to roUte to rentehargeo reeervM on a grant 
in |erpetnity for budding pnrposoe ondsr the anthoiity of the court: see 
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asoeedisg tiiiiiy days (o). Tbe beet rent must be reeeryedi bat ik 
may be ascertained or vary according to the acreage worked or 
the quantities of minerals gotten (j))»aDd a portion must be set aside 
as capital money, nnless a contrary intention ia expressed in the 
settlement (g). 

1145. Where it is shown to the oonrt (r) with respect to the district 
in which any settled land ia sitaate either that it ia the enstom 
for land therein to be leased or granted for building or mining pur* 
poees for a longer term, or on other conditions than the statutory 
term ^ or conditions specified in that behalf, or in perpetnity, or 
«that it is difficult to make leases or grants for bnilding or mining 
purposes of land therein except for a longer term or oo other 
conditions than the statutory term or conditions specified in that 
behalf,^ or except in perpetuity, the court may, if it thinks fit, 
authorise the tenant for life generally to make from time to time 
leases or grants of or afieoting the settled land in that district, or 
parts thereof, for any term (s), or in perpetuity, at fee farm or other 
rents, secured by condition of re-entry or otherwise, as expressed in 
the order of the court, or may, if it thinks fit* authorise the tenant 
for life to make any such lease or grant in any particular case (t). 
Thereupon the tenant for life, and, subject to any direction in the 
order of tho court to the contrary, each of hts successors in title, 
being a tenant for life, or having the powers of a tenant tor life (a), 
may make in any case, or in the particular case, a lease or grant of 
or affecting the settled land, or part thereof, in conformity with the 
order (a). 


Sob-SrcT. 7.— 2*virer$ ^ and PrtrtUioiu 

1146. A tenant for life may luako an exchange of the settle^ 
land(ir), or uiiy part thereof, for other laud, including on exchange 
in coDsideration of money paid for equality of exchange (c), and 
where the settlement comprises an undivided share in land, or, under 
the settlement, the settled land baa come to be held in undivided 
shares, may concur in making partition of the entirety, including a 
partition in consideration of money paid for equality of partition (d). 

a Settled Laud Act, 1882 <45 it 40 Viet. e. 36), s. 7 (8). Ai to such 
g leasee, see, furtber, title Uixas, Minxiuu, and Qvaobics, Vol. XX., 
pp. 63J, 532. 

(p) Scaled Land Act, 1882 (45 3 e 40 Viet. e. 38), s. 8. 

(V) 2Md., I. U. Aa to the exprowion of a contrarv xnteDtion, see St 
DaauU, Week* v. DonteU, [1912) 2 Ch. 90. 

(f) For forms of summons, see Settied Land Act Eulca, 2882, Appendix, 
Forms iii., iv., v. 

(#) A building lease lor a term of 500 yean has been authorised io 
Ir^d {St O'CimneWt BtUUs, [1903] 1 1. K. 154). 

{i) Settled Land Act, 1882 (45 3s 48 Viet o. 36), a. 10 (1); and see 
Settled Lead Act Rules, 1882, r. 9. 

(«) See pp» 825 t'i teq., ante, • 

(4) Settfod Land Act, 1882 (46 it 46 Viet. o. 88). s. 10 (2). 

(b) As to the mea&mg of ** settled land,*' see pp. 824, 625, ante. As to 
ezobange of the principal mansion-bouso. see p. 841, onM. 

{e) Settled Land Act, 1882 (48 3t 48 Viet. e. 38), s. 3 (iii.). As to 
axebango gonetsUy. too title ksal Peoputt avd CkATTXXS Ksai, 
VeL XXl^, pp. 295 H etc. 

(4) SettledXand Act, 1882 (45 & 48 Viet. o. 88), s. 3 (iv.). As to par¬ 
tition fanerally, aee title PABntxov, VoL XXL, pp. 809 ti isg. 
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Epdry excbange and every partition most be made for the best 
cpn^eration in land, or in land and mooevi that can reasonably 
be obtained (e), and such consideration may m the reservation of 
an undivid^ share in mines or miner^a(/)p bat settled land 
in England may not given in exchange for land out of 
Euglaod 

Ajf exchan^ or partition may be made subject to any stipalationa 
respecting title, or evidence of title, or other thiDga {h\ and on an 
exchange or partition restrictions or reservations may be imposed 
with re^rd to building or other user of Iand» or with resp^ to 
mines or minerals, as on a sale (i\ 

SOB-Sicr. S.~^Pawr$ c$ to C^sfhddt. 

1147. ^ers the settlement comprises a manor, the tenant for 
life may sell the seigniory of any freehold land within the manor, 
or the freehold and inheritance of any copyhold or eostomary land, 
parcel of the manor, with or without any exception or reservation 
of all or any mines or minerals, or of any rights or powers relative 
to mining purposes, so as in every such case to effect an enfranchise* 
ment (A;), which may be made with or without a regrant of any 
right of common or other right, easement, or privilege theretofore 
appendant or appurtenant to or held or enjoyed with the land 
enfranchised or reputed eo to be (f), 

A tenant for life may grant to a tenant of copyhold or customary 
land, parcel of a manor comprised in the settlement, a licence to 
make any such lease of that land, or of a specified part thereof, as 
the tenant for life is by statute empower^ to make of freehold 
land (m). 

% The licence may fix the annual value whereon fines, fees, or 
other customary payments are to be assessed, or tho amount of 
those fines, fees, or payments, and most be entered on the court 
rolls of the manor, of which entry a certificate in writing by the 
steward is sufficient evidence (n)« 

8ub.6sct. 9 .—(0 Cut Timhtt, 

1148. Where a tenant for life is impeachable for waste in respect 
of timber (o), and there is on the settled land timber ripe and fit for 
cutting, the tenant for life, on obtaining the consent of the trustees 


(s) Settled Laud Act, 188S (46 A 46 Viet c. 36), i. 4 (2). As to 
sales for the erection of dwelliagt for the working olasses or allotmentfi, 
see p. 663, onU. 

if) Settled Lsod Act, 1S83 (45 A 46 Viet e. 36), s. 17 (2). 

(4) IM., a. 4 (8). 

(A) Ibid., a. 4 (6). 

(t) ibid., s. 4 (6); see p. 663, ante. 

(h) Settled Laud Act, 1862 (46 U 46 Viot. e. 38), a. 3 (iL). As to oofroa* 
ehisecaent of copyholds generally, see title Coftholds, Voi. Vlll., pp. Ill 

et 9^. 

H) Settled Lsod Act, 1863 (46 ft 46 Viot. o. 38), s. 4 (7). 

(m) iMA, a 14 (1); seepp. 653 sf mo., mte. 

(•) Settled Lead Aet, 1882 (46 ft 46 Viet. e. 38), s. 14 (2), (3). 

(o) As to tbe rights of s teasot for life geoerallj to cut down tiobor, see 
pp. 801, 602, «rts. 
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of tba fletUeznent or an order of tbe court (j>), maj cat and aell 
that Umber or an/ part thereof (q), Unte 

Three-fourths of the net proceed of the sale must be set aside 8e^o 
as and be capital money arieing under the Act (r), and the other l^aadj^eta 
fourth part goes as rent and profits (4> Proesedi 

ol 

SXJB-Sxcr. 10 .—Fowtr to 80U Heirtooino* 


U49. Where pereonal chattels are settled on trust so as to Power toMii 
devolve with land(t) until a tenant in tail by purchase is born or 
attains the age of twenty-one years^ or so as otherwise to vest in 
^ some person beooming entitled to an estate of freehold of inheritance 
' in the land, a tenant for life of the land(u) may sell the chattels or 
any of them (v). 

The money arising from eoch sale is capital money arisinff under Proesedt 
the Act (a), and must be paid, in vested, or applied and otherwise .. 

dealt with in like manner in all respects as to other capital money 
arising under the Act (6), or may invested in the purchase of 


(p) As to the form of turoroons, see Settled I^and Aet Rules, tSSS, 
App^diz, Forois vi.. vii. 

(o) Settled Lead Act, 1882 (48 A 48 Viet. o. 88). s. 85 (I). As to the 
outungof timber plants as aa improvement, eeo ibid., s. 28 (2), and. as 
to the cutting of timber for executiiig authorised improvemente, see ibid^, 
s. 29; and imo Land iMfsovRUBNT. Vol. XYlll., p. 293. 

(r) 8oe p. 633, onU. 

(s) titled Lud Aot, 1882 (45 & 40 Viet. o. 88), s. 30 (2). Until sever¬ 
ance has beeu effected, the timber remains j^t ol the iuheritanoe and the 
oenont for life is not absolutely entitled to it. Conaequrnily. on a sale of 
the estate with the timber, the prioo ol the timber to be ascertained at a 
valuation, he is in the same position aa a tenant for life under the old law 
who was impeachable for waste selling under a power, and the amount ^f 
^ v^uatiou must be ooniidered capital money, bejD£ really an addition 
to the price which Uie purchaser agrees to pay (Jfe LuwMn, LUweUin v. 
WiUiamo (1887). 37 Oh.P. 317); and see pp. 602. 608. ante. 

(t) Chattels settled to devolve with a dignity, e.^., a baronetcy, are 
chattels settled to devolve with land according to this provision, and can be 
sold under it by the holder for the time beingof the dignity {Re RipeU* 
Oomae'e {Sir J.) WiU (1885). 30 Ch. D. 135). Oiattels settled to devolve 
with land are insurable by the trustees of the settbment, and the prenUama 
may be paid out of the income of capital money in their hands (Ss EqnumCe 
{Bari) Twfa. Lejroy v. BqmorU{BaA), [1908] 1 Ch. 621); and seep. 614, anU. . 

(«) The *' lana ” means the land with wUoh the chattels are to devolve, 
and it makes no difference that the land and chattels are sottled by different 
instiuments (Re Sia^ord'e (Lord) SMometU and WiR, Gerard v. Stafford, 
[1904] 2 Ch. 72). As to tho aottlement of chattels to devolve with land, 
60 C pp. 703 et ieq., poet, 

(V) Settled Land Act, 1882 (45 A 46 Viol c. 88). S. 37 (1). Prior to tho 
passing of this enactment there was no jurisdiction in the court to sell 
obattSs settled in strict settlement (i>*Rsr^ttfi v. Gregory (1876), 3 Ch. T>. 
636), except lor tho purpose of discharging debts {Pane v. Pane (1875). 2 
Gh. X). 711). The Settled I/and Aot, ls82 (45 A 46 Viet c. 38). aoeanot 
oonler any power to lease chattels, and a tenant for life who lets a house 
with the chattels in it under the statntorr powers is not entitled to any 
part of tho compensation recovered from too tenant in respect of chattels 
damaged or missing (Re Laoon'e .SetUemoni, Ldeon v. Xocoa. [1911] 1 Ch. 
351; reversed on another point. [1911] 2 Ch. 17, C. A.). 

(o) Soe p. 688. ante, 

(5) As to the application of '*oj^ital money arising under the Act," see 
pp. 644 ct 1 ^., onfe. Honey arising the sale of chattels settled to devolve 
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other chattels ot the same or any other nature which, when pur* 
ehae^, must he settled and held on the same trusts and devolye 
in the same manner as the chattels 8old(c}. But no such sale or 
purchase of chattels may be made without an order of the court (d). 
This controlling power ot the court is a discretionary power, and 
must bo exercim with regard to the circumstances of each 
particular case (c). 

As a general rule, the circumetanee that the tenant tor life, who is 
in the position of a trustoe haring a discretionary power of sale 
which must be honestly exercised in the interest ot all parties 
coDoernedC/), has incumbered his life estate under the settlement 
ought to M excluded from consideration by the court (p), bnt the 
court does not sanction a sale merely to relieve a tenant for life 
from the consequences of his own extravagance (ft), or to enable 
him to pay suceeasioo duties and live in the mansion-house (i), or 
merely to increase hie income (it). Moreover, as public coosidera- 
tions do not intervene, the court mav be less ready to consent to 
the sale of heirloome than to the sme of a maosion-bouse (f). A 
eale, however, has been sanctioood to enable the tenant for life to 
keep up bis position, where he was in straitened circumstances 
through no fault of bis own(m). 

On the purchase of a new mansion-house, chattels settled to 
devolve with the old one may be sold if not suitable to be 


with land hM been allowed to bo applied in the discharge of incumbraDcu, 
notwithstanding that the poaition of an infant tenant in toil in remainder 
was tberoby prejodiced (ife iforl6oro«ok*i (Z>Mke) dcitlemenl, Marlbofcugh 
{L^k4) ▼. MarjoribcnJsi (iSS5), SO Cb. D. 127; afArmcd (lSSe)»d2 Ch. D. 1, 
C. A. 2 B4 SUtff^rd'i {Lo^) SfUUmtM YKtU, Qcrard v. 8(ufcrd, [1904] 
i 72). It bae also been applied in p^Hneni for authorised improve¬ 
ments (Be Bottgblow Bitale <1886). 80 Ch. D. 102). As to authorised 
improTementJ. aeo title Itaiin lurnovkUEVT, Vol.XVlIl.. p. 283, note (/). 

(e) Settled Land Act, 1882 (45 ic 48 Viet. o. 38), a. 37 (2). The repair 
and renovation of other heirlooms settled by tlie same aottloment, but 
remaioing unsold, ia within this prtiviaioii {Be Waldegrave, Waldegrave 
(Bari) V. Selbome {Bati) (1899), 81 L. T. 832). 

(d) Settled Land Act, 1882 [46& 48 Viet. o. 38), s. 37 (3). For thefom of 
summons, see Settled Land Act Knlea, 1882, Appendix, Form vii. Service 
on the cluJdren of the tenant for life is not rsanirod when their intereata are 
sufficiently represented bv ths trustees {Be Broww'f WiU (1884), 27 Ch. D. 
179). On the other han£ service on a remainderman has been direoted, to 
relieve the tmstees from the sole bnrdeo of arguing the case {Be Baancr*$ 
(Earl) WiU TrHiti (1890), 45 Ch. D. 402, 404, C. A.). 

( 0 ) Jhid., at pp* 407, 418, 424; Be ZZope'a SettUd Betatee (1910), 26 
T L. B. 418. 

(J) Be Badnafe (Burl) WiU Tfvatr, tupra; Be Hope’s Settled Eitatee, 

avpro. 

(g) Be MofUhorwMe (Duke) SettUmeiU, Marlbereugk {Ihtke) v. 

eupra ,* Be SetUed BttaUi (1888), 56 L« T. 916; 

Badnor'e (£ 09 ^ WiU Tnule, euvra, at p. 410. 

(b) £0 floM’a SettUment (1893), [1899] 2 Ch. 691, n.; Be Hope, De 
C 0 UO V. Hope, [1899] 2 Ch. 879, a A. 

(i) Be Feaihenfot^u^Ee SettUmml ()898), 14 T. L. B. 187. 

(b) Be SebHgbl, Sebri^U v. Bromiloie (1912), 28 T. L. B. 191. 

(1) Bnue {Lord Heary) v. Atleebwfy (ifamie), [1892] A. C. 858, 888. 
f,m) Be TbviMM {Lord «7ob») (1884), 77 L. T. Jo. 195 (where the inooms 
bad been reoooed by agricultural deprsMion); Be Townekead'e Settlement 
(1904), 89 L. T. 891; bnt see Be BetmmoiU'e SetUed Bitalee, tupra. 
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removed (n), and, where chattels were directed to be annexed to and Bwr. L 
at all times kept in the maDsion-hoose, the coort declined to make Under tke 
an order for sale of the house wiihont a direction as to what should Settled 
be done with the chattels (o). No atatntory provision is made for ^*and Aotia 
the authority of the court being given tx pott facto, bat where an 
advantageous sale had been m^e a direction was given that the 
trustees ehoald take no steps to recover the sold chattels (p). * 

Trustees having a power of sale of settled land, but having no TnuUMfor 
power of sale of chattels settled to devolve with the land, are purposei 
trustees for the purposes of the Acts lor the sale of such chattels, 

^and can give a good discharge for the purebase^money ($)• 

8us*Sxct. 11.—Pmsct to MorlffOfe, 

1160. The tenant for life may by mortgage (r) of the settled Power to 
land raise money required (») for enfraochisement (0» or for nortosge. 
equality of exchange or partition (a), or for the amount required Porpons for 
for the purpose of discharging an incnrabianco (b) on the settled 
land or part thereof, the amount so required including tho ^ 
amount properly required for payment of the costs of the 
transaction (c). 

U61. The mortgage may be of the settled land or any part surdMot 
thereof, aud may given over the entire property, although the pow«r.* 
incumbrance to be discharged affects only a part(d), but a tenant 
for life w not justified in trying to preserve a heavily incumbered 


(n) Browne v. CofltM (1890). 02 h. T. 606. 

(0) Be Brownie WiU (1884). 27 Oh. D. 179. 

(p) Be Antet, Amee ▼. Ames, (1893] 2 Cb. 470. 

iq) ConetobU v. Conetable (1888). 38 Oh. D. 233; and soepp. 831, 638. 
ante. 

(r) For forms, see Encyolop^dia of Forms and Pro^edeota, Vol. VIIL, 
pp. 848. 678, 823. 

(i) Reqairsd ** does not mean absolutely necessary, but reasonably 

H iirod having regard to the ciroamstaneea of the settled land. It 
udes not only me caso of the calling in of a mortg^ by the siort* 
gagoo. but ulto all cases in which the eoonomicai administration of the 
settled estate reasonably demands that a mortage shall be paid off, 
whether for tho purpose of transfer or otherwise {Re Clifford, 8ooU ▼. 
Clifford, [1902] 1 Ch. 87). Where something is proposed to be done which * 
ou^t to be done and the money is not fortbeoming, then the money is 
required {Re Bntee, naUey v. Bruce, (1905] 8 Ch. 378. 378). 

(t) '* Enfranchisement includes the oonvenion of leasehold into free* 
hoiQ by purebaee of the reversion {Re Brace. BaUey v. Bftiee. tapra). 

(a) Settled Land Act, 1883 (45 A 48 Viet. c. 38), s. 18. 

(h) Thia includes the expenses of makiog a stmt which hare become a 
charge on the settled land either nnder the Public Health Act. 1876 
(38 £ 89 Tict. 0 . 66). i. 867 Bmtfh't SetUed Bitatee, [1901] I Ch. 889), 
ur under ihc Privato Street Works Act* 1898 (66 de 58 Viet. o. 67), a. 18 
{Re Pieoit Serwener v. Aldridqe, [1907] 1 Ch. 87). but does not include 
any annual sum payable only during a hfo or lives, or daring a term of 
years absolute ot determinable (SetUed Land Act, 1890 (63 & 64 Vtot. 
c. 89). a. 11 (8)). 

(a) Settled Land Act, 1890 (63 4t 64 Viet. o. 89). s. 11 (1). As to rainng 
costs 00 mortgage by order of the ooort, see pp. 848, 849. ante. 

(d) Bampden v. BreokinqJkameMre (Borl), tl893) 8 Ch. 631. C. A.; Be 
Monecn^e \Lc^ Settled BeiaUe, [1898] 1 Ch. 487: Be CosITe SetOed 
BeUdet, [1905) 1 Ch. 718. 
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estate by mortgaging it if he thereby sacrifieee the interest of 
ens^g incumbraDcera upon it<e). mortgage may be creat^ 
by conveyance of the fee sim{d6, or other estate or interest the 
subject of the settlement, or by creation of a term of years in the 
settled land or any part thereof or otherwise, and the money so 
raised is capital money arising under the Act(/}, and must be paid 
or applied accordingly (/). 

Sub*8bct. is.— Powen . 

(L) Pmmt to 8h\/i IneumhroMt. 

1162. Where on a sale, exchange, or partition there is an^ 
incnmbrance (^) affecting land sold, or given in exchange or on 
partition, the tenant for life, with the consent of the incumbrancer, 
may charge that incumbrance on any other part of the settled land, 
whether already charged therewith or not, and by conveyance of 
the fee simple, or other estate or interest the subject of the 
eettlement, or by creation of a term of years in the settled land, or 
otherwise, make provision accordingly (/i). 

(iL) Power to Deal onih Sttr/ate and MineroJt IkparaUltf. 

U63. A sale, exchange, partition, or mining lease may be made 
either of land, with or withont an exception or reservation of all or 
any of the mines and minerals therein, or of any mines and 
minerals, and in any soch case with or without a grant or 
reservation o! powers of working, wayleaves (i), or rights of way, 
rights of water and drainage, and other powers, easements, rights, 
or privileges for or incident to, or connected with mining purposes, 
in relation to the settled land, or any part thereof, or any other 
^d (k). 

(iiL] Cnoftwi of EatemehU^ 

1164. On an exchange or partition any easement, right, or 
privilege of any kind may be reserved, or may be granted over or 
in relation to the settled land or any part thereof, or other land or 
an easement, right, or privilege of any kind may be given or taken 

(«) Eanpdtn r. BuekinghameMre (Earl), [ISPS] 2 Cb. 531. C. A. 

(/) SettleALand Act, JS82 <45 L it Viet. c. 38), s. 18; SetUed Land Act, 
1880 (53 it 54 Viot. e. 68), s. 11 (1); and, u to ito application, soepp, 644 
ei eeq., ante. 

{g) This incladcs a rentcharge created under the Improvement pf I^nd 
Act, 1864 (27 it 28 Yiot. o. 114) {Se Straford (Sorl) and Mapke, [1806J 
1 Cb. 235, C. A.): and. u to obarg^e, see title Land Iupbovsuknt. 
Vol. XVII I., pp. 286 et uy. 

(b) Settled Land Ac^ 1882 (45 it 46 Viet. e. 38), a. 5. Incumbrances, 
at any rate eneb as might lawfully be dii^arged out of capital money, 
might on a nolo be discharged by ibo'method provided by the Couveyanemg 
and Law of I^perty AcC 1881 (44 St 45 Vict. c. 41), s. 5; see title 8aL3s 
or Land. p. 414, ante. Eor forms of transfer of such moumbranco, sec 
En^clopMa of Forms and Preeed^ts, Vol. TUI., pp. 578, 918. 

(t) Tlua enables the grant of a wayleave for forei^ cool i te resp^t of 
•Qcb a wayJeaye no separate rent need .be rtaerved and, if the eimim* 
Stances of the particular ease Justify It, it may be Ranted lor only a 
nomioal rent after the ccaaer of the mmhnnm root required by a tnloinff 
lease (Be Jldamk Bettied Eetole, [1802 ] 2 Cb, 46. C. A.). 

(k) Settled Land Act, 1882 (45 it 46 Viet e. 
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in exchange or on pariition for land or tor an; other easement, 
right, or privilege of any kind ({). . 

4 

[if.) Poioer Attepl 8urrt)td^ 0 /leas^ 

116$> A tenant for life may, for or withoot oonBjderatioD, accept a 
eurreuder of any lease of settled land, whether made nnder the 
statatory powers or not, in respect of the whole land leased or any 
part thereof, with or without an exception of all or any of the mines 
or minerals therein, or in respect of mines or minerals or any of 
them (m). If compensation for a snrrender is payable to the lessee, 
^ere is no statutory power which enables the tenant for life to 
apply capital money arising under the Act (n) for the purpose, 
but if on the enrrender, and wholly or partly in coosideratioD 
therefor, a new lease is granted, whether for the same or for any 
extended or other term, and whether or not eubjeot to the same or 
any other covenants, provieions, or conditions, the value of the 
lessee’s interest in the lease aunendered may be taken into account 
in the determination of the amount of rent to be reserv^, and of 
the nature of the covenants, provisions, and conditions to be inserted 
in the now lease (o). 

If compensation is payable by the lessee, then, in a case outside 
the Settled Laud Acte (p), money paid to a le^al tenant for life as the 
consideration for accepting the surrender of a lease belongs to that 
life tenant ( 9 ). The reason for this, however, is that itrimA facie 
the position of a legal tenant for life is not fiduciary, and also that 
in ^^asee whm:e powers of leasing are conferred on a legal or equitable 
tenant for life by deed or will such powers are construed as non- 
fiduciary and os baviog no reference to the interests of the 
remaindermen, bat only to those of tbe tenant for life. On tbs 
other hand, if tbo tenant for life accepts a surrender under tbe 
Settled Land Acts (p), he must do so in the interests not only of 
himself, but pf the remaindermen, and if he receives a. considera¬ 
tion lor accepting it, then a court of eijuity distributes tbe money 
between the tenant tor life and the remainderman on principles 
which it thinks fair (r). 


on 

an 


<1) Settled Laud Aet, ISeO (63 & C4 Tbt. c. SS), s. 5. The words " 
an exchauM 01 partition do not govern the whole provisioQ, and 
exchange of easements may be anthorised apart bom anv oxohange or 
partition of land {Be Br(iekm*$ SeiUemcni, (1903] ] Cb. ses). It is doubtful 
whether this provision authorises an esehange of easements Iratween, two 
settled, estates (its BrotkerUm, BrMcrUm v. BrolAerton, R$ Markka*e 
SeiUemeiU (1907), 77 L. J. (CH<) 58), but such an arrangement oau be 
carried out by cross solos of the easements (8. C. (1909), 77 L. J. (CH.l 
378, C. A.). 

(m) Settled lAnd Aot, 1889 (45 48 Viet, e. 38), e. 18 (1), 

(•) Seep. 633. ante. 

( 0 ) SetU^ Lend Act, US3 (46 ^ 46 Viet. c.'CS), e. 13 (6). 

S See note («). p. 634, cats.* 

Bs HumIom’s SetUed Beiaiee, Btisrsy v. Bwniohe, [1908] I Gh« 941: 
see p. 808, <utU; aadees pp. 835, 838. oats. 

(r) Be Badee, Aoadsfs v. flobasa, [1909] 1 Ch. 815 (where the eom- 

n doo money wee directed to be ps4d by instalments to tbe taoeat 
e or other the person 01 pct8o» entiUed for the being • tbonkh 
tho surrendered lease was a mining lease, no portion of the oompeniatton 
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On e surrender of e leeee in respeot oi part only of tbe land or 
minas or minerala leased, the rent may be apportioned (•). 

On a surrender, the tenant tor life may m^e of the land or minee 
and nainerala sorrendered, or of any part thereof, a sew or other 
lease, or new or other leasee in lots (f). Snch new or other lease 
may comprise additional land or mines and minerals, and may 
resell any apportioned or other rent (u), bnt it mast conform wiw 
the statntory requirements as to leases (v). 

(t.) fouw to DodicaU Laud /or StrotU and Open SpOAOi. 

U66. On or in oonneiion with a sale or grant for boilding, 
purposes or a building lease, the tenant for life, for the general 
oenefit of tbe residents on the settled land or on any part theieof (w), 
may cause or require any parts of the settled land to m appropriated 
and laid out for streets, roads, paths, squares, gardens, or other 
open spaces, for the nee, gratuitously or on payment, of tbe public 
or inmviduals, with sewers, drains, watercourses, fencing, paying, 
or other works necessary or proper in connexion therewith (x)y and 
may secure the continuance of such appropriation by vesting such 
lands either in the trustees of tbe setUement or any other trustees 
or company or public body, and may execute any deed declaring the 
mode, terms, and conditions of such appropriation (s). 

(ri.) Power to CorUrad, 

m7. A tenant for life may contract to exercise the statutory 
powers conferred on him, that is, he may contract to make any sale, 
exchange, partition, mortgage or charge ( 6 ), and may, with or with¬ 
out conBideration, vary or rescind the contract as if absolute owner, 
provided that the vari^ contract is within the statutory powers, any 
monetary consideration paid for such variation or rescission being 
capital money arising under the Act(c> He may contract to make 
any lease, and may vary tbe terms of any such lease, with or without 


money wm dirocted to he treated oi ospiUl). A teoant for life who 
is onimpeachable for waste is eotitled to damasee recoverod from a tenant 
under a lease g^ted under the statutory powers for breaoU of a oovenaut 
to repair [BolAOon'i BetiUmont, Lacon v. Xocofi, 8 Ch. 17, G. A., 

revenins S. C., [ISll] 1 Ch. SSI): and eee pp. 007, 608, ante, 

{$) Settled Land Act, 16S2 (45 & 46 7iet. c. 3S], s. 13 (2). 

(0 IbvLy a 13 (3). 

(«) Ibid., i. 13 (4). 

(o) Ibid., a. 13 (6): aee pp. 653 ef teq., ante, 

(•) Any appropriation or dedication must be in oonnoxion with a 
buildiog ^eme and for the benefit of the eettlod land (Settled I^d Act, 
1682 (45 Sb 46 Viet c. 3S), a 16). 

(x) Ibid., I. Id (i). For tbe power confenod on the oonrt by 

the Settled Estate* Act, 1677 (40 A 41 ’^ct. e. IS), s. 20, see p. 679, post 
The expeneea of making streets and other works under thia provieion may 
be raised out of capital mofiey; see title Lahd Iupbowuskt, Vol. XVIIL, 
p. 286. As to open spaces generally, eee title Opin Spaces and Kscrba- 
noM GtouxDS, Vol. XXl.. pp. 577 d « 0 o. 

(o) Settled Land Act, 1662 (45 k 46 Viet. o. 36), 6. 16 (ii.), (iii.). 

(3) IM., s. 31 (1) (i.). For various forms of soon coutraots, sea 
Enoyolopsedia of Forms and Precedents, Vol X!I., pp. 151, 166, 169, 769. 

Ta) Settled Land Act, 1662 (45 5i 46 Viet. o. 36), s. 31 (1) {ti.)| and see 
p. 633, anU, 
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oODflideratioD^ but ao that the lease ie within the etatatoiy powen(<I), 
and may accept the surrender of a contract for a lease, and make a 
new contract in the like manner and on the like terms on which he 
might accept the earrender of a lease and make a new lease (s), but a 
atatutoi^ preliminary contact for or relating to a lease is no part 
of the title or evidence of the title of any person to the lease or to 
the benefit thereof (/). He may also enter into a contract ftr or 
relating to the execation of any statutory improvement, or to do 
any act lor carrying any statutory purpose into effect, and may 
vary or rescind such contract ( 9 ). 

, A contract made under the statntoiy power binds, and enures for 
the benefit of, the settled land, and is enforceable by and against 
every successor in title for the time being of the tenant for life, 
and may be carried into effect by such successor, who may vary 
and rescind it as i! it had b^n made by himself (h). The 
court may on the application (i) of the tenant for life or 0 ! any 
such successor, or of any person interested in any contract, give 
directions respecting the enforcing, carrying into effect, varying 
or rescinding thereof (k), but it cannot adjumcate on the claims ol 
persons not parties to the contract ( 0 « 


(vli.} 0 / ScU He. ty CmvryoAca 

1168. On a sale, exchange, partition, lease, mortgage, or charge, 
the tenant for life may as regards land sold, given in exchange or on 
partition, leased, morigag^, or charged, or intended so to be, 
including copyhold or customary or leasehold land vested in trustees, 
or as regards easemonU or other rights or privileges sold or leased, 
or intended so to be, convey or create the same by deed, for the 
estate or interest the subject of the settlement (m) or for any leas 

{d) Settled Lend Act, 1S82 (45 dc 46 Viet. 0 . 3S). s. 31 (1) (Ui.). It 
seems that this prorition would not authorise n contract for a loaso con* 
tsiuiDg a covenent for renewal or the insertioii of such a covenant in a 
loose ; see Be FamelTt Settled EetaUe (1886), 38 Ch. L. 599. An option to 
pnrehase may be inserted in a baUding lease •, sec p. 656, onto. 

(6) Settled Land Act, 1888 (45 A 46 Viet. c. 38). s. 31 (t) (iv.). As to 
the acceptance of surrenders of leasee, see pp. 663, 664, onto. 

(f) ^ttled Land Act, 1882 (46 it 46 Viot. 0 . 38), a 31 (4); see flughee 
r.Fanacan (1891). SOL. R. Ir. Ill, 117, C. A. 

ig) Settled Land Act, 1882 (45 & 46 Viet. e. 38), s. 31 (1) [yX (vi.). As 
to statutory iaprovements, see title Lond Ikfrovusnt, vol. XVin.» 
pn. 283 et m. 

(&) Settled Land Act, 1882 (46 to 46 Tiet. c. 38), s. 31 (2). As the 
oontract enures for the benefit of the settled land, a forfeited deposit is 
capital money; oompare Skrewebfery {Bari) v. (CouatoM) (1864), 

18 Jur. 397. 

(i) As to applications to the court, scop. 633, afito. 

(fe) dottledXand Aot, 1882 (45 to 46 Viot. o. 38), s. 31 (3). For ao order 
under this provision, see Be Aitosbury (iforjait) and lee^k (Xord), [1893] 
2 Ch. 345, 358. 

(l) Be Aitoibur* SeHUd fiitotoi (1893), 68 L. J. (cn.) 1012. 

(m) Iheee words oompTisc, by force of the Settled Land Act, 1888 (45 to 
46 VLot. 0 . 38), s. 2 (2) (see note (»), p. 625, onto), a revertion which is 
separated from the naraeular estate by the settlement itself and remains 
vested in tht grantor {Be ifwstor ana Betalettfe Oontraci, [1907] 2 Ch. 
46). Aa to settled eopyholdi or customary lands, see title COFTHOLsSt 
Tol. Vni., p. 108. 
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9 staJie or intoest, to tbe uses and in tbo mannar requisite tor 
giving effect to t^ eala. 6xcbange« partition, lease or mortgage (n), 

1159. 8iiob a deed, to the extent and in the manner to and in 
which it is expressed or intended to operate and can operate under 
Settled Land Acta (o) is effectual to pass the land conveyed, 
or toe easements, rights, or privileges created, subject to all 
estates, mtereets and charges having priority to the settlement (p), 
but discharged from all the limitations, powers, and provisiona of 
the settlement, and from all estates, interests and charges aabsieting 
or to arise thereunder (q\ with the exception of all such estates, 
interests and charges as have been conveyed or created for Becuiinjf 
money actually raised at the date of the deed (r), and subject to all 


(f») Settled Load Act, 1S82 (id & 46 Viet. e. dS}, e. 20 (I). 

(o) See note («), p. 624, o«ii«. A deed which the teoent for life has no 

power to grant onto the Acte is not validated by this provision (5# A'ewsU 
and C<mircd» [1900] 1 Ch. 90, ovcnidcu on another point by Ba 

Qlad$Uyn4, Oladttane y.GhdiUms, [1900] 2 Cb. 101, C. A.)< The words to 
the extent and In the manner to and in which it is expressed or intended to 
operate ” mean not further or otherwise than expressed or intended. A 
lease, therefore, made by a tenant for life, who believes himself to be 
absolnte owner, is valid, provided that the lease la one which could be made 
under the statutory powers (IfopHdge v. Clapp, [lSD2j 3€h. 382, C. A.). 
The case of a salo is different, inasmuch aa a pnr^aser, by reason of the pro* 
visions of the titled Land Act. 1882 (46 6( 46 Viet. e. 38), i. 23 (seep. 642, 
ante), coold hardlrpayhis purchaae-money without ascertalniug that there 
wero truateea to whom it might be paid (Mogridge v. Clapp, eupra, at 
p. 400). 

(p) Settled Land Act. 1882 (46 6s 48 Viet. e. 88), a. 20 (2) (i.); Be Didiin 
andKelealVe Carttraet, [1908] 1 Cb. 213. Examples of estate and interests 
having priority to the sottleznent aro a mortgitfe in fee created prior to 
the settlement, the freehold in the case of a aetUement of leastooJds, or a 
sham of sncccesion duty, but not chargee prior to the eatate of the tenant 
for uxe but ariaing nnder toe aetUement {Be AHeehury (JiarquU) and Iveagh 
(Zetd), [18931 2 Cb. 345). 

ig) wiled Land Act, 1888 (46 h 46 Vioi. e. 38), s. 30 (2). The land mav 



the settlomeot oonsisting of a series of deeds, toe charges in question have 
been created by a deed prior, to that by whito the estate of toe tenant for 
life ii limited (its AiUehirf (JfaroiHi) and Iveagh eupra; ^proved 

in Be Mun^ and Bo^e Caniraet, [1899] 1 Ch. 876, C. A.; 
Phffliiaors*# EtiaU, PhtMiaore v. MUnee, [1904] 2 Ch. 460; and see 
pp. 671, 672, poet), A person whose only interest is an equitable 
right to redeem aa trustee for the tenant for life is not a necessary 
p^y to a conveyance (6^wips v. Wilberfaree (1889), 6 T. L, IL. 4^, 
437). 

<r) Settled Land Act, 1888 (46 ie 46 Viot. o. 38), s. 20 (2i) ,(ij.); JU 
Didtn and KeUaltt ConimH, supra. These include mortgages created 
under toe aUtutory power* (see pp. 661. 662, ante), or under any 
^wer* for that purpoae* contained in the settlement (Es Diehin and 
ieleail'e Caniraett enpra, at p. 817), and charges for securing turns of 
money aetuaUy raised for ponions (Be Beck and Hari'i Contract, eupra, 
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leasoB and graota at fae farm rents or otfaenrise* and all granta oi’ 
eaeeiuents, rights of cotQiaon, or other rights or pririlegM granted 
or made for ^ne in money or monefs worth, or agre^ so to be 
granted or made, before the date of the deed, by the tenant for life or 
by any of hie predecessors in title, or by any trustees for him or 
them, under the settlement or under any statutory power, or being 
otherwise binding on the euccessora in title of tbs tenant for lift (a). 

U60. A tenant for life may make any conveyance necessary or 
pro^r for gdving effect to a contract entered into by a predecessor 
in title, which if made by such predecessor would have been valid 
against his successors in title (6X 

Sub .Sect. IS. Erttn^iom 0/Siatukry 

1161. A settlor may confer on the tenant for life, or the trustees 
of the settlement, any ]>owers additional to or larger than the 
statutory powers (c), and t^ueb additional or larger powers, as far 
as may be, operate and are exercisable io the like manner and 
with all the like incidents, effects and consequences as if they were 
statotory powers, unless a contrary intention is expressed in the 
settlement (d). The statutory {Krwou are themselves cumulative, 
and nothing in the statutes conferring them takes away, abridges, 
or prejudicially affecte any power for the time being subsisting 
under a settlement, or by statute (c), or otherwise exercisable by a 
tenant for life, or by trustees with his consent, or on hU request, 
or by his direction, or otherwise (/)• 

A tenant for life, if he purports to exercise every power and 


]i4 Mundy imd Eop 0 r*$ nSf>9] 1 Ch. 275,2Se, C. A.), or mortgara 

created by aremaiudcrman {JU Vitkin and KeUaWi Contract, [lOOSj I Ch. 
213}. In an Irish case {ConnoUy v. Keatiny, [1903] 1 1. K. 853), the deed 
was takeo to uican the deed crealiug tlie charge, not the deed for effecting 
the coll rcyonoo. It sectus doubtful whether this interpretation is oonsiiteot 
with what has been aaid in Keck and lJarf$ Contract, [1898] i Ch. 617, 
and others of the foregoing coses. Iho prinerpte is that mortgagees who 
have [ictaaily lent their money on the security of the land are regarded 
ss strangers to the settlement, and are not to have the seenrity whiob 
they bargained for on the hind itself trauBferred to the purchase-money at 
the will of the tenant for life (fie ifwidy and Boper$ Contrad, swjml, 
at p. 289). 

(u) Settled Land Act, 1S$3 <46 & 49 Viet. 0 . 38). s. 20 (2) (iii.); Se 
Vitkin and Kei$aU'e Contract, eupra, 

(b) Settled ]..and Act, 1890 (53 5& 54 Viet. e. 69), s. 6. This provision 
does not apply to leases {Be Eemeyt'TynUj Kemcye^Tynle v. Ecmcyt- 
l^nte, [1892] 2 Ch. 211, 213). As to contracts for leasee by a predeoessor, 
see p. 664, ante, 

( 0 ) Settled Land Act, 1882 (45 ds 46 Viet. e. 38), s. 67 (1). For Varions 
forms of clauses oonferring etioh addhaonsl powers, see Enoy^pmdia of 
Forms and Prsoodents. Vm. XllT., pp. 300—344. 

(d) Settled Land Act, 1882 (45 ie 46 Vici. e. 88), s. 57 (2). 11 a testator 
dssires to confer extended powers free from restrictions imposed on Uie 
exercise of the statitory powers, such desire ^nld be exprewod in the 
settlement. 

(s) ff.s., the Lands Clauies Consobdation Aot, 1845 (8 4 9 Viet. 0 . 18); 
Be Bentmck (Lady) and London and Norik WeeUm Co. (1896), If 
T L. R. 100. • 

(/) Settled Land Act, 1882 (45 U 46 Vkt. 0 . SB), a. 56 (1). 
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ftalhorit; enabling him/' is preeomed to have exerciaed the power 
which is most beneficial to him (g). 

1162. In case of conflict between the protnsions of a settlement 
and the statutory provisions (A) relative to any matter in respect 
whereof the tenant for life exercises or contracts or intends to 
exercise any statutory power, the statutory provisions prevail: 
aceoiSingly, notwithstanding anything in the settlement, the 
consent of the tenant for life is necessary to the exercise by the 
trustees of the settlement, or other person, of any power conferred 
^ the settlement {i) exercisable tor any statutory purpose (Jc). 
The result is that, it the tenant for life has one power by statute, 
and the trustees have another power under the setllement, there 
is a conflict between the provisions of the settlement and the 
statutory provisions. In such a ease the tenant for life's power is 
paramount (i)» and can be exercised free from any restraint imposed 
by the settlement, or by a private Act of Parliament (m); and 
the consent of the tenant for life is required for the exercise by the 
trustees of any power conferred by the settlement which embraces 
any of the objects embraced by any of the statutory powers (n). 
Where two or more persons together constitute the tenant lor life, 
the consent of one of them sufBces (o), but if undivided eharee 
are separately settled the consent of all the tenants for life is 
required to the exercise by the trustees of a power of sale over the 
entirety (p). 11, however, the settlement is one by way of trust 
for sale (q), any coneeut not required by the settleioent is not to be 
deemed necessary to enable the trustees of the settlement, or any 

(o) Xcnjdok (Earl) ▼. Lo^thtr, [1900] 2 Cb. 607: lie lieiUinck (Xfldy) 
swa Xondon and NariX We*Um RnU. Va. (ISO.*^), 12 T. L. K. 100. 
e(jt) The provisioos here referred to are providona ooDurcted with the 
execution of tho power, e.g., conaent of a third person, not with tbo roaulU 
of SQcb execution: they deal with the act of exocutioo, not with tho 
proceeds thereof (Loa^dM (£arl) t. fjotiAer, tupra). 

(i) Powers of managemoot coufeirod by a private Act of Parliatuent, 
which does not Incorporato Uie aettlemeut or affect the limitations of the 
settled land thoreuDuer, are not poweii cooforred by the settlement, and 
may be exercised without the consent of the tenant for life {talbot v. 
5odmbnch, [190S] 1 Ch. 812). 

{k) Settled Land Act, 1882 6( 46 Viet. o. 38), s. 56 (2). The oouseot 

neM not be in writing, and if ueie ia evidence of oonseot a purchaser from 
the trustees is not ontiUed to insist on the tenant for life joining in tho 
conveyance (£a Pope's Contract^ (19111 2 Ch. 442). 

(1) OlarU Tkomian (1887), 3$ Ch. D. 307 ; £s Stamford'e {Lard) 
SeuUd B/iUitee (1889), 43 Ch. D. 84; Be TXoma*, WeaiJmau v. Thimae, 
[IfiOO] 1 Ch. 319. These cases decid^ that if thm is a power under the 
settlement to pay for improvements out of income and a power under the 
Settled Lend Acts (see note (a), p» 624. ottfe) to pay for them out of 
capital, effect will be given to the statutory power, bat the statuto^ 
provisions do not ovemdo an absolute trust to pnj for improvements out 
of Income, the tenant for life in soch a case bting entitled only to the net 
balance (£a ParUn^tan, IU<gh v. Kane, [1902] 1 O^h. 711). 

(») Be OkayUft^e 8eUled EtUUe Aet (1884), 26 Ch. D. 661. 

in) Se Keweaetie^e (Duke) Betaiee (1883), 24 Ch. P. 129, 139; Be 
[1891] W. N. 85. 

(e) Settled Land Act, 1884 (47 5s 48 Viot. e. 18), a. 6 (I); aeo p. 626, 
aala. 

Kp) Be Oebame and Brigife, £4d., [1902] 1 Cb. 335. 

(g) As to •ettlemeote by way of trust for sale, see p. 625, ante. 
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other person, to eiecute aoj ot the trusts or powers crested bj the ^ 

settlement (r ). Unto the 

116S. If A question arises or a doubt is entertained respecting 
any of the foregoing matters, the court may on the application of the — 
trustees of the settlement, or of the tenant for life, or of any other 
person interested (i), give its decision, opinion, advice, or direction 
thereon (t). doau. 


8vs-8£CT. 14,^Prct^ion 9 /Pi*rcMaur$ and Of Am. 


1164. On a sale, exchange, partition, lease, mortgage or charge, ProtscUon of 
fi, purchaser, leasee, mort^gee or other person, dealing in 
faith with a tenant for life, is, as against all parties entitled under 
the settlement, conclusively taken to have given the best price, 
consideration or rent, as the case may require, that could reasonably 
be obtained by the tenant for life, and to have complied with all 
the statutory requirements (u). llie fact that the transaction is at 
an undervalue, without anything more, is insufficient to invalidate 
it, if the porson dealing with the tenant for life acted in good 
faith (v), but, if he is not acting in good faith, the objection is open asect at 
at the instance of the beneficiaries, not only against himself, out «ata>dw. 
also against his transferees who have acquired the property without 
notice of the defect (a). 


1165. A vendor conveying land by the direction of the tenant for v«odor ooa« 
life so as to subject it to a charge is not concerned to inquire into ^7^ 
the propriety of the transaction (6). 

life. 

Bub^SCT. is .—cj Trude$$, 


1166. The trustees of the settlement, or any of them, ore not Proteottoaof 
liablo for giving any consent, or lor not making, brinring, taking trwM. 
or doing any such application, action, proceeding or tUng as they 
might make, bring, take or do; and in case of purchase of land witn 
capital money, or of an exchange, partition or lease, they are not 
liable for adopting any contract mt^e by the tenant tor life, nor are 
they bound to inquire as to the propriety of the purchase, exchange, 
partition or lease, or answerable as regards any price, consideration 
or fine, nor are they liable to see to, or answerable for, the 
investigation of the title (c),or answerable for a conveyance of land, 

(r) Settled Land Act, 1SS4 (47 & 43 Tiot e. 18), s. C (1). This pro- 
vison confirms the doctrine laid down in Taylors. Ptmeia (ISSS), SS Ch. D, 

646, that an absolute trust for sale may be carried out by the trustees 
without the consent of tho tenant for life, and it also enables the trustees 
to dispense with each consent in executiiig disoretioxmiy trusts or powers 
annexed to tbe trust for sale. 

(t) The application most be by summons (Settled Land Act, ISSS (46 6s 
46 Viet. c. 33), s. 46 (1); Settled Lend Act Buies, 1883, r. 01. For form of 
snmmoos, see Settled Land Act Buies, 1883, Appendix. Porm xxi 

(I) Settled Land Act, 1883 (46 & 46 Viot. 0 . 88), s. 56 (8). 

(w) s. 64. As to notice to mid receipt by the trustees of the 
settlement, see pp. 638 si sso., anU. 

<«) EwnU V. LittlsfoAo, A004} 1 Ch. 689. 

( 0 ) £s Bandmon ood YTOtos Comrecl, I190tJ 1 Ch. 699, C. A. 

(6) Settled Land Act. 1883 (46 4» 46 Viot. s. 88), a. 24 (6). 

(s) The trostess ore, nowerer, entitled to see that the tenant for Ule bhs 
bod proper prolessiond odvioe ti to tbe investigation of title (Bs BsCAmi, 
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if the oonreyanee purports to oonyey the land in the proper mode; 
nor are they liable in respect of parchaee^money paid by them by 
dimtion of the tenant for life to any person joining in the 
conveyance as a oonveying party or as giviug a receipt for the 
purchase-money, or in any other character, or in respect of any 
other money paid by them by direction of the tenant for life on the 
par chase, exchange, partition, or lease (d). 

1167. Each person who b for the time being a trustee of the 
settlement is also entitled to tbe ordinary protection afforded to 
trustees, and is answerable for what he receives only, notwith¬ 
standing his signing any receipt for conformity, and in respect of • 
his own acts, receipts, and defaults only, and is not answerable in 
respect of those of any other trustee, or of any banker, broker or 
other person, or for the insufficiency or deficiency of any securities, 
or for any loss not happening through bis own wilful default (e). 

1168. Trustees of a settlement may reimburse tbemselvea or pay 
and discharge out of tbe trust property all expenses properly 
incurred by them(/). 

Sob-Skct. 16.—Z)ea/«n^« Tenant /or Life, 

1169. Where a eale of settled land is to be made to a tenant for 
life, or a purchase is to be made from him of land to be made 
•uldect to tbe limitations of the settlement, or an exchange is to be 
made with him of settled land for other land, or a partition is to be 
made with him of land of which an undivided share is subject to 
the limitations of the settlement, tbe trustoes of tho settlement 
stand in tbe place of and represent the tenant for life, and, in 
addition to their powers as trustees, have all the powers of the 
tenant for life in reference to negotiating and completing the 
transaction (g), 

SuB’Skot. n .—Ctmpaund BeUUmente, 

(L) Tkfir Nature, 

1170* A settlement tor the purposes of tbe Settled Land Acts {h) 
may consist of any number of instruments by virtue of which land 
stands limited to or in trust for any persons by way of succesaion (i). 

BMan v. Doughty, (1902] 2 Oh. 676,0. A.), and tbavare entitled to inonire 
into both tbe title and value of lud wldch it is propoaod to pnrooaae 
{So Thoobatd (1903), 19 T. L. B. 536). As to investigation of title 
ffeneraliy, see title Sale of Land, pp. 341 et aao.. anU. 

(d) Settled T^nd Act, 1862 (45 U 46 Viot. e. 38), a. 42. 

(«) 15id., s. 41. For tbe liability of troatees for the acU of their agents 
and oo^troAtees generally, tee title Teobts asd TaustsEs. 

. ( /) Settled IjMfed Act, 1889 (46 & 46 Viet. o. 36), a. 43. Fox the rights 
el trusteea to reimbursement gwerailv, see title Tuusts and Tbustejss. 

<y) Settled Land Act, 1890 (63 & 64 riot o. 63), a. 19. ThU pro- 
vmon only anthorisea ssisa, exchanges, and partstions to or with a tenant 
for life; a tenant for life cannot lease to himself^ (BeyM v. Bdbrooko^ 
[1903] I Ob. 836), and the trosUas have no power uxtdit the statute to 
grant a lease to him. 

(h) See note (e), p. 624. anU. 

TO Settled Land Act, 1668 (46 df 46 Viet. c. 36), s. 2 (1). As to the 
meaning of the words limited to or in trust for any peisona by way oi 
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Where a series of settlements ej^tendiog over several generatioM 
iMa ejected by means of powers of appointment and disentail* 
ing asstuances, the whole series forms one settlement, so that a 
tenant for life oan sell settled land free froiDt jointom' oreated 
under powers prior to the deed hj which bis life estate, wae 
created (i). Ko life estate under a resettlement need be expressed 
to be in restoration of a life estate subsisting under an (»lginal 
settlement (Q. Where an owner in fee of land declared trusts under 
which he m^o himself tenant for life» with truste in remainder 
to pay certain annuitieSi and subject thereto for himself absolutely, 
and then by his will devised the land to a tenant for life with 
'remainders over, the tenant for life under the settlement com* 
pobnded of .the trust deed and the will was able to sell the land 
(Usehargod from the annuities (m). The result is that, if land at 
the date of the final settlement is limited by previous deeds to 
persons by wsy of succession, such words being used in no technical 
sense (n), the tenant for life under the nual settlement oan 
sell the land discliarged from the previous limitations. 

(iL) BtttkmuUs. 

1171. There may be at the same time a more comprehensive 
settlement consisting of several deeds, and a less comprehensive 
settlement constitute by one of the d^ds only (o). Inasmuch as 
the powers of a tenant fur life are not capable of assignment or 
release and remain exercisable after and notwithstanding any 
assignment by operation of law or otherwise (f), it follows that 
several settlements within the meaning of the Setilod Land Acts ( 9 ) 
can co-exist at the same time, and the tenant for life can exercise 


saeoeMioD." see note (fe), p. S24, anu. For forms of oompoond settlocasots, 
see Kncvclopedia of Forms sud Prooedenes, To). XilL. pp. 304, 373, 3P7. 
(it) lit Awsitury (ifaFfiMi) and Jptagh {Lord), (1393) 2 Ch. 84S. 
m lU Mundu and Boper*t Confroci, [1899] 1 Ch. 275. C. A. In this ease 
the tonsnt for life who was selling was tenant for life under the original 
settlement, with powers of iointunog and charging porUoot which he bad 
exercised by a subeequcnt deed. The vendor and his eldest sou executed 
a diseutoiliug deed in the ordinary fonn and then by a resettlement the 
■ettlod lands were limited to the use of the vendor for life, but this life 
estate was not in terms limited to him in restoration of his old life estate. 
It was held that, as tenant for life under the settlement compounded of the 
original scttlemout, the jointure deed, the dlscniailinff deed, and the 
resettleuieot, he could soil the land discharged from uw jointure and 
portions. Inasmuch as the tenant for Hfe nnoer both the origin^ settle* 
ment and the resettlomeut was the same peMO, the actaal point involved 
was narrower than that decided in Bt Aiio$buiy (Jfargaw) and loeagk 
(Lord), supra. But that case was expressly approved {see Be Mwtdf and 
Boper'i Contract, supra, at pp. 294, 295), nad it seems to follow from the 
i Tfm niog ^at the wait would have been the same if the vendor had 
been, not the originU tenant for life, but his socoessor,. 

(m) Be Phsilwaors's BttnU, PApiStmors v. JfAiss, [1994] 2 Ch. 480. 
i%\ Bs Mwndv and Jtepsr's ConinoL copra; and see pp. M6, 872, poet. 

(o) Be Ihc Cane and, Cantrad, [1893] 2 Ch. 98, 105; Be 

JfaMv and Popsr's *Co«fraot, swore, at p. 295; Be Wienbome (Lerd) and 
Broone’i Confroci, (1904] I Ch. 597. 

(p) Settled Land Act. 1882 (45 h 48 Viot 0 . 38), a. 50 (1); see pp. 898, 

637. anis. * 

(g) See note (s), p. 824. ante. 
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bi 0 rtatufcozy powers nnder any one of ihem> and the trustees bx 
the purposes of the Settled Land Acts (r) of any one of euofa 
settlemente retain their powers of receiving and giving receipts for 
purcha8e*moiiey, notwithstanding the existence of the other settle¬ 
ments. Thn8» if a settlement is followed by a disentailing 'deed 
and resettlement which extinguish the original life interest of the 
tonaht (or life under the eottlement, there may be in existence at 
one and the same time three settlements for the pQQ)OBes of the 
Aots(r), the original settlement, the resettlement, and the settle* 
ment compound^ of the original settlement, the disentailing deed, 
and the resettlement. The tenant for life under the original 
settlement, if still in existence, can then sell either under the* 
original settlement (<), or under the compound settlement (t), or 
under the resettlement only, but in the last case he cannot convey 
the estate freed from estates, interests or charges arising under the 
original eettlement, as these have priority to the settlement under 
which his conveyance is made («). * 

If, however, the life estate created by the resettlement is expressed 
to be given in restoration of the life estate limited bv the original 
settlement, then the sole life estate that exists is the life estate 
under the original settlement. Oonsequently the tenant lor life 
can sell either under the compound settlement (v\ or under the 
original settlement (w); but be cannot sell under ihQ resattloment 
alone, eren with the concurrence of the persons having estates or 
interests which have priority thereto (o). 

* 

(iiL) A$ti$nmtni ^ J^ft /NC<fy«< on ifairta^ or \V<ky of Family 

Atranfjmtnt. 

U72. Whenever a deed has been executed aftectiog the estates 
oc^ted by the original settlement, so that that settlement is no longer 
the only instrument under or by virtue of which land stands limited 
for the time being to or in trust for persons by way of succession, 
as a general rule the land may be dealt with under the statutory 
powers conferred by the original settlement without the appoint¬ 
ment of trustees of the compound settlement created by the 
original settlement and the subsequent deed (6). Thus, dealings 

(r) See note (e), p S24, oiMe. 

(i) Be Winbime [Lofd)QmABfaie%e*e Canbraa, [1904] 1 Cb. 637: butiee 
Be thmaile and CaUweWe Cantraei, (190S] I I. B. 476» C. A. 

(i) Be Mundy and Soper'e Oonlrocl, [1S99] 2 Ch. 276, C. A. 

(а) Ibid. : end see n. 671, ante, 

(e) CornwaJUe-Weet and Jftmro’i Cantraet, [1903] 2 Cb. 150. 

(«) Be Wimbarne {Lord) and Brownie Contract, eupra, explaining 
Be vomwMie^Weei and Mnnro*$ Contract, eupra. In Be DomvUe ana 
CaUu>eir$ Contract, eupra, the Court of App^ in Ireland seems, however, 
to have taken the view that if ehaigee are ereatod under a powot reserved 
by a disentailing deed prior to the restoration to the tenant for life of his 
origmal life estate, snen charges eannot be treated as subiistinff or ariilng 
nnaer the origmal settlement and that trustees of ^e eompoanoHttlemw 
must be anpointed, if on no other ground, on the gyound that Uio title, 
as it stands, is too doubtful to be forced on a purohaeer. It seems, 
however, doubtful whether this decdsion can be reoonoUed with the English 
authoritias. 

* («) Be OomwatUe-Weei and MunroU Contract, eupra, 

(б) Be Du Cane and BeUlefaid'e Contract, (1893] t Ch. 96, 107. 
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with hiB mfcerdBt bj a remainderman do not depriye tbe traBtees of Ban* 
the original eettleznent of their TOwer of receiring and giyiug Under ^ 
receipte for parohaee-mooey (e). It the new interest ia brought Settied 
into ^Btence bf the tenant for life bimeelf, a8» for example, if he I*and Acta 
charts the estate with a jointure (d) or portions for younger children, 
the trustees for the purpoeea of the Settled Land Acts («) alr^y 
* existing do not cease to be such (/), though if the new interest is 
an alienation for value tbo tenant for life must procure the consent 
of his alienee (y). If, however, the instrument is one whereby the initrenatia 
tenant for life, in consideration of marriage or as part or by way of 
family arrangement, not being a security for monev advanced—in 
which case the obligation remains on the part of the tenant for vruigMieBt. 
life to procure the assent of bis assignee (fc)--mak6S an assignment 
of or creates a charge upon his estate or interest under the settle* 
ment (t), it is to be deemed not an instrument vesting in any 
person any right as assignee (or value (ft), but one of the 
iQstrumedte creating the settlement ({)• It is riot, however, one of 
the instruments creating tbo settlement lor all the purposes of the 
Acts («), but only to be doomed such to avoid the necessity of obtain* 
ing the consent of assignees thereunder, and it is not necessary in 
such a case to appoint trustees of the setilement made up ot the 
original Retilemout and the additional instrument (m), though, if 
dudired, the court has jurisdiction to appoint trustees of a settlement 
so compounded (h). 

(iv.) SdfitmtnU to Bam$ Uh$ hy fHffermt /ntfrunwnti. 

1173* When two estates are settled in the same way, though by SettUmcatt 
dilTerent instrumeuts, for the purposes of the Settled Land Acts (s) 
thd two estates are to be regard^ as one, the instruments taken 
together being the settlement for tho purpoeea of the Acts (o). Tbuti initrvainitt. 
where an estate was settled b;^ deed, and subsequently by a will 
moneys were directed to be laid out in the purefa^ of land to be 
settled in the same way as the estate, the moneys were applicable 


(a) lu KnowU9' Sailed KgUUoi <1884), 27 Cb. D. 707 s So Du Cano and 
yotUofold'o Contract, [18081 2 Ch. 06. 

(d) Bo Keok and HnrCo Contract, [1808} 1 Ch. 617. 

?«) Seo note («), p. 624, ante. , 

[j) Bo Dn Cano and NcttUfold’i Contract, cupra. 

(^) Settled Land Act, 1882 (46 it 46 Viet. o. 38), i. SO; see p. C37» 
ante. 

(ft) Bo Du Cano and NottlofolSo Ccntmol, cupra, 

(i) Pin'inoney may be, but a jointure ebarge is not, a charge on the 
estate of the tenant for life within these words {ao Kook and EarVa Contract, 
tupra: Bo Hayoo* BotOed EotaUo, (1907] 11. R. SS). 

(ft) Vndcr the Settled Land Act, 1882 (46 io 46 Ykt. o. 38), a 60; eee 
p. 6o7, ante, 

(l) Settled Land Act, 1890 (63 & 64 Viet. e. «69). s. 4 (1). This pro* 
vision ia retroapeotiro (vMd., s. 4 (2) )• A« to tnmilj arrongeiuMitap 
general^, soo title Fawilt AKiuKoaiiSNTS, VoL XIV., pp. 639 ct $cq. 

(m) Bo Xeeft <tiU Jlarfo Contract, mom; Be Du Cano and NotMold^o 
Contract, oupra; Bo Bayoo^ Botded Bitatoo, tupra. If Bo Tibhitt* acUlcd 
Eoiatoo, [1897] 3 Ch. 149. and Bo Uoado'o BotOed BoiaUo, (1897} 11. R. 121, 
dedde aorthlng to the oontrary they muet be takeu to be overruled. • 

(a) £• TitMli* Bottiod Ettatoo, oupra ; Bo Jfmda't Aatftad Beiatoo, tuprtL 

( 0 ) Bo Monoon'o {Lord) BetOod Eetatoo, (1898] 1 Ch. 427. 
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u eapltfti m<me 7 S io improTementB on the settled estate {p) i and 
iriiere land was settled by will, and then by deed money was settled 
in trust to purchase land to be settled on limitations identical with 
those of the will, thoogh not by relerence to the will, capital money 
arising nnder the settlement created by the deed was applicanle in 
paying the cost of improvements on the land devised by the will 
tnasmoch as the two estates are to be regarded as one for * 
the parpos^ of the Settled Land Acts (f), it follows that capital 
moneys arising from the estate first settled can be applied for tbo 
pomsee of the estate secondly settled (s). 

^eretwo estates are settl^, whether by two instruments or on^ 
they can be treated as one estate, notwithstanding the iuterpoeition 
in one set of limitations of a term of years (0> or the possibility 
that, owing to technical rules of law, they may ultimately devolve in 
different ways (»). 


(t.) App^ntmaU 0 / Tru$k$i 0 / Comjwund St/MmcjiU, 

AppcrfBtncnt 1174. Where a compound settlement is created by a eorios of 
oltraita«A( Bettlementa and resettlements, the trustees appointed by any ouo 
deed being only trustees of the settlement made by that deM(v), 
the court has got over any difficulty by appointing trustees tor the 
purposes of tho Acts (r) of the com pound settlement (a). It is 
possible to declare that trustees of a settlement shall be trustees lor 
the purposes of the Acts of all compound sotUementd subsequently 
created (b), though trustees of a com 2 >ound settlement created by a 
later deed and earlier deeds (e) cannot be appointed by tbo lator d^. 


( 0 ) Be Mundy$ SeUUd Eeiaiee, [1801] 1 Ch. 309. C. A.; Re Stafford'e 
(£^) SettUmmi and WUk Qetard r. Hiafford^ (10041 2 Ch. 72. , 

^ iq) Re Byng'e BetOed BeitOee, [1892] 2 Ch. 219. 

(r) Sec note (e), p. 824. ante. 

(«) Re Moneen*$ (fiord) SeUled Bilatee, [1898] I Ch. 427; see Be CenWe 
SetOed EtUUee, [1905] 1 Ch. 712. 

(<] Be SUm/er^i (Lofd) Settled EetaUe (1889), 43 Ch. D. 84 (whero 
the trusts of tho term were to psy off inonmhrancos oq certain other 
estates settled by tho lame instrument but with different remsinderB) $ 
Be Byi^e Settled BtUUee, supra (where the terms wore satiflfied}. 

(«) Se Freme, Frame r. Logan, [1894] I Ch. 1, C. A.; Be SUiffofd'e {Lord) 
Settlement and l^iU, Gerard v. Stafford, enpra. In Be Stamfor^e (fiord) osttlsd 
BtUdee, supra, the question whether so vend estatos settled by the same 
instrameat upon the same tenant for Ufe, but with different rotoainden, eon* 
atitote one settled estate was raised, but not decided, Sttbuko, J., ibid., at 
p. 91, saying that lie felt great difficulty on the point. Even li ^ey do con* 
stitnte one settied estate, it seems difficult to imagine a ease in whi^ capital 
money arising from ono could be applied for the oenoht of another haring 
logara to the fact that the tenant for me is a trustee for all parties interested 
(Settled Land Act, 1882 (45 & 4$ Yiot. 0 . 38), s. 53; see p. 635, ante). 

( 9 ) Be AUeehury{Marguu) and loeagk (Lord), [1893] 2 Ch. S45,358. But 
where a widow under a goneral power of appointmoot conferred on her by 
her hitsbaTid*s will appointed Ittds by her will to the eamo uses aa those 
declared by her hnsbima^a wDl, aftss her own death in default of appoint* 
nent a good title was made by the tenant for life without a imiher 
appointment of new trustees of tno compound settlement, there being a 
oontioaiDg power of sale in the trustees of the husbaod's will (^ Oanon 
oad Adame* Oontraeif Be Ptitekard^e Settled Stiate, [1918] 1 Ch. 661)* 

, (a) Be AHeeburp (Jfsrgs^ and Ivea^ {Lord), enpra. 

(3) See Eocyclopcedia of rorms and Precodents, Vol. XIII., p. 804. 

(e) Be Speneer^e Settled Betatee, [1908] 1 Ch« 75. If, howerpr, tbs 
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If two OBtatos are settled bY different Inetraments upon the same 
limitations, trustees should m appointed of the oompound settle- 
ment created hy the different inatmxnenta, at any rate if the 
intention is to deal with the property settled as a whole (d). 
Trustebe of a compound settlement, once appointed by the <K>Qrt 
for the purposes of the Settled Land Acta (e\ remain such, ^ot* 
»withstanding that all the land originally subject to the settlement 
has been sold and new estatee have been purchased out of capital 
money (/). 

Sect, i,—Statutory Powers wider the Settled Estatee Act, 1677. 

8UB-8tor. l.—Uam hy TeMU /or Hft. 

1175. Any person entitled (j/) to the possession or to* the receipt of 
the rents and profits of any settled estates (k) for an estate for any 


resettlement is effected by own an who hays a complete dominion over 
the property and are competent to dispose of it as tUcy pleaso, and they 
choose to create a compound settlement, they can also appoint irasteea lor 
the purposes of the ^ttlcd Land Acts of tbo coiopouud setUeniont so 
created (As Spearman Settled E$(aU$, [ISOS] 3 Cb. 603); and see noto (h)» 
p. 631, oftU 

(d) Be OonlTi Settled Beiatee, [1006] 1 Ch. 713. The court has, howcYor, 
sanctioned the application of money for tho puriioscs of the compound 
Mttloment without appointing trustees {Be Mundy$ Settled Bitatee, (18011 
I Ch. 390. C. A.: Be Byname Sealed BeUUee, (1802] 2 Ch. 319 ; Be Moneor'e 
(Lord) Settled BHniee, {1898) 1 Ch. 437). 

(«} Seo noto («). p. 024, ante. 

ip Be Arran {Bari) and KnevUtden <9 Crrsr's Contraet, 11918) 2 Ch. 141 
(vnero tho compound eettlement origroally comprised land in Ireland 
alone and trustee trero appointed by the court in Ireland: subsequently 
land in England wee purchased with capital money. Held that thoro was 
no necessity to have trustees appointed by the court in England). 

(a) A penon is ontitlod to possesaion or to the receipt of rents and 
proRts Dotwi^standing inoumbrancos (Settled Estates Act, 1877 (40 6s 41 
Viot. c. 18). s. 64); compare noto (r), p. 626. ante. 

(h) Settled ostatos arc all heroditamonts of any tenure and all estates or 
interests therein which are the subject of a setUemout, a settlement being 
any Act of Parliament, deed, agreement, copy of court roll, will or other 
instrument, or any number of si^ instrumoDto {Be J^endy (1877), 4 Ch. D, 
879 > compare p. 624. ante), under or by Yirtue of which any hereditaments 
of any tenure, or any osteM or interosts therein, stand limited to or in trust 
for any persona by way ol succession (Settled Estates Act, 2877 (40 & 41 
Viot. 0 . 2$). s. 2). Ibid,, a 68. repeals fiye prior Acts(stat (1866) 19 6c 20 
Viot. 0 . 130; Stat (1868) 81 6c 28 Vict C. 77 ; stat. <l854) 87 6c 28 Viot. 
0 . 46: Lessee and ^ee 4^ Settled Estatea Amendment Act, 187# (37 6c 38 
Viot. 0 .33); Settled Estate Act, 1876 (396e 40 Viot o. SO) ),aUof which are 
to^enaciod with slight alterations. Pot wliat are settled estates within the 
statute, see Be Lalng'e Tmete (1866), L. B. 1 £q. 416; and see CotUU Y. 
CoUett (1866), L. B. 2 £q. 203 ; BMey t. Carter (1869), 4 Gh. App. 230; 
Be Mergan'e Settled BeUOee (1870), L. B. 9 £q. 687; Varlyon v. Trwcott 
(1876). L. B. 20 Hq. 348. 363; tliey do not inolude eetake limited in fee 
tubieot to an annuity (fit BurdinUWia (1859), 6 Jtxr. (v. s.) 1378. C. A.), 
or to an execute^ dmse oyer in cartiuo eyents; tee Be OlarJi (1866), 1 
Cb. App. 892. where a person entitled to land in fee simple or for any 
leasehold Interest at a rent ia an infant, the land is a settled estate 
within the Settled Estatea Act. 1877 (40 6 b 41 Viot. e. 18), s. 2 (Convey- 
andog and Law of Property A^ 1861 (44 6b 45 Viet, o. 41), a 41); 
and uiis is so SYen if ue Infant's interest la ooutingent (Be Ziddell, 
UddOl Y. Liddell (1883), 68 U J. (CB.) 307; Bt SparrowU Settled BeUUe, 
[1698] 1 Ch. 412; soo title iHra^iTS ijn> Cmojouim. Vol. XVXL, p. 94). 
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)iie(i)» or for a term of jeare determinable with any life or lives, 
or for any greater estate, either in hia own right or in right of his 
wife, in the absence of an express declaration to the contrary in 
the settlement; or any person entitled to the possession or receipt of 
the rents and profits of unsettled estates as tenant by the curtesy, 
or in dower, or in right of a wife who is eeised in fee, may demise 
thd same or any part thereof, except the principal mansion-house* 
and demesnes and other lands usnally occupied therewith, for any 
term not exceeding twenty-one years for English estates and thirty- 
five years for Irish estates (k). 

U76. Bach demise must take effect in possession at or with|p 
one year after the making thereof; it must be by deed and reserve 
the best rent that can reasonably be obtained without fine, which 
rent most be incident to the reveraion ; it must not be made with¬ 
out impeachment of waste ( 0 » and must contain usual and proper 
covenants (m) and a condition of re-entry on non-payment of rent. 
A counterpaii of every deed of lease must be executed by the 
leasee (ft), uni the execution of any lease by the lessor is sufficient 
evidence of the execution of the counterpart (o). 

1177. Every such demise is valid against tho person granting it 
and all other persons entitled to estates suhsequont to the estate of 
such person under or by virtue of the same settlement if tho estates 
are settled, and in the case of unsettled estates a^inst the wife of any 
husband granting such demise of estates to which he is entitled in 
right of such wife, and against all persons claiming through or under 
the wife or husband, as the case may be, of tho person granting the 
same (p). 

Sub-Sect. 8.—^ CquH. 

1178. The court ( 9 ) may authorise leases of any settled estates, or 

(i) Tenaut for life iccludeb a tenaut in tail after possibility of iMue 
extinot (Settled Estates Act, IS77 (40 it 41 Viet. c. 18), a. 2); aud see title 
llSAI, PaOPERTT AND CHATTELS REAL, Vol. XXIV., Dp. 174, 176. A 
pereoD entitled for life to the uet rente of eetaUe derim to truate« upon 
trust to receive the rents and defray oxpensea of manageuent Is not 
entitled to possession or receipt of the ronts or profits (Taylor ▼. Tayl^, 
Bx parte Tayler (1876), L. B. 90 Eq. 967), the provisiou reforriog only to 
persons entitled to receive the roots for their own benefit (Ktae v. Bakigh 
(1S89), 84 Ch. D. 298); sad company p. 628, a%U. 

(b) Settled Estates Act, 1877 (40 h 41 Viet. o. 18). s. 4C. The dot does 
not extend to Scotland {ibid,, a. 60). This power of leasing exteuds only 
to settlements made after the 1st November, 1856 (»6td., a. 57). No hiMo. 
b^ond twentj'One years is anthorised of any sottlra estates of which tho 
tGianta in tail arc by Act of Pariiament rcstrainod from barring or dofeating 
their estates taO. or where tho reversion is vested in tho Crown (fbid., 
s. 65). A lease of copyhold land may not be granted contrary to the 
OQEtom of the manor vnthout thelord^s oonsent (iMd., a. 66). 

(1) A lease exempting the lessee from UabiliUee for “fair wear and tear and 
damage by tempest** u^’oid as not complying with this provision {DavUt 
7 . 2)avie» (1888}. 38 Ch. J>. 469). As to waste, see pp. 60D et $cg., ant$. 

(») The lessor's discretion as to what are usual and proper covenants 
is not controlled unless there is an outrageous omission of covenaDto 
(iMvis# V. Daviit, tupra). 

(a) Settled Bstateo Act, 1877 (40 it 41 Viot. o. 18), a. 46. 

(o) lUd., s. 48. 

(p) Ibid., a. 47; and compare pp. 663, 664, ante. 

(g) The court, ao far aa satatea in England aie oonceraod, means the 
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of any righto or privilegeo opar or affecting any settled estates, for any 
pnrpose wbatew, whether inyolving waste or soti provided the 
followij% conditions are observed 

Every such lease most take effect in possession (r) at or within 
one year next after the making thereof, and most M for a term 
of years (s) not exceeding for an agricnUnral or occupation lease 
, in England twenty^one years or in Ireland thirty-five years, tdk a 
mining lease (t), or a lease of water-mills, waydeaves, water-leaves, 
or other rights or easements forty years, for a repairing lease sixty 
years, and for a building lease ninety years; but tho court, if satisfi^ 
that it is the custom of the district and beneficial to the inheritance, 
ifiay direct any lease, except an agricultural lease, to he for any 
lo^er term (u). 

Every su^ lease must reserve the best rent (v) that can be 
reasonably obtained without taking auv fine, but in the case of a 
mining loase, a repairing lease, or a bunding lease, a ^pperoorn rent 
or any smaller rent than tho rent to be ultimately luaae myable may, 
if the court thinks fit so to direct, be made payable during all or 
any part of the first five years of tho term of the leJise. In mining 
looses there must be set aside and iuvested, where the person for the 
time being entitled to the receipt of the rent ie a person entitled to 
work minerals for hie own l^nefit, one fourth part of the rent 
reserved, and otherwise three fourth parts thereof (a). 

Mo such lease may authorise the felling of any trees except so 
far as nocessary for clearing the ground for any buildings, excava¬ 
tions, or other works authorised by the lease. 

Every such lease must be by deod, must contain a condition of 
re-entry for non-payment of rent (^), and such covenants, con- 
diticHH, and stipulations ae the court deems expedient in the 
special ciroumstances of the ca86(c). 


High Court of Justice (Settled Estaten Act, 1877 (40 & 41 Viet. c. 28), s. 3), 
whuso powers, so far us relates to estatea within the Coun^ Palatine of 
Lancaster, may be exoroUed by tho Court of Chancery of the County 
Palatine s. 44), and as regards estatca within the County Palatine 
of Durham by th(< Palatino Court of Durham (Palatine Court of Durham 
Act, 1889 (52 53 Viet. o. 47), s. 10): and compare p. 033, ante. 

(r) A Itieo may he sanctioned on tho surrender of an existing lease, 
thrnigh a sub-lease granted by the lessee is unexpired {R$ fWif# SMed 
EiiaU (1869), L. B. 8 £q. 309), but not a lease containing a covenant for 
renowaJ {He FarnelTt SeUUd (1886), 33 Ch. D. 689). 

( 0 ) As to entails created by Act of I'ailiamcnt, see Settled Estates Act, 
1877 (4032 41 Viet. c. 18), a. 56 ; note (2;), p. 670, anU, 

(t) A mining lease may include so much conti^ons land as is necessary 

for the effective working of the minerals (fie SeUied Eitaia (1803), 

11 W. B. 744), 

(u) Daildiog leased for 000 and 090 yean have boon eanotionod (fie CVoee'e 

OhaHi^ (1857), 27 Beav.692; fia Carr’s StttM fi0la2ae(1801), 9 W. B. 770); 
and compare p. 657, ovUe. * 

( 0 ) Tho 00 ^ may take into oonsideration the value of a lease to be 
surrendered in doteraining the qnesilon of the amount of rent to be 
required (fiawfias' fislots (I806),L. a. 1 Eq. 280); and compare p. 654, ante, 
fa] SoiUed Estates Act, 1877 (40 U 41 Viet. 0 .18). A 4; and see, further, 
title Hmxe, Uimuuis, and Quabaus. Vol. XX., y. 630. 

(h) Sottlod Estates Act, 1877 (40 ^ 61 Viet. 0 . 18), A A 

(o) 2Wd., s. 6 , The court does not sanction a demise by one lesee 0 ! 
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^79. The power to enthoriee leeeee extends to aatborising pte- 
Uminaiy eontrsets for leasee (i), and to anthorieing leasee of the 
whole or an; parts of tbo eettl^ estates (a), and, in the abmce of 
a declaration to the contrary in the s6ttlomeDt(/),inaT be exercised 
from time to time (y). Loz^ of settled manors may be authorised 
and ^ empowered to give licences to copyhold or castomary 
tenants to grant leases (A). Leases may be surrendered, and leases 
of the whole or any part of the hereditaments comprised in any 
surrendered lease mav be authorised («)• 

The power to authorise leases may be exercised by the court 
either by approving of particular leases, or by ordering that poweri 
of leasing may be vested in trustees (A:). On an application for 
either purpose, the applicant most produce evidence as to the 
nature, value, and circumstances of the estate, and the terms and 
conditions on which leases ought to be granted (1). After approval 
of a particular lease or contract, the court directs who is to execute 
the same as lessor (m), and the lease or contract takes effect as 
if such person executing were at the time o! execution absolutely 
entitled to the whole estate or interest which is bound by the 
settlement and had immediately afterwards eeitled the Batn6(n). 
If the court deems it expedient to vest general powers of leasin^^ in 
trustees, it may by order vest such powers either in the existing 
trustees of the settlement or in any other person, and such powers 
when exercised by such trustees take effect as if they had originally 
been contained in the settlement. The court may impose any 
conditions as to eonseui or otherwise on the exercise of such power, 
and may also authorise the insertioD of provisions for the appoint-^ 
ment of new trustees for the parpoee of exorcising such power (o). 

«But, unless the parties applying desire it or for other special 
roasoBs, no conditions may be inserted in tbo vesting order 
requiring the leases to be settled by the court, and if any such 
condition is inserted the order may be amended by striking oot 
the condition (p). 


contiguous Mtates hM on sepsiate trusts (Toboe t. Skdo^rd (1S77), S Ch. D. 
IS. C. A.). 

(d) Settled Estates Aet,'ia77 (40 U 41 Viot. o. IB), s. 8; compare p. 664, 

( 0 ) The court declined to authorise a soven yean* lease of tho mansion- 
bouse where a twtator had ^pressed a wish that it should not be let (B« 
Cleveland't (Duehm) BtttUd StUUet (1874), 28 W. R. 818, a case, however, 
decided on stat. (1856) 19 U 20 Yiot. o. 120, a. 26, which was in wider 
terms than the Settled Estates Act, 1877 U 41 Viot o. 18), e. 38. 

(/) Settled Estatee Act, 1877 (40 6e 41 VicL e. 18), a 38. 

{a) ibid., a 6. 

(a) Ibid,, a 9 i and eeo i8«d., a 86 1 note (h), p. 676, anU 
Settled EstatM A^ 1877 (40 St 41 Viot. e. 18), a 7. 

(h) l&td., e. 10. 

(f) iStd., all. As to i^plioatioiis to the court and who may apply, see 
pp. 679, 680, poet. 

(«) The court may direct the tenant lor life to exeouto the lease (£0 
EamofTi Settled SwtaUs (1886), 83 Ch. D. 899). 

. (») Settled Estatee Act, 1877 (40 St 41 Viot. 0 . 16), a 12. 

S ) IMd., a 13. 

) IM., m. 14,16. 
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6vb*Sact. 3.~i9ate. tao&R 

1180. The court may from time to time authorise a Bale(^) of the 
whole or any parte of the settled estates, or of any timber not being 
ornamental timber {rV 

On a sale of land for bnilding purpoeee the court may allow the Etiaisf AA 
whole or any part of the eoneideration to be a rent isamng on^of 1877 . 

* such land (s). 

On a sale of land any mineral may be excepted, and any rights 
or privilege may be reserved, and the porchaeer may be required 
to enter into any ooTenants or submit to any restriotiotis which i- 

the court may deem advisable (i). 

The court may also anthorise a dedication of any part of the 
settled land for streets (a). 

1181. On every sale or dedication the court may direct what person OineUoD m 
or persons shall execute the deed of eonveyance, and the deed executed ^ suoatton 
by such person or mrsons takes effect as if the sottlomont had con* 

tained a power enaoling such person or persons to effect such sale 
or dedication (&)« 


SuB'SscT. 4»^Appii€Qfi'*h4 to ihs Oouri. 

1182. Any person entitled (c) to the possession or receipt of the AppUeaUopi 
rents and pro&ls of any settled estates for a term of years tetbeoMrt. 

(^) No sale is authorised of any aotnod eetaVs of which the tenauta in 
taii are by Act of Puilmmcut realrauifd frotn bumxkg ot deffotiUK th^ 
cst?t^ tm, or where Uio roversion is vested in tbo Crown (SottlM Kitatss 
Act, 1S77 <40 & 41 Yiot. 0 . IS), a. 06). 

(r) ibid., a. 16. At to tho prinoipW on which tbo court exorcises its 
discroUoD, see Camden (v. ITafray (1683), 27 Sol. Jo. 662, more 
folly reported Id the Ap^ndix to Hood and ChaUis's Convoyaacing and * 

Settled Land AoU, 7th od , p. 682. As to ornamontal timber, see pp. 604 
<1 tea., ante. 

{$) Settled Estates Act. 1877 (40 & 41 Vict e. 18). a. 18. For a form 
for a convoyanoe under «b>d., see Enoydopwdia of Forms and Preoedenta* 

Vol. XIL. pp. 646, 660; and compare p. 666. anU. 

(0 Settled Eata^ Act. 1877 (40 8c 41 Viot. e. 16), s. IS. The oourt 
may authorise a sale of mmerals apart from the sai]^ees with rights for 
the purohasers to enter upon the suriace for the purpose of the woildngB, 
reserving e renioharge in respect of the snilaoe damaged from time to 
time by the workings (Be Mikoar^i Sitata (1868), L. R. 6 Eq. 248). 

(а) Mtled Estates Act, 1677 (406c 41 Viot o. 18), ss. 80,21. Theobjeot 
of these powers is the development of the land as a bidding estate (He 
Poynder*# Seized EttaUe, i>idwow>Poyiider v. <7eoh(]881), 45 L.T. 403). and 
they should be exercised with a view to the immediate benoAt of the 
estate (Be HwW$ Settled BeUUee (1864), 2 Hem. fo M. 186). A Ibmsl 
•cbeme may be dispensed with (£e Har^reaoe'e Settled Betetee (1866), 16 
W. B. 64; Be 0%ri$ty'$ Settled Betate (1884), 42 W. B. 618). The court 
fonn^y declined to raise the exposes of such i 4 >propriation by sale (S$ 

Dnele'eSettled Betotee, t»pn»,* BeObtmbere (1860), 28Beav. 463), but aee 
title LsKP IimovBiiBXT, Voh XYllI., p. 285. .As to the dedioatiM; of 
land for streets and open naces. see title Orar &acB8 axp BnotnsTioK 
Gnouvna, Vol. XXL, p. 620. 

(б) Settled Estotm lot, 1877 (40 6c 41 Tint e. 18), s. 22. 

(e) This doos not nsesassrfly mean bensArially entitled, so where there 
is no equitable owner tbe tnuteee may make the appUoation (Yim v. 

BoMsh (1288), 24 Gh. T>. 238); but the oaee U diffeient where thste is an, 

a oiUble ownv {Time v. BaMgK etma ; Toyfof v. Teylor (1876), 8 C%. 0. 

5, C. A. 3 oompaie Be Horrii's ds&sd fftiolM (1680). 421.T. 688). Tta 
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determinabld on hifl death, or lor an estate for lifd(d) or an; 
greater estate, and also any person entitled to the poseoesion or to 
the receipt of the rents and profits of any settled estates as the 
assignee of any person who bat for such assignment wonld be 
entitled to such estates for a term of years detennixmble with any 
Ufp, or for an estate for any life or any greater estate, may apply to 
the oonrt to exercise the statutory powers (e). 

SoB'Sbot. S.—ifods ^ Srmm of Powoh. 

US3. The court may exercise the statutory powers from time to 
time, bat they may not be exercised if the settlement contains an 
express declaration that they shall not be exercised The court 
may not authorise any sale, lease, or other act which could not have 
been antboris^ by (be settlor ( 9 ), but, after completion, no act under 


assignee of a tenant for life oan petition the court for a sale {Bo KhtMottfih 
and C^ntrfid (ISdS), 42 Ch. D. 23, C. A.); and eompwe pp. d3S, 

ese. 637, 676, 676, out). 

(d) This includes a widow and her children baying an estate for life or 
Widowhood with romaindcr to her children (H'iffmms t. {1661), 

9 W. It. SS8). 

( 0 ) Settled Estates Act, 1677 (40 U 41 Viet. 0 . 18), s. 23. As to applies* 
tions relating to land in Ireland, see ibid., a. 46, and as to ooets, ilrtd.. s. 41. 
Tlie application mtwt be with the consont or concurrence of the first tenant in 
tail, if there is one of full age, and of all persons haring estates or interosts 
prior to the tenanoy in tail. If there is no such tenant in tail, it must be 
ma^ with the concurronco or consent of a1I persons haring any boneiloial 
estate or interest under the settlement and all trustees haying any estate or 
interest on behalf of any unborn ohild (<6ui., s. 24). Persons bonoflciaUy 
interested in the proceeds of sale of an estate directed to be sold after the 
dea^ of the tenant for life /om, y. Holmoo (1876), 3 (3h. 1>. 690, 
not following Bo PoUi* (1866), L. It. 16 Kq. 631, u.) have beneficial 
interests wiuiiA this proyision, out notuuiscertained contingent remainder¬ 
men (Btitdmf y. Carter (1869), 4 Ch. App. 230; Bo Truota (1873), 

L. B. 16 £q. 629). If an infant is tenant in t^l the court may dispense 
with the oooseat of persons entitled to cetates subsequent to the lenaney in 
tall (bottled Estates Aet, 1877 (40 & 41 Viet. 0 . 18), s. 26). If the consent 
or eonourrenoe of any necess^ P.srty cannot be obt^od ho may be 
required by notice, which may be given by adyertisoment if the court so 
directs, but not otherwise (ibid., s. 31; and see ibid., e. 30, as to service on 
trustees), to notify his assent or dissen^ and in the absosoe of notifioa* 
tion he is taken to have submitted his rights to be dealt with by the 
court s. 26). The court may, however, dispense with bc^ notice 
(ibid., a 27 ; see Bo Boyfier*# SeUiod Stiatoo, [1891] *W. K. 162 ; Bo 
Kerns’s Sottiod EtiaUo (1880), 42 L. T. 683; Bo Cfiambertoin (1675), 23 
W. B. 862; Bo ProaUiw*# Soiled Bttaio (1868), 7 W. B. 46) and consent 
(Settled Estates Act, 1877 (40 & 41 Viet. 0 . 16), s. 28). The discretion 
should be exeroised in the cases of the dissent of persons unimportant as 
regards valne or interest in the estate, but where the persons are equal in 
number, and ths values of interest approaeh closely, the court does not 
diipeose with their ooncurreaco {(Taylor v. Taylor, Taylor v. Beily, Ex 

K rio Taylor (1876), 1 Ch. D. 426, 433). For eases where consents have 
BUdispeufod with, see BoSpwwfy^o sottlod Sotatoo (1878), 10 Ch. D. 230; 
Bo Cundoo'o drifted Eotaioo jl877), 37 L. T. 271; ite KHmofoyU (Bari) 
drifted EwUOeo (1877), 26 W. B. 64; Bo Xswte*# drifted Eolatoo (1876), 24 
W. B. 103 : Bo BlarkU drifted Botaloo, [18751 W. N. 224. The rights of 
Bon-oonseotlDg parties may be preserved (Settied Estates Act, 1877 (40 8» 
. 41 Viet. 0 . 18 ). a. 29). 

if) Ibid, s. 38 : see Bs Poako'o Eriotes, [1893] 3 Ch. 480. 

(g) Settled Estates Act, 1877 (40 & 41 Viot. 0 . 18), 6. 89, 
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solborit; of the court can be iuTslidated on the ground of want ol 0 aof.A. 
j ur isdictioQ (ft). SUtitef 

There is no obligation on any person to make or consent to any PoWm 
application to the court or to exercise any power (i). under tha 

U84. The atatntor;^ powers, and all applications to the court and Bstales 
^consents to and notifications respecting such applications, aa; 


be eiMuted, made or given by, and all notices mav be given to, pmAiander 
guardians on behalf of infants, committees on behalf of Innaties, 
and trustees or assignees of the property of bankrupts ; but in the 
case of infant or lunatic tenants in tail a special direction of the 
court is required (ft). 

Subject to their being separately examined (0, married women tBuricd 
may make or consent to any applications, whe^er they are of foU 
age or infants (m). 

SuB'Sacr. 0 .—Aitpiicaticn of Obpifai Monty. 

1185. Money arising from sales or to be set aside out of rent or AppUc*tio& 
payments reserved on mining leases may be paid, if the court 
thinks fit, to any trustees approved by the court, or paid into court 
and applied from time to time to ouo or more of the following pur¬ 
poses (»), namelythe purchase or redemption of land tax(o) on 
estates in England; the purchase or redemption of rentcharge in 
lieu of tithes (f), Crown rent or quit-rent on estates in Ireland; the 
discharge or r^emptiou of any incumbrance affecting the heredita- 


(ft) ^ttlod EsUtes Act, 1877 (40 ^ 41 Viet c. IS), s. 40. 

<i) Uid .,». 63. 

(ft) ibid., t. 40. Tbu ci»DHcnt of the father of ao infant bos been hpld to 
bo not suffioient, ibore being do guardian (K« VtuUlick'i SioftUd S$t(U$$^ 
(IS5V}, 7 W. K. 334), nor the conoeot of a testamentary guardian {Ro 
Jameo (itobori), Deceased (ISSS), L. K. 6 £q. 334). 

(l) 8ettiod Estates Act, IS77 (40 6 c 41 Vioi. o. 18), «8. 60, 61. The 
oonsent of a married woman who is a minor most be iakon by examina¬ 
tion in the same way as if she were of full age (£4 Dro<tdwood*» SotUod 
EHaUt (1872). 7 Cb. App. 323). Separate examination baa been diapena^ 
with wbero tho maTrieu woman waa represented by tniateea {Ro KUmtrey'c 
(£arl) ScUUd Etiatu (1877), 26 W. E. 54; Be i>e T<tUey*i {Lord) SeUUd 
EcUde* (1863), 11 W. E. 036]; where her intereat wea ve:^ small {Be 
Oitndee'e Selded Brtaiee (1877), 37 L. T. 271), or arose under a dia- 
oretionory trust {Be Teayman'e TrueU (1897), 77 L. T. 484); where 
taking the examination involved considerable dday (Be ScUiday^e Betded 
EiiaUi (1871), L. R. 12 £q. 199); where she waa married b^ore but 
acquired the property after 1882 {Be Uorrie* Settled SttaUf (1884), 28 
Qh, P. 171: die BatCe Settled Bstoiei, [1897} 2 Ch. 65); and where the waa 
married after 1882 {Riddell v. Brri^gton (1884), 26 Cb. D. 220). As to 
separato examination of married women, see title 11 o8band akd Wifb, 
VoL XVI., pp. 381 et aeq, 

(m) Bottlod Betatoe Aot, 1877 (40 6 c 41 Viet. o. 18). s. 52. 

(fi) 2M.» a. 34. In the case ol purchaae-moixeT paid in respect of leasee 
or reversions, tbe court may give d&eotioDa aa to mvestineot, accumulation, 
ur payment, in order to give tbe parties the same benefit that they would 
otberwiae have had from the leM or reversion (tbid., e. 37); compare 
Settled Land Act, 1882 (45 8e 40 Viet. c. 38), a. 34; and see p. 644, ante. 
Aa to peymont into court, eee titlo Practice aed Pboceddbb, Vol, 
XXIII., pp. 147 el $eq. 

(o) Sm title I/AND TAX, Vol. XVIlL, pp. 321 el $eq. 

(p) See title EcoLsauaTican Xiaw, Vol. XI., pp. 760, 761. 
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xamU m respect of whkb eneb mosey'was paid, or affecting any 
other hereditaments sabject to the same uses or trusts! tiie pur* 
•haee of other hereditaments ( 9 ) to . be settled in the same manner 
as the hereditaments m respect of trhich the money was paid; and 
the payment to any person becoming absolntely entitled (r). 

Sooh application may, if so directs by the court, be made by the 
trustees without application to the court or upon an order of the* 
court made on petition by the person who, on purchase of land with 
the money, would be entitled to receipt of the rents and profits (s). 

Pending ioTestment, the money may be inyested in auy invest¬ 
ments in which c 4 sh under the control of the court is lor the tiiq,e 
being authorised to be invested (t). 


Part X.—Administrative Powers and Duties 

of Trustees. 


Bbot. 1.— Inv$$tn€nU 


Iav«itmeat 

cUoiei. 


1186. A Bottlemeut, whether created by deed or will, usually 
contains a clause specifying what investments of the trust funds 
may lawfully be made by the trustees (u). This clause primarily 
determines the powers of the trustees of the settlement in making 
investments, but, unless expressly forbiddon by the settlement <t*), 
they liave the extensive powers of investment which are now con* 
lerred on them by statute (w). If the inv^estment clause purports 
^ still further to enlarge these powers, it should be construed strictly 
for the protection of trustees and remaindermen (x), 

iq) This includes tbe erection of new buildings (£s N 0 vm<M*$ 8M«i 
KriaUi (1874), 9 Cb. App. CSl) i vtd see title Land Imphovsmsvt, VoI. 
XVIII., p. 978. 

(r) Where lands settled upon trust for sale after tho death of tbe tenant 
for tile were sold nnder the Act in tbe lifetime of the tenant for life, tbe 
proceeds of ssJe were directed to be paid to the trustees to be hold by 

on the trusts of the settlement (£s Morqan>'9 SeUUd BtUtU$ (1870), L. R. 
9 Eq. 6S7). Where laUd is settled on s tenant in tafi, a dlsent^ling deed 
must be executed before p^ment out is ordered; see BtaUri WiU 
(1873), L. B. le £q. 479; As (1876). 3 Ch. D. 61, C. A., not 

following Bs Wood's SetiUd BttaU$ (1876). L. B. 20 £q. 372; and. for tbe 
neceesity of an affidavit of no inoumbrancce. see TAomhiO ▼. 

(1864). 18 W. B. 523. 

(s) Settled Estates Act. 1877 (40 it 41 Twt. 0 .18). s. 35. 

(0 IMd., s. 36. As to mveetmente in which cash under the control of 
the eourt is authoiised to be invested, see E. 8. 0.. Ord. 22, r. 17 ; title 
Tnum s2fD Tudstbm. 

(») For jnveetmat olaases under deeds, see Eooyclopsdia of Forms 
and Prsoedents, Vol. XHI.. p. 679 ; for olausm under wills, see ibid,, 
Ycl. 3CV. pp. 407. 430. 

(t) A diieotion that the trustees shall invest in a particular way is not an 

prohibHIoB (Bo ifatrs, Matrs y, La Bofwt (1905), 49 Sol. Jo. 
863 ; Bs Barbs, BuHm v. Bwrks, (1908] 2 Ch. 24S), 

. («) Trustee Act. 1693 (66 A 67 Viet. 0 . 63). s. ]. As to the powers and 
duties of trustees to Invest jKoenUy. see tide Tbusvs abd Tbustibs. 

(a) Bs jrarpon. Wilson’s BttaU, (1912] 1 Ch. 56. C. A. 
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Sect. i.^Accumtdation$, 

1187. Fomerly was usual to mssrt in settlements express 
clauses directing the accumalation by the tiastees of surplus 
incomo daring the minorities of beneficiaries under the settlement 
and the destination of such accumulation. Now, howerer^ the 
statutory powers of aceumulation hereinafter stated are deemed to 
be incorporated in the settlement (a), and express clauses* are 
generally omitted in relianco on them (6). 

Trustees bolding property in trust for an infant are, in the absence 
of expression of intention to the contrary in the settlement (c), bound 
io accumulate all surplus income not required for the infant's 
maintenance by investing the same and the resoliing income 
thereof from time to time on securities in which they ai'e by the 
settlement, if any, or by law authorised (d) to invest trust money, 
and to hold tho accumulations for the tenefit of the person who 
ultimately bocomes entitled to tho property from which the same 
arise (s), that is to say, to the property the incomo arising from 
which has been accumulated (f). The accumulations, therefore, 
become an accretion to tho capito), with the result that all persons 
interested therein, whether ae tenant for life or otherwise, in 
due course and order take prccibcly the same interests in the 
acoumulatioQS os they take in the original capital (p). 

U88. When trustees have the statutory powers of management ot 
an infant's land (h), subject to any contrary intention etpreased in 
tho instruiuont under which an interest of tho infant arises (i)< ^7 
must invest tho surplus income of the land in seenrities authorise 
for investment either by the settlement or by law(d) and accumulmte 
the investments so made by way of compound interest, and stand 
possessed of the accumulated fond, if the infant attains twenty^one, 

^a) iU Moody, Woodroffo r. Moody, [1S9S} 1 Oh. 101, 105. 

( 6 ) As to the oases where the statutory powers are not applioable, see 
p. 684, poft. 

(c) Where su infant took in a legacy an interest for life that vested 
immediately, the gift of the income to the infant was considered the 
expression of a contrary intention in tho insiromont n&dor which the 
interest of the infant arose (see Conveyancing and Law of Property Act, 
1881 (44 it 45 Viet. c. 41), e. 43 (3)), so as to exclude the statutory pro* 
vision for accumulation (Be ITsiZs, fTeSs v. WsZb (1883), 43 Oh. D. 26 I; 

Bumphnyt, Eu^kroyo v. Leokt, [Z8U3] 3Cb. 1, C. A.), the object of 
the statutorr provision being merely to shorten and simpli^ oonveyancee 
and not to uTeot the constmetaon of instruments or ^tcr the devolution of 
propeny {Re JMckoon, EtU r. Grant (1885), 29 Ol D. 33), C. A. ; Be TTsOt, 
V. WeU$, sum ; £s Bnnphreyt, SumpAreye v. Leestt, «upm ); 
and, as to eases where a legacy to an infant carries interest, see title 
ExxcuTORs A»r> AnicnrtSTRATOBs, Vol. Z17., p. 373. 

fd) As to securities authoosed by law, see title Trusts amd TrustbeSi 

<s) CkmT^anciag and Law of F^perty Act, 18$1 {44 & 46 YUft, c. 41), 
S. 43 (3). The trustoes may c^ply such accumulations or any part theieol 
as ihey were income arising m the then euxrdht year (ibid.) ; and see title 
htTMxrs Airn Cbxldbms, Tbi: SVU., pp. 88,89. 

(/) Be Bciolby v. Bowihy. [1904] 3 Ch. 686, C. A. 

(y) lU Dovlby, BcwZby V. BowOf, supra, ovormling Be SeoU, 8<oU v.* BeoU, 
{I903j I Ch. 018. < . 

(A) See p. 688 , poeA 

Conv^yaqotog and Law Property Act, I 891 (44 8( 4q Tiot, e« H}, 
St 43 {7J. 
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in trust for tho lolftDt ; if As infant U a woman and marriee while 
an infant, then in trost br her separate nse, independentlj of her 
hosband, and so that her receipt after she marries, and though still 
an infant, u a good discha^e; bat if the infant dies while an 
infant, and being a woman withont having married, then, where the 
infant was, nnder asettiement, tenant for life, or by purchase tenant 
in thil or tail male or tail fem^e, on the trusts, if any, declared of the 
aecnmnlatcd fund by the settlement; but where no such trusts are 
declared, or the infant has taken the land from whidi the 
accumulated fund is derived by descent, and not by purchase, or 
the infant is tenant for an estate in fee simple absolute oj 
detenuinsble, then in trust for the infant’s personal representatives 
as part of the infant’s personal estate. The accumulations, or 
any part of them, may, Wwever, at any time be applied as if the 
same were income arising in the then current year (it). 


SiCT. 8.—3famiennncc Infanis, 

Fo««n at 1169. It is usual in settlements to rely on the power conforred by 
statute (1) to apply the property of an infant for bis maintenance, 
and to omit the trusts or discretionary powers, which until 1860 
it was usual to insert in settlements, authorising the trustees 
durii^ the minority of any beneficiary to apply the yearly produce 
of his share of tho settled fund to bis mainten;mce. Express 
powers of maintenance (w) should, however, be inserted if the 
proposed settlement is not govern^ by English law, or if the 
interests thereby provided for children arc of such a nature 
that the statutory power dues not apply; thus the statutory 
powers do not apply if the infant takes a defeasible Interest 
(mder the settlement (a). They apply, however, to a gift to a class 
contingently on their attaining twenty-one {h). 


(i) CottYeyanciDg and Law of Projvirty Act, I SSI (44 & 45 Viet. c. 41), 
s. 4S (S) (i.).{ii.), (iii.); m*i see tiUif Uwavta aku CHir.DUKK, Vo). XVII., 
p» ss* 

(1) CoUTCyancing and Law oi froperty Act, I SSI (44 & 45 Viet, o 41) 
s. 43. reijUcipg I^ord Cranworth’s Act, sUt. {\m} 23 k, 24 Viot. o, 146, 
a. SS, which is repealed by the Com'eyaneiiig and Law jf Property Act, 
1881 (44 & 45 Viot c: 41), s. 71; and ace tide Infants and immuKSN. 
Yol. XVIL, pp. SB, 60. 

{m) For forms, see Eneyelop&dia of Forms aod Precedents. VoL XIII 
p. SS9 ; Vol XV., p. 625. 

(a) huti (1883), 22 Ch. D. 5S3; ace, fortlier, title Infants 

AND CnitusxN, Vrf. XVII., pp. 88, S9. The statutory powers do 
Dot pronde for tho maioteDsnee of a beneficiary whoso interest is coatin. 

S Dt on his attaining a grtatcr age than twonty-one during the period 
tweeo hji atUming twenty .one and the Testing of his interest (£e Breed#’ 
WiU (1875). 1 Ch. D. 226). In ueb a eaao, an express provision should be 
inserted eiiher that the aUtutory^wen shall be arulable till the alive 
Teats or that the bencfli^ary ahsU bo entitled to the whole income on 
twenty.one; see Encydopedia ol Forms and Precodents, 
yol. XV., p. 627. Aa to tha esaes in which a contingent legacy carries 
interest, see titles Exbcctois and AniiniisinATOia, Vol. Xlv.. po. 272 
173; iNFANn and CwiLDniN. Vd. XVir.. p. 120; Wlixs. ^ 

(6) Ee Botfard, ffd^ord t. Botford, [189^ 3 Ch. 80, C. A., otarraling 

a. Bwn 7 .^"^ (iMij j Ch. 071 i M« At swtM’i Trol; 

t. Haovea, [1891] 2 Cn. 38. So long as no member of ^a class has 
attained a Tested interest, the income is applicable for the meinteaanoe 
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If a portions fund is proTidsd ^ the settlement, it is nsnal to sm.'l. 
empower the trustees to pro?ido mainteDance in respect of a portion XalBttt* 
to which any child may be presumptively entitled at the death oi a snee of 
tenant for life (c). Infants, 

Sect. 4 .—Advancment 


1190. A power of advancement (<i) authorises tho trustees of the Poraoi 
setti ement—bat d u ring the li ves of the spouees or the life of the survivor 
of them only with their, his, or her coDseot in writing (e)—to raise 
any part or parts not exe^ ing a specified proportion oi the expectant* 
presumptive, or vested (/) share oi any child of the marriage and pay 
or apply the same as the trustees shall think fit for the advancement 
or ben^t of that child (<;). In settlements of realty the power is 
to raise a specified sum by mortgage of the settled land, such sum 
U> be a cbarge on tbe child’s interested). Advancement has a definite 
moaning, that is, that a certain portion of tbe fund is actually 
taken out of the soUIement altogether and paid over to the object 
of the power (tX An advancement as a rule does not fall witbio 


o! a)l (^0 AdarM, Adam$ v. Adamt, 1 Ch. 320). If some members 

of tbe claa^ Lave attained tweatv^ooe, tbe infant cnembert are entitled to 
maintenance out of tbe income of their coDtingent shares, and it makes no 
didcrouce that tho clahs u capable of increase (Jte Jeffery, Arnold v. Surt, 
[ISUC] 2 ('L. 577); and. as to maiutenance. see. further, title InraKTS asd 
C ntLT>ni'K, Vo1< XVII.. pp. 87 ci neq. As to whether trustees, having 
exercised thdrdisorotion by capitalising inooiuc. can apply income aocruea 
in past years lor maintenance after those years have elapsed, see title 
Infants ani> CaiLniuiN, Vol. XVII., p. SO. note (j); Bs IVtoo, Jaekton v, 
Parrott, [1896] 1 Cb. 2S1 ; JU Cooper {BirDaniel), Cooper v. C'oopar.f ISIS] 
W. N. 40. If no discretiou has boon exercised, aeoumulatcd income may 
be applied for maintonanoo {Edwarde v. Otooo (1860). 2 De G. F. A J. 21A 
C. A.; Re Tod,Bradehator. 1*04(1913). 134L. T. Jo. 386). As to the duty of 
parents to maiiitaiB and educate their children, see title Infants and 
Childbsn. Vol.XVll., pp. 114.115. As to how far the court cootrols tbe 
discretion of the trustees, and the powers of the court ss to mainteuance 
generally, see tbvi.. p. 80; and, as to (he application of the infant's property 
lor his benefit, sAtd., p. 85. 

(c) Kncyolopa^lia of Forms and Precedents. Vol. XlII., pp. 293. 314 1 
and. as to interest on portions, see pp. 504, 695, tynie. 

(4) A power of advaocemeut is a usual power in settlements (Tamer v. 
HurysAf (1853), 17Beav. 515$ SpireU'e. Yfiuoiot(I860).4Ch. App.407); and 
see p. 543, anti. For forms of clauses iu astUements, seo Enoyclopi^ia of 
Forms and Precedeute. Vol. XllI., pp. 357, 419. 427; and in wills, i6t4., 
Vol. XV., pp. 413, 626. There is no etatntory power of advanooment, 

(s) A tenant for life who has assigned bis life interest or become bankrupt 
cannot consent (^fosl v. Hcatiy (Xm) (1826), M'Cle. 4c To. 302 ; SotlMge 
V. Oreen (1876), 33 L. T. 220; Oliver ▼. LowQm (1680), 28 W. R. 381), 
except with the snnotion of his ssognee or trustee in bankruptcy {Be 
Cooper, Cooper v. Slight (1884), 27 D. 665). The committee of a 
lunatic tenant for life may be authoiised to consent on bis behalf {Be 
BetHU, a LwuOio (1885), 31 Ch. Z>. 161, G. A.). « 

(/) A power of advancement out of a presumptive share eannet be 
sxeroisea after the share has become vested {Molpnouz v. Pletehor, [1896] 
1 Q. B. 648). 

(a) As to the extent and purpoee ef tbe power, see title Infants and 
CHTLoniN, Vol. XTIl., p. 93. 

()1) Enoyolopiedia of Forms and Precedents, Vol. XIIl., p. 857. As 
advanoee out of portions, see i5i4.. pp. 298, 315. 

(0 Be Oo4$et*e BetUement (1854), 19 Beav. 529; Be Fox, Wodehoneo V, 
Pee, [1904] 1 Ch. 480. 
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Btot. i. .th« operation of the ordinarj hotchpot clause which onlj relates to 
.Ufaaee* appointed shares (A;)» but the exercise of a power of appointment 
megt not operate to take the appointed share oat of the proTisions 

tSoei of original settlement so as to defeat an adyanoement olanse 

i^polotmeat. contained therein (Z)» 
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Sbst. 5«*-<-Potrer« in lUtpcct 0 / SettUd Policici <tnd Clu>se$ in AcHcm. • 

U9L If a sottlement contain a covenant by any person to pay the 
premimns on a policy of assnranca which forms part of the subject 
matter of such settlement, it is the duty of the trustees of the 
settlement, though it is usual to restrict their responsibili^ by 
the iDstroment creating the trust (m), to take all necessaiy steps 
to enforce payment of the premiums ^ the covenantor; bat the 
trustees incur no liability if their efforts are unBUCoeseful, nor 
are they bound to take any stepe to enforce payment if by reason 
of the poverty of the covenantor there is ground for believing that 
such steps would have been ineffectual (n). If there are no funds 
properly applicable to the keeping up of the policy, it is the duty of 
the trustees to do what they can to protect the policy and advance or 
obtain monoy for the purpose of paying the premiums ( 0 ). In such 
case the trustees, or any person advancing money for the purpose at 
their request, arc entitled to a lien on the policy for the amount eo 
advanced, together with intereet at i per cent. (p). Where do funds 
are available to keep up a policy, it may be ordered to be surren¬ 
dered (q), or sold, and the trusioes may bo recouped the amount 
of premiums paid by them out of the procoodB(r). But if the 
ccs^i guf tnut supplioe funds, or if the trustees by duly )iorforming 
their trust ought to be in possession of funds applicable for the 
purpose, then the trustees acquire 00 lien on the policy, and cannot 
confer one on another person who provides the necessary funds («). 
Trustees should insist on having the policy and assignment handed 
over to them for custody, thou^ the possession may not confer on 
them any legal estate or adyantage (i). 

Whether ue subject of the settlement is a policy of insurance, or 

<fe) ReF^ Wod$h^$ ▼. F<tXt [1904] I Cb. 4S0. Am to hotchpot ciaoaee, 
see 574 , S7S, ant4. 

(1) B€ WewUmv, Bedgion, [191311 Cb. 34, following ^'Jfobon 

▼. [1896] I I. B. 143. 

(a) See Encyclopedia of Forms and Precedents, Vol. XIII., p. 432. As 
to a life poUoj taken out by a bnsbaud for tbo bODoUt of bis w^e and 
children, aoe title Uusbahd aku Wif£, ToL XVI., pp. 399 et 9c<j,: Be 
WeUte<tdy Welxtead v. Leede (1882), 47 L. T. 331. As to life insurance 
generally, see title brsunAKCS, VoL XVll., pp. 643 et ten. 

(«) Clack T. BoQamd (1864), 19 Bear. 262; Bolfday t. Fci$r$ (So. 3) 
(1860), 28 Beav. 603; BoUt. Ball (1847), II L £q. B. 370, 

( 9 ) Claek ▼. SoBand, eupra, at p. 276. 

(p) Clock T. ffoOtmd, ewra; Omy. Downing (1874), h. B. 17 £q. 316 $ 
oompare Skeannan v. Bfilifi Empire JliUtial lAfe Aetuftmee Co. (1872), 
L. B. 14 £q, 4; and, as to lions on poiides genoialLy,see titles iHSnuKOB, 
Vol. XVII.. pp. 663, 664: Lbn, vol. XX., p. 22. 

(f) Buford y. Bartejord (1867), 23 Bear. 292. It is denrabje in cettie- 
meats of polioiea to ias^ express powers enabling tbo trustees In cose of 
diffloalty to Barreoder the polioy tor a fully paid np^eof smaller amount. 

* (f) mu T. Trermy (186^, 23 Beav. 16. 

to) Olark v. HoUmm, mwo. 

(«} See Umm v. BoO (1841), 1 aar^ 73,89. 
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any other ebose in action, the tnuteea should see that their title is 
perfected by the giTing of the neceesarj notices (e)« 

If the chose in action which is the sahjeet of the settlement be 
capable of redaction into possession, it is the datyof the tmstees to 
reduce it into possession without unnecessary delay, and if they fail 
to do 60 .the burden of proof lies on them to show that it speedy 
steps bad b^n taken the money could not have b^n recovere9(()- 

SacT. 6»—Povert ajtd Duti€$ in Retpect of Penonal Chattels, 

1193. If furniture or jewels or other personal chattels are the PsimsI 
subject of the settlement, the trustee, if and while they are in his 
possession, is bound to keep them as if they were his own, as in 
the case of any other trust property (c). But since such articles by 
their nature can only bo onjoyod by the benchciarioe by delive^ to 
thorn, it is usual to provide in the settlement that the trustees snail 
not be liable for such artiolos or to see to Iboir condition or 
inauianco. If, however, the aetui que tru$t in whose posaession insoncee. 
such articles are fails to insure them, the trustees have TOwer to 
insure them and pav the premiums out of the income of capital 
moneys in their bands (d). 

The trustoea should keep an inventory of the articles, ond may inmtorjr. 
interfere with advantage in the ovont of its borne apprehended that 
the critui que trust will dispose of them (f). If the articles are 
assigiied to the trustees by the scttlemeut, the poseession of them 
is that of the trustees, who may maintain an action against a 
wrongdoer for the conversion thereof (y > It is generally expedient 
that the settloment should contaiu express powers for the trustees 
to sell and exchange settled chattels. 

Sect. 7^—Powers in Respect of Land. 

1193. It was formerly the practice to insert in aettlsTnenta powers Sxpw 
for the trustees, with tho concurrence of the persons, if adults, for 
the timo being entitled to the possession or receipt of the rents and 
profits of the property, to ^1, exchange, mMo partition, and 
enhanebise, and during the uiinorlties of the beneficiaries to 
manage land. Powers of leasing were sometimes given to the 
trustees, but were more commonly reserved to the tenant for life if * 

(a) As to these, nee titles Ciiosss nr AcnoK,yoL IV., pp. S70et ssq.; 
Xnstoamcr, VoL XVII., p. 660. 

fb) tityUs V. Ouy (1640), 1 Mar. is G. 433; WUss v. Gresham (1864), 6 
De G. M. ii a. 770, G. A.; Grooe ▼. Piiee (1868), 26 Boav. 103; Ec 
Broaden, BUHnq v. Broijrdva (18S8), 38 Ob. J>. M6, 0. A. ; and, as to tho 
datim of trustees to convert ontstanding propWiy, seo, further, title 
TaueTS afd TRoamRS. 

(o) As to tho duties of trustees in rospoct of safe custody of trust property, 
see ibid. Tor forms of settlement of ohattels,^ee Eucyclopmdia of Fonu 
and Precedents, Vol. Xllt., pp. 325. 683. 

(d) Truiteo Act, 1893 (65 « 67 Viot. o. 63), s. IS; fe Eemonfs (iBarl) 

TrueU, Leftoy r. Somoni (£aW), ri008] 1 Ch. 821. 

(I) k<M T. Wa^ (1858), 17 W. B. 883. 

(^ Borisf T. Furkmg, [ISOt] 9 Ch. 172; and see title Tbovb AKn 
Dvrocui. For the posuMion of the trustees as against creditors of the 
husband, seo title Bsofomtot amd Insolvrmot, Vol. It, pp. 276 c: eeq. 
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adult The powera ot sale, exchange, partition, enfranchisement, 
and leasing have been superseded b; the statatoxy powers conierred 
b; the Settled I>and Act, 1882 (g), which are capable of being 
exercised hj the trusteed during the minority of an infant tenant 
lor life (ft), so that special powers lor these purposes are now 
generally omitted, except in the case of settlements of land by way 
of tri^t for sale (i). 

UM. The power of management during minorities is also 
generally omitted in relianoe on the statutory powers of manage¬ 
ment (ft). In such a case the trustees enter into possession and 
manage or superintend the management of the laud, with full power ^ 
to fell timber or cut underwood from time to time in the usual course 
tor sale, or for repairs or otherwise, and to erect, pull down, rebuild, 
and repair houses, and other bnildinCT or erections, and to continue 
the working of mines, minerals, aud quarries which have usually 
been worked, and to drain or otherwise improve the land or any ^lart 
thereof, and to insure against loss by fire, and to make allowances 
to and arrangements with tenants and others, and to determine 
tenancies, and to accept surrondors of leases and tenancies, and 
Mnerally to deal with the land in due course of management; 
but so that, where the infant is impeachable for waste, the 
trustees must not commit waste, and must cut timber on the same 
terms only, and subject to the same restrictions, on and subject to 
which the infant could, if of full age, cut the sanie(i>. The 
trustees mav from time to time, out of Uio income of the land (i»)p 
including the produce of the sale of tituber and underwood, pay 
the expenses incurred in the management, of in the exorcise of 
any power conferred by the statute, and all outgoings not payable 
by any tenant or other person, and must keep down any annual 
sum, and the interest of any principal sum, charged on the land (a). 

Trustees have also a statutory power to insure buildings or other 
insurable property against loss or damage by fire aud to charge 
the trust estate with the premiums (ft). 

1195. Apart from the statniory powers, inistoes of land for au 
infant absolutoly entitled could repair but not rebuild (c). A power 


(c) 45 St 46 Viet. c. 38^ see pp. 652 et $eq., anU. 

(ft) Sett Jed Land Act, 1^2(46 A 46 Viet. c. 39), s» 60; see pp. 629,630, ante. 

(») See Euoyclopttdia of Forms and Precodenta, Vol. XI11., pp. 689, 691. 
As tosalee, leasee etc. by trusteee, see tiUes Poweks, Vol. XXllI., pp. 72 ul 
$$q.: Trusts akb Teustxu. As to settlcmcou by way of trust for sale, 
see p. 530, anU. 

(A;) See ConTcyandng and X^w of Property Act, 1881 (44 5c 45 Vlot. 
0 . 41), s. 42 (1); title Ivtahtb and Cbildosn, Vol. XVII., pp. 87 si aeq. 

(I) OoQTeyaacine and Law ol Property Act, 1881 (44 A 45 Viet. c. 41). 
s. 42 (2). As to the poweis of a teaaat for life to out tunbor, boo pp. 600 
H aeq.j 658, 659. anU. 

(ssj There is no power to^y the expenses of manaffement out of eorvui 
(£s Jackaon, Jtuhaon v. Tatboi (1882), 21 Ch. D. 786). 

(а) OoQveyanciug and Law of Property Aot, 1881 (44 A 46 Vlot. o. 41), 
I. 42 (3). 

(б) Tnistee Act. 1893 (66 A 57 Viot. o. 68), s. 18; see title Teustb 
AMD Trustsxs. As to tbs iosarable interest of trustee, see title Imsub- 
AMCa, Vol. XVII., p. 523. 

(e) Bridga r. Prows (1843), 2 Y. A a €h. Cue. 181. 
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to keep buildingH in good repeir only aatborisee trortees to keep 
them 10 habitable repair (d), and does not aothoriee the rebuilding 
of a maoeion («); but a power to erect a mansion•honae involves 
a power to mi^e suitable appendages, such as lawns, pleasure 
grounds and approaches (/)« A power to improve an estate by the 
erection of farmhooses and outbuildings authorises the erection 
of labourers* cottages (p), and a general power to manage and 
superintend an estate covers expenditure for the erection of 
larmhooBes and other buildings, repairs to old farmhouses, draining 
and foQcing, making and sinking wells and pumps, erecting 
a bridge, and forming, altering, and repairing ro^(k). A power 
' to lay out rents in re^Atring does not authorise a mortgage ^ the 
property to raise money for that purpose (t). 

If trustees, acting Ixnid Jide but without authority, lay out trust 
monep in improving an estate, they are only chargeable with the 
loss, if any, thereby occasioned to the estate (k). 


8aoT,7, 

Powenlu 

ftespeetef 

LanA 


UsblUty Cor 
loA. 


Sbct. 6. —Power to Employ Agents and Charge for Services, 

1196. It is usual to insert in settlements a power for the trustees SapioTmant 
to employ agents (f). This power has never been considered o< scuta 
judicially, but it is conceived that u does not authorise a trustee to 
delegate his personal discretion, but merely confers on him in all 
cases in which a prudent man, acting for himself in the ordinary 
course of business, usualiy omploya them, the exoneration which is 
given to trustees by statute in the case of bankers, brokers and 
other persons with whom trust money may be deposited (m). The KoniaAiad 
Domination in the settlement of a purtiunlar agent has always been N(wt 
held to relieve trustees from any responsibility for employing him 
in tlie absenco of laches on their [Art (n); but a person nominated %b 
agent has no right to compel the trustees to employ him (o) or to 
contioue him in employmeut (p). 


(d) Citohe V. Cholmondeleu (1808), 4 Drow. 388. 

(«) lOrd. { DUaeard v. WiaiUff (1604), t Rop. 1093. 

(/) Lombe V. Stoughton (1840), 17 Sim. 84. As to what is a mantioo* 
bouse. SCO note (r), p. 8il. ante. 

(o) Btvere {Lord) ▼. Fox (1863), 2 Eq. Bep. 776. 

(a) jSowm V. Strolkmors (1849), 6 Jar. 92 ; Be Letlie'e SeUlsment Truett 
(1878), 2 CL 1). 186. As to land improvement generally, see title Lahi> 
iMPBovBUKvr. Vol. XVlll., pp. 276 et eeg. 

(1) FitxaJferUy v. OvUkaw (1871), 24 L.T. 773. 

(k) Vgee v. Foeter (1872), 8 Cb. App. 309; (1874), L. B 7 H. L. 318; 
Cooks 7. Chohumdelsy, eupn ^; Jeeee v. JAogd (1883), ^ Xi. T. 060, 

(l) For forma, see Enoyclopedia of Forms and Preoedenta, VoK XIII., 
pp. 302,348,440. 

(m) Anon. (1701), 12 Mod. Bw. 680. As to the employment of agents 
by trasteea gunernUy, see title trusts and Tbustbrs ; and as to their 
exoneration treni liability for the einploymcoa ot bankers and brokets, 
see ibid. ; Tnisteo Act, 1893 (68 8t 67 Viet o. 63), s. 24. 

(n) V. Herring (1892), Free. Cb. 49 ; v. Snegd (1828), 2 

Uol. 186, 200. 

(o) Finden v. (1848), 8 Pb. 142. 

(9) Shaw V. XawtsM (1838), 6 a A Fin. 129, H. L. t Behneg v. KeUg 
(1871), 19 W. B. 1171; Foster t. BUleg (1681), 19 Cb. D. 618; but ka 
Wmam T. OerM (1887)» 8 Sizn. 349. 
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Tmstods ot Battled estates ma; appoint a receiTer and manager 
with the consent of the tenant for life {q). 

It is also nsTial to provide that a trostee shall receive lemunoration 
for services rendered by him to the trost estate in a professional 
e^»acity (r). 


Part XI.—Resettlements. 

8sct. and OiyeeU 

1197. A resettlement is a deed to carry onia family arrangement, 
which is commonly entered into with regard to settled land on the 
maniage or coming of age of an eldest son, or other first tenant in 
tail in remainder expect^t on the death of the tenant for life in 
possession. In the great majority of cases the purposo of the re^ 
eottlement is to provide an immediate income for the oldest son in 
lien of his continuing depondont on the bounty of his father during 
the father's lifetime, while in return ho curtails his reversionary 
estate in the inhoriUnce of the settled property, so that in the 
event of his death without issue the property goes over to the 
younger members of the family. The essential requirements of 
a resetilement in no way differ from those of other deeds of family 
arrangement, that is to eay, the resettlement mnet be mutual and 
reasonable (a). Parental influence is an inseparable incident of a 
resettlement, but if properly exercised is not objectc^l to by the 
court (&). It is not necossary, though it ih advisable, that a sou 
on the making of a resettlement should have separate legal 
ad^ce (e). 

SscT. %^UfH4d Proviiiom. 

1198. Where an estate is limited co tho ordinary uses in strict 
settlement, that is to say, to the use of a man for life, with 
remeinder, subject to ebargts for the jointure of bis wile and 
portions for his younger children, to the use ot his first son in tail 
or in tail male, son having attained bia majority, a resettloment 
is generally carried out by the execution by him of a disentailing 
de^ (dX in which the father commonly joins, both as protector of 


iq) See Daoot v. Baget (1841), 10 L. J. (cir) 116. As to the appointment 
ol s receiver by the coart is igiinst tho tenant for lilo, or as against tho 
trustees, see title BscxiVEes, Vol. XXIV., p 362. 

(r) Sm Encyclopedia of Forms and Precedents, VoL XIII., pp. 302,848, 
440. As to the TfmuneraUon of trostees, ace title Trusts ahd Trustees. 

(a) Seo title ’Fautvt ABRAKOBMENts, Vol. XIV., pp. 648, 640. For a 
ease wbero the ocnxH ordered that a reaetiWment ehould <«ont^n areetiaiut 
on antioipation umilar to that contained in tho original eottlement, eee 
2>e Jftwfofki V. De ifortafia^l876), 88 L. T. 686. As to family arranganwta 
goncraUy, eee title FAiai.T AaRAiaaiiiRiiTS, Vol XIV., pp. 680 et im. 

(8) UMy%j, f/oNya (1869), 41 ClL D. 200, 200; anl see Utle Famet 
AElUHOiioutTS, Vol. XIV., p. 646. 

(a) HMyn v. i7c6^, aapto, at p. 206 s eoe title Familt Arrajiob* 
mas, VoL XIV., p. 561 i and eeotuks Soucntoits. 

\d) As to disentailing deeds, see title Real Fbofertt ahu Chattels 
Beal, Vol. XXIV,, p. 266; and for forma, eee Enoydopedm ol Forma 



the Bettlement (e) mi for the porpoee of ooDTeying bis life eetater 
By each disentailiog deed the estate is asaally cooveyod to a 
graoioe to uses to bold to such uses a 6 tlie father and son shall 
jointly appoint, and in default of snob anpuintment to the uses 
subsisting under the existing setiloment. The resettloment proper 
is then effected by tbe father and son in exercise of the joint 
power conferred on thorn by the disentailing de^ (/). TM new 
uses are generally expressed to be subject to the uses and charges 
preceding tbe son's former estate tail, except the iaiber's life estate. 
If the roHottlemeot is mode on the marriage of tbe son, tbe first of 
tho new uses is generally to provide by reiitchargoe piU'inoDey ( 7 ) 
for the son's wife, and then an annuity for the son during tbe joint 
lives of himeeU and his father, and a jointure for the eon's wUe 
if she shall survive him <^). If the son is neither married nor 
about to marry, power is generally reserved to bim to charge the 
estate with pin-money and jointure rentebarges. Subject to theso 
charges, tho father's old life estate is by the resotilemont restored, 
which restoration has the effect of also giving back to him the 
poners aimexod to tho life estate by tbe ortginul sottlemoot (t). 
That estate is followed by the limitation of an esUte to the son for 
bis life. After the <letenujnation of this latter estate, the property 
ifl given to the son's first and other unborn sons successively in tail, 
or in toil to ale, wiUi remainder to such sons successively in tail 
genera). These are iollowed by limitations of life estates to tbe rod's 
younger brothers and estates toil or tail male in favour of tbe lesne 
of tbe son's younger brotliers, and sometimes by limitations in 
faronr of collateral branches of the family. If limitations in favour 
of the son's daughters arc iotrodneed, they are generally mads to 
the daughters auccossivoly in tail male. The ultimate hmitatio^ is 
generally to tbe son in fee. 


and PrrmlfntR. Vol. V.. pp. 434 stq. As to cstatea tail, see title 
RXAU PaOPCRTT AND 4*QATTRL8 RXAL, Vol. XXlV., pp. 241 H 4€q, 

(«) Seo p. 6U2, * 

If) li'ora prcc<ucnt of a r«Acttlemeot, see Encyclopsdia of Forms and 
PreerdonU, Vol. XIII., p. 375. 

(p) Sos title Durban x> AXn Wife, Vol. ZYl., pp. 367, 358; and see 
p. m6, ftnte. 

(A) Ar to iointurv, soo title Real Pbofbbtt a3ci> Chattels Real, 
VoL XXIV.. p. 132. note (p); pp. 685,686, ante. 

(i) He WrigM*$ arut Mcnkan (1864), 28 Ch. D. 03. Tho 

Ktatutory powoTH conferred by tho SeHicd L^d Acta (sec ootc (e), p. 024, 
onfr) are not afleetod by Ihe rcscltieznout; see pp. 630.637. onic. roneur- 
reoee in a settlement iHiich revoked tho nsca, Un^ts, limitatious, intents 
aud pumoecs of the origmal aettlcixu^nt doon not put an end to a power to 
charge thereby couforrM (£e<mi v. Svam (1853), 1 W. B. 216, C. A0« 
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Part XII.—Miscellaneous Clauses in 

Settlements. 

Sbot. l.~Pro(ecior of Ou SrfUcwrnt 

U99. Any oottlor (k) ootaillng lands may appoint by the Betblo« 
ment by wbicb the lands are entailed any notnber o! persons in 
ti$€, not exceeding three, and not being aliens, to be protector of 
tbe settlement in lien of the person who voald otherwise have 
been protector (i)» and either for the whole or any part of the 
period for which such person might ha^e continued protector, 
and may by means of a power inserted in sach settlement 
perpetuate during the whole or any part of such period the 
proteotorship of the settlement in any one person or number of 
persons ia esic, and not being an alien or aliens, whom the donee 
of the power shall think proper by deed to appoint protector in lieu 
of any person or persons dying, or by d^ relinquishing the 
office. The person or persons so appointed may no protector, 
either alone or jointly with any other person then protector, but the 
number of persons to compoee the protector must never exceed 
three. The person who would otherwise have been solo protector 
may be one of tbe persons appointed protector if the settlor thinks 
fit, and, nnloss otherwise directed by the settlor, be acts as sole 
protector, if the other persons constituting the protector have 
ceased to do so by death, or relinquishment of tbe office by deed, 
and no other person has t^sn appointed in their place (rn). 

Every deed under which a protector relinquiabes his office, or is 
appointed under a power in the settlement, is void unlosa duly 
enrolled within six months after execution (n). 

A protector should not be appointed by ^e court except upon a 
special case(o). 

Tbe office of protector survives, and does not cease on tbe death 
o! one of the persons appointed protector by the settlemeut, unless 
survivorship is excluded in clear words (p); but, if all tbe persons who 
are appointed protectors are deed, the office falls ^ck to the 
tenant for life ( 9 ), unless the settlor has otherwise directed, lu which 
case the Chancery Division of tbe High Court is the protector (a). 

(fc) This iucludes a trustee upon trust to settle {Dank€$ v. Le De$ptnesr 
(BartmM) (1643), 11 Sim. SOS, 627. 

(l) That is, the owner of the first existuig estate, not boiog an estate for 
years under tbe settloment prior to the estate tail under the same sottlo* 
ment. As to the persons who aro proteotors of the Mttlemout and as to 
diseotailing assurances generally, see title Bkai. PnoPsatT akp Coattels 
P xAj;., Vol. XXIV,, pp. 360 ef 366 st ssg. 

(m) and BoMTories Act, 1883 (3 4 Will. 4, 0 . 74), s. 32. 

(a) Ibid. For form of % de^ appoioting a new protector under a 
power in a settlement, see Enovolopcsdia oi Forms and Precedents, 
Vol. XIIl., p. 706. 

(e) V. Xe DespsAcsr (Bonmets), $upra. 

1 ^ Hol% (1673), L. R. 16 £q. 176; OohsAV. Bayl^^Worihinfftcn, 

(^) V. 01ioiiitei4«A (1660). 10 Ch. D. 170. 

(s) Fines and Recoveries Act, 1633 (3 4s 4 Will. 4, e. 74), s. 33; Judicature 
Acs, 1678 (30 & 87 Vlct. 0 . 00), s. 34. 



Part ZII.—Misceldanbotts Clausbs m SvmsinNTS* 


Sbct. ^ — Shifting 
6uB*8Ecr. Oaignl, 

1200. Shifting oUases are proviaionB inBerted in settlements 
which hare the effect of ehiftiog the estates from the per boos taking 
under the settiemeot on the happening of a contingeno; designated 
in the shifting danse, such as the accession to another estate^ or to 
a title of honour, or failnre to com pi j vith some condition imposed 
bj the settlement (6). Shifting clauses most be so fram^ as to 
take effect within the period laid down the rule against peq>etai- 
ties (c), and if so expressed as to be divisible they may be good in 
one event and bad in another (d). 

1201. It has been laid down that five points in shifting clauses 
deserve special attention (€):— 

(1) The event in which the shifting clause is to take effect must 
be accurately deeeribsU (/). A general direction that it shall take 
effect on a person's accession to the family estate maj not apply to 
the event of his succeeding to a proportion of it, however large ; 
nor to the event of bis saeceeaing to the whole, if it is charg^ 
with an incumbrance to which it was not, in fact or in coutingencyi 
liable when the settlement was framed (ft); nor to accession to the 
family estate under a subsequent and independent instrament or 
by act of law(t). 

For form of shifting datuo, tee Encyclop^^a of Forms and 
Prooedonti. Vol. XIII., p. S27. 

(v) For the rule against perpetuities, boo titlo Pbepktuitibs, Vol. XXII., 
p. 20S. As to its ^pUosbilitj to oommoD law oo adit ions, see thtd., p. 314. 

(d) Mile$ r. Harjord (1879), 12 Cb. D. 691. 

(s) Co. Litt. 327 a, liutler's note* e 

if) It soems that if the estate is stated to bo direeiod becaase other 
provision has been made for the peison from whom it is taken, the gift 
over fails if the provisioD turns out not to have been made (Carter 
PsotV] (A'ort) (1871), 41 L. J. (CB.) 163). 

(^) Thus a mao was hold not to succeed to estates where the whole of a 
partiooUr property bad boon subtracted therefrom in favour of other 
persons [Mcyrick v. Xowb, Meyri^ r. Mafkioi (1874). 9 Cli. App. 237; 
and see Oarainer v. JeCtcoe(18S2), 12 C. B.(v. 8.) 508,037). On the o^er 
hwd, sueceeBioD to a portion of estates settled on a roarriw was held to 
bring into operation a shiftiDg olauso where the seberoo of the will was 
that part of tho estates referred to should be severed from the rest 
(iftekVihwaif V. MideUihioaii (1858), 4 C. B. (K. a.) 790; see StatkpooU 
V. BtochpocU (1813). 2 Con. &I^w. 489. 501). 

(A) V^ere the limitations of the estate are extrinsic to the settlemoot 
containing the shifting clause, if a ehaige is created, die clause does not 
operate (Hamfow v. &und (1^2), 2 De U. M. it G. 190,203; Fagakerly v. 
Ford (1831), 4 Sim. 390; see Moyrick r. Xmpi. Mcyrick t. Jfalfttor, 
On the odier hand, the operatioD of the sbirtang danse is not 
prereated by the fact that a man hat anticipated a portion of the estate 
which deeoends to him (Homsofi t. Bowiwf, tupre). 

(0 Thns, where there was a shif tin g danse m the event of the testator's 
eldest SOD ooming into actual possession of estates entailed on the testator 
in remainder, it was held that dds meant coming into posseesiot^ under the 
Ijcnitatiooc of the entail, and that the eldest son hav^ come into poMce« 
sioD imder a devise in the will of a prior tenant in tail who had barred the 
entail and acquired the fee simple, the shifting dauie did not operate 
(Toylor t. Barewod [S^) (1844), 8 Hare, 372; if synch v. /«aw*. Jlay^iel; 
V. MfUkiac, swpro). But if an estate tail is baned and resetdsd as 
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(2) The claoee should describe acoxuatelj whet estates or interests 
Bhiftiitf the jonn<;er brother solely, or both the younger brother and his 
Claii»as> iss^Q tnale, are to take is the family property, so as to give the 
Ai MtAtai classe the efiect oi making the second estate sblit Irom them (k). 
(obegiTa. (8) Eqaal attention most be ob8er7ed in describing the person 
Tb«BMQ4 to whom the settlor wishes the second estate to devolve when the 

to take, party ^accedes to the family estate. It sometimes happens that the 

settlor dh^ta that, on the accession of any of tne subsequent 
tenants for life to tbe family estate, the second estate shall devolve 
to the person next entitled in remainder^ who in the case proposed is 
tbe son of the tenant for life, or, where such a limitation is intro* 
duced, the trustees for preserving the contingent remainders (fX 


part of one transaotion, the estate being andimini«hcd in cnaljty and 
UQimpured in value, tbe new Hmitatiooe may be eonsiderea as a oon* 
tinoaiion of the old, the qaesUou being not wbethor the estate, which has 
0000 been takeo oat ot tho sottlemont, oomca bock or nr)t, but whether in 
coming back it goes in tho mode io which it was to go gkcoording to tbe torms 
of the settlement {Ilarmon t. Round (185S), 2 De M. ic G. ISO ; see 
F<u<tlmly T. Poni (1831), 4 Sim. SSO, 416 ; and see ifonypsuny v. Bering 
(1862), 2 De G. M. 6e G. 145, where it was hold that a shifting clause 
operate DOtwithstanding tho eiUargcmeot of a tonanoy in in 
remainder into a fee aim pie in romaioder). But slull.ing riaasca 
which take away an estate are eonstruod sfriotly, and whore a shifting 
elauac was to operate in the eTSut of taoeession to a certain estate 
'* under any now e^cieting or fntare will or soltleinont or other aMoranoe,** 
it was bofd tbtft it did not aftoct succession thereto as heir*at‘law 
{WaXmeeUu v. Gerard (1881), 20 Bear. 321). In constming fdiifting 
olauses. the words oldest*' and *'younger" aro always road and 
construed tn theirprimary signification {Wilbrakam v. Scariehriek (1847), 
1 H. L. Gas. 187 ; aee iioarUkrick v. KeoUoton (1838), 6 Cl. 6c Fin. 808, 
H. L.: compare MendUh r, Treffrg (187S), 12 Ch D. 170 ; and see 
p^ 687, 688, ante), anleu it is imposcuble to interpret the shiftiog clause 
aooording to the Uteral meaning of the words {Bathurel v. £rHngton (1877), 
SApp.Cat. 898). 

(is) Thus, whore a testator dirreted that, io the event of his brother or any 
son of bis brother's body suoooodiug to a named estate, estates wlilcb wore 
by the will settled upon trosi foi the brother for life with remaiudor to his 
first and other sons in taO should go to t)ie person autd persons who by 
virtue of tbe will would become novt entitlou to the same, tbe brother 
having become tenant for life of the named estate and his oldest son 
tenant iu tail in remainder, the son was held not to have socceeded to the 
named estate, and to have become br virtue of tho shifting clause tenant 
in tail in remainder of the estates devised by the will {Bagot v. L^ge (1864), 
10 Jur. (x. s.) 994). ** Entitled " in Buoh a clause means entitled in posses¬ 
sion and bonefid^y (ChoHeg v. ZoveZond (1863), 33 Beav. 189: I7m6srs v. 
Jaggord (1870), L. R. 9 Eq. 200). A porson does not cocao into possession 
of an estate for tho parpoeee of a shifting oUuso by becoming entitled to an 
estate in remain dtar titbor for life (Jfon^^mAy v. Bering, ticpra: soo 
Cweon T. Onroon (1859), 1 Gitf. 243), or in tail [Bagot v. Legge, lupro), nor 
by aotnal possession obtained as a pnzchaser for value, a mortgagee from 
owner, a tenant from year to year. Or a leeBoo for years rendering 
rent, a judgment oieditor, or tenant oy eUgU {Toglor y. Hartvood {Sar^ 
(IM), 8 Hare, 27^ 384). where treatece were wtitled under a manage¬ 
ment elaase to receive iht roots and profits of an estate during the minonty 
of an infant, the infant was held not to be eotitied in poMOssion within 
a shifting clause (X^lfe v. RolAss (fiorl), (18941 2 Oh. 499, (X A.); but 
a man may be entitled in posscstion notwjtbstanfog that tbe whole inoome 
.of the property is eatsa up by ehams and that tiiere are no surplus rents 
sac prMts (ife Vatiog, Thornton r. vaHog (1893), 62 L. J. (cb.) 662). 

* (0 For a case where the poison entitle in remaiuder is the son of the 
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should dis without issue iii&le» the seooud estate would devolve to 
the oollateral branohee of the family under the ulterior limitations, 
but it could not be the intontion of the settlor that this should 
take place while there should be iaeae male of hie own bodv. To 
obviate this and other incongroitiee of a similar nature, the snifting 
elausa should be eo framed as not to take effect unless C. or D. or 
some hsue male of their bodies should be living when B. accedes to 
the family estate; and so as to provide that i! the second estate 
shall have shifted, and C» and D. shall afterwards die without issue 
male, the second estate shall again rovort to B. and his issue male, 
acceding to the original limitations (n). 

1202. A shifting clause takes effect immediately on the happening 
of the specified event, and there is no difference for this purpose 
whether the clause is expressed to take effect ** then " or ** then 
and immediately thereupon " (o). If tbe shifting clause is to operate 
as often as the event referred to is to recur, this should appear 
horn its ierme, but an intention may be gathered from the meaning 
ol the clause as a whole in the absence of express words (p). 

1203. It may be desirable that provision should be made to defeat 
charges for jointure and portions on tbe estate that shifts, but this 
largdy depends on the probability of the charges being provided 
for out of the estate to which there is succession 

1204. Shifting clauses are not confined to carrying over an estate 
in tbe event of accession to another estate, but Cbej are commonly 
employed to impose a penalty for disobedience to an injunction 
contained in tbe settlement. Thus, clauses have been introduced 
providing for the cesser of the interest of any taker of the estate 
wlx> f^ls to profess a specified leligion (r), or to comply with a name 
and arms clause (s), or to reside at a specified place (0* 


J i) For form of revorier clause, sec Euoyelopcsdis of Forme and Pre* 
sots, Vol. If III., p. 627; ood compare Trmx^r v. Tmvr (1842), 13 

0UD. 108. 

(o) Ceps ▼. Bi Xo WofT (1873), 8 Cb. App. 982. 

(p) Bee d. LumUw v. Sforfwrovqh (BcH) (1235), 3 Ad. & 3, 38 j but 

see 8carbotoitg\ (Aorf) t. Bm d. SaviU (ISSOj, 3 Ad. £1. 897, 964, 
Ex. Oh.: ifensipenfty t. Benag (1852), 2 Be 6. H. it 0. 1^, ISS. 

(c) See En^clopsdia of Fonus sod Precedents, VM. XllL, p. 627 ; but see 
Boimetdalt (Ktscouaf) v. Wut (1871), L. B. 12 £q. 280. 

(r) Carteret v. Carteret (1723), 2 P. Wins. 132, and Seymour v. Venum 


(1857), 6 Pu 6. M. it 6. 662, C. A.; (1859), 7 H. L. Css. 707. a gift over 
if tli« tontator*! grandcluldreo should bo ^uoAtoil abroad, or not in tho 
Protestant reUgion according to the rites of the Church of England, was 
held by all the Judges before whom the case oame not to be brought into 
owatioA^long reajdonee abroad, and attendance at Roman Catbolio 
s^oola. The oo^ does not insert a clsuie of this natura in a settlement 


spools. The court does not insert a clsuie of this nature in a settlement 
to be made by an infant on marriage (Be WUliame ( 1860 ), 6 Jur. (n. s.) 
1064 ). 

(#) 8 ee p. 697 , post 

(I) *' Residence ** impJi^ noidcmidl. but personal presence in the locality 
at some time or other {Waleoi v, Batjteld (1854), Say, 534). A condition 
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1205. One of the meet oommoo usee of eiufting clausee in eettle* Cls 
menta occurs in what is known as the name and arms clause^ whereby tad 
a settlor imposes upon all persona succeeding to an estate under the 
settlement an obligation to take his name and bear his arms. Such 
a clause (tf) first indicates the persona on whom the obligation is Form, 
imposed, that is, every person burning entitled under the limita¬ 
tions of the settlement* whether legally or equitably* as tenant for 
life or tenant in tail male, or in tniJ* to the possession or receipt of 
the rents and profits of the settled property, and who shall not then 
use or bear the specified aumame and arms (a). It then directa 
that any such person (l») within a specified penod after becoming 
entitled as aforesaid (c)* unless he shall be an infant* in which case 
the obligation is to be performed within the Rpectfied period after 
attaining twenty*one(^, shall apply for and endeavour to obtain a 


Bsor. & 
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as to residence, whore no Mriodfor residraco is fixed, has hoen hold too vogue 
to be eolorced t. Cromfry <1S23), Turn. & R. 530 ; compare 

Dunne v. Dunns {ISOd), 7 Do O. M. it Ct. 207* C. A. ; Wgnn4 ▼. Fletcher 
(1857), 24 Beav. 430); but a condition imposing residence in a honie for a 
spooiflod period in each year Is rj<torcca* though it need not involve 
spending a night in the £ouse (Ifofcof v. BofJitJa, (1854). Kay, 534) ;or 
personaJrvsidcncvtiPe JfotV, ITufnef V. Ifotf (18S4)*250h. D. 005; compare 
Kf Wrichi^ Mott v. /kfott, [190^ 1 Cb. 231). Abecoco on oOloial duty is not 
a breacn of such a condition {no Ad<M>,[l900] 11. R. 3U). Theoondition 
as to rcsideoce is nowodays lew ImTOilant, inaainucU ae it may be defeated 
by the exercise of the powcia of sale and leasing coufened by the Settled 
Laud Act, 1832 (45 6t 46 Vicf. o. 38); see p. 638, ante. The eondilion is, 
however, effectual so far as it doce uot hinder tho tenant for life from 
dispofting of the property Foynes* Romp v. Doynct (1837), 37 Ch. D. 
306 ; i?s Trenci^ord, Tvcnc&oid v. TrtiUhard, [1802] 1 Ch. 378; Rt XWotr, 
[1009] 11. R. 311). 

(tt) See Enoyclopwdia of Forms and Prveedenta, Vol. XIII., p. 624, 

(o) *' KntitlM *' meana entitled in poesewdon and not inintermt {Lan<fddU 
(f«^y) V. (1856), 8 De G. M. Sc C. SOI, C. A.; Fs Finch, X55t#f t. 

ounry (1881), 17 Ch. T), 211, C« A.; eco Re Greenwood* GoodJtarf T. 
Woc^hea^, ri903] 1 Ch. 749, C. A.); but a person if tioue the leas entitled to 
poMCS*ion beoauiio there are so rents to receive (Re FoWey, Thernion v. 
vnriev (1893). 62 L. J. (CH.) 652); and see note (A;), p. 694. nnU. 


'niieff (1893), 62 L. J. (CH.) 652); and see note (li;)* p. 694. nnU. 
(5) If the person entitled » a female, the obligation may be in 


imposed on 


her husband {Be WiViame (1860), 6 Jur. (K. 8.) 1064); but an exception is . 
sometimes mMo iu favour of hasbands who are peers or sons of peera; soe 
Effcrion v. DrowA/ow (Rari) (1853), 4 fi. L. Cas. 1* 7. 

(c) If no period is epedUed it is suffident if the change of same is effected 
wi^in a reasonable time, oonsidoring the ciroumstaocee of the case (Davies 
▼. Lc\ondee (1B35), 1 Bing. (n. c.) 597. 018). In the absence of a time limit 
the clause may be void as transmseing the rule againat perpetuities 
(BsfinsW T. Bennett (1864), 2 Drew. « Sm. 266). 

(d) In the argnmeot In Senmotir v, Femoa (1864)* 10 Jur. (w. 8.) 487, it 

was stated that the court kaa never decided that whM in a name and arms 
clauie the words ** under twenty-one had been omitted, the tenant in 
tail mnat assume before that age; but it would appear that non-compbanee 
by the Infant would Involve iorfdtnre (Bevon v. Mahon^Sa^an (1898), 81 
L. R. Ir. 842, C. A.: and see Porfri^ v. PaHridee, [1894] 1 Qb. 351); see 
Ourtersf v. Carteret (1728), 2 P. Wms. 132 (as to me eoMliance by infants 
idth a urovision as to nrofessing religion); and see Gate 


witft a provitlou as co proteasing religion); and see wAilfiAyLmV Caee 
(1603), 8 CJo. ^p. 42 b (as to loss of efetate by failure of an infant to perform 
a ooodition). ad Infant, however, not having power to fix hii pl8be of 
nsldenoe cannot be sdd to ** refuse or neglect^' to perform a eonditioii aa 




698 


'SsTTLXMKHn. 


ShUUsi 

ChBiH. 

T)m fc if t a ito a 
oImm. 


wr-“ 

tolhiftUlf 

dtBM 


licenoe from the Grown (e) expresdj anthoruing him to take and 
nae (jo the specified anmame and the ^^ecifi^ arms {k). 

1906. This olaTise is generaliy followed by a shifting clause direct¬ 
ing that, in the event of non-compliance with the direction to take 
the name and arms(Q» the interest of the person 00 failing shall 
determio^ and the settled eetates ahall go in the manner in which 
they wftnld have gone if each person, being a tenant for life» were 
dead, or, being a tenant in tail, were dead and there wore a failure of 
issae. The ^ee given (j) with regard to shifting olanses, except 
rule 6, apply in framing ehifting olanses intend^ to operate on 
non-compliance with an injonction, but it most be remom^rod that 
in the name and arms proviso the cesser of estate is intended as a 
persoosl panishment against the individual neglecting to comply 
with it» wnile in the case of clauses intended to operate on accession 
to an estate the object is to prevent the union of two estates in the 
same branch of ue family. In the case of a tenant for life, 
therefore, who refuses to comply with an injunction, tho estate is 
made to devolve on the next remaindermen, who may be his 
children (k). In the case, however, of a defaulting tenant in tail, the 


to niidooce (Parry v. JUlferU ( 1671 1, 16 W. B. 1000 ; Fartrtd^ t. rariridgtt 
(1694) 1 Cb. 3511. 

(«) If DO memod of aasuming the oaroe is spnoiAod, tho voluntary 
aesujoptiou of it cveo by an infant is sulScioot (Hvs d. Xummbo v. Joifs 
(1883), 6 B. Aid. 544; X>09i«i v. ZoiOfidM (1636), 1 Bing. (M. Cj 597 ; 
Bma V. JlfoAot^Hdoon (1603), 61 h. R. Ir. 342, C. A. ; seo Barlow 
T. Batman (1730), 6 r. V^mn. 45). Bat whore the condition nan to take 
the name for themselves and their hous/* it was said that many acts are to 
he done to oblige the heira to take it. such as a grant from the King or au 
Act of Parliament v. Askty (1745), 4 Bnrr. 1930, 1941). As to ^e 

me^twds by whi<m a new name can be assumed, see title Kamb amp 
Aams, C^axos or, Vol. KXI., pp. 349 at teg. 

(/) ** Take and nie '* means ** take and thereafter use,'* so that dUoontinu- 
aoeo of the name involves forfoltnre (Bs Draxt Duneany (Baronsss) v. 
Sowbridgs (1904), 75 L. J. (CB.) 817 ; see Blooms v. Brd^Aaw (1668), 4 
Drew. 230). 

(g) If the claoie dose not enjoin the assamption of the name as a sumarue 
it is sufficient that the devisee has the name as a chiistian name [Bennett v. 
Bennett (1664), 2 Drew. 5e Sm. 256). If the devisee is reouired to assame 
the prescribea surname, the use of it before bis own family name is not a 
oompHance with the condition {lyByn^ri v, Gregory (1874), I CiL D. 441, 
445): bat, if the preaoiibed ntroame is to be sssumed alone or together 
with the devisee's family oame^ it may bo osed before the family name 
{^Sver^ey, Mildmay vTlaikliiM, [1900] 1 Ch. 96). 

(A) If the royal lickioe through the Heralds College cannot be obtained, 
the devisee is relieved from the condition {Be Oroxon, Orosoon r.Ferrere, 
[1904] 1 Cb. 862, 255 : eee Aueten v. OcOine (1666), 54 L. 7. 906). As 
to the Heralds Colkge, see titles Vamm amp Abus, (hf amob of, VoL XXL, 
p. 353 ; Pkx&aqss and DiONims,yoLXXIl., pp. 886, 229. Zuasmnob 
M arxDS oos only be properly essnrnnd by rojel lioonce, it would seem 
that the volant^ assamption of arms is not a sufficient oomplienoe, 
anises the person assaming ^em it entitled by descent to boar them 
(Bmh t. jfaAon Hapefi,t»pra»aM*866). As to granta of arms, see title 
PiUAOM AMP DioxmM, voL XTQL. pp. 866,2Si. 

(0 If tbeferfsitura ffioeurTed byreroW to comply, aee Dos d. KenHei 
V. Beanelerk {Lord WMam) (ISCw), 11 £a^ 657, A? t but see Dm d# 
Fsi^olb {Duke) T. HowIm (lk)8), 8 Bast, 481,487. 

(iV Bee pp. 493 et tag., oats. 

(s) Dos 0 . tn ml ey v. Bcorboreapb (Bdri) (1685), 6 Ad. dc Bl 8, 89. 
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law does oot allow a olaose of forfoituro b; which hia individtiil 
intereet is to cease as to him only, and yet the estate tail, with all 
the remainders limited thereon, is to contmae for the iMefit of 
those to whom tho testator intended the property to devolve after 
the death of the tenant in tail whose interest is m^e to cease ({)• 
A forfeiture clause is effectual to terminate a tenancy in tail (m), 
but a name and arms clause ought to lie held to be a condition 
subsequent where the intention of the testator, as evidenc^ by the 
words that he has used, is more consistent wite the inference that 
ho intended the condition to be a condition subsequent rather 
a condition precedent, though the words are capable of admitting 
both constructions (n). It follows, therefore, that the execution of 
a disentailing deed operates to put an end to the condition (o). 
But when personal estate was settled by reference to the 
limitations of settled real estate, with a proviso that in the event of* 
non-oompliaiico with a name and arms clauso, the personal estate 
should go over to the porsona who would have been entitled to the 
real estate in case the person whoho estate Khonid cease, being 
tenant for life of the real estate, were dead, or being tenant in tau 
of the real eetato were dead without issue, the clause was held to 
mean that the property was to go in 1 be same way as if the tenant 
in tail, not having barred the entail, had died without issue, and 
the tenant in tail of the realty did not become indofeasibly entitled 
to the personalty by reason ot his liaving bsrred his estate tail(p). 
If the condition that property should go over in the event of 
noU’Compliance with n name and armc clause as L! the donee were 
Juod is attached to au absolute gift, the condition is void(^). 

Ignorance of tho coudiUon ts no excuse for ^ilure to comply 
with it (/). ^ 

Suer. 3.^IUnewtabU Leaseholds. 


tiUfi«SaOT. 1.— Ohli^icn to 

1207. If ronewable leaseholds («) are includod in the subject- 
matter of a settlement the settlemont should make it plain, 
first, whether an imperative trust for renewal is intended to be 


<f) Corhoti 0a$9 (1600). 1 Co. 'Rep. 83 b. b: Cate (ISOS), 

6 Cc. Uop. 40 a ; 8eymoHr v. Vtrwn (1864), 10 Jar. (h. s.) 487. 

(m) AtUfy T. Bnex (Bari) (1874). L. B. 18 Eq. SOO. 

(fi) Re Oremwood, Ooodhart v. Woodhoad, [1903} 1 Ch. 749. 765, 0. A.; 
aee Bennett v. (1864). 2 Drew. St 8m. 266. 275. 

(o) I>oe d. Lumley v. Soarborougk {Sari) (lt^6), 3 Ad. St EL 2, 897, 
Ex. Ch.: i^tl3onit v. Vorte, [1893} 3 Ch. 79, C. A. 

(p) Ee CormeaUk, CamwaBit t. Wykekam^ Martin (1886), 32 Ch. D. 
388. 

(f) Be OaU'e TruHe (1864), 9 Hem. & M. 46 j Mut^pe t. Brooke (1884), 
26 Ch. D. 792. 

(r) AttUv T. Etier (AiH), tapre. The dfte would be different if such 
pijr^ could make a good title apart from tbs initromcnt containing tho 
conditioQ of which be was ignorant (Dos d. KenrUk t . Beauderk {Lord 
WiBiam) (1809), II East. 667|. 

(s) As tc renewable leamolda, aee, further, title LAVOiono and 
Tivavt, VoI. XVIIl.. pp. 461 «< teq. 

(t) For forms, see Enoyolopmdla of Forma and Preoedcotw Fol Bill., 
pp. 363, 667. 
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oMted. A direction to rena^ mAj be coaobed in discietionary 
terae m order to aroid plsmog the estate and the persons interest 
at the mercy of the lessor^ and yet impose on the tnisteee a tenet 
which the ooort will eiecnte if they do not (a). If there is a 
direction to renew, whether eipreas or implM (b\ it must be 
obeyed, and the peisons whose auty it is to renew, whether the 
true tees or the tenant for life, are liable to compensate the 
remaindennen for the loss occasioned by their default (c), or if he 
himself renews, to repay him the amonot of the fine, provided that 
it is reasonable (d). In the absence of a direction to renew, the 
mere circumstance of there being limitations over imposes no needs- 
sity on the tenant for life, and he may renew or let the term 
expire (c). It, however, a tenant for life in such circumstances 
chooses to renew, he is a trustee of the lease for all persons 
interested under the enbeequont limitation b, in accordance with the 

f ^riuciple of equity that parties interested jointly with others in a 
ease cannot take to themselves the benefit of a renewal to the 
exclusion of the other parties mteiested with them(/). 

TroBtees are now authorise by statute, subject to the provisioua 
of the settlement, to obtain lenewals uf settled leaseholds (g), 

8t;s Sscr. 3.^^ Whom tkt Erptnm JUnmoci art Bomt, 

1208. The settlement should provide how and by whom the 
expenses of renewal are to be raised and borne. If provision is 
made for raising the expenses of renewal by salo or raoitgaga ot 
the estate itself, or of another estate, tbo tenant for life loses the 
rents of the part sold in the case of sale and keeps down the 
interest in the case of a mortgage (A). But if there is a direction 

(2r) (Fi4Ca«ni) ▼. Ifskpart (Bori) (ISIS). 3 Msdd. 411; 

Mb nom MtUinlown (Fttcwal) v. Pormore (L'atU (1821), 5 Madd. 471; 
MoHtmer v. Tf ofti (18S2). 14 Besv. 616. 

(S) Lock V. Lock (1710), 2 Vein 6St. Tlio couit u. howfvt»r, elovr 
ou mere inference to unpo^ on obbgstion on the tenant fur life to renew 
{Capd T. Wood (1828), 4 Buss. 500). 

(c) Mon^ord {lord) r. Ckidogan (£oid)(1810). 17 Ves. 485 ; (ISIS) ID Ves 
685. B^ncU y. CoQo^ (1838), 2 My. ic K. 225; see Hollu v. jiarrow 
(1820), Taul 2S4. The trusts hsvo a nuM to b« recouped by the tenant 
for life, who bns received the rente and proute that oaoht to have made sood 
the One {Uontford {Lord) v. Cadogom (Xont), owprtt); bat. in a esse where 
the estate of a tenaiit for life who neglected to renew was in^lveut, tbe 
lohs was borao by rapitol oad not by the tenant for lifo in remainder 
{WodUy V. Wadleg (1846), 2 ColL 11). 

(d) Coiogtave v. Manby (1828), 2 Bw. 238 

(e) Stone y. Tkced (1787), 2 Bro. C. C. 243 ; White y. WhU (1804), 0 
Tes. 654, 661; O^ForroB v. O^FerroQ (1884), L. & 0. iomp. Plunk. 79. A 
tenant for life ought not, however, by aurrendeting a lease, to deprive 
hjnu^lf ol tho option of renewing for the benefit of tho portiee in reznoindor 
(i7on<w y. Ilarhoy (1842), 6 Beav. 134). 

if) Howe V. Cktekeiler (1778), Amb. 715; Bo Boo, Bus v. Biss, [1908] 2 
Cb. 40, 61, C A.; and see title Equitt, Vol. 2111., p. 166. 

(g) Trustee Act, 1898 (66 Se 67 Vict c. 63], a. 19; and soe title Teobts 
AK u Tkustxbs. This provisios does not aittf the rfspwtive nghte of the 
tenant for hte and remainderman {Bo Banng, Jowu y.BaHag, [1899] 1 Ch. 
SI). 

(h) PkeUrs T. Oxondon (1866), 1 Jur. (v. a] 103?; AineUo y. B<troouri 
(1860), 28 Beav. 313 ; Sradjord v. Brownjohn (1868), 3 Cb. App. 7U. 716, 



Paiit XII.—MisosLLA5sons Clattsbs m Ssttliicxhts, Wl 

to renew leases oat oi rents and proSta, the whole expense has to 9^^ ^ 
be tome hj the tenant (or life (t). BoiewaUe 

If there is no special dirof^n in the settlement as to the Le ue ba l d a 
raising of expenses of renewal (^), or the special direction is limited cmm 
in amoant(Oi the expenses oi renewal, or the excess of them over boney 
the limited sumi most be tome by the tenant (or life and remainder- 
men in proportion to their actual enjoyment of the renewed lease (m). 

This rule applies to the case of leaseholcb for liyes as well as of ib«&. 
leaseholds for years (n). If, therefore, the tenant for life deriyes no 
benefit from the renewal, as where he dies before the expiration of 
the original lease, the whole expense must fall on the remainder* 
men(a). On the other hand, if the remaindermen dariye no benefit 
from the renewal, as in the case of a tenant for life renewing for 
his own life, his estate cannot make any cladm in respect of the 
fines (p), 

1209. If the expenses of renewal are paid by the tenant for life, his ProtsetJoa yf 
estate has a lien upon the residue of the term for whatever ought to 
be paid by the remainderman in respect of the period of which the 
tenant for life has not had the enjoyment ( 9 ), but the tenant for nzBAiadar- 
life cannot require repayment of the sum advanced in his lifetime (r). 

The remainderman pays compound interest on the amount found 
duo from him for the period down to the death of the tenant tor 
life and simple interest from that date till payment («). If the renewal 

(i) 8ollf:y v. Wood (ISSl), SO Beav. 4SS; SkokfUobufy (fioH) T. iforl- 
honvgh {Duk$) (iS3S), 2 .My. Sc K. lU. Where tlic cuatocn wia to renew 
AQuually and underlet, it waa Iicld that the fines yxyon rcoewal were 
payable out of rents aud profits, and ibe tcoant for li/e, audorUkiDg to 
pay those fines, was ontiued to the fines on renewal of the uoderlyues 
(iiinM V. Jfiilrs (1802). 6 Ves. 761). A diioolion to raise does out of rents 
and profits has been held to authorise the raising of a gross sum by sale or 
mortgage (XUan v. ]fackKou*e (1813), 2 Ves. 6 s B. 65). 

(A;) I? there is a power in the tnisteoe to raise expooaes of renewal Mther 
by sale or mortgage or out of rents and profits, and the trustees do not 
exorcise their discretion, ^e court treats the case as one iu which there is no 
direction binding the court {Jons$ r. Joneo (1846), 6 Uare, 440, 462; 

Atnslis y. i/nroouri (ISfiO), 26 Boar. 31$; but see ifitrtnfotim (Fiteounl) 

T. Fortmoro (£ari) (1821), 5 Uadd. 471). 

(I) Piumirs T. Oxondm (1855). 1 Jor. (h. $.) 1087. 

(») Y. Lavton (1785), 1 Bro. <X C. 440 ; WkiU v. Whiio • 

(1804), 9 Vos. 654; Qiddingt T. Giddingg (1827). 3 Buss. 241; 0)*<Soiid t, 

Luxton (1835), 4 L. J. (cn.) 65: Jones t. Jone*» evpra; HudUihn y. 

Wiulpd^ (1^2), 9 Hare, 775; Bradford ▼. Bnnoniohn (1868), 3 Cb. App. 

711, In Be Bonwr, Jeune y. Baring, [18931 1 Ch. 61, KkkEwioh, J., 
thought that the enjoyment might properly be ascertained by actuarial 
valuation, but tlic point was uot argued. 

(») Ifkils V. White, enpra: Allan v. Baeklumee, enpra ; Cridland y. 

Xttffon, iitpra i Jon*$ v. Jones, $upra ; Bradford y. topm. As 

to loas^olds settled on trust for sale, see Ksir ?. Bobin# (1838), 2 Jar. 

773. • 

( 0 ) BioMiagois y. Xoimow, supra; Adderley t. Clavering (1789), 2 
Cox, Eq. Can. 192 ; Uarris T. Harris (Ko. 3) (1868), 32 Beav. 333. 

(p) Lwreuce v. Mogg$ (1759). 1 Edeo, 453. * 

( 7 ) AdderUif v. Claveiing, supra; Jones y. Jones, supra, at p. 465. 

(r) Harris r. Harri$ (Ko. 3), supra. 

( 1 ) Nighiingals r. Lawion, supra ; Oiddings y. Oiddii^, supra ; CriHand 
y. Luxton, supra; Bradford y. BrpwHjoha, supra. Im rate of Intoreat 
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ig mftde by or at Uie expense of the reminder man, or the money Is 
raided by a mortgage of the eorpta^ the difficulty srisee that, unless 
some course is t^en to protect the interest of the remainderman, 
the tenant for life may enjoy the estate daring his whole life withont 
bearing any greater charge than the interest on the debt created 
hv the renewU» and he may have no assets to pay his proportion 
of the^prmoipal money. This inconTenienoe has been avctded by 
requiring the tenant tor life to give secority for an amount 
calculated upon the assomption that hia life will last during a 
portion of the renewed lea^ If be dies within the time during 
which it is assumed hia life will last, the security is void for the excess. 
If be outlives that time, he may be called on to give a farther 
security to cover the additional proportion then to be attributed to 
him (t); but bis income cannot bo impounded on account ot a 
eecurity that he may have to give in the future (a). 

1210. Should renewal from any cause become impossible, then if 
there is a paramount trust to renew the estate for tie benefit of all 
persona entitled in succession, tho lease should be sold on renewal 
becoming impracticable, and the proceeds of sale and of any sum set 
apart to pronde for renewals invested as capital (6), or, if possible, 
the reversion in fee simple should be purchased by the trustees for 
the benefit of the estate (c). If, however, the court on tho con* 
struction of the settlement comes to the conclusion that the tenant 
for life is entitled in specie to the whole rents and profits, charged 
only with the payment of such a sum as may be required for the 
renewal, then, on tho renewal becoming impracticable, there is 
nothing by which the charge can be ascertaini^, and no moans by 
which any substituted ben^t to bo given to the remainderman 
oai^ be ascertained by tho court; the tenant fur life is, therefore, 
entitled to all rents and profits accruing during the co>existence 
of the existing term and his life, including any sums directed 
to be accumi^ated for purpose of renewal and, if the term is 
sold, to a corresponding proportion of the price obtained for 
it (d). The court does not sancUon the purchase of the reversion to 
the prejudice of the tenant lor life by trustees who have a mere 
power of renewal (s). 

1211. Where copyholds for Uvea are settled on persons by way 
of succession, the rule is the same, that the tenant for life and those 
in remainder should bear the burden of the fines on admissions in 


allowed is 4 p<r cent (JBfod/oni v. BrownjoXn (1868), 3 Ch. App. 711,715); 
see title Mokzt akd noHBT-LaHunro, vol. XXL^ p. 42, note (t). 

(t) WkiU V. TfAite (1804), 9 Yes. 554; Ssecw# v. Oniviah (1889), 3 
7. & 0. (zx.) 716; Greenwood v. Brans (1841), 4 Bea7. 44; but seo 
Endlsstsn v. (1859), 0 Here, 775, 78$ g Jonss v. Jsnss (1848), 

5 Hare, 440. 

(а) iludkstow V. WksJpdaU, supra, at p. 789. 

(б) Maddu t. Bais (1876), 3 Cb. J>, 397, C. A.; £« Barbsr's SMed 
SsUUss (1881), 18 Ch D. 89A 

(e) Bs JRdnsUgKs {Lard) Witt (1884), 96 Cfa. D. 500. 

(d) Marrss r. Hedgss (1660), 27 Bear. 635; Bs Eonsy's (1869), 8 
Drew. 5(Soi. 94; Birhardson v. Moors (1817), lfadd.5i 0.83, 0 .; Tardiff v. 
BcMvism (1819), 97 Beav. 689, o. 

(«) Happ^ r. Pile (1870), 6 Ch. App. 914. 
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the proportioa oi the advantage that they acto&Uy derive from snob ^ 

admiaeione 1/ )• £?2S^ 

1312« If the tenant for life» or hia assignee* pnrohases the re* _ 
voraion on a renewable tease, he can only hold it aa trostee for the 
remaindermen (^), but he is entitled to a charge on the property '®**“"‘* 
for the purchase •money, which carries inter eet at 4 per cent from 
bia death (A). 

Sbct. 4,^SeUUment of PeraoRd^ to Devolve with SeaUy^ 

1213. It is often desired that the enjoyment and devolution of BouinuDtt 
personal estAte and personal chattels shall, without conversion, 
accompany the limitstions of some freehold estate settled ^ the 

same or another settlement This object is generally enected 
by assigning such personal estate or personal chattels to tnxstw to 
hold upon such trosta and with and subject to such powers, 
proviRoeB, agreements and declarations as shall oorreepond with the 
uses, trusts, powers, provisoes, agreements and declarations limited, 
declared and expressed of and cooceming the freehold estate as 
nearly os the different tenures and qualities of the said premises 
respectively, and the rules of law and equity will permit, but not so 
as to increase or multiply charges or powers of charging ($)• 

A settlement of chattels to devolve with land is commonly called ndrioomf 
making them heirlooms {k). 

1214. As an eatato tail in personalty is legally imposrible (b, an 
assignment or boqnost of personalty, either by way of immediate 
gift or executed trust (»0> to go on the eame uses as realty—or in 
the case of ohattols, a direction that they shall ho created as heir« 
looms so far os the role s of law and equity permit (n)—gives life 

^ U) plavi^e T. Abbott (1839), 2 My. 4c K. 07 ; and see title CoPTHOtns, 

Vol. Vlll.. yp. 30. 3R. 70. 

(q) Pe (fjord) F<a<ie84), 26 Cb. D. 690; FhiUipi ▼. PMUtpi 

ri8S»), 20 Ch. D. 673, 0. A. 

(A) AlMoav. fl«Urc(l874). 23W. B. 622; TFott (1877). 6CL D. 

706. Ab to the purchase of revorfions on seUled looseboldi with capital 
moneyB arising under the 8etUed Land Act* 1862 (46 4c 40 Tict. e. 38), 

*^(i^ Soe Enoy^psodia of Forms and Precedents, Yol. Xltl., pp. 326,326. 

(A) The word ** heirlooms means somethisg which, though not by its own 
natuie heritable, is to have a heritable character impress^ npos it 


devolve with land is commonly called rieirioomf 


Dmietioo 
of irtlled 
pBrioaslty. 


Yoh XXIY., p. 240: and see title Exbcutobs Am AniUMismaTORS, 
Yol XIV.. p. Sis. As to sale of chattels settled to devolve with land, 
4ee'settled Land Act, 1882 (46 & 46 Viet. e. 38), s. 87 ; and see pp. 659 
«t awfe. Articles which can only be eaioyed by oonsamptioa or are 
porisbable in a short time are not ineludod in a diction that fnrBitnre 
and household go^, ohatt^s and effects in or about a how shall be 
annexed to tbe^ouse as heiiloocDS (Hare v.^ryee (1864), 11 L. T. 101). 

(1) Stafford (Bari) r. Baehiay (1760), 8 Yet. Sen. 170; see B» ports 
Btsme (1801), 6 Yes. 166. ..... 

(n) Astqitfeontory trusts to settle pnto&altyas realty, seep. 641,010# ; 
tiuai PxasdBiL Pbopibtt, YoL XXu., p. 413; Wills. 
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iniereets in the personalty or chattels to those who take life interests 
in the realty at birth (o), but such personalty or chattels Test abso* 
lutely in the first person who beoomes entitled to the real estate 
for a vested estate of inheritance, whether in possession or re* 
maiuder (p), subject of course, if the estate is in remainder, to all 
prior limited iiitereats, such as estates for life. Such an interest in 
persoilalty may be defeated by any event which would defeat the 
estate of the person becoming entitled thereto in the realty (g), but if 
once vested \i is not divested by death under twenty*oue (r) or 
by death before the interest becomes indefeasibly vested, if ulti¬ 
mately in fact it does so vest (t). 

L settlor may modify this rnlo, bat be must use words which 
indicate his intention to do so with reasonable certainty. Thus it 
is possible to introduce provisions defeating the interest of a tenant 
in tail by purchase (t) who dies under the age of twenty-one years (a), 
or defeating the interest of a tenant in tail who does not come 

(a) davtia v. ^car6orcvoh (l^ori) (18)8)» 1 Swao. 597 ; Oover y. Qroivtiw 
(1740), 6 5fadd. S37; uarringtin v. Uarringion (1858), 3 Ch. App. 554, 
673} ItsMntoa ▼. (1576), 83 L. T. 563: compare Montagus y. 

ladbi^'a (Lord) (1S75). 33 L. T. 437. 

(p) Traffofd v. Tnfford (1745), 9 Atk. 347$ Brid^aier T. 

Bgifion (1761), 2 Ves. Sod. 12i; FoUy v. DumsU {179Z), 1 Bro. C. C. 274 $ 
(1755), 4 Bro. Pari. Cas. 3i9 $ Vaught v. Burtlom (17U0), 3 Bro. C. C. 101; 
Fordgu T. Pori (1795). 2 Yea. 535 ; Wars T. Polkill (1505), 11 Ves. 257 $ 
CsfT ▼. PrroU {Lord) (1508), 14 Vet. 475; Southampton {Lord) t. Usrlford 
(JUarguit) (1513), t Yes. it B. 64, 63 $ Donoastsr v. I^neattsr (1855), 3 
K. 5& J. 25; SeartdaU {Lord) ▼. Curson (1500), 1 John, it II. 40; Bs 
Johnson'i Trusts (1565), L. R. 2 Kg. 716$ 2ls PotAe^'U'i HsUtis, 7*rics> 
FoihtrgiU y. Pries, [1903] 1 Ch. 149 $ Jis Parker, Parker y, l^arkin, [1910] 

1 Ch. 551; oomparo Schemk t. Ssott (1574), 22 W. H. 513 (wborc a life 
intfrett in a aum of moner was given (o a tenant in tail with remainder 
upon the trusts of the setUsd land, and an absolute interest was aequiit^ 
in the personalty on the execution of a disentailing deed). 

{g) rsViam {Lady C.) v. CTnpory (1750), 3 Bro. Pari. Css. 204; Bs Parker, 
PofkST V. Poriba, $up^ 

(r) Folog v. BumeU, supra; Vaughan ▼. Burrlsm, supra; Oarr v. 
SrroU {Lord), supra : Bs Porksr, Parksr v. Poritin, supra. 

(•) Bs OtssswsU, Parkin v. Cre#meO (1583), 24 Ch. D. 102, distinffushing 
niga V. Jonss (1853), 32 Beav. 45, where the decision was upon Uie effect 
of tne words " actusd possession and enjoyment.'* But where a testator 
who was entitled to leaseholds for three lives, which ho had insured, gave 
his real and personal estate to his daughter for life, with remainder to her 
first and other daughters saccessivelj in tiul, an infant tenant in in 
remainder took no mtereet in the snrplns money arising from a policy on 
one of the lives which fell in after her death (JfaUsr v. BUtnUy (1864), 13 
W. B. 524). 

(t) If Buoh a provision referred to every tenant in tail of the settled land, 
whether elaioimg by pnrohase or descent, it would tranegrees the roicr 
against perpetuities and consequently fail. The words tenant in tail 
have, howeTer, been eonstrned to mean tenant in tail by pnrohase (CM/I4a . 
V. OosUng (1866), L. B. 1 H. L. 270 $ iforieiU v. HoUouay (1873), L. R. 5 
E. L 532); and see title Picipstuitibs, Vol. XXII., p. 947. 

(s) CkrisHs y. Oosling, supra; Harrington {Countess) v. ifnmMfoa 
(Awl) (1871), L. R. 5 H. L. 87 $ iforioHi v. BoQoway, supra; Bs DayrsU, 
Bastis V. Myrstt, [1604] 2 Ch. 496. CQauaea of this natott^ wliioU are 
contingent limitations by wav of trust in the nature of clanaAf postpone* • 
meat and defaaaanee. must ^ clear and certain both in expression and 
operation (Bs Btmoutk (PiisoKfil), hxwtouth (Fisscwti) v. Prard (]883)» 
Id Ch. 0.156). 
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into ftctoal posseesicQ of tho land (6). Bat the court, in considering 
whether the settlor has manifested an intention to exclude the rule, 
ought not to be influenced b; the actual events that have occurred 
or Jay hold of doubtful expressions tending to restrict the interest 
in the personalty to those who come into poBseasion of the real 
estate (c). 

It 16 sometimes desired to settle chattels to go with a titled but 
unless this is done by way of an executory trust (4) a gift of chattels 
as heirlooms, or so far as the rules of law and equity permit, to 
such persons as shall from time to time he holders of the title, 
^oonterB an absolute interest on the first person who becomes bene* 
fioially entitled to the chattels as holder of the title (r). 

(6) 8w$date (Lord) v. Ourton (ISSO), I John, it H. 40 (limitation of 
chattels in trust lor the porsou seised of or entitied to the actual freehold of 
a mansion •house thereby settled) t PtMi v. PotU (1848), 1 IT. L. Cas. 671 
(trust of chattels for the persous who should beoome seU^d ot real estates) t 
R$ inssrsfoift, AngortUin t. Aa^srttotii, flSOS] 2 Ch. SS3 (Uost for pemou 
entitled to the actual possession of settlod roal ceiatu); fls FothertnU't 
KiiaU, Prico-FotkergtU ▼. Prws. imSj 1 Ch. 140 (tntat of chattels to co 
aloUff with and be used and eoiojod so far as iho nilos of Isw and equity 
would permit by the person who should for the time being be in actual 
possession or entitled to the receipt ot the icnts and profits of settled 
land) i Ro Ohethnn'o (Lord) S^UUmont, Kuleefio ( Fiooouni) v. Chorham 
(Lady), [1009] 2 Ch. S29, C. A. (trust to pormit chattels to be used, held, 
and enjoyed with a mansion-house by the person who for the time being 
should DO entitled to the mansion-houee); see Hogg v. tloaes (I8t»3), 
82 Beav. 45; Cox v. SuUon (1856), 2 Jui. (V. s.) 788 ; and. as to " actuu 

f ossseidoD,** compare Ro PtM$ SeUUmorU TrutU, Lig\ ▼. Petrs, [19101 I 
:h. 290. 

(e) 8tar$dolo (Cord) v. C»rsoH, eepra, at p. 51; Pe P^irker^ PofLor v, 
Pariin, [1010] 1 Oh. 581.586. Thus the general rale has beou held not to 
be negaaved by a direetiou that obattels Aould be held and enjoyed by iim 
Severn persons who from time to time should suooessiyely be entitled to the 
use and possession of the settled realty, as in the nature of heirior to be 
annexed and go along with the eettlsd realty (Pelcv v. HvnisQ ^1788), 1 
Bio. C. C. 274$ (1785). 4 Bro. ParL Cas 319), or by a direction that 
chattels should continue to real estate to long as the law would 

permit to be inherited by the several persons who should succoed thereto 
CresswfU. PorJeirt ▼. urcstweU (1883). 24 Ch. D. 102), or by a direction 
that ehattels should continue annexed to a mansion'house so long as the 
law would permit and be enjoyed by the several persons who should 
succeed to the mansion .house (Ire Parkor, Parker v. Parlms rapra). A 
simple direction that real estate and chattels shall go together as long 
as ins rules of law and equity pormit dmply meana that, inasmuob as 
there Is a difference between realty and personalty, the limitations are to 
be applied according to the quality of the property, and since the law does 
not permit personmty to go as an estate tau, when such a hmitation is 
reached, an absointe Interest is given (8ear$dah (Lord) ▼. Ormon, rapra» 
at p. 54). Consequently such a phrase does not make the trust executory 
(Vattokark ▼. Banlem (1790), 8 Bro. C. C. 101, overruling on this point 
Geroer v. Qroteencr (1740), 5 Hadd. 887: Trafferd v. T^ord (1746). 8 
4tk» 847 i BeeredaU (Xerd) v. (fwvow, ctopra, at p. 50; Barr%eitoa(CeanU»t) 
V. Sarrilu^ (SdrI) (1871), L. B. 6 H. L. 87f, or extend or alter the 
disMdtion ma^ of the peisonal estate (CbrirWs ▼. Oo$H%g (2866), L. B. 1 
B. L. 279,299), or imply a urovidon that the interest of a twant In tail by 
purchase, wbo^te under the age of twenty<ne yeais, shall beMefeated 
(Bo Porkor, P4iw T* Peritiii, supra). 

(4) See p. 708, aalo .* title Wnxs. 

<o) ToOemaeke (Ledp Xuara) v. Coroatry (BsH aed Count en ) (1884),*8 
d. & iln. 6^1, B. L. I ifaobwora v, Biesmaa (1888), 2 Keen, 668 : Bo 
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1315. The onBfcodj o! chattelB settled as heirloomB is generally 
giyen to the tenant for life for the time being of the settled lands» 
and the trastees of the settlement are nsually expressly relieyed 
from seeing to their insurance and preservation (/). The tenant 
for life may be required to sign an inventory of, but not to give 
security for, the chattels, unless there is reason to suppose that tney 
will he in danger in his custody (y). 

Sbct. 5,^Settlemint of Pertorud Chattels, 

1216. Personal chattels are sometimes made the subject of a 
settlement (h). The settlement in such a case should provide thah 
the beneficiaries should have the enjoyment of the settled chattels, 
and that the trustees should not interfere with the custody, manage- 
inent or legal ownership thereof, or be responsible for the custody, 

f ireserration or insurance thereof against fire, or other damage or 
086 . It is expedient to provide for the substitution of new articles 
of equal value for those originally settled (i)« 

The settled chattels need not be specifically described (A;), though 
it is often convenient to enumerate ^em in a schedule. 

A settlsment, on marriage, of chattels does not require registration 
as a bill of sale (Q. 

Sect. 6.— Referential Tiiate. 

QvbSwct, l.'-.fir/fmMdi and lYueU. 

b‘1217. Uses and trusts of one subject-matter of settlement are 
frequently declared by reference to the uses and trusts of another 
subject-matter of settlement set out in the same or a different 
instrument (m). 

Smouta (7wma<), Exwioitth (FifesMa) v. Pro«d <1SS3), 23 Ch. D. 158: 
Be irtO, fiiO T. ym, (I 902 I 1 Cb. so?, C. a. ; compare Eowland y. 
Morgan (1648), 2 Pb. 784 : OampbfU t. (1S58), 4 W. R. 43S : Be 

Johneton, CoikereU v. Beeea (iMrl) (1S84), 28 Ch. D. 588; Be Bide 
(Jforyestt). BnU {Margueee) v. Bgder (1884). 27 Cb. B. 106, 

(/) See Enoyclopmdia of Fonzu and Precedents, Vol. XIII., pp. 326,328. 
ig) FeUg v. Bumdl (1783), 1 Bro. C. C. 274, 279; CondntH v. Soane 
(1844), 1 doU. 286 ; Temfde v. Thring (18S7), 68 L. J. (cu.) 787. 

(b) See RacydopiRdia of Forms and Precedents, VoL XIII., p. 479 $ and 
see title PSBSONar. PBOPEKTT,yoL XXII., pp. 418 et eeq. As to the effect 
of such a setUmeot in exempting the chattels from edsun) by or^tom, 
see title Bafebuptct avd Ivsolvsxct, VoK II., pp. 176, 276 at As 
to clMtteJe settled to go as heirlooms, eoe pp. 703 et eeq,, ante. A settle* 
meut of a house together with the fixtures and fittings-up has been held 
not to include houMold furniture v. (1847), 8 Hare, 

862), and articles for the settlement of household goods or utenaili of 
household stuff have been bold not to attach to household goods in a 
buflding employed by the settlor at a hospitel (Pf^ y. Jacket (1727), 
1 Bro. Pari. Cas. 222). 

(i) For a ease where frtsh fuinitare was substituted, see lane y. Orvtif 
(1882), 6 L. T. 633. 

(h) Braa T. Broftn (1828), 6 B. 8» C. 338. 

(I) Bills of Sale Act, 1878 (41 U 42 Viet e. SI), s. 4: and see title Bills 
Of Baui, Vol. in., p. 18. •f: 

(m) See Eueyetopisdia of Forma and Precadeati, Vol. XIII., pp. 290, 
tOS, S83, 324, 465, 8S9, 891. Where property was settled by rderenee to 
the trusts of a de^ which wai usysr exeout^ thers msy be a lesidting 
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Where the ultimate limitation in a eettlement waa to the next of 
kin ol a wife in due course ol dutribntion as if she had died a fmt 
m6U and intestate, and the settlement contained a covenant to settle 
the wife's after-acquired property ^'npon the like trusts," the 
ultimate limitation having taken effect and the wife having died 
possessed of aftor-acquird property both real and personal, her 
next of kin were held to be entitled to the personal estate ana her 
heir-at-law to the real^, the words '*the like trusts" not being 
equivalent to the same trusts " (n); but where after-acquired pro¬ 
perty waa settled " upon the same or the like trusts " in favour of 
,the issue of a marriage as were declared concerning the originally 
settled fund, only issue who could have participated in the original 
fund were held to be entitled (o). 

^Vhere real estate was directed to go in the same manner as 
personal estate, which was settled upon trust for the settlor and 
bis wife tor their lives and, in default of children, for the settlor, his 
executors, administrators and assigns, upon the death of the settlor 
without children, it was held that the real estate, subject to the 
widow's life interest, went to the heir(p)« 

A conveyance to the subeisUng uses of a settlement does not 
revive an estate tail which has been barred (q). Where a fund 
which bad been appointed to tho settlor nnder a power of appoint¬ 
ment was settled to such of the trusts of the subsisting settloment 
as should be capable of taking effect, this wae held to mean the 
trusts of the settlement as then subsisting without tegard to inter* 
mediate appointments (a)* A reference to the trusts of a settlement 
tlicu subsisting and capable of taking effect incorporates the 
provisions of the trust referred to, but not directions as to the time 
when the benefits are to arise (&). « 

Where* a sum was directed to be settled on like provisions as to 
maiutenance **and otherwise" as a sum originally settled, the 
words ** and otherwise " were held to inclnde a gift over to which 

trust for the settlor; boo 5< WUcoei, WiUoek v. Johnson (1S90). 62 L. X. 
317: aud, as to resulting tnuU generally, see tiUee EqinTT, Vo\. XIIL, 
p. 166; Gifts, Vo). XV., p. 417; Teusts akd Trctstbss. 

{i») Brigg v. Brigg {1886), 33 W. H. 454; compare Be Baskford v* 

Chaplin (1861), 45 L. T. 246. 

{0) Mofshall V. Baker (1862), 31 Beav. 60& 

(p) Ford V. Buxton (1844), i CoQ. 403. 

(g) Wortham v. Matkinnon (1831), 4 Sim. 486. For a case where the 
proviso for redemption in a mortgage of settled land was to the uses of the 
settlement, see Bo Oxenden*$ SeUUd BtiaUs, Oxenden v. Ohapmafe{X904), 
74 L. J. (CB.) 284; and see title Moetgaob, Yob XXI., p. 98, note (d). 
As to cases in which the limitations of the settlement have been vaned 
by the proviso, see llipkitn v. Wilson (1660), 3 De 6. 6e Sm. 738; Whit^ 
broad v. Smith (1854), 3 Pe Q. M. 4s G, 727, G, A. For a case in which 
it was held that no venation was int^d^, see Mtadoios v. Meadove 
(1663), 16 Beav. 401; and title Mostoaob, Vol. XXI., pp. 121,122. 

(а) V. Snsfik^Pigott, [16641 W. N. 149, CL A. 

(б) Sore v. Hove (1676), 24 W. B, 575, where {^perty was settled 
npon trust for a hnsband and wile during their respective 4veo with 
remainder to the issue of the marriage: another fund was settled by the 
husband's mother on trust lor kerseli for life, and th«k upon snob of the 
trusts declared eonoemlng the first fund in favour of the issue as should he 
then subsisting or capable of taking rfleet: the husband's mother havifig 
died in the iifefime of the b\isband and wiia. Held that the trust in favour of 
the issue arose on her death, flee, further, title Powus, Vol. XXllI., p. 13. 
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kbB firei sum was Bnbjeefi (c). Wliere landi were settled to the uiea, 
intents, and parposee declared ooneerning certain other lands, a 
eabeeqnent inaccurate reference to the linutations wae rejected (d)* 
*^6re property is directed to be held upon the same truste ae 
property already settled, it is not thereby made an accretion to the 
original property (e), unless there is eome context from which each 
an ihtention can be inferred (/). 
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1216. Powere created by reference to other powers are taken 
to be of the same nature and extent as such other powers (^), bub 
the power created by reference is divested of any conditions or 
restrictions personal to the donee of the original power {h^; if, how¬ 
ever, the original power is inconsistent with the limitations in the 
instrument creating the referential power, the referential power is 
limited so as to conform with those limitations (i). 

Where estates were devised to the same uses and subject to like 
powers as settled estates stood limited, the effect was to make the 
properly passing by the will subject to all the truste, powers, and 
provisoes contained in the settlement, so that powers of sale, leasing, 
and exchange bad to be eiercised by the same persons as those who 
had to exercise the similar powers contained in the settlement, 
namely, the trustees of the settlement (k). Where land was resettled 
upon the trosts and subject to the powers contained in the original 
settlement ulterior to a specified life estate, these powers were held 
to include a power of sale, exchange, and leasing to be exercised at 
(be request of that tenant for life(f> Where a legacy wae directed 
to go on the trusts of a settled fund, the power of the trustees of 
^e settled fund to make a loan of a limited amount to the husband 
was held to be not increased (m). Where by deed £10,000 was 
settled upon trust for A. with power to appoint to her children or 
issue, and also power to appoint a life interest to a husband, and the 
settlor sobsequently by will gave a similar sum for the sole benefit 
of B. in the same manner as nearly as iinight be as the £10,000 
secured for A., B. was held to have the same power to appoint to 
children, issue, and husband as A. (n). 

A power of appointment over an original share operates on an 


(e) lU SkirltiyU Tru$t$ (1S63),.32 Bear. 394. 

(4) Qitrd^ V. O^rds (1340), 3 Or. 3c War. 435. 

(«) Monia^ ▼« 1^ Beav. 565; JU 2f^rik, Me<Ue9 ▼. 

BUhop (1887). 76 L. T» 186; Be BrUUd (ifdrmi#), Ony {EaH) t. Grey, 
[1897} ICh. 946. 

(f) Biukitt T. Lodge (1866), 23 Beav. 138 ; Baker v. <1859), 27 

Beav. 320; Be Perkine, Berkim ▼. Bagot (1892). 67 L. T. 743. 

(^) See, however, Ooz v. Cot (1S55), 1 S. & J. 251 (where a refereotlal 
power ot was hetd no^ to iaclado a power to give xoceipte); aad see 
title PowxBS, VoL XXIIL, pp. 12, 13. 

(A) Barriaifion {BaH) v. Barring^ {Oounieee Doieceer) (1868), B. 
8 u. L. 395. 

(i) Oroeew^mk v. Beoaa (1859), 27 Beav. 502; compare ^AmeiAwfy 
(BoH) T. KeighOee (1866). L. B. 2 0. P. 130, Ex. Ch. 

. (A) fayter r. MiUe (1860), 28 Bear. 411. 
u) Morgaa v. Buieon (1848), 16 Sim. 234. 

(«») Evetaee v. BoHaton (tSSO), 7 L, B, Xr. 83, C. A. 

(a) BertkMi (Oo wd e u ) v. Beriford (1644), 7 Beav. 17& 
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accmiBg share which be^mee subject to the eame fanuti, powers, 
and provisoes as the original share (o). 
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1219. Where trusts are created by reference a proviso is oom* Pmaptlai 
monly inserted that charges on the estate shall not oe increa^ or 
multiplied. In the absence of sucb a proviso, as a general rale s 
trust created by reference is not read so as to make a dupUea« charg^i. 
tion of charges (p), although an intention to do so may be collected 
from the language of any particular instrument ( 9 ). 


SacT. 7,’—Adv(w$m$, 


1220. Anadvowson may be made the subject 0 ! a settlement, but s«tu«meot 
if the settlement is made by deed the restrictions imposed by the ^ 
Benefices Act, 1896 (r), must be borne in mind. Whether the 
settlement is made by deed or will, it seems l)etter that it should 
declare who are to be the beneficiaries of the advowson, that is, who 
have the right to present, and not who are the persons to bo pre¬ 
sented (n). The tenant for life 0 ! an advowson, if his eatato is in 
possession, has the right to present to a vacancy (t); if his estate is 
equitable, the trustees must present bis nominee (h). 


Sbct. 8.—^Pruvisioas for SuhMequent Marriage, 

1221. It is not infrequent in settlements to make provision Proridoufor 
enabling the surviving spouse to provide for an after-taken husband nbn^oe&t 
01 wife and the issue of such sub^uent marriage. 'Dsrrii^. 

In the case of realty settlements such provision is generally made Beaitj 
by the insei'tiou of powers to joioture an after-taken wife a%l tettkiq^ati. 
charge portions in favour of the children of a subeequent 
marriage (a). 

In the case of personalty settlements such provision is made Penoaiitj 
by a power to revoke the truste declared by the settlement as 
to a portion of the trust fund, the amount being commonly ma^ 
to depend on the number of children oi the first marriage who 
become adult, and resettle such portion in favour of an after-taken 
spouse and t^e children 0 ! the subeequent marriage (&)• Such a 


(«) 2fvf0ktfMoe'i SettUmerU Trusti <1862), 6 De <r. & Sm. S62. 

p) UindU V. Tayhr (1665), 6 De G. M. Ss 0. 677: Bvyd t. Boyd (1663), 
6 L. T. ice; 7Vvw v. TM Prr^tUdl Trueite Go., [1895} A. C. 364. P. C. 

({) Copper V. Mardonald (1673), L. B. 16 Eq. 266; tee Be Beaumoni, 
BradeJuw v. Packer, [1913} 1 Ch. 325 (whm a testator created a asw 
trust by giriug a fund to his own UrustM on the tniits of his daiight«'s 
marriage settlement). 

(r) Cl & 62 Viet. 0 . 46, e. 1« For these rcstrictioos, see title BecLSSias- 
ncat Lsw, Vo). XI., p. 563. For foim of settlement of an advowson, 
see Eufyolopfsdia of Forms and Precedents, ToL XVI., p. 667, ToL XYIL, 
Corrigenda, p. viii. 

(t) See Eneyelopndia of Forms and Precedents, Vol. XIIL, p^207. 

(i) Sherr ar dt, uarftomMit <I^) (1753), Anb. 165, IM. 

(a) Brig^c ▼. Sitorp (1875), L. & 20 £q. 317; Wslek v. Feierherougk 
{Biehop) (1665), 15 Q. B. O. 438. 

(а) 8 m Encyclopisdia of Forms and Precedents, Vol. Xlll., pp. 319, SSO. 

(б) See ibid., p. 441. 
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8w7r. 8. povef is generally made conditional on the mahing of a settlement 
FrorUlons on a subsequent marriage» but sometimes an absolnte power is 
to Sable* giren to withdraw from the settlement a part of the fund made 
QQsnt subject to it Where a settlement is made on the marriage of an 
infant ward of court, the court directs tlmt such settlement shall 
Infutx' contain prorisions for the children of a future marriage (c). 8uob 
setUcmesti. proyfsion is best made by a power to give each child of the second 
marriage a sum not exceeding that which the child of the first 
marriage had (d)* A power to provide for a future husband has 
also l^Ji insert^ (s)« 
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Bbct. 9. —Appointment qf New TiiaUei. 

1222. It is unusaal to insert in settlements express powers 
of appointing new trustees, and, as a rule, tbe only clause (/) 
inserM in a settlement is the nomination of the persona or person, 
commonly the husband and wife and the survivor of them, who 
shall exercise the statutory power of appointment (y). 

If the settlement U a settlement of realty and no power of sale is 
thereby conferred on the trustees, a declaration may be inserted (h) 
that the trustees of the settlement shall be trustees for the purposes 
of the Settled Land Acts (i)» In the event of a vacancy occurring 
among the trustees tho statutory powers for tbe appointment of 
new trustees are available (;*)• If there arc no trustees ap]>omt6d 
for tbe porposee of tbe Acts(i)i or if in any other case it is 
expedient (A) that trustees for the purposes of the Acts (t) should be 


appointed, the court ma^on the a 



ion of tbe tenant for life, 
or of any other person haring under the settlement an estate or 
interest in the settled laud in possession, remainder, or otherwise, 
0 ^, in the case of an infant, of his testamentary or other guardian 
or next friend, appoint fit persons to be trustees of the settlement 
for the purposes of the Ade(f). The persons so appointed and the 
surrivors and sorrivor of them, while con tinning to be trusteos or 


(c) WeUt V. Price (ISOO), 6 Vvl. 396 ; Long r. Long (1824), 2 Sim. Si St. 
lie; Sndge v. Winnail (1S4S), 11 Beav. 08. As to the manisgc of words 
ol court geoerally, see title Ikfants akd Chilurxn, Vol. XVII., |>. 148. 

(d) BolAwrfl V. Jfurroy (1B02), 8 Vee. 74; Bitkeii ▼. i/ibbcrl (1834), 3 
Uy. & K. 227 ; but see BaUey v. HaUey (1804), D Yea. 471. 

(s) IFtwirh ▼. (1798), 4 Ves. 386. 

(/) Soe'EQoyelopwdis of Forms and PreoedeoU, Vol. XIII., p. 349. 

( 9 ) Under me Tnutee Act, 1893 (66 & 67 Viet. c. 53). s. 10. As to 
appointments of oew trustees under statutory powers, see title Trusts 
AND TbUSTRSS. 

(h) See Eo^clopcdia of Forms and Precedents, Vol. XIII., pp. 304,331. 

(i) As to the ^ttled Land Acts, see note (s)^ p, 624, oiUs; see 
p. 631, ante, 

(i) Trustee Act, 1893 (66 St 57 Viet. e. 63), s. 47. 

(k) The court would probably consider it expedient to appoint new 
iroateea for the poipoaesof the Mttled Land Acte in easee similar to those 
in which it has seen fit to exercise its jurisdiction under tbe Tnutee Act, 
1893 (M & 57 inot 0 . 58), s. 26; see title Trusts aku 'Irustkis. 

(i) Settled Land Act, 1963 (49 it, 46 Yict. c. 38), a 36. Au order appoint* 
ing two persons trustees for the purposes of the Acts of a settlement 
created by a will was held to have tbe effect of appointine tbo penone 
uamed seperate trustees of throe sstmI settlements creatM by me will 
{Be SkorritCi EilaU, (1899] W. N. 240). 
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traatee» ontil tha appointment of now trustees, the personal 
repreeentatiTes or representative for the time being of the last 
surviving or oontinoing trustee, are the tmsteee or trustee of the 
settlement for the purposes of the Acte(m). The power is 
discretionary, and an application may be refuel if the court is 
satiafied that it is impossible for the tenant for life to exercise the 
powers vested in him by the Acts (n), but it is right to giv^ him 
an opportunity to exercise these powers (o). 

The appointment of trustees being required to impose a check 
upon the extensive powers given by we Acts (a) to a tenant for life, 
the court has declined to appoint the tenant for lile(p) or his 
solicitor (q), and has even refused to appoint two persona who were 
near relatives to one another (r). There is no rule of practice that 
the subsisting trustees of a settlement ought to be appointed trustees 
for the purposes of the Aota(n). The tenant for life may propose 
other persons if he eees fit <«), but the existing trustees, if wiumg 
and fit to act, are, as a general rule, appointed (t). In a proper case 
persons resident abroad have been appointed (a). 

Trustees for the pulses of the management of the eetate of an 
infant (l») may be appointed by the settlement (c), aod» if no persons 
are so appointed, then trustees of the seiUement, with a power of 
sale or of consent to the exercise of a power of sale, are trustees for 
this purpose, and, if there are no such trustees, the court may appoint 
trustees on the application of a guardian or next friend of the 
infant (d). 


SaoT. S, 

Appotnt- 
mei^ of 

Mew 

Trutees, 


Penrms 

quUSSed 

Uaot. 


TrniMfor 

IDUUgCQdBt 

<d iofAQt, 


(m) Settled Land Act, 1SS2 (46 Sc 46 Vlot. c. 38) s. 38 (2); see p. 632, 
anU» Until the appointment of new truetcee the pWsoDal icnroseaUiirei 
of a sole or a iMt eurviTingtnutee can exerciso and perform ml powen and 
trusts (Conveyancing Act, 1911 (1 & 2 Geo, 5, c. 37), s. 8). * 

in) See note (e),_p. 624, anU. 

( 0 ) IViUtanw y. i/eaAtn#, [1894] W. N. 176. In Burks v. Oon (1884), 13 
L. B. Ir. 367, it was statra that the court should not only require to be 
satined of Ctnees of the piopoeed tmsteee, but also that the purpose 
for which tboir appointment is applied (or ie such as to render their 
appointment safe and beneficial to in parties interested* but Uushaa not 
been followed in practice, at any rate in England. 

Ip) Bs Horrop'i Tru$U (1883). 24 Ch. D. 717. 

(ff) £e Settled (1883), 24 Cb. D. 486, C, A.; Be Siamjord 

(EofI), Pfsf/ns V, Biomford, [1896] i Oh, 286; Be Spmeer’t SsfUsd Betotee, 
[1003] 1 Cb. 76. 

(r) Be Bnowfee* Settled EeUUee (1884), 27 Gh. I>. 707; and see, further, 
title TnusTs ahp TutrsnEa. 

(s) Be Nieholae, [1894] W. N. 166. 

(t) Be Stonefey’e WiU (1883), 27 Sol. Jo. 554. 

(a) Be StAueoa. Be WMchuTek, [1897] 1 Cb. 266, C. A.; see Be 
Jfoheriv’e Settled BetaU (1887). 19 L. B. Ir. 341. 

(h) See p. 688, ante; ConyoyaDdug and Law of Property Act, 1881 
(44 ie 46 Viet. «• 41), s. 42$ title bryxHTe ami> CHXLpnBH, Vol. XVll., 
pp. 87. 68. • 

(e) Enoyclopedta of Forms and Praeedeuts, voL XIII., p. 327* 

(d) GoDveyancizig and Law of Pippeity Aet, 1881 (44 & 46 Viet, e* 4lh 
A 48(1), « 
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Part XMI—Stamps on Settlements. 

Bbot. l,^^€ttlemenU on Marriott, 

1323. A eettlement, or artielee for n Bdttlemenfc, oo tnaniago («)• 
of ap; de^ite and certain principal aam of money (/), whether 
charged or chargeable on lan^ or other hereditaments or heritable 
Bobjecta or not, or to be laid oat in the porcbase of lands or other 
hereditaments or heritable subjeots or not, or of any definite and 
certain (y) amonnt of etock or any eecurity (A), ie chargeable with a 
stamp doty of 5r. for every £100, and also for any fmtional part» 
of £100 of the amount or value of the property settled or agreed 
to settled (t). 

1224. Where a eettlemont, or articles, includes money which may 
become payable under a policy of life insurance, or any security not 
being a marketable security, the settlemeut, or articles, is charged 
with ad valorem duty in respect of that money {k). II no pro* 
vision is made for keeping up a settled policy (i), the ^ valormiuiy 
is chargeable only on the wue of the policy at the date of the 
settlement, and a declaration of such value contained in the settle¬ 
ment is pnmd facie evidence thereof (m). 

(«) Tbs Stemp Act, 1891 (54 Sc 55 Viet. c. 39), does not contain any 
definition of ** BOttlenieat in the body of the Act. In iSui., Sohed. I., a 
settlement is defined as any instmment, whether voluntary or upon any 
good or valnable consideration, other than a bend /fde pecuniary consJdora* 
tion, whereby any definite and certain principal sum of money, etc., is 
settled or agreed to be settled in any roannar whatsoever.** A voluntary 
disposition %nt«r piece must now, however, be stamped as if It wore a con- 
vayanoe or transfer on sale ; see p. 713. port Presumably the marnage 
oondderation would be held to extend to properly settled by a third party, 
s.p., a parent of one of the intending spouses. As to stamp anUes, 
generally, see title R«Txwcn, Vol. XXIV., pp. 714 $ea. 

(/) This does not iuolnde a aettlement of land held on trust for sale 
(Be 9ii«cisy*4 8ettUmemi (1S70), L. R. 6 Exob. 85). It includes foreign 
bonds [Be AUager'e Marria^ SetUement and Inland Revenue CotMuieeio^e 
(1864), 8 H. 6sC. 969). 

[g) The words " definite and certain ** apply not to the interest or 
nature of the intereat, but to the amount of slook. Accordingly every 
iotoreit, whether vested, whether liable to be divested, whether contingent 
or not in a certain and definite sum of stock, is included (Osslow v. 
Inland Revenue CemmU$ioner$, n891] 1 Q. B. 239, C. A.]. 

(h) A deed which merely suDstitutes a fresh security for a security 
conferred by an original setuement is not a settlement (Infand Revenue v, 
OUver, [1909] A. C. 427). 

(t) Stomp Aet, 1891 (54 A 55 Viot. c. 39),s. 1, Sched. I., title Settle¬ 
ment." An order of court making a settlementi must bear a settlement 
stamp (Be Oouan, 0<ntan v. Oe^tan (1884), 17 Ch. D. 778). 

{h) Stomp Aet, 1891 (54 55 Viet, e. 39), s. 104 (1). A resettlement 

wldob makes a new dist^tion at the poHey moneys la within this piovi- 
aloD {Noriknmberland (2>i%to) v. Inland Revenue Oommieeianere, [1911] 2 
X. B. 343; reversed on another point, [1911] 8 E. B. 1011, C. A.). 

(1) The provision for keoMg up the poncy need not necessarily be 
mi^e byithe settlement itself: u there is a pre-existing oovenant to Keep 
up a policy, and the settlement aaaigna directly, or by impliearion of law, 
the benefit of such oovenant, eueb aangnment is a provision for keeping up 
the policy (VorikMaWlood (Daks) v. Iwlood nevenue C(mmi$Heneret 
[1911] 2 &. B. 1011, C. A., reversing the deeision of Hawiltov, J., eupra, 
on this point). 

(») fitonp Act, 1891 (54 A 58 Vici e. 89), s. 104 (9) (»). (b). 
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1236. No lurtbor duty U poyable I 7 roaaon of any provision ooa* Bwcf. % 
tained in the settlement, or articles, the payment or transfer of Bettis* 
the money, stock, or eecority thereby settled or, where each money, msntson 
stock, or security is in reversion or Is not paid or transfer^ apon Marriage, 
the execution of the settlement, or articles, by reason of any provisioD 
for the payment by the person entitled in possession to the in| 6 rest wt 
or dividends of such money, stock, or seenrity, during the’oon* MMnritf. 
tinuance of such possession, of any annuity or yearly sum not 
exceeding interest at the rate of 4 per cent, per i^nnom upon the 
amount or value of such money, stock, or security (n). 

1226. Where several instruments are executed tor effecting the Ssvmi 
settlement oi the same property, and the ad talorm duty chargeable lAicrnnenti, 
in respect oi the settlement of the property exceeds lOi., one only of 

each instruments is charged with ad valorem duty and tbe rest are 
charged with a duty of 10 s. (o). 

A settlement made in pursuance of a previous agreement on setUement 
which Oil valorem settlement duty has been paid in respect of any ponunt to 
property is chargeable with only 10 s. duty in respect of the same ^srwMot 
property (p). 

4 

1227. No ad valorem dn^ is payable in respect of a settlement of Harriifa 

real estate on marriage ( 9 ), hot it is charged with 10 *. duty as a con* oettkauat 
veyance or transfer tor other than a pecuniary consideration (r). ^ 

Bbci. 2.-*-Folu»i(ory DiepotiUont. 

1226. Before the 29tb April, 19l0<s), a voluntary settlement of Volooury 
l)er 8 onal property was subject to a<l valorem settlement duty in Mtueorati, 
precisely the same way and to the same extent as a settlement an 
marriage (t). 

Now, however, any conveyance or transfer operating as a voluntary Voinnurr 
disposition inter fives (a), is chargeable with the like stamp duty as diftpgtiuou* 


(a) Stamp Act, 1891 (Si & 55 Viet 0. $9), s. 105. 

(0) Ibid,, s. 106(1), (3). This mvision contemplates one transaction by 
way of eettloment of property effooted at the same time by seyeral docu« 
xBCUts. not a series of documents effecting at different stages different 
dispositions with regard to the same property. It does not embrace tbe 
case of a settlement giving a power of levocation and appointment which 
is subsequently executed so as to effect what is in snbstttce a fresh settle* 
ment (iSkstsU ▼. Inland lUvmue Cammietionen, [1002] 1 K. B. 142, C. A.)* 
(p) sump Act, 1891 (54 & 55 Viet. e. 39), s. 106 (2), (3). 

(4) Uaaereene and Fertcrd (FsscowU) v. Inland Bevenne Ccmaiiitoasrs, 
(1900121. B. 138. A deed appointing anew trustee of what was originally 
a eettiemwt of real estate is not a eettlement within tbe Stamp Act, 1891 
(54 A 55 Viet. c. 30), Sehed. I., by reason of tbe ss4e of the setti^ 
real eeUte {liast^reene and Fet iisj tl (Viieoww^) t. Inland B^venue Cam* 
Mie$% 0 iterit supra). For stamps on instrumentt appointing new trustees 
generally, see title TnasTe aud Tuuatins. 

(r) SUmp Act, 1691 (54 U 56 Viet. c. 39), Sebed. I., title ** Conveyance 

•r Innsfet.*' » 

(s) The date of tbe pasiing of the Finaaee (1909*10) Act, 1910 (10 Edw. 7, 

0. S). 

(i) Stamp Act, 1891 (64 5i 55 Viot. 0. 39), Sehed. ]., title **Settlement.** 
(a) A oenveyance or transfer operating as a voluntary disposition 
Msf moi includes not only any disposition that Is not made in favour 
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^ il it were & eoxtrejance or transfer on eale, with the sahetitntion 
YoloiitArr in ea<^ case of the value of the property conveyed or transferred for 
the amount or value of the eonaderation of the sale (&). It follows, 
tlraa therefore, that a voluntary eettlement of personaltj, whether of a 
certain and definite sum (c) or not, or a volunta^ settlement of 
real^ or of land settled by way of trust for sale, if executed after 
the April, 1910, is chargee^Ie with duty on the value of the 
property conveyed or transferred at the same rate as if it were a 
conveyance on sale for the like value (d). 


Appointmenti 
QDder m 




pomn* 


1229. An instrument of appointment relating to any property in ^ 
favour of persons specially named or described as the objects of a * 
power of appointmrat, where du^ has been duly paid in respect of 
the same property upon the settlement creating the power or the 
grant of representation of any will or testamentary instrument 
creating the power is exempt from ad vaiorm duty (e), and is only 
chargeable with a duty of 10s. as an appointment (/). It is to be 
observed that this exemption relates only to appointmente under 


of • purchaser, or iacambraoeer, or other peisou in good faith aud for 
valuable eoosideratioQ, but also, eioept wbm marriage is the oonsidera* 
tion, sQj conveyance or tranafer where the Commissionen of Inland 
Bevoone areof opinion that bj reason of the ioadoqttaey of the sum paid as 
oonsi deration or other circumitaDcea the oonvejance or transfer confers a 
substantial benefit on the person to whom the property is conveyed or 
transferred (Finance (1909-10) Act, 1010 (10 Edw. 7, o. 8), s. 74 (fi)). As 
to the stamp duty on yolnnisW dispositions i%Ur viroi, aiA tbo need of 
adiudreation thrreon, seo titlo raysNUK. Voi. XXIV.. pp. 732 el tieq. 

iff) Finance (1900-10) Act. 1910 (10 Edw. 7, o. 8). s. 74(1). For tbo 
duties on conveyances or transfers op sale, see Stamp Act, 1S91 (64 & 66 
V^ct. 0 . 39), Sched. 1., titlo 'T^nyeyanoe or Transfer on Sale'*; title 
Salc op Lako, pp. 444 ef tea., ante. As to the exemption of a yoluntary 
OM^yeyanoe to a oon^profit-uaring body, incorporated by s^lal Act. of 
property to be held as an open space or presorved for tlie bouc^t of the 
nation, and of certain other excepted mstruments. see Finance (1909-10) 
Act, 1910 (10 Edw. 7, e. 8),s. 74 (1), (6); title Rsyzhim, VoL XXIV., 
p. 734. 

(c) An instrament ohargeable with duty either as a eettlement 
nnder the Stamp Aot, 1891 (54 & 66 Viet. c. 39), or as a voluntary 
transfer or conreyanoe, is ebarged with duty as a oonyeyanoe or transfer, 
and not as a settlement (Fiaanoe (190^10) Act, 1910 (10 Edw. 7, o. 8), 
•• Jf (4)). 

(d) A settlement executed for adeqnate pecuniary consideration is 
oistfgeable with duty on the amount of the consideration as a oonvoyance 
on sale. If executed for inadeouate pecuniary consideration, it is ohaigo- 
able with a duty in respect of ue property passing sad not of the benefit 
conferred, vs., the yaiue of the property leas the sum paid. It seems to 
follow that in the ease of a yoluntary aettlement no dednotion will be 
allowed in respect of any interest thoreby conferred on the settlor. 

•) Stamp Act, 1891 (54 k 66 Viot. e. 89), Sched. I., title ** Settlement, 
Exemption.*’ An instrungtfit cannot come within the exemption unless 
the doneee of the power are parties to it, and thereby m^e on appoint* 
ment. Where, thWefore, a deed of reyooation under a power provided 
that a fund should be transferred to the trustees of a already 
executed, which deed was a marriage settlement, the donees of the power 
not being parties ihsrsto, doty was chargeable on the marriage settlement 
(JJiussU y. Zwlsnd Xraraus Cammiaieime, [1902] 1 K. B. 142, C. A.). 

(/) 8U&P Act, 1891 (64 & 66 Viet. e. 89h 8ohed. L, tiUs 
f Appoiaimeati*’ 
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powers. In the case of appoinfemente under snch powers 
which only limit the proTOrtions in which members of a class are to 
take C^)» the court would probably look at the substance of the 
transaction and not hold them to be instruments operating ae 
voluntary dispositions inUr mvo$, but the contrary view would 
probably bo taken in the case of a voluntary appointment under a 
general power. • 


8aoT. h 


Yoluntaiy 

IHsposl- 

tiofis. 


Appomtnteati 
ander genenl 
{wwen. 


1230. Settlements, whether made in consideration of marriage or sunpisg 
voluntarily, may, without penalty, be stamped within thirty days 
after execution, or after they have been first received in tho United 
Kingdom if executed outsiae it, or fourteen days after assessment 
by me Commissioners if their opinion has bean required (h). 


(4) Sec title Powxss, Vol. XXII!., p. 23. 

(A) Stamp Act, 1891 (64 U 66 Viet. c. 39), s. 16 (2), as amended by the 
Finance (1900-10) Act, 1910 (10 Edw, 7, 0. 8), s. 74 (3); and see title 
HBVXNUt, Vol. XXIV., p. 717. 


SETTLING DAY. 


See Stock Excuakob. 
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Sf€ Public IIbalth and Local ADannigTiuTtoH; Sbwsbs and 
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SEWERS AND DRAINS. 


Part t. INTRODUCrOBY 


Part II. SBWEBS AND DRAINS FOB SANITARY PUHrOSES 

SxoT. 1. DisnsrinoKs 

Bub^soot. 1. In Gduoml 
Sub-sect. 2. In the Motropolis 

Ssor. 2. Vestiro of Bicvers ik t«0CAi< AvtooitiTisa 

Sub-soot. 1. Id OoDoral 
Bub-enet. 2. In tbo Motropoiin 

SSUT. 3. CON8THVCriOK AND Al.TBBAXIOM OP SRWEliH BY LoCAL 
AUTUORITISS WITIUV THEIR DieTliTciH - • • 

Sub-eect. 1. In Clenertd 
Sub-sect 2. In the MetropoUn 

Spot. 4. Kaiktbkavcb and Betaih of SKWEnti • « . 

Bub-seot. 1. In General 
Sub-sect. 2. In the Metropolis 

Sect. 6. Sewedino of Strerts kot RKPACRAniJs nv Imiafitamxm 
AT LaIIUS - 


Sub-soot t. In Gonersl ...... 

Sub-soot 2. In tho Meteopolie - • • 

Ssor. 3. SfiWAOB Di8roBAi» . • • . . 

Sub-sect. 1. In General « • • • 

Sub-sect. 2. In the Metropolis - • - 

Sect. 7. Bewaoe Wobko OtrrsroB District 

Bub-seot 1. In Geneml - • - - 

Sub-seot 2. In the Metropolis . - - 

Sect. 3. Bzfekses op Sewers and Sbwaoe Works 


Sub-sect. 1. In General 

Sub-sect. 2. In the Metropolis - • • - - 
Bxcr. 9. Support op Wobrs op Sewbbags and Db a image 
Sect. 10. Teb Protibion of Drains- • • . . 


Sub-sect 1. In General 
Snb-sect 2. In the Metropolis - 

Sect. 11. Sufervisiok of Drains 


Sub-aoct 1. In Generst 

Bub-sect 2. In the Metropolis • • - - • •• 

Sect. 12. Connrzion of Drains with Sewers • . . 

Sub-sect 1. In General . • • • . ^ 

Sub-sect 3. In the Metropolie 

Beot. 13. Pboivction of Severs and Dbains • • - 

Sub-«9Ct 1. In Oeoeral -••••« 
gub-sbet. 2. In the Metropolis • • • » ^ 
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Past HI. HIGHWAY DRAD^ - 770 
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8lOT. 6. OPnClRS OP THB COMIUSSIOHSRS- - » - - 777 

8 *cr. 7 * Wonts. 778 , 

Sub'Sset. 1. Works undar the Jurisdiction of Com- 

sussionsrs.778 

Sub-soot. 2 . Bostrictions as to Works . . • « 7^0 

Sub-soot 3. Power to Dirort Works of Oommiosiooers - 781 

Sub-soct. A Poulint of Wstorcoursos . . • • 7H1 

Sub-sect 5. Remorlu of Soil and Weeds • • • • 781 

SXCT. 8. Pu&OEASB OF LaROS. . 7^1 

Sbct. 9. LunrLmr to Ebpair- 7$,‘) 

Ssor. 10 . FnrASct *..754 

Sub-sect. 1 . Rates 784 

Sub-sect. 9. Donowin^ Povofs • • • • • • 7 ^^ 

Sxor. 11. PBOCttouros bbpors Oomhiuiokbrs • • . • 785 

Sub-seoC 1. Prosentieent hj Jurj and Proccditro in lieu 

thereof.785 

Bub-sect 2. Appeals and Arbitration- • • • . 711 m 

Sub-aoct 3. Fmos and Ponaltios - - • • . 7 R 7 

Sbot. 12. LxoAt^ PnocssDiifos bt anh aoaibst Cokutsaiokbrs 787 
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Part I—Introductory. 

1331. The expreeaions **sewers** and **drains*’ have no special 
teobnical meaning m law apart from statute. Tbe^ are words in 
popular use of somewhat similar eonootation, meaning ohannels by 
which liquid is gradually carried off, and are more particularly 
applied to artificial ohonnele for draining water off land or for 
carrying away feculent and polluted matteiw from houses and 
buiimDg8(a). In some Acts of Parliament a sharp distinclion is 
drawn between thorn (b), in others they are used as practically 
synonymous (c). Not uncommonly the expressions mean more 
tnan the mere channel and include the whole apparatus lor drawing 
off the water or other liquid (d). 

1232. The power to construct sewers and drains is incident to the 
ordinary ownership of laad(s), but where such construction end 
maintenance have become necessary or important for the welfare 
of the community, various enactments have been passed to 
facilitate, regulate, and in many coses to compel such construction 


(a) Apart from ttatutcry deflnitioust the words **drain’* and '’sewer” 
would ID law mean the same, as, for example, wbon used in a ooeveyaDoe; 
nee Pilfrrow T. 8i. Leotuird, ShartdHtk, [1S96] 1 Q. B. 433, C. A., 

perRiQBT,L.J.,at p. 441. la the fra districts the term **dnun" is applied 
to wide, oanol-like navigable channels; tee Oxford Engli^ Dictionary; 
Joboson’s DiotiODary; and compare SatiQH v. Norwich OarponUion (186S), 
27 L. J. (Oi.) 739; CouUon v. Ambler (1844), Id H. & W. 403. 

(h) See, s.?., Pablio Health Act, 1875 (38 & 39 Viet. o. 55), s. 4 $ 
Metropolis Maoagement Aot, 1855 (18 & 19 Viot. o. 180), s. 250; and see 
pp. 784, 725,pofl. 

(e) Compare the Land Drainage Act, 1861 (24 5e 25 Viet. o. 133}; see title 
Lahi> bcPBOVEKSKT, VoL XVIII., pp. 301 et $oq. 

(d) A marsh wail or embankment to protect the drained land m^ be 
pi^ of a sewer {Poplar IHgtrid Board of worko v. Knight (1858), £. B. & B. 
408); compare title Bates AKd Rawq, VoL XXlV., p. 102. Bewaga 
disMsal works are part of the sewers within the meaning of the Rivera 
Pouution Prevention Aot, 1875 (39 & 40 Vict. c. 75), s. 7 (Brook v. 
'MoUham Urban Dieifui Council, [1009] A. 0. 438). A manhole may be 
part of a sewer within the meaning of m Pnblio Health Aet>, 1876 (38 Is 39 
viot. o. 56), s. 4 (Swoncton r. Twitkenkam Local Board (1879), 11 Oh. D, 
838. C. A.). 

(s) See title Land Ikfrovubmt, VoL XTIIt., pp. 875, 301 ; Land 
Drainage Act, 1847 (10 & 11 Viet. e. 38); Land Drainage Act, 1851 
(24 4fi 25 Viot. c. 138), Part HI. Theeo enaetmenW enable owners of land 
to procure ontlalls for their drains tbrongh the lands of adjoinmg owners. 
As to applying moneys under setUementsTn constructing dnuns and sewen. 
see SettiedB^tes Act, 1877 (40 Sc 41 Viot. o. 18), ss. 80—88; Settled Land 
Act, 1688 (45 5 e 45 Viot 0 .38),». 15.22,25: iod see titles Land ImpbOvb* 

VINT, Vol. XVIII., pPr 2 & 3 | SmLUiNlS, pp, 544 , 549 , 664 , anU. 
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Past i« . miunieoaoce. The principal clasees of Be^era anS drains 
lotrodae* which hare been the aubject of legielatioD are those for the preven* 
tog. tion of flooding, and more particnlarlj for draining march or fen 
land, for carrjmg the water off highways, and for draining hoacea 
and bui]dingB(/). The first of these as regards public works are 
commonly under the jurisdiction of bodies known as Commissioners 
of Sewers (p), the cecond class are primarily under the control of the 
highway authorities (k), and the third of the sanitary authorities (i). 

Certain coll^^te and other oorporate bodies have express powers 
for constructing and diverti^ sewers (j)« and in the case of under* 
takings authorim bv Parliament provision is commonly inserted 
enabling the undertakers to make neoessary sewers and drains 
for the purposes of their works (k). 

Butuuiav. 1233. The statute law governing sewers and drains for sanitary 
puriiosee is part of the public health law and is mainly contained 
in the Pubfie Health ActB(i). In many districts there are local 
Acts also in operation (m), while in London there is a body of 
law distinct from but similar (o that in force in the rest of the 
country (n). The City of London, except in regard to the main 

(/) Other statatorr proTisioDS requiriug drains will be found in such Acts 
as tue Factory and Workabop Act, 1901 (I Edw. 7, c. 23], t. S: Factog 
and Workshop Act, 1907 (7 Edw. 7, o. S9}, a. 3 (see title Factories amd 
Shops, Vol. aIV., pp. 463, 461); and ^e Alkali, etc. Works R^pilatiou 
Act, 1906 <6 Edw. 7. o. 14), w. 3, 4 (see title Public Hsalth and Local 
A nKiMisTtiATiOK, Yot XXIII., p. 40^. Kojioua poods and ditches 
also require to be drained; see Poblic Bealth Act, 1B76 (3S 4c 83 Viet. 
t. 56], as. 46, 91—98 : Local OoTemment Act, 1894 (66 4e 67 Viet. o. 78), 
s. 8 (1) (f); Public Health (Loodoul Aot, 1891 (64 & 65 Viet. o. 76], 
s. 43{ titles Mttiiopous, Vol. Xa., p. iSd^ ^uisakcb, Vol XXL, 
ppf 636, 640; Pusuc HxALTa akdLocal AnviNiaTBATtO)!, Vol. XXIII., 

p. 611. 

(s) See p. 773, pc$U In London the Conn ty Council has control over both 
the main sewers and the flood sewen; see Metropolis Manaseinent (liiamee 
BiverPrerenUon of Floods) Amendmeut Act, 1679 (43 & 43 Viet. c. ozoviii.); 
title Hetbopolis, VoL XX., pp. 395, 396, 467; and see ^o title ElQR- 
WATS, 8tbb£T8, akd Bionoxs, Vol. ICTfp. 206. 

(A) See title ItionwATS, Stkxkts, and Bbido&s, Vol. XVI., pp. 67,113, 

(i) See title Poblic Hkaltii and Local AomNiSTBATiOK, Vol. XXIIL, 
p, 419. As the sanitag authority and the highway authority are now iu 
many oases the same, it is Tcry common to find that the roadways and 
stroeU are drained into the same sewers as the bouses and buildings 
adjoining, so that there is no clear dutinotion between these two classes. 
As to the sanitary authorities ontside London, see ibid., pp. 372, 373; title 
Local GovxRKifXNT, Vol. XIX., pp. 293, 293. As to Loudon, see titles 
Metropolis, Vol. XX.;Pp. 396, 408, 411: FoBuc Hbalth aud Local 
ADWH iSTSAnOK. VoI. XXIIL, pp. 373, 374. 

(f) See FubUo Health Aet, 1876 (38 & 39 Viet o. 66). s. 336. 

(A) See titlee ElbctBIc Liobtino and Powbb, VoL XII., pp. 673 et eeq. ,• 
Oa6, Vol. XV., pp. 336 el seg.; Bailwats and CIanals, vol. XXIu., 
pp. 664, 665: Water Supple. 

(l) See title Public Hralih and Local AoMtNUTRAxiOK, Vol XXIII., 
p. 361, note (a). 

(m) ThelTowna Improvemeat Clauses Aot, 1847 (10 4i 11 Viet. e. 84), 
•s. 29—34. relating to sewen and drains, may be incorporate in loom 
Act% but have been largely displaced by the general law. 

(w) ft is principally to be found In ih» ranoua Metropolis Management 
Acts add in local Acts obtained at the iostanoe of the London County. 
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severe, hae a separate aet o! proTiaioas (a). Sewerage, drainage 
and sewage disposal are also matters to be dealt with under town- Intredne* 
planning schemes The power to carry ont large schemes lor tory. 
sewerage is some^ee obtained b? the promotion of a private 
BUI (5). 

1234. In the country generally the statutory powers centered on 
urban authorities are more extensive than those of rural authorities, suiboriUca. 
but the Local Government Board may by order confer upon rural 
district councils (r) all or any of the urban powers, duties and 
liabilities. In some cases united districts governed by a joint 
I board have been formed by the Local Government Board (s) for the 
purpose of making a main sever, or of carrying into effect a system 
of sewerage lor the use of all districts or contributory places com¬ 
prised in such united district, and the necessary powers for carrying 
on this work are conferred on these joint boards (t). 


CouDcil; see, for example, Loodou County Council (General Powen) Act, 
1894 (47 Sg 68 Viot. e. ooxii.)* 

( 0 ) City of London Bevon Act, 1848 (11 A 18 Viot. o. ohriii.). amended 
by the City of London Severe Aot, 1861 (14 A 15 Viet. o. xd.). As to tho 
execution of these Acts, see title hLGiaoroLis, Yo). XX., pp. 400, 46$, 
469 . 

(p) Housing, Town PUnniog, etc. Act, 1909 (9 Edv. 7, c. 44 ), s. 66 , 
Boned. IV. 

ig) For exsmple, the msin eewem of the Uetropolis; ece pp. 728, 
789, pe«l. As to the stsiiding orders sppUeeblc, see title Pauliamxnt, 
Vol. XXI.,pp. 789 die). 

(r) Pub^ uealih Act, 1876 (36 A 39 Viet. o. 66), a 87$; Local Govern¬ 
ment Act, 1894 (6$ A 67 Viet. o. 73), e. 26 (6); sod eoe tiUoi Local 
G ovxRviiENT, Vol. XIX., p. 338 : Puauc Ubalth a»v LiOCal Adhinis- 
TBATIOK, Vol. XXllI., p. 364. ^ 

(r) Under the Public Health Act, 1876 (38 A 39 Viet e. 65), s. 879; 
sec title Local GovmaKJfSKX, Vol. XIX., p. 339. 

(t) The proTisionsl order forming a united district most deOue the pur¬ 
poses for which such district is formed, sod the powers, rights, duties, 
ospsolties snd Usbilities sod obUgstions under the Public Heslth Act, 1876 
36 A 39 Viet. o. 65), which the joint bosrd is suthorised to exercise or 
perform, or to which it is msde subject (Public Hesl^ Act, 1876 (38 A 39 
yict c. 66 ), s. 881); see title Local GovnaMnns^T, Vd. XIX., p. 339. 
UsusUy the joint bosrd is merely given juiisdictioo in lugsrd to the msto 
seven, to that the several local authorities in the district remain respon¬ 
sible for Uie connecting sewers. For an exai^le of a joint board for main 
sewage, see A.-Q, ▼. Htnatnyiloia, Tameoad Aa Duirict Dntintu^ Board, 
[1912] A. C. 788. As to tpedal drainage districts, toe title Local 
G ovnEHMSNt, Vo). XfX., p, 334. 
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Part II.—Sewers and Drains for Sanitary 

Purposes. 

SvcT. 1.— DfJi7tttion4, 

^ 8ub<Sect. OaunL 

1235. A mean8(a) aDydmQ(6) of and used for thd 

drainage of one bnilding onlj or premises within the same curti- 
lage (c) and made merely for the purpose of oommnnicating there¬ 
from with a cesspool or other like receptacle for drainage^ or with a 
sewer into which the drainage of two or more buildings or premises * 
occupied by different persons is conveyed. It is a question of fact 
in e(wh ease whether two or more houses constitute one building 
within this definition (d). For certain pazposes of the Public Health 
Acts (e) a drain is defined as including a mein used for the drainage 
of more than one building (/}. 

1236. The tern ** sower as defined in the Public Health Act, 
1876 (p), inclndes sewers and drains of every description, except 
(l)draine to which the word drain" applies(/i), and (2) drains 
vested in or under the control of any autboritv having the manage¬ 
ment of roads and not being a local authority under that Act (i). 

The term " sewer," therefore, includee all the i»rtB of a properly 
made sewer (j), but not the receptacle into which the sewage is 
conveyed (k), nor apparatus connected with the disposal of the 

{n) Public Health Act, lS76 (JS & 30 Viot. o. 65). e. 4. 

{t) For the general meaning of ** drain.** see p. 710. anU. 

(e) llie meaning of the expression premuee withm the lome our- 
tilfge ** U not quite clear. Two blocks ol buildingB let out in a number of 
separate tenements and standins in an enclosed yard or court for the 
oommou tise of the tenants may Be premises within the same ouiiilage, bo 
that the common drain running through the court may bo a drain and not 
a sewer {Ptihrov ▼. 51. Leonard, Skotodit^ Fastry. [1S95] 1 Q. B. 33). 
On the other hand, separate houses abutting on or surrounding a private 
eonrt or pass^ may not be rwemuQS within the same curtilage (Bt. 
Martin^in-lXe^FUkU Vwfcy v. Bird, [1895] 1 Q. B. 42S, C. A. (theLowther 
Arcade); iZorris ▼. (1904), 58 J. P. 518). 

(d) Thus, two semi-detiK^ed houses maj be one building {Btdiey v. VTsbb, 
[1901] 2 Ch. 138) or two buildings, aooording to ^eir oozutruotion (Bwn* 
pkory V. Yonng, ri90SJ 1 K. B. 44). 

(s) As to the Pnblio Health Actt. see tiUe Pnauc HaaTni akd Local 
Adhinistbatiov. Vol. XXllI., p. 351, note (a). 

(/) Pnblio Health Acts Amendment Act, 1890 (53 5s 54 Viet. c. 59), a. 18 s 
and see p. 75e;jpori. 

(o) 88 & 39 Vice. c. 65, a. 4. 

(A) See the text, supra. The proviaioas in the Public Health Acts 
Amendment Act, 1890 (63 ds 54 Viet. c. 59), a. 19. do not afleot the 
^Dition of “sewer” • lee S. ▼. BtuUn^i Corporation, [1897] 1 Q. B. 46 ; 
fio^ood f7T6ow ZHrind CovneU v. Oraingor, [1913] 2 I. 6. 126. 180 s 
p. 780, post. As to the general meaning of ** lewen ” and ** drains." see 
Pi 719, oato. 

Sif ^tle PuBuo Hialtb akd Local Acmikuteatiov. 

Vol XXIfl.. pp. 384, note {$), 372. 

. (/I 8^ M a manhole {BtoansUm v. Tviokonham Local Board (1879), 
11 Ch. D. 838, C> A.). 

(fc) Such as a cesspool {Meador t. Wtti Cofoec loeal Board, [18921 8 Ch. 
18, a A.? BuUan v. Tottonkom Urban Diotriot OaaneU (1898), 78 L. T. 470; 



Part II. —Sswers aud Drains iob Santtary Paaposss* 


78B 


Bew&ge(0* inelades channels used solelj for carrying off 

water (m). 

The tirst exception does not exclude pipes laid in a street or 
intended street for the purpose of taking the sewage of the houses 
although DO building, or only one, h^ been connected there* 
with (n), nor does it exclude pipes laid in private land and taking 
the ^ainage of more than tine building or premises (o), bht in 
such a case the pipe is only a sewer from the junction of the pipe 
conveying the drainage of the second building or premisee; above 
that it is a drain (p). The drainage of a second building or 
premises into a drain, although done Ulegally and surreptitiously, 
*may convert such drain into a sewer from the point of junction (q). 
But the cutting off of tlie drainage of a pi{>6 from a sewer, so that 

BuU 7. SnetB (1003), 67 J. P. 464; see also SuUm t. iforwich Corpora- 
Hon (1S68), 27 L. J. (cn.) 739; Binr^k y. WalonooriJi (1867), 61 J. P. 248). 
A cesspool which has been converted into a kind of catchpit may be port of 
the sewer (Pokeiiham v. Juehvr#! TSuml CowM (1003), 67 J. P. 

448). Then eooms to be some doubt as to whether an ovorOow pipe from 
a sewer is a sewer; see Leod$ and /H$trvi Wor$Ud Dyerd and rinUken' 
Ah'iociaiion, Ltd, y. Wut Ridinq of yorkokiro Riven Board (1006), 70 J. P« 
480. 

(l) Zino's CoUego, Cambridge y. Urbndge Rural CounoU, flOOl} 2 Ch« 
766. Such works may fall within the neoiiing of sewer es used in 
other statutes ; see p. 710, anio. 

(m) Thai, pipes for canying off water from a railway {London and 
Rorih Weetem Rail. Co, v. Rnneom Rural Cotmeif, [189S] 1 (^h. 661, C. A.); 
from a quarry (Syfcef v. Sowerbg Urban ConneU, flOOO] 1 Q. B. 084, 
0. A.); from a sewage farm as an effluent (ToOenAam Local Board t. 
Bvfion (1886), 2 T. L. R. 828); from a highway to a sravel pit to 
water oattlo (Croytdalo r. Svnburg-on-Thameo Urban Oounou, [1898] 2 Ch. 
516) : from a road into a stream (2>«mwf y. Brankoowu Urban Oounoil, 
[1897] 2 Ch. 291, 0. A.), or into a ditch (Kinoon Pottery Co. v. Pogle 
Corporation, [1809] 2 Q. B. 41: ^roAam y. WrougXton, [1901] 2 Ch. 451, 
0. A.); or from the roofs of houses {BoUand t. LoMorm (1897), 61 J. P, 
262; Siller v. PalAom Borough Council, [19081 1 &. B. ^9, C. A.; 
TTilMiwoa y. Xloiwl^^ and Dinae Powis Rural Council, [1903] 2 Ch. 695, 
C. A.; and see Ferrand v. HaUao Land and BuHding Co., [1893] 2 Q. B. 
136, C. A.), are all aeweis, although they may not vest in the sanitary 
authority; as to vesting, see pp. 726 si $eq,, poet. 

The legal distinotion between sewers and drains is nnoeriain and 
onsatisfactory. Conduits constructed ss private drains are freqnently 
assert^ to in sewers for which the ratepayers at Urge, and not the 
individuals who derive bepefit, are responsiUe. The deoiiioDi aro hard to 
reconcile with one another or with any intelligible prinei^e. 

(w) Turner v. Bandeieorth Urban CouneR, [1909] 1 Cb. 381; BetkooRam 
Urban Dwfricf CouneR r. Wood (1896), 60 J. P. 490, per Cate, J., at 
p. 401: Aeton total Board v. Batten (1884), 28 Ch. 1>. 283, per Kat, J., 
at p. 286 . 

(c) Travie v. UtUey, [1894] 1 Q. B, 233; Kirhheaton Local Board T4 
Bsatmonl ( 1888 ), 52 J. P. 68; and see cases cited in notes (p), (g), infra. 

(p) Btthenham Urban Butriet OouneRr, Wood, enpra ; Daeean y. PalAoM 
Farira (1899), Timee, lith February. 

(o) Keroha^ y, Taglor, [1895] 2 Q. B. 471, 02A,; Ploraaca v. Paddington 
Voeirg (1896), 12 T.L. R. 80 $ HoGowd v. Laeame, eupra; BafAwoJ (Traew 
Faa^ y. London Ndbol Beofrd, [1898] A. C« 190 ; Ad as to sewers in the 
Metropolis, see pp. 725,726, poet. As to the wrongdoen taking\dyantage 
of this in procMings for a nuisanee, see p. 757, poA The owner of a 
drain with which a connexion has been mads agiunst hie will may treat the 
a^ as a trespass and claim that the drain is still one, bnt, if he does not 
do so, then, as against the local authority, it maybe a sewer repairable by 
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it eonyeys the draiDa|^ from one home only, doee not thereby con- 
vert Bncb flower beck into a drain (r), althoogh the reconstruction of 
the flystem in accordanoe with a previoos or^ ma^ do so (a). 

The second exception exclude drains vested m or under the 
control of a road authority at the 11th August, 1875 ((), although 
Buch drains may have eabeequently become vested in or under the 
control of a sanitary authority (a). 

1387. A natural watercourse is not a sewer, nor does the fact that 
it is used for the discharge of drainage or sewage make it one (v), 
but such a watercourse can be so dealt with as to be converted into 
a sewer. Whether it has become so or not is a question of fact io 
each particular case («). 


SuB*^icr. S.—/« Ii$tr^pctu. 

1238. For the purpose of the Ketropolis Uanagement Acts (a), 
the word **drain” applies to and includes (5) any drain of 

tbe authontj: see Kenhaw ▼. Taviar, [1895] 2 Q. B. 471. C. A.; Floronce v. 
FaddinMn 7s«try (1898), 12 T. L. B. 30; HoUand t. XasariM (1897). 61 
J. P. 2o2; BtfiAflul Qnen FmOv ▼. Lomhn Board. [1898] A. C. 190; 
P«konaA» ▼. TicekwH Buroi Bufrioi Cowieit (1903). 67 J. r. 448; BolOfMA 
T. Ptnlor Diitriet Board o/ Workt (No. 2) (1867), 37 Ch. D. 272; Mtader 
V. Wui Cov4$ Looai Board. [1892] 3 Gh. 18, C. A. 

(r) fit Xeoaard. 8Aorsdti^ FMlry v. [1806] 1 Q. B. 533. 

(i) Ktnhaw y. Smith it Oo., Lid., [1913] W. N. 107* Bolsi v. 8i. Qbow 
the kartyr Vettry (1880). 14 Ck D. 78A 
(I) Tbe date of the pSMlng of tbe Puhlio Health Aet, 1876 (36 ds 39 
Viet. c. 56). 

(e) 1F«mo«MOA V. Durtam BunU Vounoil, [1906] 2 K. B. 66; Irvine v. 
CaHieU Burol Dieiriet OounoU (1907), 71 J. P. 212. This point was 
not nxsed in Ftitmoa v. Uondag and Dinae Powie Burai ConnoU, 
[IM3] 2 Cb. 696, C. A., which appears to be at vahanoe with those 
omer oases. Aa to highway drains, see pp. 770 ei $eq,, poet. As to the 
vestiDg of streets in urban aotboritica, see tide Hiqhwsts. SraxETS, and 
Bbidobs, Yol. XVI., p. 67. 

(e) See R. v. Oodmanchettor Loeal Board (1866). L. R. I Q. B. 328, £z. 
Ch. ; Pentnoy t. Zyaft Paving Commieeionert (1866), 12 L. T. 818 ; Weei 
Riding of Yorhehire Eivere Board v. 6an%t (Boston) d 8one., Ltd. (1902), 
67 J. P. 183 ; Shepherd v. Crofi, [1911] 1 Ch. 521; Glaego^, Joker and Clyde* 
hoah Bail. Co. ▼. Maeindoe (1896), 24 B. (Gt. of Sess.) 160; and see title 
WaTSBS AMD WATZftCOtmsU. 

(«) WheaUfroH v. JfallooS Zocol Board (1886), 52 L. T. 366; Baleofur v. 
Sooth Shielde Corporation (1896), 11 T. L. B. 223, 0. A.; BoveaeUe*upon* 
Tyne Corporation ▼. BoiMrffiaa(1898). 63 J. P. 86; ComwsB r. Metropaiian 
Commieetonere of Sewere (1666), 10 Ezoh. 771 $ West Riding of Yorkehire 
Revere Board v. PTmIok d Bone (1904), 69 J. P. 1; oompaxe Airdrie 
UagieiraUe ▼. Lanark County Coumed, Coatbridge JiagUiroUe t. Lanark 
Coitniy CounoU, [191(n A. C. 286; PoofM v. Croydois Band IHetriei 
Oouned (1910), 74 J. P. 429; A.-4?. V. Leoee Conoration, [1911] 2 Ch. 
496 (an intermittent stroam)s and seeBoalsy v. Corporation 

(1013), 29 T. L. B. 404, H. X«. The illegal oisebarge of sewage into a 
stream after the year 1861 would not of itself eonvert a watereoano into 
a sewer {Weei Riding of Yothehire Bivere Board t. Gaunt (Bouton) d Bom, 
Ltd., eupn). For provisions agrinst ths pollution of wateroounes, see 
titles PUBUc Hkalth ond Local Adicxnistbatiok, Vcl. XZllL, p. 408; 
WaTIRS AtD WAlXftOOUBSnS. 

ia) Sea title Hsttorous, ToL XX.. p. 482, note (i). 

(b) Metropolis Managecnecit Aot, 1865 (18 4c 19 Viot. o. 120), i. 260, as 
amended by tbe Metropolis Managsosat 4nepdmeot Act, {683 (}8 ^ 
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and used for the drEoaege of one boildiog only^ or premisoB within sw. L 
the same curtilage, and made merely tor the purpose of eommaoi- Defioltionti 
eating with a cesspool or other like receptacle for drainage, or with — 
a sewer into which the drainage of two or more bnildings or 
premises occapied by different persons is tomeyii (c), also any 
drain for draining any group or block of houses by a combined 
operation (d) under the order of any Tostry or district bo^ or 
metropolitan borough council («), and also any drain for draining a 
group or block of bouses by a combined operation laid or con* 
structed before the Ist January, 1856, pursuant to an order 
^or direction or with the sanction or approval of the Uetropolitan 
CommiBsionera of Bewers</). 

1239. The wordsewer'’means and includes sewers and drains DeSQitionof 
of every description except drains to which the word drain" “Mwar.” 

(e) The doflnition of a draia in the Public Health Act, 1S76 (3S 39 

Viet. 0 . 55), s. 4, is praoUcally identical with this part of the definition ; 
see p. 723, anU. 

(a) A '*combined operation'* for draining houses is only mentioned in 
the Metropolis Managemont Act, 1S56 (18 Sc 19 Viet. o. 120), s. 74, but 
that provision is limiM to existing bouses. Under ibtd., s.,75, however, in 
the case of new houses, the vestry or distxict board ooiild oMer the manner 
and form in which the drauis shoald In; laid, and nnder that provision a 
combined operation coaid be erdored (Bateman v. Poplar DUtriH Beard 
of Worki (1885), 33 Ch. D. 3S0, C. A.). 

(v) Veetxiee and district boards were constituted by the Motropnlis 
Management Act. 1855 (18 5e 10 Viet. c. 120), (or the purposes of that Act, 
hut these powers have been transferred to the metiopoUtan borough 
councils; see title MxTRoroLis, Vol. XX., p. 402. 

ij) These bodies were coustituted unarr the Metropolitan Sewers 
Act, 1848 (11 5c 12 Viet. c. US) (now rq;>ealed), and their powois 
were determined as from the let January, 1856, by the Metropolis 
Mansgement Act, 1656 (16 Sc 19 Viet. c. 120), w. 145—148. Draiht 
for Gaining a block of houses by a combined op^ation sanctioned 
by other Commisaioners of Sewers which existed in London before 
the MetropoUtan Commissioners of Sewers are not drains within 
the above defimtion, but are sewers (Apoteyerd v. Lambotk Fesbw 
(1897), 66 L. J. (Q. B.) 347, C. A.). Combined drains sanctioned 

r he Commission en b<dore 1866, but not laid and construoted until 
that date, would also appear to be sewers. The or^ as to a 
combined operation need not be a formal order, and whether such order 
has bm miAs or not is a oueetion of fact. The signature of the chairman 

of the board to a book belonging to the board showing that the plan for 
the combined drain was before the board, and had been considered and 
approved, would be sufficient evidence of an order (Batewutn r. Poplar 
Diiiriei Board of Worko, supra); so would the plan book of tba vestry 
showing the ptftionlar combined operation iutialled by the surveyor 
as ha^^ng been laid satisfactorily (Ossa v. Bswiaytefi Festey, [1898] 

2 Q. B. I ( Greater London Propiriy Co, v. Foot, [1899] 1 Q. B. 972). 

The fact that the owner bad asked the vestry to make the drain, followed 
by payment of the estimaiod cost timreof to the vcstiT, has been held to 
be eumoient evidence of an order {Bouse P r opori p ami Invotimomt Ob. v. 

Qriee (1911), 76 J. P. 395; i^mpare ChsdJton^T. JfoncJUvter Corporation 


(1875), L. B. 10 C. P. 249). If it appeals that the vestry bad delegated 



lorowi 

strong presumption that It was made with the koowledxe and sanotion of 


6d|ei 

naklctf of an order is not sufficient 
(BsOwal 'Grssn Fesfry v. Tjondon Mod Board, [1898] A. C. 190); and, u 
tp such proof, see gfoltrs v. Baydca (1901), 65 J. P. 750. 


enp 

the vestry in toe absence of proof of the m 
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applies (g). In the case oi the drainage of a group or block of 
houses by a combined operation, the illegal and sarreptitiona draining 
of another building or other premises into the combined system 
converts such drain into a sewer from the point of junction (ft), and 
a substantial departure from the combined operafron ordered also 
converts the dram into a sewer (i). 

The above definition of sewer ^ includes sewers made in con¬ 
nexion with works for the prevention of floods (j ). 

1240. In the City of London the sewers and drains, other than 
the main sewors, are regulated by the Ci^ of London Sewers Acts, 
1848 (it) and 1651 (f). These Acts contain no definitions of sewer a • 
and drains; tho distinction drawn is between public sewers and 
draina and private sewers and draina (m). 

Sect. 3.— Vesting of Sewers m Local Authorities. 

Sud-8bot. 1.—/« Osnenl, 

124L All existing and future sewers (n) within the distriet of a 
local authority (o), together with all buildings, works, and materials 
and things belonging thereto, with certain exceptions (p), veet in 
and are under the control of that local authority, provided that 
sewers within the district of a local authority, constructed by or 
transferred to some other local authority or a sewage board (q) or 

(o) MetTX)poliB MaoaffeniDQt Act, 18S5 (18 10 Viet. o. 120), s. 250. 

Thu defloitton ihould be compared with that in the Public Health Act, 
1876 (98 St 30 Viot o. 55), a 4; leep. 722, ants. Itia very similar to that 
definition both in form and effect, but it does not contain the second 
exoepHon as to highway drains ; see p. 722, anU. As the term ** drain '* as 
used in London inolndos certain combined drains (see p. 725, ants), these 
arc excluded from the definition of ** sewer *' in lx)odon under the exception 
of drai ru. Apart from theee exoepUons, the law U the same in regard to the 
interpretation of these terms, both in London and outside; see p. 722, onis. 

(h) iSee note (g), p. 723, anU; and see Ossu ▼. Newmgio^ FfSfry, [1898] 
2 Q. B. I; Flormes t. Podding Vestiy (1895), 12 T. L. K. 30; KM 
V. CamtorwcQ Vestiy (1698), 60 J. P. 411 (a county court decision). 

(s) BvSoek V. lUise (1900), 65 J. P. 164; Ilorvsy v. Busby (1906), 70 
J. P. 301; Barvty v. Jttffs (1907), 71 J. P. 473. But a mere deviation in 
the direction of the drain does not convert it into a sewer {Orsalsr London 
Fropsrty Co. v. Foot, [1899] 1 Q. B. 972), nor does the addition ot the 
drainage of other premises wi^n the same curtilage to those alxe^y 
drainea {Gorringe v. BhorediUk Borough CouncU (1902), 66 J. P. 5^). 

ii) 6eep. 773, yoH ; Toflof ZHifrtef Board oj Works v. iCmgftt (1666), 
£. B. 5ft £. 408. 

(ft) 11 5c 12 Viet. e. cixiii. 

(f) 14 5ft 16 Tiot. e. zci.; and see p. 729. poiL 

(m) See City of London Sewers Act, 1848 (U 5ft 12 Viet. c. elxiii), 8S.*62 
et ssq. 

(a) For the definition of “sewer,** soe p. 722, anU. A sin^e private 
drain within the meaning of the Pablio Bckith Acts Amendment Act, 1 $90 
(62 5 e 54 VIot. e. 69), s. 19 (see p. 760, post), remains a sewer sod vests in 
the local authority (Temsstond WUson v. faehsr, [1907] 2 Ch. 191). 

( 0 ) For the definition of “local anthority," see title Publio azsLta 
MSb Local AmnwiarAaTiov, Vol. ZXIII., pp. 364, note (s), 672. 

ip) Seep. 727, nori. 

(g) A local authority or a sewage beard may oonstmet Mwert ontsids 
its district cpr maa by agroemeat with the local authority within whose 
district ths work is to be done (Pnbiio Health Act, 1876 (88 5 e 89 Yict. 
0 . 66), n. 28, 286); see pp. 746, 746, post As to towage boards, see 
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other aathority haying power statate to constract eewers, rabjeet 
to any agreement to the oontra^, veet in and are under the control 
of the authority which oonatruoted the eame or to which the eame 
have been traneferred (r). The effect of such Testing is to give 
the local authority the property not only in the sewer, bnt in the 
space occupied by it (s)< 

The eicepted eewera (t) which do not Test in the local auUfority 
are:—(1) oewers made by any person for hie own profit or by any 
company for the profit of shareholders, the term profit" 
meaning some benefit more than and independent of the mere 
removal of the sewage or liquid conveyed away, although it need not 
necessarily be of a pecuniary nature («); (2) sewere made and us^ 
for the purpose 0 ! draining, preserving, or improving land under 
any loc^ or private Act of Parliament or for the purpose of irrigate 
ing land (a); (8) sewers under the authorlQ^ of any Commissioners 
of Bowers appointed by the Crown (6). 

p. 721, aide. Sewers may be traasferred to Ancb % board or to a port 
sanitary autbori^; see title Local Govzrnhbnt, VoI. XJX., p. 292. 

(r) Public HeJth Act, 1876 (38 & 30 Viet 0 . 65), 1 . 13. 

( 1 ) 2'aylcr T. Oldhcm C&rpcration (1876), 4 Oh. D. 395. pfir Jkbsel, M.R., 
at p. 411; A.^Q. v. Ihrking Uniaa Gunriiann (1862) 20 C^. D. 505, 0. A., 
per Jbssel, M.R., at p. 604. Such a TsetiDg may confer upon Uie local 
authority so interest in land within the meaning of the J^ands Clauses 
Acta Corpororioa t. London and jtorth Weetem Rail Go. 

(1886), 15Q. B. D. 572, C. A.,per Brbxt, lf.R.,at p. 578; sec title C;ii* 
PULSORT PuBCHiSK ovLani) AfiDOourKKeATiOB, VoL Vl.,p. 12; audoom* 
paxn ibid.t p. 33). and rcoders it liable to be rated (see title Ratss aup 
KA tiNG, Vol. XXIV., p. 16), or assessed to Income tax in respect thereof 
(see title Income Tax, Vol. XVi., p. 619, note (s)). Such ▼eating may 
bo euUjeet to prescriptive rigltfs of draiiung; see p. 723, poti, and see 
the cases cited m note (o), p. 741, and notes (o). (s), p. 743, post. 
ii) Public UealUi Act, 1875 (38 & 39 Viet. o. 55), s. 13. » 

(it) Thus, if a person coostmetod a sower for the purpose of carrying otf 
the sewage of a number of new houses into a cesspool (Arfon Local Board 
T. Batten (1884), 28 Ch. D. 283; Pmaode ▼. Waierwirth (1887) 51 J. P. 
248), or into a river or stream (BotisUat. Tviekenham fjocal Bonrdof Heakk, 
Holmet ▼. I'vii^eTdnam LocalBoardof Health (1887), 20 Q. B. D. C. A.; 
f errand v. EaUae Land and Building Oe., (1893] 2 Q. B. 135» C, A.), for the 

S ee of getting rid of the sewage for sanitary purpom, sudi sewer 
. not be made by him for his owu profit, nor would a pipe for cairying 
off supe^uous water (ffwatf ▼. iTnigAf (18M), Timee, 9tn May). Sewers 
construotod as part of the development of a building estate are not made 
for profit, and vest in the local authority (Fowls# v. Colmsr (1805). 64 
L. f. (GH.) 414), bnt sewers for a whole town constnicted as a speculation 
and paid for by a voluntary rate by the users are sewers made for profit 
(Jfiwshsod LoeM Board ▼. IjuttrtU, [1894] 2 Ch. 178), as are sewers made to 
convey water to be subs^nent^ used, as for cattle (Creysduf# v. Banbury- 
on-Thame$ Urban Council, (1898] 2 Ch. 515), or to enable quanriug oper^ 
lions to be more economic^y conducted (ByJiM v. Sowerhy Uifanuounoil, 
(1900] 2 Q. B. 694, 0. A.). 

(a) As under a private Inclosure Aot (fi. ▼. Gcdmaneheeler Local Board. 
(1866). L. R. 1 Q. B. 328, Ex. Oh.), or by railway compuiy under its 
•pedal Act {London and Norik WuHrn Bad. uc. ▼. Buiieani Bural OouncH 
rl898] 1 Ch. 661, C. A,), even although sewage may be conveyed thereinto 
by third parties. • 

(b) As to these, see p. 774, poit Nothing In the Public Health Act, 
1876 (88 ti 39 Viot. o. 56), is to be oonitmed to aathorise any local 
authority to use, iajue or interfere with any sluices, floodgates, soiws, 
groynss or ssa delepose, or other works made under t^ authority of suoh 
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1343> A local anthori^ may also within its dutrict aoquire b; 
pnrobasd or otherwiBo from any person a sewer or an; r^t of making 
or nser or any other right in or respecting a sew^, with or without 
any boildings, works, materials or things belonging thereto. Any 
person may sell or grant to sueb authori^ any each sewer, right, 
or property belonging to him (c). 

Any person who, pre?ioasIy to the purchase of a sewer by snob 
authority, has acquim a right to use such sewer, is entitled to use 
the same, or any sewer subetituted in lieu thereof, to the same 
extent as he would or might have done it the purchase had not been 
made<e). 

SuB'SscT. ih€ Jifetrppclu» 

1243. The main sewers of the Metropolis, which wm in 
1866 vested in the Commissioners of Sewers of the City of 
Loudon (d) and in the Metropolitan Commissioners of Sewers (s) 
respectively were, with the walls, defences, banksi outlets (^), 
sluices, flaps, penstocks, gullies, grates, works and things thereunto 
belonging, and the materials thereof, with all rights of way and 
passage used and enjoyed by such Commissioners over and to such 
sewers, works and things, and over all rights (A) oonoemiDg or 
incident thereto, vested in the Metropolitan Board of Works, ana so 
were all sewers and works from time to time made by the Board (t). 
They were subsequentlv transferred to and are now vested in the 
liondon Connty Council (A). 

1244. All other sewers in the Metropolis, which were vested in 
the Metropolitan Commissioners of Sewers and situated in parishes 
for which vestries were constituted, and in districts for which 


Commissioners, or an 7 sewers or other works made and used by any 
body of persoDS or person for the puipcse of dridning or improving land 
juiait any local or private Aot, or for the purpose of irrigating land, without 
the consent of snob Commisaioners or body of persons or person expressed in 
writing, and in the case of a corporation under its se^, and nothing in the 
Aot is to prejudice or affect the rights, priviieces, powers or authontiee 

S Wen or reserved to any person ‘Under such foc^ or private Acte for 
raining, p m e r ving or improving land (Pnbiic Health Ac(, 1875 (88 & SO 
Viet. 0 . 55), a. 337). 

(e) Ibid., s. 14. The pnnhase^moneT is subject to the same trusts, if 
Miy. as the sewer, right or property sold was subject (thid.). 

(d) See City of London Sewers Act, 1S48 (11 A 12 Tict. o. olziii.), 
amended and continued by the City of London ^wers ^t, 1851 (14 it 15 
Viet. e. xei.). 

U) See note {f), p. 735, amie. 

m Theee mam sewers are specifleally mentioned and described in 
the Metropolis Uanagement Act, 1855 (18 A19 Viet. e. 180), Sohed. D. 

fg) A marsh waU to protect land from inundation and through which 
mwen psM to drain land at low water is a sewer and would probably vest 
1 b the borough council (Po^ Bisfrtd Board of Fonts ▼. tnight (1868), 
E. B. A E. 40$; and see Kwmsfead Boord ^ Work$ v. ZsfM Oonmussoners 
e/dswm (1877), 4) J. ?. 888). 

(k) As to a ri^t of suppoit, see JfsWopoltiaw Board of Work4 v. ifofro« 
pMm BoO. Co. (1868) L. B. 8 C. P. 612. 

(i) Metropotfs Management Act, 1856 (18 A 19 Vlot. o. 120), ss. 135,148. 
ib) Looal Qevenuneot Aot, 1888 (51 A 58 Viet. c. 41),s. 40 (8); see titU 
HtnoFOUS, Vo). ZX., p. 805. 
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digtrict boards were formed (Q, were, with the like works, znaberialg, ^ 

end rights of waj and oth^ righte, vested id the vestries and Vesttag of 
district boards the^f respectivdy, as well as all sewers made Sewm in 
and to be made within any such parish or district (m). These . 
eewers were subsequently transferr^ to the metropolitan borough 
councils (n). 

The sewers in the City of London, other than the main sewers, Other to vert 
remained vested in the OonimisBioners of Bewers of the Gity(o), ^ 
but were subsequently transferred to the Mayor, Commonalty, and 
Citizens of the City acting through the Common Cotmoil (p). 

1245. The Metropolitan Board of Works had, and the London Vettiss hj 
County Council as its successor has, power by an order under 

its aeoJ to declare to be main eewers any sowers in the Uetropolia coaotj 
not vested in it which ought in its opinion to be considered Cmdcji 
as main eewers and to be under its management. Upon such 
order being made such sewers vest in it and come under its 
management (q). 

1246. With the previous oonsent in writing of the London County TnoBfer bf 
OouD^l a metropolitan borough council may transfer the powers 

and duties vestoa in such borough oonucil under the Metropolis Lo&doa 
Managetuent Acts (r) in relation to sewerage and drainage to the Coan^ 
Coun^ Council, whereupon alt sewers and property vest^ in such 
borough council under those Acta for the pni^ses of or in ron* 
nezion with such powers and duUes become vested in the County 
Council (s). 


(l) See title Miteopous, Vol. XX., p. 402. 

(m) MotropoUs Masa^rement Aoi, 1856 (18 Sc 18 Viet. o. 120), s. ^9. 
These include seven mue by private owners altbouab without the know* 
ledge of the council, board or veitzy (Befkiwzi Green Veeiry t. London Soluml 
Board, [1898] A. C. 190; and sea tne cases cited at pp. 723, 726, ovts). 

(ft) l^ndoxk rrovemmeDt Act, 1899 (82 & 83 Viet. c. 14), s. 4; tee title 
Mbtkofous, Vol. XX., p. 402. 

(o) City of Loudon Sewers Act, 1648 (11 Se 12 Viet. o. oliiii.), i. 62, which 
seti^ in the Ommiseioners all the sewers and public drains then ezistiflg 
or at any time constructed, whether at the coat of the Comtaissiouers or 
otherwise. The powers and property of the CommUfioiieTS were also 
preserved in relation to snob parts of parishes which were united into districts 
as were within the City (tfetropolia Management Act, 1866 (18 ds 16 Viot, 
0. 120), s. 242) i and see p 728, anU. 

(p) ^ty of London Sewers Act, 1897 (60 8 e 61 Viet. o. cxTriij.). 

(g) Metropolis Management Aet, 1866 (18 Se 19 Viet. c. 120), s. 137. 
The Council may also by such order tske under iti iurisdiction and 
authority any other matters in relatioD to sewerage and drainage with 
respect to which iurisdiction or authority is by that Act vested in any 
vestry or distriot Mard (ihtd.). 

(r) See title Mbtbopous, Vot XX., p. 462, note (•). • - 

(i) Uetropolii Management Act, 1866 (18 8c 19 Viet. o. 120), a. SIT 
Metropolis Management Amendment Aet, 1862 (26 8c 26 VIot. e. I02h 
s. 28. In order that this transfer may ti^e plM, the borough ooun^ 
must past a resolution to that effect by a muorHy at a of such 

council specially convened for the porpoee ol oonaidering file question 
of snob tivisfer and of which not mss than foortemi days* notioe shall 
have been given, and not Isae than two*thirds of the whole council 
mult be present at inch meeting (iMd.). The County ConnoU hsi» the 
same powers of defraying expeusee incumd by it in oonnezion with the 
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1347. In addition to the sewers which may fasTO become rested 
in a local aathority, it is the doty of such authority to cause to be 
madd such sewers as may be neceesary lor effectually draining its 
district for the purposes of the Public Health Acts (<)• hut &6se 
purposes do not generally include the retnoral of trade effluents (u). 
Horoover, this duty does not require a local authority to mako sewers 
for the prospective development of a building estate (a), nor lor, 
outlying houses which may be reasonably drain^ into cesspools (&)• 

A local authori^ may also from time to time enlarge, lessen, 
alter the couree of, cover in, or otherwise improve any sewer 
belonging to it. It may discontinue, close up or destroy any 
auch sower which has in its opinion b^mo unnccoasary, on con¬ 
dition of providing a sewer as effectual for tbe use of any person 
who may be so deprived of the lawful use of any sewer, provided 
the discontinuance, closing np, or destruction of any sewor is not 
so done as to create a nuisance (c). The cost of enlarging or 
altering a sewer vested in the local authority is borne by the 
anthority and cannot in urban districts be impo^ on thefroutagors 

ezeoatioD of the powers so transferred ae it has in regard to other ezpensee 
under the Metro^lis Hanairement Act, ISSS (IS A 19 Viet. c. 120} (ihtd., 
s. 89; UetropoUi Management Amendment Act, 1862 (26 d&26 Vkt. o. 102), 
s. 28). 

(i) Public Health Act, 1876 (38 A 39 Viet. c. 66). s. 16. As to the 
Poolio Health Acte, eee tiilo Public Ubalth abd Local Administba* 
noK, Vol. XXIII., p. 361, note (a). Ae to the notice to be given by a 
rml district councu to a parisb council, see title Local GovsaNHBNT, 
Vol. XIX.. p. 249. 

(tt) See the opinion of tbe law officers mentioned in tho Third Report of tbo 
Royal CommissioD on Sewage Oisposal, p. zi.. and the rooommeDdation of 
that Coinmissioa. p. zvii ; and see p. 764. posf. A contrary opinion was 
expressed by Chajium, J., in Pe€ble$ ▼. OnoaidhoisQe Urban ifUtrict CcuMil, 
ri897] 1 Q. B. 364, but that dociiiion was revened on appeal, and in tbo 
House of Lords, although on dilTcreot grounds, i«h nom. Pasmore 
OncaidhriilU Urban Dittnei Ctwnetl, (180^A. 0. 3S7 ; and on this point, 
see idid.. par Lord Halsbubt, L.C.. at p. 396. 

(а) P. V. TynmovU Berel Dittrid Cawneilt [1896] 2 Q. B. 461, C, A. In 
urban districts the local aQth<«ity can in such caM require tbe owner to 
provide sewers in the new streets under the ^blic Health Act, 1875 
(38 A 39 Viet. o. 56), a 160. or under the Private Street Worhs Act, 1892 
(65 A 66 Viet. c. 67); see p. 738, port : title Hiqhwats, Stbbbtb, abd 
Budobs. Vol. XVI.. pp. 2l6 $eq. In rural districts these powers do not 
apply unless extendea to them by the Local Government Board; see title 
libcAL QOVBBMMBHT, VoL XIX., D. 352. 

(б) Kinoon PctUiy Co. ▼. PooU Corporation, [1899] 2 Q. B. 41, per 
CSAVBSU., J., at p. 49. 

(e) Publio Heslm Act, 1875 (38 A 39 Vict. o. 66), a 18. An open water- 
eourae which has in fa^ become a sewer oonld therefore be oovered in 
(Whoate^ a, MaUodt Local Board (1886), 52 L. T. 366 \ but see p. 724, 
Mis). Tne provision of a snbstittited sewer appears to be a condition 
necedent ^o the disoontinuaiioe of the exUtilng one; see A»»G, v. Dorking 
union Ouardianc (1882), 20 Ch. D. 696, C. A., per JisSBL, H.R., at p. 604; 

Arton Local Board (1882), 22 D. til, per J.* at p. SbS. As 
to the costs of ad^ting the owner's dnus to the new sewers, see the oases 
on the similar provision in the Metropolii» rited In note (r), p. 736, poet. 
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*0 if it ^ere a new sewer^ provided the orimnal sewer faM once been 
accepted as aatififaotorj by the authority (a). x 

Daring the constraction or repair ol seven the local anthority 
must take proper precautions against accident, and caase any sewer 
or drain during the constmction or repair thereof by it to be lighted 
and goarded during the night so as to prevent accidents («)# 

1248. A local authority may (/) carry any sewer through, dbross, 
or under any turnpike road or any street or place laid out as or 
intended for a street (p), or under any cellar or vault which may be 
under the pavement or carriage-way of any street, and, after giving 
reasonable notice in writing to the owner or occupier (h), into, 
through, or under any lancb (i) whatsoever within its district (k), 
if on the report of its surveyor it appears necessary for the efficient 
discharge of the duty in ^e way most beneficial to the public (0 
to do so. The local authority must pay full compensation to 

(d) ISon^Uav. Twiekenttam LofulBpard oj Uolntt v. Tw^it^nlWim 

Local Board of EoaUh (1887), 20 Q. B. D. 68, C. A.: WiiUkamHio^ Jjocal 
Board T. iSCamo, [1891] 2 Ch. 606, C. A. 

(o) Towns Improvement Ciausee Act, 1847 (10 6^ II Viet. c. 84}, s. 79, 
iocorporated in the Public llesJtb Act, 1870 (38 A 39 Viet. o. 60). by ibid., 
s. 160. As to the precautions to be obt^rved, see iitJu IIiuuways, 
Stbssts, and Bbidgbs, VoI. XVi., p. 2r>3. 

(/) Publio Health Act, 1675 (88 A 39 Viet. e. 05). s. IH. 

ig) For definition of **strooV* see title HtouWATs. Stabsts. akd 
Bninaas. Vol. XVI.. p. 16. It includes a private road (Toylor v. (fUKom 
Corporation (1876), 4 Ch. D. 395: Bill t. tl*uU«ucy IakoI Board, [1894] I 
oil. 188, C. A.). As to turnpike roads, toe title Hiohwavs, Stiuusts, 
AND Bridobs, VoI. XVI., p. 15. 

(k) The ootioe need not be accompanjod by a map provided the point of 
entry on the land and the direction is indicated Jtiduofrial 

Relf-ueip Sooietjf r. Jaekoon (1666), 14 W. B. 950). The court do<e not grant 
an 

(UM 
(1699), 

Rural Saniiarp Aatkorily (1883). 18 L. J. K. C. 20: CUckheaton Urban 
DUtrid Council v. FirM (1898), 62 J. P. 536). For the definition of 
**ov^*ner,*’ soo title Public Hxaltu and Local Admxnxstratiok, 
Vol. XXIU., p. 427, note (o). 

(i) For definition of '' lands,** see title Pcjbuo Health and Local 
ADN iNiaTEATiON, Vol. XXIII., p. 427. note (o); it includes land covered 
with water, so that sewers may be laid into, Uirougli or under a stream 
(XhimnI v. Bronksomr Crban CounoiI,[1897] 2 Ch.291,C. A.,per Lindlet, 
L.J., atp. 801 ; compare*Jfonigomene <9 Co., lAd. v. Boddinfton {Provooi 
tie,), [1909] A. C. 170); but this would be subject to no nuisance being 
oaused {Lamaoraftv. 8i. ThomatSanitar^f Authority (1880), 44 J. P. 441); 
and see pp. 736. 737, poot. The sewer may be lud partly above ground 
(Roderiti r. Arion Local Board (1877), 5 Ch. D. 328, C. A.). 

(k) This is qualified by the saving clauses is the Public Health Act, 1875 
36 A 39 Viet. c. 56); tee sbid., ss. 327—336; Thames Contoruatort v. 

aUon-upon-Thameo Urban Didrict OottnoU (1907), 71 J. P. 202: title 
Public ubaltb awp Local Ai>MiNi8'nATicm, Vol. XXIII., pp. 365, 366, 
As to laying eewm outside an authority’s dl^^ct, see pp. 745,746, potU 

(l) Xewts V. Wooton-tupoT’Mare Local Boord (1888), 40 Ch. D. 55; 
Z>orbu {Bari) v. Bury Zamovsinenl Comfl»ystOfiars,(186B), L. B. 3 Exoh. 
121; revon^ (1869), L, B. 4 Exoh. 222, £x. Ch. If the surveyor comes 
to a decision in good faith the court does not interfere tberewitn, but the 
poison who must decide must be tbe prop^v appoint^ surv^or of 
the local authority (ihtd.; compare Kendal v. i/twieiam Borcugh Council 
(1903), 67 J. P. 286; Bremi v, Kirkcudbright MagiitraUe (1905), 8 F, (Ct, 
oi 8 ss8.) 77), 
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an; person who saataina dama^ by reason o! the laving of snob 
sewers aach compensation need not be paid b^ore the work 

is done, nor is it necessary for the local authority to purchase the 
Und(n). In carrying out this work the authority has also, in 
oertain cases, power to alter the position of gas and water pipes (o), 

1249. A local authority may, i! it thinks fit, provide a map 
exhibiting a system of sewerage for effectually draining its 
district, and any such map must be left at its omce and be open 
at all reasonable times to the inspection of the ratepayers of ite 
distriut(p). 

1260. Any person aggrieved by the default of a local authority to 
provide its district with eafficient eewers has no remedy at law by 
action or otherwise (g); the proper procedure is by complaint to the 
Local Government ^ard(f). Where a district council makes 
default in supplying a parish with sufficient sewers, the parish 
council may make u complaint to the county council («). 


(m) Public Health Act, 1876 (38 (k 39 Viet. c. 66). s. 30S. This may 
include damage by reason of blocking tho acoees to premises {Liuch4 v. 
CkHii CkercA Corpomlum, [ISIS] 3 K. B. 696, C. A., distiDguishlog 
HtrHng v. M€tr(ypoliUkn B^rd of Worki (1866), 19 C. B. (v. a.) 510); and 
see tides Local Govzrmiibkt, vol. XIX.. pp. 271.272; CowroLSOET Poh- 
CHASE OP LaKD AED COMPEHRATION, Vol. VI., pp. 66, 66, 163. As to 
the removal of old material! by the local authority, sec Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 63), i. 28 ; and, at to the appUcatlou 
of that Act. eee tide Pobuc Health akd Local AnMiNiSTRAitON, 
Vol. XXIII., pp. 364, 366. The notice to make tlie aewor may be with¬ 
drawn and the owner Uen titled to recover com peniation for any lo!4 he may 
suffer thereby iDati$ ▼. Wiino^f Urton Diitrid Counoil (1899), 63 J. P. 
279. 0. A.). The negligcDt laying of a eewer give! rise to a oloiin for 
damages, and the locu authority is liable for the acta of ite servant! and 
odutraotor! {Bardaker ▼. IdU DihriM Council, [1696] 1 Q. B. 336, C. A.; 
Penny v. Wimbledon I7r6<m Coewrif. [1699] 2 Q. B. 72. 0. A.); and tec^ 
titles Mastee and Seevant, Vol XX., p. 264; Neguoincb, Vol. XXI., 
pp. 473, 474; Public AnTHOUTiss and Poelio OmcBss, Vol. XXIII., 
p. 340. 

(n) Rodcriek v. Aston Local Board (1877), 6 Ch. D. $28, 0. A. ; 
Tkomion v. Nutter (1867), 31 J. P. 419 ; Swanston v. Tioudccnham Local 
Board (1879), 11 Ch. D. 838, C. A. (where it wa! held that a manhole was 
part of the lewcr) ; compare Norik London Sail. Co. t. MctropoHian 
Board of Works (1869), 23 J. F. 616; Hughes v. MetropoliUin Board of 
Works (1861), 26 J. P. 676; Caledonian BaiL Co. v. Perli Dietriet Com- 
ffiOfoe (1901), 3 F.(Ct.of Sees.) 1029. 

(o) See title Hiohwats, Sibeets. and Beidges, Vo). XVI., p. 212. 
ip) Public Health Act. 1876 (38 U 39 Viet. o. 66), s. 20. Snoh a map is 

Dooeeaary in mining districts whm the ri^ts as to support for !ewen and 
other sanitary works are governed by tbeTablicHealtn Act, 1875 (Support 
of Sewers) Amendment Act, 1683 (46 & 47 Viet. e. 37); see p. 748, post; 
titles (^xpuLSOET PtJBCaASE OF Land and Cohfsnsatiok, Vob VI., 
p. 60; HDixs, Minerals, and Qdaeeies, Vol. XX., p. 678. 

(^y Paemare ▼. Onfoldiwieile Urban 2>i^kt CounM, [189$] A. C. 387 • 
Olossop V. Seeion and Zelevflrtk Local Board (1879), 12 Cb. D. 102, C. A.; 
see Bobineon r. Workington Corporation, [1897] I Q. B. 619, C. A«: 
Harrington (BoH) v. Corporation, [1906] 1 & 206; Brovn v. 

Corporation, [1899] 2 Ch. 878; and see title Pdeuc Health 
AND Local ADimasTmATioM, VoL XXIII., p. 378, note (/). 

(r) See tide Poiuo Health and Local Adiovisteation, Vol. XXIII., 
pp. 377, 379. 

(I) See tides Local Govehnhent, Vet XIX., p. 376; Puiuo Healib 
AND Local ADHiNiSTEAnoK, Vol. XXllL, pp. 377, 878, 
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126L The Towns Improretnent ClauBes Ao(» 1847 (Q, oonUinB 
olausea (n) giving CoDUniaaioners very similar powers of and 

maintaimng sewers to those above znentiooMi which apply when 
inoorporaM in local Acts. 

SvB'Sect. 2 .—fn i)t4 Metropolii. 

1363. In addition to the sewers already vested in the London 
Goonty Council, that Council must make all sneb other sewers 
and works, and such diversions or alterations of any existing 
sewers or works vested in it under the Metropolis Mana^ment 
Acts (a), aa it may from time to time think necessary for the eSeotnal 
sewerage and drainage of the Metropolis (b). This is an absolute 
obligation imposed upon the Council when the necessi^ is clear, 
and the court will enforce it by mandamns, but the method 
iu which the duty may be carried out is in the Cooncirs discre« 
tioQ (r). The Council most also diecontinue, cloea up, or destroy 
such of the sewers for the time being so vested in it as it deems 
unnecessary (rf). 
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1263. The borough eouncils, in addition to the sewers already uctropolitui 
vested in thorn, must cause to be made such sewers and works, or boroub 
such diversions or alterations of sowers and works, as may bo 
necessary for effectually draining their boroughs (r). Thoy have, 
however, a discrebioii as to the time and uiauner in which this duty 
shall be exercised (/). No new sewer may l>e made without (ho 


(0 10 He 11 Viot. o. 04. 

(«) ibid., ss. 22—34; sad see title Hiqbways, SraBSTS, AKt> Bbidobb, 
Twl. XVI., p. 250. Those clauses are not incorporated in the Public 
Health Act, 1875 (36 A 39 Viot. c. 55). 

(а) dee title Mxtbopoxjb. Vol. XX., p. 462, note (0* 

( б ) Metropolis Managemoat Act, 1665 (16 A 10 Viet. c. 120), a. 135 ; 0 see 
title MsTBOFOLXfl, Vol. XX., p. 395; lee also the HetropoUa Management 
Amenduieot Act, 1858 (21 A 22 Viui. c. 104), requiring the neoesaaiy sewers 
to be completed as soon as possible for the unproTexneat of the mam drain¬ 
age of the Metropolis and for prevenUDg as fax as praoticable the sewage 
fxom passing into the Thames. As to purchasing land for sswage worla, 
see Metropolis ManoMmont Act, 1855 (18 A 10 Viot. c. 120), a. 152: title 
Mbtbopous, Vol. Xa., pp. 458, 457. 

(e) 7t. V. London County CounoU (1809), 54 J. P. SO, C. A., also reported 
$uh %om, Lee Dietriot Board v. London Gomn^ OowneH^ 82 L. T. 306. The 
London County Counoil is not bound to make a sewer to take the sewage 
of every bonie which drfljns directly into the Thames, if snoh sewage can be 
oairiod in^ the main sewer by a distriot sewer {Weetminrter Corporation 
y. London County Counoil, [1908] 2 K. B. 379). At to discretion, see also 
note (/), infra. 

(d) Mctropolii Management Act, 1855 (18 A 19 Viot. c. 120 ), t. 135. 

(«) Ibid., 8. 89. As to their duty to dr^ ditches and pools of wi^r, see 
iitie Public Hbaltb abd Local Aumikistbatiox, Vol. XXIII., p. 612, 
and, as to drains to protoot from floods, ses Mstropolis Managemsnt (l^ames 
^rer Prevention of Floods) Act AmeDdmont Act, 1879 (48 A 43 Viot. 
0 . cxotuL) ; p. 773, poet 

(/) B. V. St Luie'e, Oluleo^ VeeSy (1882), 1 B. A S. 903. From 
that deoinon it appears that in a proper case the oonrt would grant a 
mandamns to eom^ the council to make the sdwer; see also S. v. St. 
Maty, UUngton (1898), Timee, 3rd August; B. v. London Coiwly Couneil 
(1899), 64 J. P. 20, C. A.; and see note (o), supra. The procedure should 
be by acticu and sot by motion for a prerogative writ (B. v. 6t OiUe, 
Cambered ?4e^ (1897), 66 L. J. (Q. s.) 337); and see title Cbowb 
P sAoncB. VcL X, p. 105. 
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previoQB approval ot the Loodon Comity Coxmcil (p). The neeee* 
sary eommiinioation of any sewer or drain with a main aewer must 
be made by the borough council to the satisfactioQ of the London 
County Council, and three clear days' previous notiod in writing to 
the latter Gooncil most be given by the borough council (ft). 

1264. For the pnrpom of such works the London County Council 
audwe borough conncils have foil power and authority (0 to carry 
any such sevrors or works through or across or under any turnpike 
road (ft) or any street ({) or place laid out as or iutended for a street, 
as well beyond as within the limits of the Metropolis, or through or 
under any cellar or vault under the carriageway or pavement of* 
any street, and into, through, or under any lands whatsoever within 
or beyond the said limits, making compensation for any damage 
doiie(ni); and the London County Council may, subject to certam 
conseots intended to preserve the navigation of the river, construct 
any work through, along, over or under the bed and soil of the river 
Thames, making compensation to all persons having any interest in 
any wharves, jetties, or other property damaged by such works (n). 

(p) UetropolU Hscsgom^Dt Act, 1606 (16 6e 19 Viet. c. ISO), e. 69. As 
to toe eubmuaioo of puuis by the borough coundJ to the London County 
^uDoil sod the approval thereof lu wriuog, aod,ae to alteration in plan 
and Deoeauty of new approval after twelve montUe, see Uetropolis Manage¬ 
ment Amenozneut Act, 1666 (66 & 26 Yiot. o. 102), ee. 45, 50, 51. Private 
owners may also coaetmot eewers at their own expense, subieoi to the 
eanotion of the borough eonncil and the approval of the London County 
0/OULoii thereto to ^ obtained by the boroi^ conucil (tftid., ea. 44, 
45). A sewer constructed without siich sanction and approval never- 
tholese remains a sewer and vested in the borough conneii 
^raea Fwirp v. London School Board, (1896} A. 0. 190); and see p. 729, 
cafe. 

\ft) Uetropolis Management Azneudment Act. 1662(26 L 20Viot. o. 102), 
I. 46. Aa to persons branching drains into main sewers, see s. 49 ; 
and, as to notice to the London County Council before interfering with 
gulliea and ventilating ^atta to main sewers, see ibid., s. 27. 

(1) Metropolis Management Act, 1655 (16 it 19 Viet. o. 120), sa. 69 
(boroogh councils). 135 (London County Council); see title UiauwaYa, 
SvaxETS. AKD Bridoks, Vol. XVI., p. 206. 

(ft) As to the roads formerly turnpike roads, see title Uiouwats, 
Streets, avd Brumibs, VoL XVl., pp. 15,16. 

(2) For definition of ** street,'* see Uetepolia Manog^ent Act, 1665 
(18 & 19 Viet. c. 120), s. 250, as amended by t^e Metropolis Management 
Amendment Act, 1862 (26 it 26 Viet. o. 102), s. U2; and see title 
Hiohwats, Streets, ard BuiDass, Vol. XVI., p. 20. 

(ffi) Aa to compensation, see Metropolis Management Act, 1856 (IS 5& 19 
VlCt. 0. 120), B. 226 ; title COKPUIAORT PORCHASS OF Lard ard 
Comfensatxor, Vol. VIm pp. 172, 178. As to aewen affecting railways 
and canals, and the notice required to be given to the owners tnereof, see 
Uetropolis Management Amendment Act, 1662 (25 it 26 Yiot. e. 102), s. 34. 
As to the duty to repair a sewor under a locd Act. see.ffar4 v. Si, ManU* 
hont Borough Cowieu (1912), 70 J. P. 257. 

(•) Metropolis Management Act. 1858 (21 it 22 Viet. c. 104), s. 2. In 
tbe case of works below high-water marie the consent of the Admiralty 
is required (ibid., s. 27), and in tbe ease of works upon the banks, bed or 
shore, the4approval of the Port of London AuthoriW (see title Watebs 
AND Watercourses), as sucoeMors of ths Thames Oenservanoy, to the 
plans is required (Metropolia Management Act. 1856 (91 it 22 Viot. 
0. li>4}, Si. 28, 29). Tnjunes caused to ships by sewers laid without such 
consent or approval entitlea the owners to rscover from the oouncil 
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Tbo ootiticili mAjr Anter and do any of the above works before the 
compensation is paid (o). The London Coonty CoaneQ may also 
make and maintain any brid^, arcbee, culverts, passages, or roads 
over, under, or by the sides of or leading to or from any sewerage 
works cohstrnctM or to be confitructed by it which it may deem 
neoesBary and convenient for preserving the oommnnications 
between lands through which the said work may have been cw may 
be made or carried; bat the Council may agree with the occupiers 
and owners of land to pay compensation in lion of sach bridges or 
other works (p). 

1266. A borough council may also from time to time enlarge, 
ooDtraot, raise, lower, arch over, or otherwise improve or alter all 
or any of the sewers or works which shall be from time to time 
vested in it or subject to its order and control. It may also 
from time to time discontinue, close np, or debtroy such of them 
as it may deem to have become unnecessary, provided it shall be 
so done as not to cause a nuisance ( 9 ), and if any person is thereby 
deprived of the lawful use of any covered sewer the council must 
provide some other sewer or a drain as effectual for his use as the 
sewer of which he is deprived (r). 

1266. A borongh council may cioee any street within ite borough 
during the exectiiion by it of sewerage works and keep the same 
closed for such time as shall be necessary (a). 

1267. The London GounW Counril mnsl also from time to time, 
in order to seoore the emcient maintenance of the main and 


(Bnwnlow v. MttrimclUan Board of Werko (1863), 13 C. fi. (af« a.) 768; 
affirmed (1864). 16 C. B. (N. S.) 646, £z. Hi.). # 

( 0 ) Hokh London Rail. Co. v. Jileiropoliian Board of Worko, Winior v. 
Moiropoliion Board of Wotk^ tl860), John. 406; i/ir^ftatv. UrifopoUian 
Board of Work^ (1861), 9 W. K. 617 \ and sec title CourutsoftT PoBcaaSE 
or LaKD AMD CoicruMSATiON, VoL VI., p. 173. 

<p) Metropolia Uanagement Ameudmeut Act, 1863 (86 26 Yict.c. 108), 

a. 86. Brides, oulTcrta, atebea or paeMgea oonatruoted by the Londun 
County Touacil in oonnaxion with any sc wen or works must be maintained 
by it {ibid, a 24). 

(f) As to nuisanees goncrally, see title Nuuancb, VoL XXL, pp. 603 
at tio. 

(r) Uetiopolis ManagamoDt Aet, 1865 (18 & 19 Viot. 0 . 180), a. 69, 
which also provides that where the couocil alters a sewer or provides a 
new sewer in eubatitution for one discootinnod, it may alter the private 
drains oommunioating with the altered or discontinned drain, or may close 
them up or destroy them, and provide new draizu in lieu thereof, as the 
oircumatances may require, so that the altered or substituted drain is as 
effectual for the use of tiie person entitled thereto as the drain previonaiy 
used. This most be done at exponss of the oonndL which cannot nse the 
provitiouB of ibid., s. 73, to t^ow uie expeoee on the owners Jtarflobono 
VOitrp V. Ftrd(1866), 19 C, B. (v. S.) 434 ; 8t. Marton^in^lU FuidM Fsriry 
T. Ward (1896), [1897} 1 Q. B. 40, C. A.). Iff oases of sewers which otiier 
persons are liable to maintain, by prescription, tenors or otherwise, thwe 
u proviaioD anthorin&g the council to sltcr and imbrove them and to throw 
part of tile expenses on the pstaon so liable; see Metropolis Management 
Act, 1860 (18 L 19 Viot c. \K), a 70. 

( 4 ) Metropolis Manageineiit Amendment Act, 1868 (86 U 86 Viot. c. 103), 
s. 84, as amended by tns Xjcndon (^venuneat Act, 1899 (63 A 63 Viot# 
C. 14), Sched. llh 
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general sewerage of the Hetropolie^ make each general of apeeial 
order aa to it ma; seem proper lor the guidance, direction, and 
control of the borough councils m the lerola, constmction, alteration, 
and maiotdDaneei and cleansiag of eewera in their reepective areas, 
and for securing the proper connexion and intercomlnunication of 
the sewers of the several ard», and their commonicatioDs with the 
main? sewers vested in the London Count; Council, and generally 
for the guidance, direction, and control of the borough councils in 
the exercise of their powers and duties in relation to sewage; and 
all such orders are binding on the borough councils (b}» 


Chilj to 
vepM 


Default. 


Slot. i.'^MamUnanct and Repair of Seweri, 
8u8*6E<7r. 1.—/« Ofnerol. 


1358. Every local authority must keep in repair all sewers 
belonging to it (c), and cause them to be so constructed, covered, 
ventilated and kept as not to be a nuisance or injurious to hoalib, 
and to be properly cleansed and emptied (4). For the purpose 
of such repair the local authority hae such right of access thereto 
as is reasonably necessary to do the work; but this does not prevent 
the owner of the land from using or altering hie land so as to make 
the access more difficult (s)» 


1259. Failare to maintain the existing sewers does not give rise to 
a cause of action against the local authority (/), the remedy ol those 
aggrieved being by complaint, as in the case of failare to construct 
sufficient sewers^); but negligence in carrying out the repairs or 
improper exercise of its powers of maintenance gives a ground of 

(t) Hetropclifl tfanagemAat Act» 1866 (18 it 19 Viet. o. 120), s. 138. 
This does not empower the London County Council to take the initiative by 
o^ering ipeoiAo new works of sewerage. It merely gives it control 
over the oonstmoUou and arrangement of uow local sewers. The initia. 
tive is left to Uie borough council (Ji. v. 8t George, Hanover Square, 
Veekjf, [1806J 2 Q. B. 276). TheLondon County Council is also autborisM 
from time to time to make, alter, and repeal bye-laws for all of the above 
purposes, except that in the City of London the power is limited to the 
mam sewers (Metropolie Mansgemcot Amtodment Act, IB62 f26 & 26 Viet. 
0. 102), s. S3). 

(e) ^blie Health Act, 1S76 (36 A 39 Yiei. o« 66), s. 16. In the case of 
sewers which are sin^ private drains ** within the meaning of the Publio 
Health Acts Amendment Act, 1890 (63 A 64 Vlot. o. 69), s. 19, the local 
authority ean in aj^ropriate eases recover the oosta of the repair, bnt is 
stUl generate liable m respect of the non-repair (B. v. Haeting$ dorpmUion, 
(1897] 1 Q. B. 46, psf WniOBt, J., at p. 49); and see p. 769, post As to 

f rotectioD of houses and streets dnxing rmair of sewers, see Towns 
mprovemsnt Clauses Act, 1847 (10 A 11 Viet. o. 34), s. 79, which ia 
incorporated m the Publio Health Aet, 1676 (38 A 89 Viet. o. 66), bv 
aid. s. lea ' 

(dy Ibid., s. 19. 

(s) BwJtenhead Oorpondiofe v. London and SortK Weetem BaU. Co. (1885), 
16 Q. B. D. 672, C. A.; Sandgate Local Board v. Lonag (1883), 86 Ch. D« 
133, n. 

(h Pas^ofS ▼. OewddMHU Urban OonnaU, [1698] A. C. 387; Joneo 
V. Barking Urban Diakid OoanoU (1898), Tteidi, 9th DWenber ; and 
see the cSsas cited in note (y), p. 732, anio. 

( 0 ) See title Pimuo Hualtu amd I^ai AnMniUtn*noN, VoL ZZlKLi 
pp. 377, 378. 
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action to tbe parson thereby damaged (A). Improper eonatroctioD (i) 
or ventilatioD (Ai) and neglect to *eleaDBe and empty the sewers 
also affords a ground of action to sooh persons (0; bat» in the 
absence of nttUgence on tbe part of the local authorify, mere 
omission to creanee or to repair a sewc^ does not entitle a person 
who has safferod damage bj reason ol such omission to recover 
Buoh damages from the authority (m)* * 


Sub-Sect. I—7s tU Mttrcpolu. 

1260. The London County Council and the metropolitan borough 
•councils must from time to time repair and maintain tbe sewers 
vested in them, or such of them as may not be discontinued, closed 
up, or destroyed nnder tbe powers above mentioned (n). They must 
also cause t^e sewers veet^ in them to be constructed, covered and 
kept, so as uot to be a nuisance (o) or injurions to health, and to be 
properly cleared, cleansed, and emptied (p). For the purpose of 
clearing, cleansing, and emptying such sewers they may construct 
and place either above or under ground such reservoirs, sluices, 
engines, and other works as may be necessary (q). 


(A) Dmi ▼. I^t>wmwu)uik CorpWiUcn (1697), 66 L. J. (Q. B.) 305; 
WkiilUld V. BU\op 2>t«<rk< C^nsU (1697), Timst, 

22nd NoTeinl>6r; and see ffmetWa C^rp^nUicn v. ffanavlaA, (1906] 
A. C. 105, P. C. 

(i) A.*0. T. Bachuv Lo«tU Board (1876), L. B. 20 Eq. 620; and see 
6<r^ihcmpton and lUhln FlaaUng Brid^ and Baado Co. r. fioiUhamptoa 
Loral Hoard (1858), 8 E. & B. 801; Touioaur. Blouqh Urban DUtriot 
CowneU (1896), Timoi, 6th Febniaiy. 

(fc) Smitb ▼. Kin^*$ Norton Bura* Ditiriet Counoil (1896), 60 J. P. 520 ; 
Bro%on t. lfbiel;AaM Urban Viotriri Counoil (1806), Tm««» 14tb July, 

(l) Baron r. PorUlado Urban CouneU, [1900] 2 Q. B. 668, C. A?; 
Forguifon v. JUalvem Urban Disirid ComcH (1909), 73 J. P. 361, L. 

(m) Hammond v. 8i. Panoras Vodrp (1874), L. R. 9 C. P. 316; BaUman 
▼. Poplar IHdrict Beard of Wcrlio (No. 2) (1887), 37 Cb. D. 872 (cases nuder 
the Metropolitan Acta (see note (p). sM/ra)); 5lr«ttOf»*s Derby Brewery Co. t. 
Derby Corporation^ [1894] 1 Cb. 431. The snbaidenee of a highway by 
reason of a defective sewer, the defect not being known to the authority 
and of which it had no warning, affords do cause of action {Lanbori v. 
Loyooiiofi Corporation, [1901] I K. B. 590; compare Bathurot Borough 
V. Maopkonon (1879), 4 App. Cas. 256, P. C.: Sydnep Hunicipal Council 
y. Bewrke, [1806] A. C. 433, P. C.). See, further, titles Kbgugbkcb, 
Vol. XXL, pp. 376—378, 422 ; Nuisancb, VoL XXL, pp. 516—618. 

(fi) Metropolis Management Aet, 1866 (18 it 19 Viet. e. 120), ss. 60 
(borough councils), 136 (London Coimty Council); see to. 733, 736, ante. 

(o) Aa to nuisancea g^eraUy, see title Nuisahcs, vol. XXL, pp. 503 
e$ leg. 

(p) Damages for iniuries from non-retw are not recoverable unleaa the 
lo^ authonty has been guilty ol negugenoe {Hammond v. 8t. Panorao 
Fsefry, supra; Bateman v. Poplar DMr^ Bo^ of Worke, supra: eee 
Sfeek y. IvAttecAopel Board of Worke (1860), 2 F. & F. 144; Brown v. 
Soroont (1868), 1 r. dt 7. 119) i and see notq (•»), snpra.* Utle NbOu- 
OEMca, Tol XXL. Pik 376, 422. 

(q) Metropolis Management Act, 1665 (18 it 19 Viet. c. 120), s. 72 
(borough oouncila), s. 136 (London County Council). Sewen and works 
construoted under the MetnpoUa Management Amendment Aot, 1858 
(81 & 22 Tiet. e. 10i)» must be so eonstruoted and kept as not to be a 
nuisance (ibid., s. 84). Borough couneilB must also, by providing pro;;^ 
trops or other coverings, or by ventilarion, o? by sum other ways and 
means m shall be pnietloable for that purpoae, prevent tbe effluvia e| 
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1261. In urban iiskiciSf and in those mial dUiricts to which 
these urban powers have been extended (r)* local aatborities may 
require the owners and occnpiera o! the premises fronting^ adjoining, 
or abutting on part o( any such street as is not a highway repairable 
by the inhabitants at Urge to sewer, leyeh pave, flag, ohannel, or 
make good or provide means for lighting tiM same, when such works 
are required ($}. « 

flUB^SiCT. S.—/• XdrepoiiM. 

1268* Where any sewer is constructed by any metropolitan 
borough oouQoil in and for the drainage of any new street (0, or ol 
any house or houses in the borough (a), the expense of constructing 
such sewer and the works appertaining thereto, including the cost 
of gullies, side entrances, lengths of sewer at the intersections of 
streets, and other incidental charges and expenses, are borne 
and defrayed by the owners (f)) of such street or houses and of the 
land bounding or abutting on such street respectively (c). Buoh 
expenses are apportioned by the council in such proportion as 


•ewers from eib sling through gully holes, gratings, or other oi 


openings of 

eewers in sny of the ttreets^or btb« plsocs'Within their area (Metropolis 
UsDsgement Act, 1866 (IS 10 YicU o. 120), s. 71). It ii also their duty 
to keep street gntiogs sad gullies oleansed (Londoo County Couneu 
(Oenorsl Powers) Aet, 1894 (57 U 58 Vioi. o. ecxii.), s. Id). The County 
Council hsi also power to make orders and hye-laws as to the ^eansing 
of sewers by borough oounoils (Metropolis Management Act, 1855 
^S 66 19 Viet. 0 . 120), s. 188 ; MetepoUe Management Amendment Act, 
1882 (25 Sc 28 Viet. o. 102), s. 83); and seep. 786 , eats. 

(r) M title LooaXr OomincxNT, Vo). ZIX., p. 332. 

( 1 ) This requisition is made under the Public Hfalth Act, 1875 (38 & 30 
Viet. e. 66). ss. 150 el e^., but, where thePriyste Streets Works Act, 1892 
(85 A 66 Viet. e. 57)» is adopM, under that Act; see title Hiohwats, 
SmSTS, AKD BaZDOBS, Tol. \Vl.. pp. 216 et tae.,pp. 227 H $eg.: and see 
Denmon y. Ptnekiey Ui^<m DisMM tJovndl (1912), 76 J. P. (Journal) 316. 

(1) For the definition of new street,” see title Eiokwats, STBimTS, 
AVD Bbd>ob 8, Vol. zn., p. 20. As to a street of which one side has 
been built, see OleriteiMpeQ reefry y. Bdm«nd$on ^ Boa, [1902] 1 K. B» 
338, C. A.: title QionwATS, Stbbbts, AKt> Bridobs, Vol. XVI., p. 21. 

(a) These are houses built after the 1st January, 1868. In rospeet of 
sewers msde in streets by prirate posoas before tiiat date into which drains 
of houses were branehM, the owneru of suoh houses may be or d ered to 
contribute to the oost (Metropolis Management Act, 18^ (18 Sc 19 YM, 
0 . 120), s. 60). This proyition was extended to main sewers and sewets 
built after the let January, 1866 , at the cost of piiyate partita (Metropolis 
Management Amendment Aet, 1882 (25 & 28 ^ot. e. 102), s. 69). 

(5) Owner ” is defined m the Metropolis Mazugomont Act, 1866 
(18 SI 10 Viet. e. 120),s. 250, and, emptfor a proyirion as to serying oertaiu 
notiess, means the ptnon for the time being reeeiying the rack*rent of the 
lands or ptemisss in oonnezion with which the said word is used, whether 
on bis own aeoouat or as sgent or trustee for any other person, or who 
would luoelya the same, if suoh lands at premises were let a ri^*rent. 

a MetropoUi Managsmeot Amendment Aot, 1881 (26 ft 28 Viet 0 .10th 
, This, howeyer, does not authoike a oonnofl to eharfe the ewnem 
with the oost of rabetituting a new eewer in a new street la plaee of one 
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it ddemB just (J). The Amount charged upon or payable in respect 
of each house or premieeB is payable either oefore the works 
are ooiDmeneed» doriog their pro^'e^ or after their completion i as 
(he oonncdl in each case determines^ and either in one sum or by 
instalments, wuhin sncb period, not exceeding twenty years, as the 
ooonoU directs (<{)• The amount may be recovered from the present 
or any future owner of the house or premises by action or a 
court of summary jurisdiction (s). 

1363. Provision is also made for oonsiructing sewers in any 
streets in which there have previously been either no sewers or 
bpen sewers, bat on which rates in respect of sewers have been 
levied. In such cases part of the expense is apportioned among the 
owners and part paid by the trough coonril. The amount is 
recoverable by action or summarily (/)• 

1364. In making the apportionments under either of the above 
provisions, the council, a^uld it deem it expedient, may charge 
Uie owners of land in leas proportion than the owners o£ house 
property (^), and may itself defray part of tbe expense oat of the 
rates (A). When the amount is paid before the work is completed, 
the council must rej^y the differenct^ U (he actual c<»t is less, and 
can recover the deficiency from the owners if it is more (i)» 

1365. Any person aggrieved by any order or resolution of thr> 
council as to the expeosee of oonstracting the works referred to 


already hud by an owner with the ooQ«ent of (be authority 

V. Goodwin (1870), 1 £z D. 400 ; eee BonoJln v. Twickoniutm Looal 
Boofd of HmOA, aolmoi v. TwiokonH^ Loonl Board of BoaUk (1887), 
so Q. B. D. 03, 0. A.). OwDers and occupiers of land may wub toe coi(^ 
sent of the oonnoil lay seweit at their own expense, and the council nsay 
contribute cat of the rates to the cost of ths eonstmeUon (Metropolis 
Muiagemeot Amendment Act, ISCS (SS & 89 Tict. o. 108), a 44). As to 
other persons confiribnting to the cost of such sewers, see ibid., s. 60. 
Land abutting on a street includes the soil of private roads (Pound v. 
PUnutoad Boerd of Worh$ (1871), L. It. 7 Q. B. ll^, oad land at the uid 
of a street (88^std v. Fuikam Board (1879), L £x. D. 395); and see 
title Hiohwats, Stabbts, avd SBrnoBS, Tol. X71., p. 301. 

(d) As to apportionment, see title Hiohwats. Strbxts, and Biudqbs, 
Yol. X^., pp. 802, 803, and oases cited in the notes thereto. There is 
no limit of tune within whiph (he spportionment must be made [BradUy 
V. Oroonwiek Board of Works (1878), 3 Q. B. D. 384). 

(a) Metropolis Management Amendment Aet. 1862(86 fr 29 Tiot. c. 102), 
s. 68. As to recoveriitf from future owners, see Planutoad Board of Worir 
V. IngMbv (1872), L, B. 8 Ezoh. 68; Wordo$ v. 8L Uart/, Ulingtonf Vutrf 
(1887), 61 J. P. 199. 

(^ Metropolis Management Amendment Act, 1802 (26 it 29 Tiot. 
e, 108), s. 63. As to the apportionment, see 8t. John, SamprUad, 
Fatfry v. Cotton (1886), 13 App. Cas. I, approving 8t, GiUr, Camhrn^eU, 
F«fky T. WaSar (1899), L. &. 9 Q. B. 19S» n., andevorruUng Saw^rr v. 
PadMmgton Vofdry (1870). L. £. 9 Q. B. 194; sae ^ SkojMy. Wniham 
Board (1879), 1 tr. D. 396. 

^ Metropolis Management Amendment Act, 1862 (26 8s 26 Yiot. e. 103), 

(A) IMA, s. 66, as amended by London Oovernment Act, 1899 (93 ds 99 
Ylet c. 14), 8ohed. III. 

(4) Metropolis Management Amendmeot Aot, 1892 (86 6c 89 Viot. o. 10at» 
s. 66. The deficiency is reoovacabls by action or summarily (<6sd,), 
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ia the preceding paragraphs (i) may appeal to the London County 
Conneil {k). 

1266. In all cases in which tune is given by the London County 
Council, borough conneil, or other body for the payment of any 
oontribution oMered to be made (2) towards the cost of a sewer, the 
County Council must keep a register of all such orders for contribu* 
tion^Q. The register mnst contain the description of the premises, 
the amoonta payable, the periods for payment, and other necess^ 
particulars (Q. It most be open to inspection by interested ^rties 
during office hours wd without charge ({). Borough eoancus and 
other Dodiee giving time for payment of any such contribution rnust^ 
for^with trcmsmit to the County Council a copy of each order or 
resolution with all necessary particQlars((). 


Dtoehargaot 
•evtge Into 
itmo, 
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Sbot. 6,-^Sewage DispoioL 
90S*8acT. \.—ln Onerol, 

1267. A local authority may not make or use any sewer or drain 
or outfall for the purpose of conveying sewage or filthy water into 
any natural stream or watercourse, or into any canal, pond or lake, 
until such sewage or filthy water is freed from all excrementitious 
or other fool or noxious matter, snch as would affect or deteriorate 
the purity and quality of the water in such stroam or watercourse, or 
in such canal, pond or lake (m). If, however, sewage or filthy 
water is so br freed from snch matter as not to deteriorate the 
water in the stream or watercourse, canal, pond or lake, the local 
authority may convoy it thereiato (n). 

1268. There is no right at common law to discharge sewage into 
the sea, and if a local authority by so doing causes a nuisance it 
ipay be liable to be restrained injunction and to pay damages for 
injury caused (o). 

ij) ^ PP* 7SS. 739. anU. 

(1) Metropolis Usoagement Amendment Act, 1862 (26 & 26 Viot. 
0. 102), s. 67. 

(l) s. so. There is power to order ooutributioDS to be made by 
owners of houses drained into main sewers constructed by bodies other 
tbaa the public anthoritiee (Metropolis Hanaffcment Act, 1866 (18 & 19 
Viet. 0 . iw), I. 80), and into all sewen built since the Ut Janua^, 1850, 
by persons other than the public aatbcritics (Metropolis Management 
Amendment Act, 1862 (26 6s 26 Vkt. e. 102),, s. 59): and to accept pay¬ 
ment bT instaltnenis (tfn'd; and see Metropolis Management Act, 1856 
(18 6e 19 Viot. c. ISO), e. 80). 

(m) Public Health Act, 1876 (38 & 39 Viet. o. 66), s. 17 ; and eoe also 
titles PuBUC Hsalis avd Local AnniNisTRATroN, Vol, ZXIII,, p. 366; 
Watexs Awn WATEBCOtmaxs. 

(a) Durrani T. Branksoms Urban ConneUt [1897] 2 Ch. 291, C. A. 
(where ibe water complained of was surface water containing only silt and 
sand; but the Pubfio Health Act, 1876 (36 6t 39 Viot. c. 65), s. 332. 
does not appear to baVe been eoosdered); y. Birminglum, Toms 
end Bm ZKiind Brawui^Boord, [1910] 1 Ch. 48, C.A.; on appsal, [1912] 
A. C. 788 (where the sewage effluent was shown to be purer ihua the water 
in the stream, although not wholly freed from ezerementitious and other 
foul and^ozkms matter). 

(c) ffebari v. 5e«thand-oa-5M OorporaHon (1906), 75 L. J. (s. bJ 305 
(settled on appeal, 22 T. L. H. 530, (;. A.); Poster t. WarhUngton I/r6oa 
OanneU, [1900] 1 K. B. 648, C. A.; see iHd., per Vavobaw WuliahS, L.J.» 
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1269. Local authoritiee are not expreeely reqoired to umde an; 

VorkBor meeiistor the disposal of sewage^ and t!^ Local (ioTerament 
Board cannot reqnire them to do bo (p) ; but, as the absence of soch 
works may lead to a noisanee rendering a local anthorit; liable to 
be reetrained at the instance of the Aitome^'Oeneral or of a priyate 
indiyidual whose proper^ has been injured ( 9 ), and also to the 
payment of damages (r), or to proeeedinge under the Kvers Pollution 
Prevention Acts {$), the authority may indirectly be lorc^ to provide 
adequate means for the disposal of the sewage of its district. The 
Loe^ Government Board may also make the provision of such 
works a condition of the sanctioning of a loan or the making of an 
order for other purpoees {i\ A local antbority is not, however^ 
liable to be restrained in respect of a nuisance arising from the 
pollution of a watercourse by sewage escaping from sewers vested in 
It by statute, if such pollution bM not been caused or increased 
.by its own acts, even although it has neglected to provide a proper 
system of sewage disposal (a). 

1270. Any local authority may (h), for the pnrpose of receiving, Coutmctios 
storing, disinfecting, distributing, or otherwise disposing of sewage, 
construct any works within, and subject tn certain restrictions (c) 
without, its district, and may contract for the nse of, purchase, or 


atpp. sec, 670; aod see title OiSiKCi. Vol. XSl^p. 622. Aitetbe righU 
of tne Crown, soo title CowSTiTOTtowaa Law, Vol. VU., pp. 206, 206. 

(р) Tbo Public Health Aet. 1S7S (36 U 32 Viet. e. SS), a. 299, relating 
to oomplaints as to sowers, does not extend to sewage dispoea), and there 
ii no other provision. 

(с) A.'O. V. OoekmMM Locot Sttard (1874), L. R. 18 Eq. 172; A.-O, 

V D 9 r€hetUr Coriwviion (1906), 70 J. P. 281, C. A.; ▼. Birminfham, 

Tame ood Rsa ZHitriei Drainage Board, [1912] A. <X 768; see the cases 
dted in note (a), infra; aad see title Watxas and WAWCOUBess. 

(f) Barringion (i^oH) v. Borty Corporation, [1906) 1 Ch. 206. 

(t) Rivers Pollution Preveotion Act, 1876 (39 40 Viet. 0 . 75), and 

Riven Pollution Prevention Act, 1893 (66 A 57 Viot. e. 31): see the oases 

cited In note (c), rupra, nn. * * *. *v 

(0 See A.-6. v. Bowlisrfer Corporalton, rupra. The fMt t^t ^ 
works have been ordered under a duly confirmed provuional order 
and sanctioned by tho Local (lovemmcot Board affords 00 defence to 
prooeedlngs for an injonotion ii they an in fact a noUsDoe; see title 

V. Butin anA Itlo»or(h Local Board (1879), 12 Ch. Ih 102, 
C. A. 2 A.-O. V. Dorkiiu tnion (htardiano (1882), 20 Ch. D. 595, C. A. j 
OgUoic V. Blytitino U^on Bnrdi Sanitarv Autkor^ (1892), 67 L. T. 18, 
Crl.; A.-Of? V. OUffcwHMtt Vutry. [1891] 8 Ch. 6M; 

Comoraiion, [1899] 2 Ch. 378; B. v. ffUmu Local Board (188|), 60 
L •?. 261; Barrington (Bari) v. Berty CcwratuHi, cupra; T^rnsr 
CoHurcaioro v. Orocennd Oorpoivtion,{l^Oj I K. B. 442; ^ 

A.-G, V, Acton Local Board (isfi), 22 Ch. B. 221; Okariu J. 

Local Board (1888), 23 Ch. T>. 767 ; Futor v. WoihhmgtM ^rpon 
fl9061 1 K B. 648, C. A.; Waltham EcigOrocc Urban Dtitnci Oounml v. 
)La Ooniorvaneg Board (inoi 74 J. ?• 258 Tittcrion v. Kimgtbnrp 
M [1911). 75 J. P. 295; Dcnl v. Bovfnsmovlk Corperaiton 
L ^ Hawtaefe CorporaHon KaanaMiT^liM} 

A. C. 105. P. C.; Jonu i t 

titles RxotiOMC*, Vol. itZL, pp. 376, 377; Huisajioi, Vol. XX1.» 
pp. 518, 622, 528; WatEM axd WATWWtBSES. 

^16) Public Health Aot. 1675 (38 tc 39 Viet, o. 55), s. 27. 

(e) Ibid,, ti. 32—34 ; and see pp. 745, 746. potU 
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take oa leasa, aay laad, boildinn, angiaw, vAterialfli or apparataa, 
ei&ei within or witlmt ita Satriet (dX and eoatn^ to 
rapplj any person with sewage lor any period not exceeding 
twenty-fire years, and as to the execution and oost of works* either 
within or without its ^etrict, tor the purposes of soeh supply, 
proyided no nniBanoe is create in the exercise of any of these 
powers (jy An au&ority cannot erect pmuM and engines and 
like w(v]u without first acquiring the land or obtaining the consent 
of the owner (pX 

1271. A local authority may deal with any lands held by it for 
the purpose of receiring* storing, disinfeeting, or distributii^ eewagS 
in such manner as it deems meet profitable, either by leasing them 
for not exceeding twenty-one years for agricultural purposes, or by 
contracting with some person to take the whole or a ijart of the 
produce of euch land, or by farming snob land and disposing of the 
produce thereof (h\ 

In dealing with land for any of the above porposee provision 
must be made for effectually deposing of all the sewage brought 
to such land without creating a nuisance (i). 

1272. Where any local authority agrees with any person as to the 
supply of sewage and as to works to m made for the purpose of such 
supply, it may contribute to the expense of carrying into execution 
by such person all or any of the purposes of such agreement (^X 


(d) As to the puiohase of land, see title CoiimuoBT Pubchasb op 
IjAVD axd CoMPSKBaTioii, YoL VI., p. 103. An authority is not bound 
to sell forthwith laud no longer tequiied fox sewage purposess see A,-0. 
T. T^ddmficn Vrb<tn Cowiew. £1898] 1 Ch 66; tnle Opbv SPads iVD 
SLncBBATiOV Gbouvds, VoL XaI., pp. 688, 689, When land is acquired 
lor pvpoM of sewage dispoaal, the aepreciation of other Uoid of the same 
owner adioininff forms a proper subi^t ot compensation (Cowpsr JTissa 
▼. Aden Aoeof ilponl (1889), 14 App. Css. 163]; sad see title ConPOiaOBT 
PxmcBASx or Laxn axd Comnsanox, VoL Vi., p. 41. Aa to the 
power to borrow on mortgage of property held for the purpoee of sewage 
wposaj, see title Pubuc Ubaxts abd LocaX AnniMUTaaTioM, V^. 
SZllU p. 886. 

(s) As to eontraoia, see Pnblio Health Act, 1876 (38 & 39 Viet. e. 66), 
s. 174: title Locix Govbbvubt, VoL XIX., pp. 268 «t isg. As to the 
interpretation of noh eontneta, see JfwvMofofi local Board v. Qmmd 
S 0 V(^ Co. (1876), L. B. 80 £q. 187 i WMoia Local Board t. OU^r (1884). 
1 *r. £*• B. 60* 

(/) Public Health Act, 1876 ($8 6i 39 Viet. o. 66), a 87 • and see the oassa 
cited in note (o), p. 740, notes (fk (a), p. 741, oats. 

(p) Sttoh works are not sewers, sod do not fall within the Public Eealtb 
Aet, 1876 (38 dc 39 Viot c. 66), a 16 (see p. 731, ank) {Ktmg'a OoUeoo, 
OamhridM y. Bural OosmZ* [1901] 2 Ch. 768; and see Sutton 

y. iTofvteA Oorporatum (1868), 87 L. J. (ch.) 739 ( A,-Q, y. ifsfrotwitfafi 
Boprd s/ Works (1863), 1 Hem. is U. 898). 

(k) Pubho Health Aot» 1876 (88 A 30 Viot. o. 66X a 89. 

(si Ibid. 

{j} Ihid., a 80. The making of works of distribution and service for 
the supply of sewage to lands for agricultural purposes is deemed so 
^impro^ment of Imvl** authorised by the Impioyement of Land Act, 
1864 (87 A 88 Vkt. o. 114), and the proyi^ns of that Aot apply 
aeeordingly (Pnblie Health Act, 1875 (38 A 39 Viot. o. 66), i. 81) i see 
title Labd iKPBOvmcBVT, Vol. XVUL, p. 880. The 8ewsge Utilisation 
AeU. 1865 (88 A 29 VlcA c. 76) and 1M7 (30 A 81 ^ot e. 118) wan 
repealed by the Fubtto Health Aot» 1876 (88 A 89 Viot. a 66), a 848 1 but 
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1S78* LocaI autboritiefl zoet also o<wbiiie for the phttobb of 
eieenting and mamiaining worn lEor sewage diapoa^ wveral Sewage 
districts may be united for the same purpose A lo^ authority DiiPoaiL 
may dispose of its sewage, by causing its sewers to empty into 
those of an adjoining authority, if such authoriW agrees. A local of aoSociite 
authority of any district may, by agreement with the local authority 
of any adjoining district other than one in the Metropolis (m) ana 
with the eanetion of the Local Goyemment Board (n), cause its 
sewers to communicate with the sewers of such neighbouring 
authority in such manner, and on such terms, and subject to su^ 
eonditioQs as may be agre^ on between the local authorities or, 
fn case of dispute, as may be settled by the Local Goyemment 
Board: but, so far as practicable, storm waters must be prevented 
from flowing from the sewers of the former loc^ authority 
into the sewers of the latter local authority, and the sewage 
of other districts or places most not be penoitted by the former 
authority to pass into its sewers so as to be discharged into the 
sewers of the latter authority without the latter's consent (o). In 
some oases a preecriptive right bae been acquired by one authority to 
discharge sewage into the sewers of another, but the burden of 
receiving such sewage most not be increased without the consent 
of the latter authority (p). 

1274. For the pu^oee of outfall or distribution of sewage, a local SxerdcaeC 
authority may, subject to certain proyisonsfq), exercise outside 
its district the same powers of carryinfr sewers through public 
and private land as it may exercise inside its district (r). 

M to ecUedate eewm, see PubUo Health Act, 1S75 (SS A 39 Viet. o. S5), 
s. 335. A local antLontj may also beoome a ihareholder in any oompanj 
with which any ■greement in relation to the mattera mentioned m the te^ 
has been or may be entered into by such looaJ anthority, or to or in whion 
tbo benefits and oblmstioru of saon agreement may bare been or may be 
Uaniferr^ or vMteo (Public Health Act, 1S75 (3S A 39 Viet. e. 55), a. 30), 

(h) Ibid; a 385 1 and see title PoBUC Hsiltb aim Local Aniavzs* 

T&AT 10 W, Vol. XXfll., p. 373. 

({) Public Dealtli Act, 1875 (38 A 39 Yiot o« 55),a 379; and see p. 721, 
onto; title Puauo Health avu Local AnimruTBATioif, Vol. SCIll., 
p. 373. This also may be done by local Act } as to the interpretation of 
such an Act where a borough ia extended, see HHphfon Int^nepUnq end 
Outfall flewerr Board v. Hovo Corporatioti (1904), 56 J. P. 555, H. L. 

(•») Iiltaafoa Vsriry v. flomssy Orbow (1900] 1 Ch. 595, C. A } 

London Oouaty OovnoU v. Acton Urban IHctrict Coundt (1903). 18 T. L. R» 

689, C. A. 

(w) A preliminary agreement should be entered into between the 
aufhoritiee belore appUntion ia made to the Local GoyemuMCt Board* 

A local incu^ (see title PuBuc Hsalts avu Local Adickxstratioii. 

VoL 21X111., p]^ 875, 875) is usually held before the Boej^ grants ite 
■anotion. 

(o) Public Health Act, 1875 (88 A 89 Viet. c. 65), a 38. This latttt 
proviaion may not be ap^ioeble 11 an owner oatside the fint disirtot luw m 
ttatutory riut to drain into the eewen of that*dietrict (iTewMptM Local 
Board T. CMtiMkam Local Board (1879), 13 Ct. I). 735$ compare 
WindiOf Oorporation y, Aoeett (1884), 87 Ch. I>. 555). Ae to the 
ri^t of an owner or occupier to connect aewen or drains with the lawen 
0 ^ neighbouring local authority, ace p* 755, |>o«t. 

(p) A.-e. y. Aden Local BoaA (1883) 83 Ch. D. 331. 

If) See up. 745, 745, poet • 

Ih Public Health AeC 1876 (88 A 89 Viot. o. 65), a. 15$ and, as to theaa 
powers, see pp. 781, 788, ante. 
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Scb*Sect. tAe Melrcpclu. 

127fi. The London County Council may cause the sewage and 
reluae from its sewers to be sold or disposed of as it sees fit, 
but so as not to create a nuisance (s). The existing sj^atem of 
a ewere was created in pnrsnance of a provision requiring the 
predecessors of the London County Connell to oonstroct the 
necessary sewers for preventing as far as practicable ^e sew^ of 
the Metropolis from passing into the Thames within the Metro- 
polls (a). To pass the sewage into the Thames outside the Metropolis 
was not forbidden, provided no nuisance was created (b). The 
works executed by the County Council must be kept so as not te 
be a nuisance, and in deodorising or in disposing of any sewage 
the County Council must act in such manner as not to ci'eate a 
nuisance (c). If the County Council causes a nuisance, the court 
will grant an injunction to restrain it, at the instance of an owner 
whose property is injured (d). Complaint may also be made to a 
Secretary of State, who may at bis disoretion cause inquiry to be 
made in^ the matter and direct such prosecution or prosooutions, 
or take such other proceedings, aa he tnay think fit, in order to ensure 
the prevention or abatement of the nuisance (e). 

1276. Metropolitan borough eouncils dispose of their sewage 
either by discharging it directly into the main sewers of the London 
County Conncil or indirectly through the sewers of other councils 
pursuant to orders made by the County Council (/). Whenever the 
County Council orders the sewers of any borough council for tbo 
purpose of outfall or otherwise to be connect^ with any sower 
or sewers vested in the council of another borough, the council 
^or the drainage of whose borough such connexion is required 
and at whose instance the order is made may execute all 


(«) Mstropelii Management Act, 2S55 (IS Sc 19 Viet o. 120), i. 135. 

(а) Metropolii Management Amendment Act, 1658 (21 dc 22 Tioi. 
C. 104). i. 1. 

(б) See the jndgmeots in Pnee'« PaUnt Candid Co,, XAd. v. Londoi^ 

CounMl, [1906] 2 Ch. 526, C. A.; affirmed upon terms (1911), 76 J. 1*. 
829. H. L.; A.-Q. v. Board of Wark$ (1868), 9 L. T. 

139. Under the present system the eewage is carried a long distanoe 
down the Thames beyond the limita of the Metropolis. Tho outfalls of 
the Coonoil are protected from interference under ^e Publio Health Act, 
1876 (88 k 89 Viot. c. 55). s. 386. the Rivers Pollution Preveirtion Act, 
1876 (89 k 40 Viot o. 75), i. 18, and the Thames Conservancy Act, 2894 

i 57 6s 56 ^lot 0 . clzrxTu.), by tbtd.. s. 224 (3), now wplioable to the 
^ortol London Anthority (Port of London Act, 1606 (6 Xdw. 7, o. 68), 
s. 7); see also Thames Navigation Act, 1870 (33 6s 84 Viot. o. oxlix.); and 
tee title WsTKaa avn WATUCOUBSie. 

.\ 0 ) Metropolii Msesgement Amendment Aot, 1858 (21 k 22 Viot. c. 
104), s. 24 i «id see HyQ.. s. 28. In that Act the espreesion ** deodorise *' 
Incladei any process whmby the solid suspended mattm in sewage may 
be predpitatM or separated from the lionia before the discharge thereof, or 
wheiebj^the noxiovor offensive prop ert isa of sewage may be neatralisM, 
and the expression sewage means and iodudes the eontanW of the 
•ewen before the employment of soch prooeis s- 82). 

(A) See the esses cited in note (8), rapra. 

* (t) Metropolis Manageoeot Araendraeat Act, 1858 (21 k 21 Vfot, o. 
104). s. 81. 

See pp. 735, 736, eaM, 
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fidoeesary works as well within its own borough as within any 
other bwough specified in the order (^)« Every oonunanieation to 
be made by any borongh cooncil with any sewer outside its own 
borough must be made subject to the eapervisiou and to the 
satisfaction of the council having control over such last-mentioned 
part; and where it appears to the County Council to be equitable 
and just, under the circnmetances of the ease, that any terodgh 
council so connecting its sewers with the sewers vested in another 
council should pay such council any compensation or reinuneratioo, 
either in one sum or by yearly or other payments, for the use of 
tjie 1atter*a sewer, the County Council may order such payment 
accordingly, and the council to which any such payment is directed 
to be made may recover the same from the council directod to make 
it, either by action or before a court of summary jurisdiction (g)* 

A borough council, even with the consent of the County Council, 
cannot enter into a binding agreement to receive sewage from a 
district outside the Metropolis (A). 

SscT. Worki OuUide DutricL 

Sub *8*01. 1.—> ^huntL 

1277. For certain purposes of sewage disposal a local authority 
has power to do works outside its district (»;. it can only do so 
subject to the following conditions:— 

(1) Three months at least before commencing the construction 
or ostensiOD of any sewer or other work for sewage purposes (k) 
without its district it must give notice by advertisement in 
one or more of the local newspapers circulated witbiu the district 
where the work is to be done (1), whether the work is to be done^ 
with the consent of the local authority (m) or of the owner or 
not (n). 

(2) A copy of such notice must also be served at the like interval 
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(^) Motropolis Biansgement Ameadme&t Act, 186S (S5 it 26 Tict. e. 
102), s. 32. 

(A) Ulington Vt4try v. Urtoa [1000] I Ch. 636, C. A. 

An appeal to the House of Lords in this oaee wae adiourned; the final 
arraimmeDt between the parties was oonfirmed by the London County 
CounSi (General PowerslAet, 1006 (6 £dw. 7, e. ol.); see also Xondoi^ 
County uouaoil v. AcUm Vrhan Dittriot Council (1002), 18 T. L. B. 6S0a 
0. A. 

(t) See pp. 741, 743, onto; Publio Health Act, 1875 (38 it 3Q Yict» 
c. 55), u. 16, 27. 

(k) ConmtiDg the bottom of a pool into which a sewage effluent has been 
dli^haMed for some yean is eubb a work {Wimhlcdon Local Board t, 
Croydon Rural aanitary AutkarUy (1686), 32 Ch. D. 421, C. A.). 

{() Publio Health Aet, 1876 (88 it 89 Ftet. 66), e. 32. The notice 
must doseribe the nature of the intended work, and state the intended 
termini thereof, and the names of the parishes and tl|e streets and other 
lands, If say, through, soross. under, or on which the work is to ba made, 
and must also name a place where a plan of the intended work it open 
for inspeotion at all reasonable hours (isid.). 

im) Jcnc$ V. Conway oad CoUcyn Bay Joint Water Supply Board, 118031 
2 Ch. 603, C. A. 

(•) WimkUon Lood Board v. O re y dsa Rmal Santlary AnUmiiy, owpra* 
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of time (o) 00 the owoerB or reputed owners^ lesseea or reputed 
leeeeee, aod occupiers of the Unde (p) affected^ and on the oveneers 
of the parishes affected ( 9 ), and on &e borough or dietriot counofls 
as surreyors of highwa]^ or other pereons having oare of euoh 
roade and streets (^). 

(9) If any such ^rsoo or council, or any other owner, leesee, or 
occupier who would be affected by the intended work, obj^ts to * 
such work and eervee on the local authoritv notiee in writing of 
such objectioD at any time within the said three months, euch 
work must not be commenced without the sanction of the Local 
Ooremment Board, unless the objection is withdrawn (r). • 

1278. The Local Oovemment Board may, on the application of 
the local authority, appoint an inspector to make inquiry on the 
spot into the propriety of the intended work and into the objections 
thereto and to report to the Board thereon, and on receiving such 
report the Board may make an order disallowing the intended 
work or allowing it with any necessary modifications (s)« 

9ua*fliar. 2.-^/w <Ae M^npolu, 


1279. Whenever it is found necessary for any metropolitan 
borough council, for the purpose of making, altering, maintaining, 
or discontinuing any of its sewers (a), to carry any sewer or works 
beyond the limits of the Uetropolis, the council may execute 
works beyond such limits, and cleanse, repair, and maintain such 
works as it may from time Vo time deem necessary, but no work 
may be performed or commenced by any council beyond these 
limits except for the purpose of conUnuing or forming jMrt of a 
work ooznmeneed or executed within its bf>rough, nor wi^oot the 
^previous consent of the London County Council and of the borough 
council or authority of the parish or place through which the work 
may pass (b). If any euch borough council or authority refusea 
su<^ consent, a Secretary of State may decide whether such con¬ 
sent ought to withheld, and he may make such order as he 
tUnks just (b). 

1280. No eewer, either within or beyond tbe limits of the 
Uetropolis, may he made by any borou^ council or body having 

(c) The time of ttfriog ths copy of tJto notke is not fpeciflcalij 
meiitioued, buteia hopUed from the PubUe Health Act, 1S76 (36 it 89 
Ykt. e. 65), s. 83. 

(p) The expmaion ** lands'* includes easements, such astheflow of water 
in a goit, and the owner thereof should be served wite notioe (Cko&Asotoa 
Vrham DMnot C<m»ca t. Fwik (1S9S), 68 J. P. 686). As to the lands 
affleoted, see note (i), p. 746, oafe. 

Jf) Publie Health Aet, 1876 (8S it 38 Tkt. c. 66), a. 88, sa amended by 
the Statute Law BerkiA Aot, ISGS (61 is 63 Yioi «• 33). As to m 
pari^iei alleeted, see nofs (1)» p. 746, ante, 

(f) Pubho He^tb Jl^ 1876 (U it 39 Yiot. o. 66), a 83» as amended 
by the Butate Law Bevision A^ 1686 (61 k 68 Yiei. o. 88). 

(<) ItebHe Health Aot, 1876 <3S 4c 36 Viet c. 66), a 84. As to 
toeal ineulries, sae title Pvbuo Bsaisb imd Looat AnmnscBaTioy, 
YoL XXIII., p. 876. 

. (a) See pp. 733, 734, oak. 

(b) UeteopoUa Management Amendment Aot, 1668 (86 M 86 Ylst 
. a. 108), a. M 
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control OTcr aewem within the Metropolia withont the previona 
approval of the London County Council (c). SewaCe 

The power of the London County Oooncil to lay eewere ia not Wocki 

limited to the Metropolis (d). 5]^^ 

Slataefc 

8bot. B,—Expen$iM of Seu>or$ and Smago Work$* 

Btjb-Sbot. 1.W» Qmtral * 

138L Expensee incnrred by orban aathoritiee in connexion with trrfam 
eewere and sewage are payable as part of the general 6n>6DRe8, but 
if on the lltli Augnst, 1875, they were payable ont of ue borough 
• fund or rate they continue so payable (#)• 

1282. In rural districte the expensee of the construction, main* ^»ni 
tenancy and cleansing of sewers in any contribute^ place within 
a district are pavable as special expenses (/). Wnere the die- 
trict council maxee any sewers for the common benefit of two 
or more contributory places within its district, it may apportion 
the expense of constructing and maintain]ng the work, m such 
proportions ae it thinks Just, between such contributory places; 
and such expenses are deemed to be special expenses incurred in 
respect of such contributory places (^)» 


6cB-8sor. 2.—'/a ths Mftnpelit, 


1363. The expenses of the London County Council in connexion axMnm 
with the main drainage are payable out of tlie county rate and 
county fund (k). The cost of the construction of the main drains 
has b^Q met by loans raised under local Acts (»)• 

1384. The expenses of metropolitan borough councils are payable gxpgnw n o 
out ol the general rate (y). The amount levied in respect of sewers 
may be levied upon the pert or parts of a borough in proportion 
to the benefit received by such p^(k)« 


(e) Metropolis Usnsgement Amendment Aet, 1852 (25 A 25 ^t. o. lOSh 
s. 58. " Body " presumably inelvdee the Common Council of the City. 
id) Metropolis Mensgement Act, 1855 (18 A 19 Viot. e. 120), t. 136. . 

(e) Public Heelth Act, 1875 (88 A 89 Viet. c. 55), s. 207; sod see 
tities Local Govnunixnx, ToL AlX., p. 280, note (•): Funuc Haalth 
AMD Local ADunriSTBATif m, Vol. XXITI., pp. 380 «/ $eq, 

(/) flee title Public Health amd Local Aduimisteatiok. Vo], 
XaIIL. pp. 381, 382. As to ' contributory plsoee,** see i5Hi.,p.381; end 
loe title Local Gotbemmsmt, VoL ZIZ., p. 335. 

(p) Publio Health Act, 1875 (38 A 89 Met. o« 55), a 229; end, as to 
ejpenses, see, generally, titles Local Gotebmumt, Vol. ZIZ., pp. 385 
stseg. ,* Public ttSALTB abd Local Adhxmisteatiok, VoL ZZIIL, pp. 880 
it isf. As to the creation ol special drainage dia^ota, see tide 
OOVEBMVXMT, Vol. ZIZ., p. SSd! • 

(h) HetropoUtim Board o! Worts (Loans) Aot, 1859 (82 A 83 Viet. o. 102); 
Local Gownmsiit Act, 1388 (61 A 52 Viot. o* 41). os. 3 (1), 40 (9), 53; 
Slid sse titles Metbopous, VoL ZZ., p. 438; &atb8 avd Batqio, 
Vol ZZIV., 19.125 A seg. 

(0 See, tor example, the Acts mmitioned In the First Schedtls to the 
MetmpolHaB Beard of Worts (Loans) AcL 1859 (32 A 88 Viot c. 102). 

(f) Lradon Government Act, 1899 (52 A 52 Met. e. 14), as. 10,11; sad 
see also title Bates avp BAtmo, Vol ZZIV., p. 121. As to the oosto 
of lewert in new stmts, see pp. 788,789, mU», 

(A) Hetropotti Haaigsmnt Ast, 1866 (18 A 18 VioV a 180), (L 1IS| 




SXWVBS AXD Dsahts. 




Bm. 9, 
Boppoftof 
Wotki of 
Bowora^ 
and 

Drainage. 

Btgbtot 

tonWtiCttt 
Md Aa54oeat 
npport, 


Support 
frois mlaci. 


AppUod 

provUioiu. 


• » 

Seot. d.Suppoti of Worki of Sewerage and Drainage. 

1385. Tha power gives to looal aothoritiee (1) to lay aewera 
impHe^y rivea them a right of subjacent support for sueb Bowers, 
ana probably also a right of adjacent support (m).. Where sani* 
tary authorities purehaoe the land for the purpose of constructing 
sewage works, they would, apart from statutory provisions (n), 
acquire from the owner the right of subjacent support for such 
works as are reasonably within the oontraplation of the parties, 
and also of adjacent support so far as the l^ds of such owner are 
concerned (oX can also acquire a right of support, both 

subjacent and adjacent, bj prescription (p). If a statute giving* 
power to construct sewers gives no right of compensation to owners 
of land adjoining the land in which a sewer is laid, it is presumed 
that the burden of supporting such sewer is not imposea on such 
owners (q). 

1286. In order to provide for the support from mines to sewage 
works and cei^n other undertakings of a looal authority and to 
provide for the payment of compensation, certain statutory pro* 
visions relating to the support of waterworks by mines (r) have, 
with certain modifications (i), been extended to sanitary works (i) 
outside the Metropolis (fX These provisions are substituted for any 


S. ▼. F*toh (laeO), 24 J. P. 162; B. v. London and Brighton 
Ran Co. (U79), 5 Q. B. D. SO, C. A.; BoweU v. London Dock Co. (1808). 
8 K. SsB. 212; WcMi MidMccca Water Co. v. Wandiworih DUtfict Board 
(ISOS). 22 J. P. 388. 

(1) 1.4., hj the Public Health Act, 1875 (38 & 39 Viot. 0. 06). 

(») Bo IhtdUg Corporation (1881), 8 Q. B. D. 66. C. A. lliie is implied 
because the owner is entitled to oompensatioD for the burden put upon 
Mm; see Public Health Act, 2876 (38 & 39 Viot. o. 66) s. 308 ; see also 
iiormanion Oa$ Co. v. Pope and Pearoon, IM. (1883), 49 L. T. 798, C. A. 
As to the nature of these rights, see, gwerally. titles F.assicbntb amp 
pBoms i PwBNDu. Vol. XI., pp. 319, 321; Mines, Minbbals, and 
QUABBIXS. Vol. XX., pp, 670 et otq. 

(w) As to these provisioDS, see the text, infra. 

(e) jorv V. Bcnwlsy Oorparati.in, [1907] 2 Ch. 600. 

(p) IM.; aud eee, generally, title KAaimNn and Pbofits k Peendeb, 
Vol. XI., pp. 322, 323. 

{q) Meiropoliiain Board aj Warke ▼. MetropoUian Bait. Ca. (1689), L. R. 
4 C. P. 192, &x. Ch.: end see London and Norik Weetem BaU. Oo. v. Btwis, 
[1S93U Ch. 16, 0. A. 

(r) waterworks CUusee Act, 1847 (10 Of II VIct. o. 17], as. 18^27 ; and 
see titles Cokfuisoet Pubchase or Land and Coxpekbatiov, Vol. YL, 
p. 60s Mimes, MrnBEALS andQuaeeies, Vol. XX.,p. 577; Watbe Sum.T. 

(t) Seep. 740, wtf. 

(I) Pubfie He^b Act, 1875 (Support of Sewers}, Atueodment Aot, 1883 
(46 U 47 Viet. o. 37), construed (tOte., e. 1) as one with the Public Health 
Act, 1876 (38 6& 39 VfcL o. 65). Sanitary woik” ii any building or 
worii existi^ on tho 25th August, 1883, or erected or eonAruoted iuter 
thet date, oonatnieted by or vested in or the control of a loosi 

authority under the powdri or for the purposes of so much of the Publio 
Health Act, 1876 (38 U 39 ^ct. e. 65), or of any general or local Act or 
proviiioaal order (referred to as the "Sinitaiy Act*' ji^bhe Health Act, 
1875 (Supportof Sewers), Ameudjnent Act, 1683 (46 M 47 Viot. o. 37), S. I)), 
as relates to the eoestruotion ar mslntscanoe of any works of sewerage, 
drainage, sewage dlaposal, lifting, or water supply, aud includes any 
ttltuToe, pipes, fittings, or apparatus eonneeted with any such work and 
belonglof to or used by the local authp^ty (4ttd.). Support'' inoludei 
rSSood sod latsfal eupport ((Md.]. 
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powers and liabilities existing only by reaeon of anything in the 
** Sanitary Act** (u). 

These provisions apply to every sanitarv work (v)^ whether the 
land OD» ID, over or nnder which each work is situate is or is not 
vested in or*occupied by the local authority, and is or is not 
partially dedicated (to) to the public as a street, highway, or public 
place (a). They do not apply to or affect any right of subport 
acquired previously to the 25th August, 1863, by a local authority in 
respect of any s^iiary work; aud no compensation is recoverable 
in respect of such right, and the provisions do not operate to 
deprive the local authority of such right or entitle any person to 
* compensation in respect thereof (5). 

The modifications of the applied provisions (c) may be summarised 
as follows The expression undertakers " means (a) the local 
authority, and the ** special Act" means (a) the ** Sanitary Act** (d), 
and the Act extending these provisions to sanitary works (<)• The 
local authori^ may, by or with any notice of willingness to treat or 
of intention to prevent or interfere with the working of any mines, 
specify the nature and extent of support which it requires to be 
left, and such notice may extend to minerab beyond the distance of 
forty yards (/). The map of tbo affected district must, as regards 
works existing on the 25th August, 1868, have been made within 
twelve mouths thereof (,7). Tbo compensation and the costs of and 
incident to settling the same must be paid and charged (h) as the 
expenses of the construction and maintenance of the work as provided 
in the ** Banitary Aet''(<0< A local authority may make agreements 
coiuxu'omisiug claims in respect of things done or omitted before the 
25th August, 1883, or otherwise for carrying into effect these provi* 
bions in relation to the past and future worrag of mines (t)« 
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(n) Public Heftlth Act, 1875 (Supportef Sewers), Amendment Act, 1863 
(4C ic 47 Viet. 0 . 37), a. 4. As to the meaning of '^Sanitary Act,*’ see 
note (f), p. 748. ante. Exprm enaotments with respect to rights of support; 
and agrocmento, actions, vbitraUons, or other legs! proceedings pending or 
concluded on the 26tb August, 1883, were profited (PubUe Health Act, 
1875 (Support of Sowers), Amendment Act, 1883 (48 Ac 47 Viet. 0 . 37), s. 5). 
(r) As to the meaning of sanitary wo^,** see note (0> p> 748, <mte, * 
(tf) As to dedication to the public, see title High wavs, Stbeatb, ahj} 
Briimiss, Vol. XTI., pp. 33 ei eeq. 

(a) Publio Health Aot,^l876 (Support of Sewers), Amendment Act, 
1883 (46 Ae 47 Viet. 0 . 37). i. $. 

(5) Ibid., I. 5. As to how ri^ts may bsye been preriously acquired, 
see p. 748, ante: Jary ?. Bametey Corporafion, [ISO?] 8 Ch. 600. 

(e) See p. 748, ante, 

(d) As to the meaning of “ Sanitary Act,*' see note (I), p. 748, ante, 

(e) As to tho terms **undertakers*' and ** special Act," eee titles 

GOMFVUOBT PUECHAfiX OF LaXD AXD CotiPKNSAttON, VoL VI., pp. 49 
U a<f. ,* Watba Supply. • 

(ri ^blio Health Act, 1875 (Support of Sowers), Amendment Act, 1888 
(48 K 47 Yict. c. 87). s. 8 (8); see watarworksClanaes Ao^ 1847 (10 & 11 
Viet. e. 171. s. 88. 

a Pnbiie Health Act, 1876 (Support of Sewers), Amendment Act, 1688 
47 Viet. 0 . 87), s. 3 (8)s see waterworks Clauses Act, 18^ (10 Ac 11 
Viot e. 17), s. 19. 

(k) Public Health Aot» 1876 (Support of Sewers) Amendment Act, 1881 
(48 k 47 Vlok e. SThs. 3 (4V 
(0 iM,. s.3(6). 
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1267. It IB the daty of a local anthority to see that the housee (;*) 
in ite district are provided with proper drains (ft) and that all drains 
witl^in its district are constracted and kept so as not to be a noUanoe 
or ininrioQB to health ({)< 

Where any house (j) within the district of a local authority is 
without a drain sufficient for effectual drainage (m), the local 
authority inu8t(fi) by written notice require the owner ( 0 ) or 
occupier of such bouse within a reasonable time therein epeoined, to* 
make a covered drain or drains emptying into any sewer which the 
authority is entitled to nse, and which is not more than 100 feet 


(/) The tenn *^hotue** indadce ichcols, iactcfies, and other boildiDgs 
In which persons are employed; see title Pubuo Bealth ani> Looal 
Adioxistratiow, Yol. Xslu., p. 401r note (c). 

^ 800 Public Health Act, 1676 (66 A 30 Vict. c. 66 ). ss. 23—26. For 
liion of ** drain/* see tM.. a. 4; p. 722, ante. As to the duties of local 
aathcrities in respect of drainage in faolories, and in reigieot of lanitary 
aooommodadon, sec titles FacToatas anu Sbops, ToL XIV.. pp. 462 si .* 
Pubuo Hzaltb abd Local AnimiiSTaATiov, ToL XXIIL, pp. 406, odd 
efrsf. Additional power to require the proTition of sinks and drains to 
any building irrespeotiTe of wneo it was built may be conferred on a local 
authority by order of the Local GoTemment Board (Public Health Acts 
AmendmeDt Act, 1007 (7 Edw. 7. c. 53), a. 40). Ai to the powers of local 
authoritiee to regulate drainage mattors by bye-laws, sec title Public 
Health abd Local Advxitistiutiok. VoLIlXIII., pp. 416 et sm. These 
bye-laws do not extend to certain houses erected bwie certain dstes. but, 
if the Pubtio Heslth Acts Amendment Act, 1690 (63 & 64 Viet. c. 60), 
Part III., is adopted, then by ibid., s. 23, the bye*laws relating to the mattm 
nfeotion^ in the text may Se made to ss to affect buildings erected before 
snob dstes. The bye-laws generally require the deposit of plans showing 
the drains. Certain school buildmgs are exempted from those bye-laws by 
the Education (AdministratiTeProFislons) Act, lOH (1 A 2 Geo. 6 » 0 . 32), 

' (1) Public Health Act, 1876 (36 A 30 Viet. 0 . 56), s. 40 ; and see also 
HoQsinff of the Workisg Classes Act, 1366 (46 A 40 Viet. o. 71), s. 7. As to 
cooplrat to toe Local Goyenuneot Board on default of a local anthority 
to emoTce proviaions of the Pntdio Health Aot, 1676 (38 A 80 Vict. c. 65). 
aee ibid., s. 299; title Pubuo Health ahd Local AnsauisTEATrON, 
Vol. XXlll., pp. 377,376: and aee ibid., ^ 606. 

(m) This eriaeatly means the effectual drauiage of the house, and, if the 
system is suiBoiMit for the house, the fact that it does not enit the sewer 
system of the district, or that a nuisance is caused outside toe drain Is 
immateriaL and the preryision set out in the text appears not to be apptioable; 
see MoUoy v. Gray (1869), 24 L. R, Ir. 256 ; and the cases dted at pp. 762, 
764, poit 

{%) Public Health Act, 1676 (36 A 39 Viet c. 66 ), a. 23. 

<o) For definition of ** owner,see title Pubuo Hbalxh axd Local 
A mtanBTEATiOB, VoL XXIII., p. 427, note (o). Where an owner is pre« 
yentad ^ an occupier from obeyi^ or carrying out ahy |ffoviiioni of the 
Public fifealtb Act, 1876 (88 A 39 ^cti c. 6 o), he may apply to a Justii^ 
who. in a urooer case, must in writinn order the oocunfer to permt the 


wilful mlMtatement by an occupier of the name of toa awner of premises 
tspunlBhable, uqIm rsasonsme, With a peuafty s»% exoeemng 86 
(whI.)* 
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{rom the Bite of saoh bow (p\ or if no eaob of driinBgo 

nre within that distance, then emptying into eneh oorered oeespool 

or other place not being under any hooee ae the lo^ authority Pro^ion 

directs. The local authority may require any such drain or draine to of 

be of such materiald and nte (q), and to be laid at ench lerel, aixd 

with snch fall ae on the report of its enrveyor appears to it to be 

neoessary (r)« • 

If such notice is not complied with within the specified time, the Pow to 
local authority may do the work by agreement wiu the owner ($)$ ^ 

or may do the work required, and recorer the expenses incun^ owvt, 
by it in so doing from the owner sammarily(0» or may by order 
declare them to 1 m prirate improvement expenses (a). 

1288. If in the opinion of the looal authority greater expense ProTiiicn of 
would be incurred in causing the drains of two or more bouses to 
empty into an existing sewer than in constmeting a new sewer and 
causing such drains to empty therein, the looal authority may con* 
struct such new sewer and require the owners or oceupiors of such 
houses to cause their drains to empty therein, and may api>ortioQ as 
it deems just the expenses of the constmetion ol such sewer among 
the owners of the several bouses, and may recover the sums appor* 
tioued from such owners in a summary manner (fX or may declare 
them to be private improvement expenses (n). 

(p) The ** site " of a houae inohidei the gTOuad oa which the hooto and 
ontuoutei occupied m eonoectloa tlustomth actoallT etauds. and may 
include outbtulaiage rMUirmg to be drained r. 

Miaiio»(ieiS), 76 J. P. 366; Wriqki r. WailoM^ Local Hoard <18S7), 18 
Q. B. B. 7S3). An owner cannot usually be required to carry his draui 
ttougb the land of another person, even although the sewer is within 
100 feet; compare Food t. EaUmg Tonoak, Z4d., [1907] 8 £. B. 800 ( 
Corponilion ▼. Searbofivfh B%ral danUary JvMoniy {1876), 

1 £x. D. 944. Where he is the Iroebolder of the adjoining land which is 
in the occupation of another person, the burden of proof lies on him 
to show that he cannot oonneoc with the sewer in that laud (AToynek 
y. PomhroU Oorporationt $upra). If the owner does not raise the objee* 
tion and allows the anthon^ to do the work, he may be ordered to pay 
the expensee (i6td.). For form of notice requiring oonstruotion ol dram, 
see EnoTolopcma of Forms and Preoedenu, voL i., p. 630. * 

{q) See IKoodword v. CoUon (1884), 1 Or. M. & B. 44 ; and see p. 753, 

^(r) If the Public Health Acts Amendment Aot, 1907 (7 Edw. 7, o. 63), 
s. 37, has been put in fom in any district by order of tiie Looal Govem* 
meat Board, no water pipe, stack pipe or down-spout, in existence at the 
date this provision is pnt in force (ibid., a. 13), used for conveying surface 
water from any premises, may be used or be permitted to serve or to act as 
ayentilatiDgshsit to anydmn. The penalty iaa sum not exceeding 40s., 
and there is a duly penalty of 30s., but the person oflending is not liable 
until after fourteen uys from the serviosupon him of notice ot such offence. 

U) See H<ia v. BaOoy OorporoHoa (U77), 47 L. J. (q.».) 148. Whore the 
Pimiic Hesl^ Aots Amendment Aot, 1890 (63 ds 64 Vick o. 69), Part 111. 

(see title Pobuc Hsalth awn Local AnWnnsTSAnow, VoL ZZITT., 
p. 368), has been adopted, the local authcri^ may agree with the owner 
of any premises that any sewer or drain which neh owner is required or 
derirsi lo make, alter or eolarte, or any part of such sewer or drain, shall 
be made, altered or enlarged by the local authority (PuUio Health Aots 
Amendn^t Act, 1890 4s M Tlet o. 69), a. 18). 

(t) See title Haoisteatm, VoL XIZ., pp. 809, SIO. 

(a) Public Health Act, 1876 (38 4 19 mot e. 66), a. 33. As to 




762 


Biwifis AVD Dbaiks. 


8S0t. 10. 
Thf 

* ProTiiioti 
ofXMos. 

Alterfttla or 

tduplAtion 

otdrftioi. 


Kewor 

oew^f-bnilt 

llOOM 


1289. Local aatboritieg have also the power of adapting existing 
draiofl to alterations made by them to the sewers. Where any 
house within the distriet of a local authority has a drain com¬ 
municating with any sewer, which dram» though sufBoient for the 
effectual drainage of the hoosei is not adapted to the general 
sewerage system of the dietriot, or is in the opinion of the local 
authojity otherwise objectionable, the local authority may, on con¬ 
dition of providing a drain or dra^ as effectual for the draina^ of 
the house and communicating with snob other sewer as it thinks 
fit, close such first>mentiODed drain and do any works necessary for 
that purpose. The expenses of those works and of the construction 
of any drain or drains so provided by the authority are payable by 
it, and are deemed to be expenses properly incurred in the execution 
of the Act (a). 

1290. It is unlawlal(b) in an urban district newly to erect any 
house (c), or to rebuild any house which has been pulled down to or 
below t^ ground fioor, or to occupy any such house, unless and 
until a covered drain or drains is constructed, of such sisse and 
mateiiats and at such level and with such fall as on the report of 
the conneiVs surveyor (d) may appear to be necessary for the 
effectual drainage of such house (e). The drains so to be con¬ 
structed must empty into any sewer which the urban authority is 
entitled to use within 100 feet of the site of the bouse to be built or 
rebuilt (/). If no such moans of drainage are within that distance 
the drains must empty into such covert cesspool or other place^ 
not being under any house, as the authority directs. 

In the absence of other provision, the local authority cannot 


private improvement expeosee, see titlee Local (tovxanitbnt, Vol. SIX., 
p. XSl; PcBuc Health AND Ixkal Apicuiistratiok, Vol.XXni.,p. 381. 
Ae to drains used in common by sdjoiniDg owners, see Ftnimson v. PorUr 
(1S75). L. R. 10 Q. B. 188; WaUon v. Trmuhton <1882), 47 J. P. 61S. 

(a) TubUo Heidth Act, 1S7S (SS St 39 vict. e. 5S), a. 24 ; and see title 
PuBuc RxAtTa AifD Local AnHunarftATioK, Vol. 1^111., pp. 380 etseo. 
A local authority cannot rid itself of this liability by requiring tue owner to 
do the work under the Pubiio Health Act, 1875 (38 St 89 Vict. o. 65), s. 23 : 
compare 6t. Jfarfw-ta-the'Pieldi Verirv v. TTo^, [1897] 1 Q. B. 40, C. A. t 
and see pp. 76S et tey., posl. Foi fonn of notice by local authority oi 
intention to alter drama^ see Encyclopsdia of Forms and Preoedents, 
Vol. X., p. 614. 

(b) By the Public Health Act, 1876 (88 & bf Vict e. 55), s, 85. The 
penalty is a sum not exceeding £50 (tM.). The bye-laws may provide 
tor the removal or alteration of work done in contraventaon of the statute 
(ihid., s. 157). 

(o) For the d^niUon of ** house," see note (t), p. 760, onU, 

(d) As to the surveyor being the oonneu's surveyor, see LewU v. 
TTsstoH'Seper-Jfore Xoeol Boord (1886), 40 Ch. P. 55; compare Kendal t« 
Ze^Ufuim Borongk CewavU (1908), 67 J. P. 286. 

(s) As to the power of toe conn^ to require separate drains for con¬ 
nected houses, see Woodford Urbea Dictrist CowiiH v. Stark (1602), IB 
T. L. B. 439. A bye*law prohibitiDg the oocupation of a house until the 
drainage has been eertited as eompl^ and the house fit for habitation is 
valid (Hefa.Il v. Svindon Looal Board (1888), 62 J. P. 597 j and see 
Oomen v. Sedateiek (1904), 68 J. P. 484). 

^ As to tne right to eonneot with sewen. see p. 762» post As to the 
authority agreeing with the owner to coniiruct the druos, see note (t)» 
p. 751, oafs. 



Fib 7 n.—SswBBS ASfD DaAiira fOB Sakitabt PvKto&wi 


nooire the hoiue to be provided with separate Sraine for sewage 
and for surface water ooaoeoted with separate sewers (o)* 


(?)• 


SuB^tOt. 2.—/« ih$ MMropcUi. 

1291* The prorisiona in tbs Metropolis as to draining honseB 
into sewers are of a simUar nature to but different in fom from 
those in the rest of the coontry (h). ^ 

If any house or building situate within the area of a borough 
council is found not to be drained by a sufficient drain communi* 
eating and emptying into some sewer, to the satisfaction of the 
borough council, and if a sewer of sufficient size be within 100 feet of 
any pi^ of suotx house or building and on a lower level, the council 
may, at its discretion by notice in writing (t), require the owner of 
such house or building, forthwith or within such reasonable time as 
may be appointed by the council, to construct and make from such 
house or biiilding into any such sower a covered drain, and such 
braTiches thereto, of such materials and size, at such level and with 
such fall as shall be adequate for the drainage of such house or 
building and the various parts thereof (ky Provision must he made 
for carrying surface water to the drains, and for a wator supply for 
scouring the inlets and outlets to the drains, and all other such fit and 
poper works and arrangementB as may appear to the council or to 
Its officers requisite to secure the safe and proper working of each 
drain, for inspection and alteration of the woras required while in 
progress (k), and also for enabling the council to do the work in 
default of tlio owner and recovering the expenses from him (I). 


y. Siraehant [1901] 2 K. B. 640. As to wbetber bye-lawi 
co^d require tbie, see ibid., v$r Kxplit, J., et p. 648. The Public Health 
Acts Amo ad meat Act, 1007 (7 Edw. 7, c. 63), a. 36, contains an additional 

L rovision which lu^ be made operative in any district by order of Uie 
ocal Govemmeot Board. It provldea that no pipe used for the canTUiff 
off of rainwater from auy roof may be used for the purpoee of carrying off 
the soil or drainage from any privy or water*clo8et. penalty for so 

doing is a sum not exceeding £6, and ihm is a daily penalty of not 
exceeding 40ii. 

{h) These provisions are contained in the tfetropolU Management Acts 
and in the Publio Health (London) Act, 1891 (64 6r 65 Viet. e. 76). As to 
tlio proviaLons ouUide the Metropolis, see pp. 750 et ssg., rtals. • 

(if A notice delivered by an officer without the council's authority is 
invalid (81. Leonard, ffhormtoh. Fssfry v. Holiast (1886), 60 J. P. 182). 

(h) MetropoUi Management Act, 1856 (18 10 Viet. c. 120), s. 78. The 

council may require oVntf to p^vide fit and proper pav^ or imper* 
meable eloped surfaces for oonveying surface water thereto, and fit and 
proper sinlu, and fit and proper syphoned or otherwise trapp<^ inlete and 
out^ta for hindering sten^ tnerefrom, and fit and proptt water-supply and 
water-supplying pipes, cisterns and apparatus for ■coining the aame(Atd.)« 
The conn^ may prescribe the make or pips to be used (Aiaria v. 8t. ifory, 
Irombrih (Perish) (1868), 4 Jur. (h. 8 .) 1038), and require the insertion of a 
ventilating pipe (Zordsn v. TForimiarisr Corporatioa (1009), 73 J. P. A36)> 
As to bye^wa regulatmg these matters, see p. 766, po^ Ownera of oourte 
and passages whl^ are not publio thoroughfares may be required by the 
council to drain them (Metiopolis Huiagement Act, 1866 (18 19 Viot. 

0 . 120), s. 100 { Metropolis Management Amadmant Act, 1862 (86 6» 26 
Tict. c. 102), a. 81). • 

(1) Metropolis Management Aot, 1866 (18 & 19 Yict. o. 180), s. 78. 
The council can do the wo A if the owner negleota or refuses for twenty-eight 
days after service of the notice to commence the works and to carry«on 
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The eoQnoil etonot, bowerer, even whea the drain is debotiTe, 
reooyer ite expeiiBee, if it deoidee to eonatmot a new sewer into 
whioh new drams most be taken (m). 


1293. I! it appears to a borough oounoil that a group or block 
of coniigoous noosee, or of adjacent detached or seim-detached 
hou8^» may be drained and imprOTod more eooDomically or advan* 
tageomdy in combination than separately* and a sewer of sufBoient 
siae already exiate or is about to be oonstmcted within 100 bet of 
any aoch groap or block of housee, whether oontiguous* detached 
or semi'detaohed, the oooncil may order such group or block to be 
drained and improved by a combined operatdon (n^ 

1293. A borough eonneil may also require any house or building 
to drain into a cesspool where such bouse or building is without 
sufficient drainage azid there is no proper sewer within 200 feet of 
any part of such house or building. Tho oouncil has the like 
powers of enforcing this provision as in the case of draina leading 
into Q sewer (a). 


1^. It is unlawful to erect any house or building in anv metro* 
politan borough, or to rebuild any house or bnilding therein which has 
been pulled down to or below the floor commonly called the ground 
floor, or to occupy any bouse or building so newly built or rebuilt, 
unless a drain and such branches thereto and other necessary con* 
nected works and api)aratu8 and water-supply are constructed and 
provided to the satisfaction of the borough council's surveyor, of 
such materials and of such sise and at such level and with such 
fall as the council directs, so that the same may be available for 
the drainage of the whole house or building and offices, it any(&). 
Tlye drain must lead from such house or b^uilding or the intended 
site thereof to such sewer, already made or intended to be con* 
structed near thereto, as the oouncil directs, or if there is no such 
sewer existing or intended to be constructed within 100 feet of 
any part of the intended siM, then to such covered cesspool or 
other place, not being under any dwelling-house, as tho council 
directs (6). 

elso liable to a peoaltj for such DMlect and default (Metropolis ManMemeat 
Amendment Aet, 18S2 (X5 4t SC Viot e. lOS), s. 04). 

(m) Snob ooiutroocion being oovered by the provisioDS of the Metropolis 
Management Act, 1865 (18 & 10 TufL c. ISO), s. 59 (St Mortfa in.liU- 
FUld$ FstWy T. Wdd, [1897] I Q. B. 40, C. A.: ItaryUbon^ V€9try t. 
FM (1856), 10 a B. (v. a.) 484 ); and see p. 736, eats. 

(») Metropolis Man^ment Aet, 1865 (18 U 19 Vkt. o. 120), s. 74. 
Questions frequently anse as to whether or not a pipo conveying sewage is 
a combined drain or a sewer, and the answer depenos upon whether or not 
the oonncU or its prodeoMSOis have ordered dr^nage by a oombined 
operation ; see p. 785, The Metropolis Menegement Act, 1855 (18 dt 
19 Yiot. o. 180), ss. 73, 7^Iq^te to bouses in azistances ibiAijw. 75, 75, to 
hoQses idMut to be built or tabuih ; see Sat»man v. Poplar JMikid Board 
0 / IForks (1886), 3$ Ch.J>. 350, C. A« 

(a) Metrppoltt Management Amendment Act, 1858 (95 U 86 Tiot o. 108), 
S. 55. 

(I) Metropolis Msosgement Act, 1856 (18 19 Flot. o. 180), s. 75; 

ana see note (a), oapre. When a house or bnilding is rebuilt, ti)e level of 
the lowert flow mwt be raised lufBsi^tiy to aUow of the oonstnution of 
noh a dmin, wo^ and apparatus, and nr thi^ purpose the levals must 


Past II.^swsbs and Deains vob Santta&t Pubposbs* 


W 


1296. Before bennning to la^ or dig out (he fbaodation of anj 
new hotiBe or bnilding (o) within any metropolitan borough, or to 
rebuild any hooee or buildng therein, and ifso I^fore rniL)iin^ any 
drain for the purpose of draining directly or indirectly into any 
sewer under Ahe jurisdiction of the oouncU oI such borough, seven 
days' notice in writing most be given to the borough counoil by the 
person intending to build or rebuild such house or buildinjL or to 
make such drain. Every such louudation must be laid at si^ level 
as will permit the drainage uf such bouse or building in accordance 
with the statutory requirements and as the counoil orders, and every 
such drain must be made in such direction, manner, and form, and 
of such materials and workmanship (d), and with such branches 
(hereto and other connected works, appamtus, and water supply, 
as before mentioned (#), and as the council orders (/), which order 
the council must make. 6ueh order may require drainage by a 
combined operation (^), bat not the construction of a sewer (A)# 
The order may be wholly or in part in the form of general regula* 
(ions provided the council exercises its discretion in the particular 
case (>). The making of every such dram must be under the sarvey 
and control of the council, which most cause the order to te 
notified to the person from whom the notice wm received (y). 
When the notice u recoived the survoyor of the council may, if be 
deems it necessary aud proper to do so, within three days a^r the 
receipt of the notice by the coonci], by writing under bis hand, 
directed to and served upon tho pereou giving the notice, require that 
the buildings or works referred to therein shall not be preceded with 
until after the then next meeting of the council or until the direc- 
iione in reference thereto shall m notified to such person, but the 
order of the council must be ruade and notified to such person 
within fifteen days after the receipt of each notice by the coubcIL 
If any person l)egins to lay any such foundation or to make any 
such dwn without giving such notice, or proceeds with any 
building or works contrary to this provision, he is liable to a penalty 
not exceeding £6^ and a farther daily penalty of 40t. (k)» If the 

be taken and detenoined under tbe direotton of the oouDcfl (Metropolis 
Management Act, ISM (18 Ss 19 'Hot. o. ISO), a. 76). A building to be 
used tor volunteerpurpoees was not exrapt from this provision (fTset- 
Vsitry v. [1899] 2 Q. B. 474). As to the oonstroctiou 

of sewen in new •treets,»SM p. 788, aa<s. 

(o) This would inclnde a house without a dng^nt foundation (Popfof 
Diiitici Board p/ Worho v. Knigkt (1868), £. B. A £. 408). 

% Thus. the desoription of pipe to be used may be ordered {AuiUn v. 
wry, LamhUK FsfWy (1868), 4 Jur. (N. 8.) 1032 ; XaryUbom Borough 
CounoQ Y. WhiU (1912), 76 J« P. 382; compare Woodioard v. CoUou (1834), 
1 O. M. 6i B. 44). 

(a) I.a., in the Metropolis Haoagement Act, 1865 (18 & 19 Viet. o. 120), 
se. 78, 74 i see pp. 763, note (n), 76A » 

f i Metrop^ Maasaemant Act, 1366 (18 4s 19 Yiet. c. 120). s. 78. 

) BatmMU V. Po^ i>iflns< Board of Worko (1886), S3 Cbu D. 860, 
• I and see Xordsa ▼. WminmtUr Oorporol^ (1909), 73 J. P. 12A 
(h) Olarko v. P atMwtpOa 7ss#y (1869), 6 Jar. {if. B.).138. 

(0 V. Puikom YoHn (IM)), 64 J. P. 629: 
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Bwn. 10. hoiifle» building, or drain or branches thereto or other oonneeted 
The works or apparatus are beguni erected, made or provided in any 

respect contrary to any order of the council made and notified as 
of Dnlna. aloresaid, or to the other provisions before mentioned, the counoil 
may, after giving the owner an opportunity of being heard (i), cause 
such house or building to be demoUshed or altered, and cause such 
drain'and other works to be relaid, amended, or re-made, or, in the 
event of omission, added, as the case may require, and may recover 
the eipenses from the owner thereof (m). The penalty for default or 
non-compliance with the order of the council ia a fine not exceeding 
and a further daily penalty during default not exceeding 40i., 
recoverable by action or summarily at the option of the council (n). 
The council may instead of proceeding for the roeovery of the penalty, 
at its discretion, do the works and recover the costs and expenses 
thereof from the owner by action or summarily; but no person is 
liable for both the penalty and the costs and expenses of the works (n). 


LotHlon 

CoOAtJ 

Omaal 
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1296. The London County Council may also from time to time 
make, alter, and repeal bye-laws for regulating the dimensions, form 
and mode of construction, and the keeping, cleansing, and repairing 
of the pipes, drains, and other means of comrounication with sewers, 
and the traps and apparatus connected theiDwitb (o), and also for 
requiring the deposit with the sanitary authority of the district of 
plans, sections and parriculars of any proposed construction, recon« 
structioQ, and alteration (p). 

•ummarUy at the option of the council (Meticpolis Mauigemeut Amcod- 
mont Act, 1862 (26 6c 26 TIot. o. 102}, s. 63). Ad order may be made by 
the eubeequeot coudroiatjon of a direction given by the surveyor; but ilui 
oonCrmatioo ahoold be communicated to the person laying the drain 
▼. flaytion (1901), 66 J. P. 766). 

(l) Cooper T. Ifaadewo^ ZHifrut Boonf of Worki (1663), 14 C. B. (v. s.) 
180. 

(m) Metzopolif MaDagement Act, 1666 (16 it 19 Viot. o. 120), s. 76. 

(ft) UetFOTOlie Hanacement Amendment Act, 1662 (26 A 26 Viet. o. 102), 

n. 64, 68, rating to offences nnder the Metropolis Haoigement Aot, 1865 
(18 & 19 Viet. c. 120), ss. 73, 74, 76. 66. The penalties in the Metropolis 
Management Act, 1M6 (IS & 19 Viet, c. 120), are extended to persons 
causing the oommisaion of the offences or by whose order or direction any 
each onenoe has been committed (Metropolis Management Amendment Act, 
1862 {2B k 26 Viot e. 102). s. 66). 

(o) Metropolis Management Act, 1866 (18 6&49 Viet. o. 120), s. 202; 
see, generally, title MmopOLis, ol. XX., pp. 460 st $$q. As to snob 
bye-lawi, see Kingtland ▼. ffehm (1904), 68 J. P. 169; Agar v. 2fok*$ 
(1906), 69 J. P. 374; ZsrsitM ▼. BrooU, [1909] 2 E. B. 265: since 
this d^sioD the bye-law has been amended; see MaryUhono Bortntgk 
Coaacii v. WhiU (1912), 76 J. P. 362). A boiongb oouncil can require 
works in addition to tnose in the bye-laws and mating to like matters 
(Zordeft V. WoHmin^Ur Corporatum (1909), 73 J. P. 126). In regard to 
the ro&*appUoation of byo laws to certain sehoole, see Education 
(Adminktrative Provisions) Act, 1611 (1 & 2 Qeo. 6. c. 32), s. 8). 

(p) Metropolis Management Acta i^endment (Bye-laws) Act, 1899 
(62 k 63 Viet. e. 16), s. 2. The bye-laws cannot reqnire the deposit of any 
plan or section in the case of any repair which dose not involve the 
alteration 0t the entire reconstractioo of any inch pipe, drain, or other 
means of ommunieation with aewm, or the traps and apparatus 
eonneeted therewith (iMd.). As to the distinotion between a repair and 
a resonstmetion, see Agar v. Zfobsr, svpra. As to metropolitan bye-laws, 
fee title MmorouSi Vol XZ., pp. 460 sf ssg. As to the regtdation b^ 
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1297. Undergroand rooms may not be let or oeeupied as dwellings Sbov« lO. 
onlesa certain eonditione are complied with, one of which is the The 
effectual drainage of the soil immediately below the room, and of the ftofliloii 
area in front thereof (9). Any drain passing under such room most of Prate s, 
be properly constructed of ft gas-tight pipe(r). tJado-grocod 

lOOBBt* 

SacT. 11 .'*—of Dratnt. • 

6uB-6£cr. Oenenl. 

1398. Every local authority must cause its district to be inspected inipeotion 
with a view to aacertaio "wh&t nuisances exist calling for abate- 
meet (a), and also whether any dwelling-hoase is in a state so 
dangerous or injuriouB to health as to to unfit for human habita« 
tioD(t). The officer making such inspection of a dwelling-house 
must examine into the drainage of the house and of any yard 
or outhouse belonging thereto (a). 

Whore a drain ia so kept as to be a nuisance or injurious to Procaedioi*. 
health, summary proceedings may be taken against the {^rson by 
whose act, default, or sufferance the noisance arises or continuea, or, 
if such person cannot be found, against the owner or occupier of 
the premisdB on which the nuisance arises, the owner being the 
proper person to proceed against where the nuiaance arises from 
the want or defective construction of any structural cooveoieiico or 
where there is no occupier (b). 

It is geoerally an answer to each proceedings to show chat Deteoes. 
the pipe in question is a eower and not a drain (c); unlese the 
nuisance has arisen by reason of a wrongful act of the defendant (d)» 

If a drain has been illegally and surreptitiouslyconverted into a sewer, 
the wrongdoer and those claiming under him, other than purchasers 

tlie London County CounciJ of buildiug ou low-lying Uod, soe London 
Building Act, 1894 (S7 OB Viot. e. ociiit.), s. It2; title Mbtkopolis, 

VoL XX., p. 493. 

< 0 ) Poblio Health (London) Act, 1891 (54 & 55 Tict. 0 . 76), s. 96; and see 
nouiing. Town PJaoniog. etc. Act, 1909 (9 Edw. 7, o. 44), a 17 (7); title 
PcBtic Hsoltu axd Local AoioutSTaATiOK. Vol. XXIII., p. 506. 

(f) Public Hesltb (London) Act, 1891 (54 65 Viot. 0 . 76), s. 96 (1) (I). 

(«) Public Health Act, 1875 (38 6s 39 Viot. e. 55), s. 08; Housing of 
the Working Classes Act, 1865 (48 6s 49 Viot. c. 73). s. 7 ; Public Heuth 
(London) Act, 1891 (64 6e 55 Viot. 0 . 76), a I; wid see title NcasAXO£» 

Vol. XXL, p. 537. 

(t) Housing, Town Plsooizm. etc. Act, 1909 (9 Edw. 7,c. 44). s. 17; and 
see title Public Hbalth avd C^al AowmiSTaAnoN, Vol. XXIII., pp. 527 
et ssff., 645 st too. 

(а) Housing (Inspeotiou of District) Regulations, 1910, issued by the 
Lo^Government Board on the 2od September, 1910, underthe Bousing, 

Town Planning, etc. Act, 1909 (9 Edw. 7, 0 . 44). 

(б) Public Health Act, 1876 (38 39 Vkt 0 . 55). ss. 91—111. A drain 

BO foul or in sndi astate as to be anuisance or iojurioni to health is deemed 
to be a nuisance liable to be dealt ivith eummerily under the Aetf 

s. 91); see title Kuisakcx, Vol. XXI., pp. 537, 538,566, where iht matter 
is foIlT dealt with: see also Public Health *AoU Amendment Act, 1607 
(7 Edw. 7, 0 . 53). s. 35. 

(e) See, for example, KiTk%^<thn Local Board v. BMUffoal (1888), 

52 J. P. to; and see the definitions of **sew»** and**dnun/' p. 722, aate, 

Slid the oases there rited; and, as to ** tingle private drains *' under the 
Public Health Acts Amendment Act, Itto (63 6e 54 Viet 0 . 59), see 
pp. 759. 760, Ml. ' 

(4) Kimm FoUer^ Of- v. Pook Corporation, [1899] 8 Q» B. 41. 
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for yslas without notice, may be estopped from setting up that fact 
in answer to snch proceedings (s)» 

1S99. If any owner or occupier is reqtured- under legal eqmpuU 
skin (/) by a local authorify to remedy a defective fiw which' after¬ 
wards proves to be a sewer vested in the local authority, he can 
recover the expenses from the local aothori^ U an occupier 
of a hoase is siznilarly required to remedy a defect which it is 
the duty of an owner to remedy, he can recover the expenses from 
the owner (A). 

1800. On the written application to a local authority of any 
person, including the surveyor or inspector of nuisances of the 
authority (t), stating that any drain 0) belonging to any 
premises within its district is a nuisance or injurious to health, 
but not otherwise (A), the local authority may by writing empower 
its surveyor or inspector of nuisances, after twenty-four hours’ 
written notice to the occupier of such premises, or, in case ot 
emergency, without notice, to enter such premises with or without 
aseis^ts, and cause the ground to be opened and examine such 
drain (t). I! the drain is found to be in a proper oonditjon, he must 
cause the ground to be oloaed and any ^mmage done to be made 


(«) ffedktf T. WM, [leOl] S Ch. 126; v. FvUum Borough 

Council, [IvO^ 8 K. B. SSSj Wii$cn*$ Mucic and General PrinHng Cc, 
T. Fineburu Bcrcugh CouneU, (tSOS) I K. B. 563; compere Pakewum 
T. TiMasffI B«rol Dwirid Ocwi^ (ISOS), 67 J. P. i48; v. TTnI 

Cevee Lceai Beard, [1898] S Cb. 16, G. A., end the ceeei cited in note (q), 
p. 783, anle, 

(A Am to the meaning of ^Megel oompuhion,'* ace title Nuxsexci, 
Vol XXI., p. see, note (•); SiUee r. Futhom Borough Council, [1903] 
I Kr B. 889, C. A. 

(g) yorik r. Waltkametow Urban IHetrid Council (1308), 67 L. J. (q. b.) 
972; Baedieke t. Friem Bamel Urban CouncU, [1904] 8 K. B. 807; 
reverted on anoiber groond, [1906] 1K. B. 110, C, A.; J£Ui$ t. Brotnlou Rural 
Dietrict ConncU (IsA), 63 J. P. 711; tee also the following oases deoid^ 
under the Fubtio Health (London) Act, 1691 (54 4i66 Viot. o. 76), is. 3—6, 
11Andrew ▼. 8t. Olaoo^e Beard o/ Worki, [18981 2 Q. B. 776; FOeon'e 
Jf«e^ and General PHnHng Co. v. ^wie6«ry Borough Council, eupra. 

• (h) Gebhardl ▼. gowidere, [1898] 8 Q. o. 468; Thowpeon and STome 
Mannfaelurmg Co. t. Hawoe (1895), 69 A; P. 580, C. A.; oompars Seeve 
V. Sadler (1903), 67 J. P. 63 ; Sene v. Bblnocd,imZ] W. N. 113. 

(«) fPood Or^ Urban Vidrict OouncU v. 4looepit (1906), 69 J. P. 464; 
afflnned, [1907] 1 E. B. 138, C. A., and in the House of Lo^, [1908] A. C. 
419 (bnt the point as to the person giving the notice was not pressed on 
appw ; see at p. 485). 

tf) The provision sppliss to any water-closet, earth-closet, privy, 
isb]^ or cesspool; as to its extension to ceruin sewers, see Pubho Health 
Acts Amendment Act, 1890 (63 64 Yiet c. 69), s. 19 ; pp. 769,760, poet 

(h) It the PnUio Health Acta Amendment A^, 1907 (7 Bdw. 7, o. 68), 
I, 84, is put in feioe in any distriet by order of the Ooveanmeat 
Board, the words " but not otherwise'' are to be deemed omitted^ and the 
following words substituted or where on the report in writing ol thtir 
sarreyor or inspector of nuisances the local autnoiity hnju reseon to 
siepeet that any suoh drain, water-oloset, eartb-elosat, privy, ashpit or 
eesraosi is a^ouiaanee or injurioua toboalth'* (i6id.)« 

(1) PobUe Health Act, 1376 (33 k 89 Viet c. 66), a. 41. The giving 
at this notice to the ooeupier is not a condition preoedsnt to veoovsilng 
tbs expenses ftom the owner (Branliir Borough OouncU v. OkmUee (190^ 
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ffood as soon as can be, and the expenses of the works most be 
ddf^jed by the 1^ anthority* Il» however, the drain appears to 
be in bad oondition or to require in coneequenoe alteration or 
amendment^ whether of a stmetnral nature or iiot(mX the loeal 
authority must forthwith cause notice in writing to given to the 
owner or oooupiar requiring forthwith, or within a reasonable 
time therein specified, to do the neoeesary works (a)* li suoll notice 
is not complied with, the person to whom it is given is liable to a 
penalty not exceeding lOt. for each day during which he continuea 
to mei^ default (o), and the local authority may, if it thinks fit, 
execute such worlu and recover from the owner the expenses 
iooorred in so doing, or may by order declare the same to be private 
improvement expenses (p). 

1301. Application may m certain cases (g) be made to the local 
authority under the provisions set out in the last paragraph 
in cases where two or more houses belonging to different owners 
but not to the same owner are oonnectra with a public sewer 
by a single private drain (r), the expression *Mmin " here 
meaning {$) such a drain or drains as the local authority could 


ssor. 11. 
BupenUea 
of Drains, 


Oidtttor 

oMontko of 
moA, 


AppKcstloQ 
PabUo 
Btolkb Aoti 
^gundmmt 
AeklSSD, 
PartUL 


n J. P. 84). If the Publio Rraltb Acts Amcndinrnt Act, 1007 (7 £d«. 7, 
c. S3), $. 4S, is in iorce in tbo dislnct, the medical officer, eurrcyor or 
inspector of nnisaoccs may be authorise by tbe local suthoiity, aitb the 
voneent of the owner, to test the drains with the smoke or colotiivd water 
test or other dmiUr icei, bnt not by water order pieesuTo. It the 
druns are found defective by the test, tW loctl authority may requlie the 
owner to moke good the defect or do so itbelf at bis expense. 

(a) j84H(iktfo2a C'orporaiiow ▼. CfoiMiy (19€3)> 67 J. P. 278. The pro. 
vition is not applic^le to eosee oi uefective conotruction in the ilrat 
instance, irreepeotive of nuiooDoe . oomporePWAom V4ttrfr,8oiowum, 

[1890J1 Q. B. 19S). e 

(») If the time U not reasonable, the notice mi^ be invalid and the 
authority unable to lecover the expeaeea {Uomuy Conoraiion v. KsrsAov 
(1909), 78 J. P. 835). li is euou^ if the notice lequiret ibe owner to do 
wbat is necessary to abate tbe nuisance {WaiAamtt^urheuDirtrui Ccuntd 
V. Htnvood (1896), 61 J. P. 23). For tbe meaningof ** owner," see title 
Public HaoLTn abb Local AnMnnstaanoB, VolaXIIImP. 427, notefo). 

(o) As to the power of the CFwner to enter os against the ocoupiex, see 
note (o), p. 760, anU. ' 

if) ^blio Health Act, 1876 (38 U 39 Yiet e. 55), ss. Al, 213. The 
authority may obtain a deolarmtMn of charge on tbe premises (TrettAoMsIow 
CTrbofi Dirinet Council W. Howwood, svpraj; i&d see title Public Ebalch 
AMD Local AnaoiiaTBATioy, V^. XXIll, pp. 381,604. 

(g) I. 0 ., where the Puhlk Health Acte Ameodment Aot, 1890 (53 
64 Viot. 0 . 50), Port III., bos been adopted by the local authority. It 
mey be adopts by either nxbon or niru oouncils, but only certain pro¬ 
visions, including &e one mcDtioned in the text, apply to rural districts 
(ibid., ss. 8,60; and see title Pubuc Okaliii Axn Local AniUBlsnATiOK, 
Vol UllL, p. 383). 

(r) Public UOSklth Acte Amendment Act, 1800 (S3 4 b 54 Yiet. e. 69), a. 10. 
Tm position of houses belonging to the ume owner and draii^ by a 
common pipe oie unaltered, and me joint npe is a s e w e r (ib«d.,8.11 (8)); 
see ffood wm Urboa CwneU v. JcHpk, [10081 A. C. 419, 42S, 420: and 
eompore Hohrwood Utboii Dirivvet Cowacil ▼. Ofotuper, [1913] 21, B. 126. 

(i) Food &r«oii ITrbofi Oowioil v. owpfo. Tbe earner dedriom 

on the meanliig of this tenn are 2 —ffsl/v.Hoco cWffitssioasrit, [189611 Q.B. 
686 ; B4a v. fioir, [1896] 1 Q. B. ^; Bradford v. Boribowwo Oorp^ 
Noa, [1896] 2 Q. B. 206 $ Pool T. Jfor%r Tp^U Vfbotk CmmoO, ^1897] 
2 Q. B. 5^ 2 Tbompioa v. iirctiM Oorponmo% [1906] 2 K« B. 1 1 menedt 
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require to be provided in respect ol the boosee in its district by 
the owner or occupier thereof (o), or in reepect of hoosee newly 
erected or rebuilt {h), and incladlng a drain used for the dramege 
of more than one building (cX ^be authority may recover, either 
aammarily {£) or as private improvement expenses, aftj expenses 
incurred by it in executing any works under the powers conferred 
by the^bove provisions from the owners of the houses, in such 
shaves and proportions as are settled by its surveyor or, in case of 
dispute, by a court of saminary juriBdiction(s). If, however, the 
nuisance in such a single private drain exists solely on the premises 
of one owner, it is unnecessary to serve notieee on the other owners 
or to make any apportionment (/X A notice is not invalid because 
it requires e^ owner to do work which would necessitate bis 
entering on the property of another (^X 

Sub*8bct. 2 .—In (he Mdroj)cli$, 

1302. Any borough council or its surveyor, inspector, or other 
appointed person may inspect any drain or other works connected 
therewith within its borough, and for that purpose may at all 
reasonable times in the daytime enter by itself and workmen upon 
any premises, and cause the ground to be opened in any place 
it thinks fit, doing as little damage as may be. Before entry it 
must give twenty •four hours' notice in writing to the occupier of the 
premises to which the drain and works are attached, or leave such 
notice upon the premises, except in cases of emergency, when it 
laixy enter without notice (kX If cuoh drain or works are found to 
be made to the satisfaction of the council and in proiier order 

[19051 1 K. B. 110, C> A.: HMdicke f, Friem Bcrnet Urban Oouneit, 
(1905] 1 K. B. 110» C. A.; Jaekeon v. Wimbledon Urban CeuneU, [1906] 
8 K. 9. 27, C. A.: but they uro te 4 large extent displaced by the deeisiou 
ot the House of Lords in Wood Green Urban Oeuneil t. Joeeph, [1908] 
A. C. 419. 

(a) Public Health Act, 1875 (6$ A 39 Viet. c. 66), s. 23; and see p. 750,anfe. 

(5) Public Health A ot, l876(38&39Tiot.o.55),s. 26; and seep. 752, ante. 

(c) Public Health Acts Ameudumit Act, 1890 (53 8l 64 c. 69), 
s. 19 (3). Snob a drain remains vested m the lo^ authority, although 
the owner may be required to t^air It (Pemsef ond WiUon y. Tneker, 
[1907] 2 Cb. 191). 

[d) An appeal Uee from a court of summary jurisdictioD to the eonrt ol 

quarter sessions (Public Health Acta Amendment Act, 1890 (63 64 Viet, 

c. 69), s. 7; Bormep CerpereUien v. Kerelune (1909); 73 J. P. 336 (quarW 

SOMiOPS) ). 

(«) Public Health Acta Amendment Act, 1890 (63 64 Viet. c. 69), 

S. 19(1). (2). 

{/) Thewvpeen v. EecUe Ctfrpera ii en, [1904] 2 E. B, 1; Saedidcd y. 
Fnere Bame( Urban CWaeiZ, [1906] 1 A. B. 110, C. A. 

{g) Laneaeter y. Bamse IHeiriet Cotmetl, [1898] 1 Q. B. 866, decided on 
the ground that no penalty is imposed for non'oompliance with the 
Pablio Bealth Acts Amendmeut Act, 1890 (68 A 64 Tiot. c. 59), e. 19. 

(k) Metropolis Management Act, 1866 (18 19 Viet. o. 120), a 82; 

Public Health (London) Act, lk91 (54 4c 66 Ykt. c. 78), a. 149, Sened. IV. 
Under tNd., t. 40, a borqugh eounoil baa the same power of entry and 
inspeotion in order to exaimne any water* or earth* closet, ashpit or cesspool 
end eouvertea wo^a, or for the purpose of ascertaining the course of a 
drain, with the further proyiso that, if the premises are unoccupied, the 
ootioe is to be serred on the owner. As to the meaning of owner.’* compare 
title PUBLIC BBJxra amd Local ADHDnsmtioa, Vol XXllI., p, 427» 
DDto (e); note P* 718, «Mr. 
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ftnd condition, the council most cause them to be reinetated and 
made good as soon as may be, and must defray all the expenBO 
oonneoted with the examination, reinfitatiog, and making go^ and 
pav full compensation for all dragee or injuries occasioned (i). 

If such drain and works are found not to have been made 
according to the directionfl and regnlatiouB of the council or contrary 
to the statutory provisions, or if, without the consent of thewancil 
or contrary to ite order, any sewer or drain has been constrocted, 
rebuilt, or unstopped, or anv sewer has been broken into, the person 
oSen^ng is liable to a penalty not exceeding iilO ; and, if he does not 
within fourteen days, after notice in writing by the council, cause 
his fault to be remedied, the council may cause the work to be done 
and recover the expenses from him (A;). 

1303. If any sucli drain appears to be in bad order and condition, 
or to require oleaneing, alteration, or amendment, or to be filled up, 
the council must cause notice in writing to be given to the owner or 
occupier of the premises, which notice must he a notice of an order 
which has been made by the council (i), requiring him forthwith or 
within such reasonable time as is epeciCod in such notice to do 
the necessary works (m). If the notice is not complied with by the 
person to whom it is given, the council may, if it thiuks fit, 
execute the works and recover the expenses from the occupier or 
owner of the premises, or proceed for and recover a penalty not 
exceeding Xfi, and a further sum not exceeding 40i. for every day 
during which such offence continueeCm). 

1304. If a drain ie so constructed or repaired as to be a nuisance 
or injurious or dangerous to health, the person who undertook or 
executed such construction or repair is liable to a line not exceeding 

unless he shows that it was not doe to any wilful act, default, 
or neglect (n), 

If a person causes any drain to be a nuisance or injurious 


a tfetropolis Management Act, lSd6 (18 & IS Tict. o. ISO), a S4; 
ic Health (London) Act, ISSl (04 Ss 60 Vict. c. 76), e. 14S, Sched. IV.; 
and Bce the like provuion in iOul., a 40 (S), in rapoct of the uattm 
mentioned in note (k), p. 760, <mte. * 

(ft) Metropolie Management Act, 1665 (16 ie IS Viet o. ISO), b. 83; 
Public Health (London) Act, 1691 (64 6e 50 Viot. o. 76], s. 142, Sohed. IV.; 
and see the like proyi£k>n in 46id., u. 40 (6), 41. 

(2) Svinhoum T. Bamm^rtmUh Borougk Cctmcil (1903), 67 J. P. 206. 
(m) Metropolif Management Act, 1656 (16 & IS Viet. c. 120), •. 86; 
Metropolis Management Amendment Act, 1662 (25 it 26 Vict. c. 102), 
B. 64. Ab to the necessity for the council to follow the procedure prescribed, 
eee B. v. Paddinglon Teitry (1691), 66 J. P. 62; A.»Q, v. CfUrkmtveU Veilfy, 
[1891] 3 Cb. 527. 

(n) PubUo Health (London) Act, 1691 (64 it 66 ’^ct. o. 76), a 42« 
Wnrae a pmon is <marged under prOTiiiion he u entitled, apon 
Information laid by him, to have any other person, being bis agent, eervant 
or workman whom he charges as bemg the actual ofienaer, brought before 
the eeurt at the time apmmted for hearing the charge, and if he proves 
that he had need due duigenoe to mvent the*oommiaMon of the offence 
and that aneh other person committed it without hialraowledge, consent or 
oonnlvanee, he is exempt from any fine, and each other person may ie 
snmmarilv oonvieted «Md.). The workman who actually did the work is 
within thla proviilon and may be prosecuted b the first instance t7em§ 
y. Poifen (1693), 68 J. P. 8). 
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Bwn, ii» or dftngoroiiB to health by wilfully deBtroYiog or damaging, tho 
Soparrliloa same or any work coimecM ibeiewith, or by wilfully stopping up 
oTBralDB, or interiering with or improperW ^lamg gueh drain or work, he is 
liable to a fine not exceeding £5 (o). 

A drain so foul or io such a state as to be a nuisance or injurioos 
or dangerous to health is a nuisance liable to be dealt with 
•ummaril j (p). 


Rj|bt to 
empty drsioi 
loto lewera 


OoodJUoDt 

effecting 

etereiMol 

righti 


Sect. 12.-^CoRaexton of Drami with SftDoru 
6 uB* 8 Ecr. 1.— In Omerol* 

1806. The owner or oooupier of any promisee within the dietrict 
of a local authority is entitled to cause his drains to empty into the 
eewers of that authority { 9 ). This right can. howoTer, only be 
exercised under certain conditions* and in the ease of manufacturing 
and trade effluents it is considerably qualified by statutory 
restrictions (r^ Although the right as r^rde domestio sewage is 
absolute («)* u does not confer upon such owner or occupier the 
right to connect his drain with any particular sewer* but merely 
gives him a right to be connected with the sewers (e); nor ie he or 
the local authority entitled in making the connexion to trespass upon 
private land (a). The general conations upon which a connexion 
maybe made are that the person should give such notice as maybe 
required by the local authority of his intention to cause bis drains 
to empty into the sewers* that he should comply with the regulations 
of that authority in respect of the mode in which the communications 
between such drains and eewers are to be made, and that the com* 
munication should be carried out subject to the control of the person 
appointed by that authority to superintend the making of such com* 
municatioDS (o). Any person causing a drain to empty into a sewer 
of 9 local authority without complying with these conditions is liable 

( 0 ) PuMjo Health (London) Act, 1801 (64 A 55 Yict. 0 . 76], s. 15. 

(p) IM.* s. i; and see title Kmsaucs, Vol.ZXl., pp. 536 el leg. A 
dram which is merelj defeotiYe may not be a Duieance; see Forwm vv 
£^6(1907), 72 J. P. 91. 

[f] Public Health Act* 1875 (38 6 b 89 Ykt. c. 55), s. 21. As to emptying 
s^ers and drams into the sewers of a nsi^bonriog local authority, see 
p, 765. poll. 

(r) See p. 764* 

( 1 ) Thus, the fset that tho'sewer empties direct into a stream does not 

g event the connexion or anthorise the anthoiify to cut it off v. 

irkheaidi Loed Hoard (1891)* 55 J. P- 290; Brown T. J^notado Corvonh 
Hon, [1899] 2 Ch. 378). 

(I) fftliriMOA r. Uondaff and Dwuu Powii SwnU OenneU, [190312 Ch. 
895. pir Eovsn and Stjbjsmq^ LJJ., at pp. 702* 708, C. A.; QriJuin v. 
WrongUon, [1901] 2 Ch. 451, C. A., per Bnux, J., at p. 467 ;* affirmed on 
iod on another point i Kinoon Poltsrv, Co. v. Pooia CorvonMon, flsM* 


appeal on another point ^ Zmsop Pol 
tQ. B. 41; sadse© 


point; Zmsop Pottery. Co. v. Poole C^rporgMon, [18M] 
« ChdrUo T. Loed Board (1868)128 Ch. D. 767. 

(«) lYood V. Bahna TrnanU, Z4d.. [1907] 2 K.‘B. 3901 ▼. Xnigki 

(1894)* 16 Munidpal Corp<ffa1j(^ Chrodldp, 249. As to t^eiuit ^ dn ewpto 
who owns the res but is not in oooupation, see Afeyriol; v. PiMbroae 
Oorp&ration (1918), 76 3* F. 365. An.ewner may break up a iteeet in 
order to make the eouexioa* but miiy hot suboequently oonatmot aa 
inmetion chamber in the itrsst (A.*G. v. AiUy (1907), 71P. 881). 

(a) Public Health A^ 1876 (M A 99 Yh^ o, 68)* s, 21. For form of 
DotlM of intention to drain kntb sewer, see Enevulopiadia of forms and 
Presodsnts, VoL X., p. 61A 
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arraogement is 
the disch&rge from the eewer may be causing 


to a penalty not exoeeding £20, and the local authority may eloee 
any oommnnicatioD between a drain and sewer maw in ooh* 
trayention thereofi and may reccyer summarily from the offender (b) 
any expense inoorred W it in 00 doing. He is also liable to 
persons who are injared by nuisance due to the sewer ^scharging 
the sewage from his drain, and may be restrained by in]Qnotioo(e). 
li, however, the communication h^ been made with the sftotioii 
or acqniescence of the local antbori^, or if the right to discharge 
into the sewer has been aceoired oy preecriptioD, the connexion 
cannot be out off the aotbority nntn some new 
made, eyen althongn 
a nuisance (d). 

1306. When the Public Health Aets Amendment Act, 1890 (s), 
Part III.i has been adopted in any district, and where the owner or 
occupier 0 ! any premises in that district is entitled to cause any 
sewer or drain from those premises to communicate with any sewer 
of the local authority, the local authority must, if so required by 
him, upon being paid the cost thereof in advance, make the oom* 
iDunication and execute all necessair works (/). Such cost is to be 
estiiualodby the surveyor of the autbority. but, in case the owner or 
occupier of the premises, as the caae may be, is dissatisfied with such 
estimate, he may, if the estimate is under £50, apply to a court of 
summary jurisdiction to fix the amount to be paid, and, if over £60| 
may have the eaine determined by arbitration (g)^ 

1307. In any district where the Pubho Health Acts Amendment 
Aut, 1907 (kX s. 88, is in force (iX the local authority may, before 

(b) PobUo HealUi Aot, 1S7S (38 & 39 Viot. e. 55), a. SL ' 

( 0 ) Onham ▼. Wfoyghton, [1901] S Cb. 451, C. A. The local auUtority 
may also be reepoofible for naisanee (TTUlwwoii t. Hamdaff amd Dma§ 
jptwu Rural Cowiril, [lOOSJ 2 Ch. 595. U A.}. 

(<f) i^rowfi y. INwiiaMt CorporoMoA, [1599] t Ch. 378 1 A>»Q. v. ClerhoA- 
vM FMtry, [1591] 3 Ch. 627 ; Bart Barud VaXUf Vrhm OqumU v. 
SCoilord, [19<b] 2 Ch. 555, C. A.; HorrSfiglaA (Bart) v. OorporaMoA, 
[1905] 1 Ch. i05 1 y. Dcrhfmo Oam Guorikm* (1882), 20 Ch. D, 

595, 0. i.; TktMw Canrarvatorr v. l7ror«MAd OpvporotwA, [1910] 1 K. B. 
442 : A.*6. V. A<im Local Board (1882), 82 Ch. D. 221; Ogirio v. B^tA^ 
V%lon Burtd Baadkirv AiOkorilp (1892), 67 L. T. 18. C. A.; Clogg t. Cadt^ 
ford Local Board, [1874] W. B. 289. As to outtug off a trade muoii, see 
Badw^ Bro^r, Ltd, y. HoiUm Urban Como^ [1901] I Ch. 645, C. A. t 
PcMii T. OtwtlddnrUd Urban Bidrid 
J-; levCTied on another . 
the Honee of Lords, mb nom, Patmorr 
[18981 A. 0. 387; and see p. 764, pod. 

(e) 55 6e 54 Viot. 0 . 59. 

(/) ibtd., s. 18 (1). As to such adoption, see tiUe Public EnaLtB asd 
L o^ AnsaNisTEATtOH, VoL XXIII., pp. 363, 364. Ihe local antboritj 
cannot enter upon the privAto land 01 some other person to make the 
oommuniostiion {Wood r. Baling Tmanttt lAd., [1907] § X. B. 890)? 

(a) ^le oost inohides aD coeta incidental, thereto. The arbitntioa Is 
as piMoribed in the Pnblio Health Acts (Pwbo Health AoU Amendment 
Aot, 1890 (53 6 e 54 Viot. e. 59), a 18 (8) $ and see latke Compuuobt 
P umoHASi os hAMt> AW CowPSHSAnoN, \ol VI., p. ^63; Local 
G oTinimsBr, Vol. XIX., p. 271; Public Ebalib abd Looai. Advdos* 
tBATiOK, VoL XXlll., p. 867). 
ih) 7 Edw. 7,6. 58. 

(I) By order of the liOeal OoTenment Board (Ibid., i. I); see title 
PuBUO Hbaltb AMD Looii AnvousnAnoM, Tol. XXlll., pp. 364,865. 
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' vfoan ijownoa, [iwij i va. oeo, v. a. | 
'yidrid ComoO, [1897] 1 Q. B. Z^por 
point, [1897} I Q. B. 625. C. A. j and1>y 
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any draiOf axiaiing at the time when that proton is pat in 
ioroe (j), and not at that time oommunicatiag with any ee^er of the 
local aathority, is made to commnnioate with each a eewer, require 
Um same to he laid open for examination by the sarreyor, and no 
Bucb communication may be made until the aunreyor ^certifies that 
it may be properly made(i). 

1308. Sanitary or other anthoritiee (I) having sewers under their 
control are requim (0 to give faeilittes for enabling manufacturera 
within their districts to carry the liquids (m) proceMing from their 
faoioriee or manufacturing processee into such sewers ; but such 
sanitary or other anthorities are not oompelled to admit into their 
sewers any liquid which would prejudicially affect such S6wera> or 
the disix)8al by sale, application to land or otherwise of the sewage 
matter conveyed along such sewers, or which would from its tem¬ 
perature or otherwise be injurious from a sanitary point of view (n); 
nor is a sanitary authority required to give such facilities where 
the sewage system (o) of such authority is only sufficient for 
the requirements of its district, or where such facilities would 
interfere with any order of any court of competent jurisdiction 
respecting the sewage of such authority (iy Where the liquids from 
factories heve been allowed to be earned into sewers, the connexion 
cannot be out off unless it is shown that the above provisions have 
been contravened (p). 


(j) Pahlio AoU Amoadmeat Aot, 1907 (7 Edw. 7, C. 63), s. 13. 

{k) Ihid., s. 38. 

(0 Rivert Pollution PrSTsntion Act, 1976 (99 & 40 ^ot. o. 76), s. 7. The 
other suthoniios raferred to probably mean Commiasionera of S^en. 

(») ** Liqnida *' are not dwaed in the Act, bat is used la oontradistiao* 
tion to ** solid natter/' which is deftued as not inoluding partioles of 
mafben in saspeosiou in water (iM., a. 20). 

(ft) Id dlsiriota where the Pnblio Health Acts Amendtaent Aot, 1890 (63 
64 Viot 0 . 69), Part Ilf., has beeu adopted, there U a further provision in 
ibid.. s. 16, against taming ohemical refuse aad heated water into the sewers 
so as to cause a nutaaoee; see p. 767, potf. As to the meaning o! ** pieju* 
dkially affect " and ** applkatiou to land," eee the Soottiah caeca of Oowie 
8^^. Dufftovn OoiftiftW«tOfie>v(1901), 3 P. (Ct. of Ssss.) 267 ; OuArie, 
O^oig, PsCer <9 Oo. v. Bnekm UagUMn (1888), 16 B. (CL of Seas.) 386 \ 
and see also A.*Q, v. WhUmon (1901), Ttme#, 2nd Ma; ; 8i, Helens 
OAsmtsoJ Worh$ v. 8L Hsisfts Cofpontitofi (1876), I Ex. D. 196. Mauu- 
faotoren may also commit an offence under the. Bivera Foliation Fre« 
vention Act, 1876 (39 & 40 ^t. o. 75), s. 4, if they send a polluting liquid 
into a sewer which flows into a etre^ (Htcffsrworfb T. ^ding of 
Yorkihirt Biesrs Hoofd, [1909] A. C. 45; Kirkhtat^ Dkinet Local Boan 
Y. Amisy, Sam <9 Oo., [1892] 2 Q. B. 274, C. A.; oompare OarJMd r. 
Yarkskin Xaundriss, Ltd. (1906), 69 J. P, 411; and eee title Watsrs and 
Watbdooudsss). As to the poUntiou of flaberies, see title Pisnxmxs, 
VoL XIV., pp. 616, 619. As to the draining of aU:^worta and the duty 
of the [oeal aatbority in relation thereto, aee title Pusuo HBAntB and 
Local Adhinistration, Vol. XXIII., pp. 408, 409. 

(o) Including the pniifleatien wovka {Brook v. jfsttLuft Hftoft Otmnoil, 
[1900]A.C.498sieeHiabris,(>u^,Psfsr<ICo.T. Broehw MagUtraUOt supra). 

(p) Battaood Hrotitsr% Lid. T. Hm% Urban Oonnoil, [1901] I Ch. 
646, C. A.:« Pssblss T. Oswftidfwisiis Urban Ditirid Oaunoil, [1897] 1 
Q. B. 384, per Charlxs, J. ; reversed on appeal on another point, 
«ii6 ftofft. PaomoTO v. OtwoUMstis Urban (h**neUy [1896] A. C. S8L Aa 
to rights of draining existing in 1876, see Rivers Pollution Preventloa 
Aoti 1876 (39 U 40 Viot. c. 76), s. 16; aod, as to exemptions under a local 
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1309* The owner or ooonpier cf an; premiees withont the distriel 
of a local aufcbority ma; caoee any sewer or dram from each 
premisee to communicate with any eewer of the local authority, on 
each tenns and conditions as may be agreed on between such owner 
or occupier and euofa local authority, or oe, in case of dispate^ may 
be settled, at the option of the owner or oconpier, by a court of 
summary jurisdiction or by arbitratioD( 4 ). Toe court will not 
make a declaration of the owner's right to snob connexion in 
respect to a eewer not yet constructed (r)« If the local authori^ 
allows a connexion withont imposing terms, it cannot afterwards 
impose terms for the continuance of that connexion, even although 
the owner of the premises may cause slight alterations in the 
internal arrangements (s). 

SvB-Sxcrr. 2 .—In MdropctU. 

1310. No person may make or branch any sewer or drain or make 
an;^ opening into any sewer vested in the London County 6:»uncil 
or in any metropolitan borough council without the previous consent 
of such council (0* With such consent, any owner or occupier of 
premises in the Metropolis (a) may at his own expense drain into 
any sewer vested in such council or auiliorised to be made by it, 

Act, see Wookmbert, Ltd. ▼. Braififrd (1906), 70 J. P. 434; 

title Watcbs ako Watxbcoubsss. 

( 9 ) Public Health Act, IS76 (38 it 30 Viet o. 55), s. 22. This provision 
does not extend to nietropolitaa sewers; tee note {a), infra. to the 
sowere of one antborit j being joined with that of another, see p. 743, cale. 
Yearly paymenU due at the time of the passing of the Public Health Act, 
1S75 (38 39 Viot. o. 65), llth August, 1875, in punuance of the Local 

OoTeminent Act, 1858, Amendment Act, 1861 (24 25 Viet. o. 61) 

(mpealod), to any local aathoriiyin respect of any premises without its 
district which bays a drain communieati^ with a sewer within its disSriot 
ore expressly protected, but if the connexion ceases the payment ceases, but 
if re-cetabUsned the yearly sum again becomes payable, and so on from time 
to time (Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 337). For form 
of notice o! iotentioD to drain into asewer,see £ncyclop«diaof Forms and 
Procedenis, Yol. 2., p. 514. For form of sgreement, see t4id., p. 517. 

(r) FoSer V. Urban IHrfncS Covn^ (1903), 67 J. P. 197. Such 

a dedaration mignt hamper the tribonal which is to settle the terms. 

(») Eari Bamst ValUy Urban Council r. ^loflord, [1900)2 Ch. 556, C. A, 

(f) Metropolis Management Amendment Act, 1862 (25 4( 26 Viot. o. 102), 
a. 61. The consent (of the London Conn^ Gooncil or metropolitan borough 
oouncil, ss the case cfby be) mnst be m writing and in the case of the 
branching of any sewer or drain into a sewer vestea in the County Council 
it must be in accordance wi^ a pUa and section approved by the County 
Council (Metropolis Management Amendment Act, 1890 (53 4e 64 Viot. 
0 . 66), ss. 4, 5). A counou cannot require the costs of superrwon to be 
paid as a oonmtion of its emuent (JB. T. drseiMmeh Board cf Work* (1684), 
Cab. df El. 236). 

(o) Metropo^ Msaagement Amendment Act, 1662 (25 4f 26 Viet. e. 202^, 
a. 61, which says *‘iny person,** but this means penona oititied to 
connect; see MefropohloaiBMfd of Worht Lorrdon and NoriA Woeiem 
BaQ. Co. (1880), U Ch. D, 521; alarmed 71881), 17 Ch. D. 246, C. A. 
Persons outside the Mstropobi bare no r^ts jn regard to the metro^ 

n litan sewers /slsegtoa Feifry t. Amccff BrSoa OoamoU, [19001 

696, C. A.; London Cowt^ OoancH t. Acton Urban IHitrici Council 
(1900), rimer, 15tb December). When a connexion is properly made it 
cannot be cut off; see A.*(?. t. Clctkcn^rU Fsrlry, [1891] 3 Ch. 527. and 
the cases cltod in note (p), p. 784, oafs. 
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in 6Qeh tnsnnor astha ooimoil dirsets or appomta (6). U any porsoa 
makaa any eonnexion with snob a sewer witboot sneh oonsent, or 
coimecta a drais otherwise than of the aathorised deeoription or in 

anthorieed manner^ he is liable to a penalty not exceeding 
and the coandl may out off the oonnesioiit or may by notice in 
writing require the owner or owners of the premises or land to 
carry *oat the work in the required manner, or in default may 
execute the neoeesary works for making the drain contonnable to 
its regulations and directions, and recover the expense eummartly 
from the person making the drain or causing it to be made or 
from the owner or owners of the premises or land(c). These 
expenses must be apportioned il more than one owner is respon* 
eible(r). An owner who pays such expenses may recover wem 
Bammarily from the person who made the connexion (c)« 

1311. Whenever it is necessary to open any part of the pavement 
of any street or public place for the purpose of connecting a private 
drain with the sewers or drains of either the liondon County 
Cooncil or a borough council, such council may, if it thinks fit, 
make so much of such private drain aud construct so much of the 
necessary work as shall be under or in any street or public place, 
and recover the expenses incurred thereby from the owner of the 
house, building, or ^und to which such private drain belongs (d). 
The council may ^so contract with the owners or occupiers of 
any houses, buildings, or ground, that any drains required to be 
made, altered or e^uged by such owners shall be done by the 
council, the cost price as certified by the surveyor of the council to 
be repaid by such owner or occupier ($). 

t Sicr. l9,^ProUction of Seven and Draim^ 

8 U 0 Ssor. 1 .—/« CmmaL 

1813. In addition to the general protection afforded to property (/) 


MetroiM^ Maaagemsat Amendment Act, 1862 (28 U 26 Tict. c» 


a 61. When any oootnbuUon to the cost of a sewer is 
oommunioation must not be made except in eonformitr with ttie*oonnoU*s 
direcisoo as to such contnbuUofl As to su^ contribution, see 

note (i)> p. 740. ante. 

(e) Metropohs Managemeat Amendmeat Act, 1162 (26 6 b 26*Viot. a 102), 
a el, amonoed and extended by the Metropolii Httagement Amendmeftt 
Aot, LS90 (63 6 b 64 Yict. a 66), ss. 4, 6. The proTiaions in this latter Act 

County Council 
eomplying with the 



alto impoeed and remedial powers are also conferred by the ^^ropolis 
Management Act, 1S65 (18 6b 19 Ylct. o. ISO), a 83. 

(d) tfstropoHs Managemeot Act, 1856 (18 6b 19 Viet, a 120), a 78. 
The term street" inoludsa a new street, and the expression "pavement" 
includes a roadway daflned iPnot wholly made up (ML, a 26(f; Hetropolte 
Manageoeot Anandmeat Act, 1862 (26 6 b 26 Viet, a 102), a 112 1 
iJuaipitead FsMry v. Beopd (1886), 16 Q. B. D. 662). 

(s) MeWo^hs Management Act. 1865 (18 k 19 Viet, a 120), a 79. 
As to the liability of the eounoil for defective work, see DenneMn (PuiU) 
T. fft Jfary, Irfiagtou, Vssfry (1896), 69 J. P. 746 ( fiog v. BiUUy 
^ iyneion (1877), 47 L. J. (q. e.) 148. 

Ai^ for exam^ by tha Malkious Damage Aet, 1661 (24 6i 10 Woh 


w» nse 
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hy tho law kbore are speeial rtatatoiy proTiaona for the proteotieo 
d eewers and drama (J). 

Any person who in an arban district^ without the written 
consent of the nrban aathorityp causes any bailding to be newly 
erected over any of its sewers is li^le to forfeit to the 
authorify the sum of and a further sum of 40s. for erery ^y 
during which the offence is continued after written notice in 
thu b^alf from the authority (h). The authority may cause any 
building erected in oontrayention of this provision to be altered* 
palled down* or otherwise dealt with as it thinks fit, and may 
recover enmmarily from the offender any expenses incurred by U 
in so doing (ft). 


1313. In places where the Public Health Acts Amendment Act* 
1690 (a)» Part UL, has been adopted (6) it is u^wful for any 
person to throw or suffer to be thrown or to pass into any sewer of 
a local aathori^i or any drain communicating therewith* any 
matter or substance by which the tree flow of the sewage or surface 
or storm water may be interfered with» or by which any such sewer 
or drain may be injured. A person so offending is liable to a 

0 .97), n.51,69i see title CancDfALLiWAxnPttocKnuma, Vol. IX., p.79L 
Periooi who rilfolly dMoage any works or proper^ of a local authority 
are, where no other penalty to provided by the Public Health Act, 1S7S 
<38 A 89 Viot c. 66], liable under that Act to a penalty not exceediof S6 
{iM., e. 807). Fertoua damacmg sewers by using ezoeesively heavy 
eugiDOs on the highway may a&o m Ui^le lor the^mage oatued (<?as 
ImM oai CMsioi. v. 8t, Mary Abboti'i, VmWv (1886), 16 

Q. B. D. 1,C. A.: OhidUiW Oerporo/um v. Pastor,[1908] I X. B. 167); end 
see title Hiouwiis, SraaiTii, ako Bniuoae, Vo). XVl., p. 137. 

( 0 ) Persons authorised by statute to navigate ou or use auy river, oaual* 
do<», harbour or batin, or to demand any tolls or dues in respeot of such 
oavigation or uso, may, for the purpose of thrir undertaking, iutefforo 
with sewers and drains; they may take up, divert, or alter the level of 
any sowers, drains, culverts or pipes oonsiruoted by any loeal authority 
and passing under or interfering with such riven, canals, docks, harbours* 
or basms or the towing paths mereof ; but the substitute works must be 
oertilled by the surveyor to the looal authority (Public Health Aot, 1875 
(38 & 39 Viot 0 . M), s. 831). Disputes at to whether the substituted 
works are equally effeotual must be settled by arbitration (toid., s. 33^. 
Aa to powers of other statutory undortikers, soe also tittos ELSeme 
LiouTiKO AWD PowBB» Yol. XIL, pp. 677 d Mg.,* Oas* Vol. XY., pp. 388 
tt Mn 878 «l nq.; Tbawwats a» Ltoirr Bahwats ; Wateb Supplt ; 
and see title Waxsis avd Watbbcoubsis. The authority oouirollii^ the 
sewerage under a road has the same powers with regard to the lajiJ^of 
telegraphs under a road as has tiie authority oontrolUng the road (Telegraph 
Act, 1^ (88 to 27 Yiet. o. 112), S. 10; sec title TKLBOBAsaa axd 
Tblbphokis). 

(k) Publio Health Act, 1876(88 to39Ykt e. 65), s. 28. The construction 
ci vaults, arches* and cellars under the carnsgew^ of streets without tbs 
wzitiea consent of tbs oouaeii to also p rohlb itoa (ibid.); sad sqs title 
H 20 UWAT 6 , Braun, ajip Buinoas, Yol. XYL. p. 260, As to the effect 
of this on a sale of land where the oristoue# of a aewer to not dtoolosed* 
■ae S$ Brmon cad HoaMm'i Ooafroce (1899), 80 L. T. 127, <X A.; Be 
PmM and Ctootowt, [1902] 2 C8 l 268* G* A.; Bmsei and WiUon 

T. fMektr, [1907] 2 Ql 191; titie Salb Of Labd. pp. 339, 880, 382, 403* 
405, onto. 

(4) 58 to 54 Ytot 0. 59. _ ^ 

(6) Sm title Poiuo Hbaltb amd Local AnicoiiaTaATioi* Yd. X^IiL* 

858,884* 
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penal^ not oxceediu £10 and to a daily penalty not exceeding 
20s. (c). * 

Every person is liable to a penalty not exceeding £10 and to a 
daily penalty not exceeding £5 who tnras or pennits to enter into any 
sewer of a kcal authority^ or into any drain oommunioatiog there • 
with, (1) any chemical refuse, or (2) ai^ waste steam, condensing 
water, heated water, or oUier liquid (saoh water or liquid being of a 
higher temperature than 110 degrees Fahrenheit), which either alone 
or in combination with the sewage causes a nuisance or is dangerous 
or injurious to health (i); but suoh person is not liable to a ponalty 
until the local authority has given him notice of this provision, nor , 
for an offence committed before the expiration of seven days from the 
service of such notice. The local authority, however, is not required 
to give the same person notice more than once(e). 

SvB'Sxcr. S.—/» UHrnpo^ii. 

1814. No building may be erected in, over, or under any 
sewer (/) vested in the London County Council or in a metropolitan 
borough council without the council's previous consent in writing. 
If any suoh building is erected, the council in whom the sewer is 
vested may demolish the building, the expenses incurred thereby being 
payable by the person erecting such building (^), and the person 
knowingly erecting such building is liable to a penalty (k). Any 
person who obstructo, fills in, or diverts any sewer or drain under 
the jurisdiction, survey, or control of the County Council or borough 
council without the consent in wriUng of the council in which the same 
is vested is liable to a penalty in addition to any other proceeding, 
and to pay the costs of removing the obstruction or reinstating the 

PoUio Health AcU Amendmuit Aot, ISSO (S3 & 54 Viet. o. 50), s. 10. 

(d) /6td., a 17 (1). Saeb an sot may alto be an offence under the Publio 
Health Act, 1375 ($8 St 39 Viot. c. 65), ts. 01^0; lee 8i. dismiool 

Co. T. 5t Holea* Corporoltoa (1376), \ £x. D. 100; title Norsa-Hcn. 
Vol. XXI., p. 558. As to the doties of local authoritiee to receive 
factor refuse into their sewert in certain casee, tee p. 764, anU. 

(«) Pnblio Health Acts AmendmMlt Act, 1890 (53 Sc 54 Tiot. o. 59), 
e. 17 (3). Ihid,, a 17 (2), empowers a local authority to authorise 
Moerallr or specially in writing soy of its officers to enter any premises 
to examine as to whether any such offenoes are being oommittw: if suoh 
entry is refused, any justio^on complaint on oatn by such officer, and 
after reasonable notice in writing of suoh complaint has been given to the 
person having custody of the premisee, may by order require such 
person to admit the officer, and the ordir continues in force until any 
offence which may be discovered has cessed or untU the work necessary 
to prevent its reourrenoe has been executed. 

(/) A marsh wall or embankment lor excluding the river Thames is a 
sewer within the meaning of this p revision (Poplar Diririri Board of Work* 
V. Knioht (1858), E. B. & E. 498). 

(o)dttetmpoUs Management Act, 1855 (18 St 19 Vlot. 0 . 180), s. 804. 

(a) Metropolis Management Amendment Act, 1868 (85 St 26 Tiot. o. 102), 
s. M. The penalty imposed t»y tins provision idso extend to penou know* 
ingly erecting or placing any wall, bridge, fenoe, obstruotioa, Muoyanoe, or 
eocroaohment in, umd 7 over or under any luoh sewer. The penalty is a 
sum not ezteeding s20, and in ease of a continuing offence, not exceeding 
is a day after notioe from the eounofl, and is reooveranle summarily. 
Theee prevkions do not prevent the audntenanoe, repair or renewal of 
bttildinn or works under which a fewer or drain has been oonstmted, 
proridM they do not injure or obstmot the sewer or drain 
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Bower or drain (i). A penalty is also imposed upon any peraon ^ 

wbo takes tip» remove9» or otherwise xnterferik with any sewer or Proteotion 
part of a sewer veated in the County Council or in a boroa^ council cf Sewers 
without the previous permission of such council, and upon any person Drains, 
who wilfully damages any sewer, bank, defence, wall, penstock, 
grating, gully, side entrance, tide valve, flap, work, or thing vested 
in the County Council or in a borough council, or who does any 
act by which the drainage of the Metropolis, or any part thereof, 
may be obatrncted or injured {j), 

1815. No gully or ventilating shaft immediately connected with outructiofioi 
or appertaining to any sewer vested in the Londou County Council 
may ne trapped, covered, or closed up without previous notice in 
writing being given to the County Council, nor if the County 
Council or its engineer within one week after the giving of such 
notice expresses in writing its or his objection to the same (k), 

1316. Vaults, arches, and cellars under streets must be made so CvMirucUoa 
as not to communicate or interfere with sewers and drains under ot vftuiws&d 
the control of the London County Council and borough councils • 

without their previous oonsai)t(i). 


1317. Scavengers and other persoos are liable to a penalty not ouiruo- 
oxceeding ^6 if tiiey sweep, rake, or place any soil, rubbish, or 
filth, or any other thing iuto or in any sewer or drain, or over any 
grate communicating with any sewer or drain, or into any dock or 
inlet communicating with the mouth of any aewer or drain, or into 
which any <lrain may discharge its oon tents, or inhi the river 
Thames contiguous thereto (m). 


(i) ^ note (It), p. 76$. 

{)) Metropolis Managenoot Amendment Act, 1S02 (25 A 26 Viet. o. 
102), s. 60. The penalty U a sum not exceeding £20, and the person is 
also liable to pay the expenses of repairing or mukiug good the damage, 
the amount to m reeoverod by action or summarily (ibid.). Persons or 
coi^anies intending to execute improvemenU under the Improvefucnt 
of Land Act, 1864 (27 A 28 Viet. o. 114), which wili integers with 
sewers or drains of the London Coonty Council or borough counciU most 
givo fourteen days' notice and most comply with the coundra require¬ 
ments as to nrotectioD, alteration, or effldent sobstitutes (tbid., s. 46 ); and 
see, generally, title Lawn IvvsovsvshTtVol. XVJII., pp. 280 ti $iq. A 
general protMtion is afforded to all the property of the London (^nnty 
Council and borough coundJs by the MetropoUs Management Act, 1865 
(18 A 10 Viet. e. 120), es. 206. 207. 

(k) Metropolis Management Amendment Act, 1862 (25 A 26 Vict. 
c. 102), s. 27. 

(l) Metropolis Management Act, 1665 (18 A 10 Vict. e. 120), s. 101. 

(fa) Ibid.y s. 206« Torcing mud of the oonsisteney of butter into the 
seweis is an offence under &is provision (Mtlnp^litan Honrd o/ }ycrk$ 
T. Baton (1884), 4S J. P. 611). A somewhat dmiJar providon to that 
set out in the text is to be found to tbo Metropolitan Paving Aet. 1817 
(67 Oeo. 3, e. xxix.) (Michael Angelo Taylor's Act), and the MetropoUtau 
Police Aot» 1830 (2 A 3 Vict. e. 47), a. 60, imposes a penalty upou 
persons who throw or cause to tall into any sewer, pipe or dri#a s^ oirt, 
litter or ashes, or any earrion, fish, offal or rubbish; ses also TosTnes 
Conservancy Act, 1804 (57 A 58 Vict. o. dxxxvii.). i. 02, amended by the 
Port of London Act. 1008 (8 Edw., 7 o. 68); and see title HionweTS, 
St&EBTa, AMD Bbidous, VoI. XVI., p. 206. 

H.t.—'XXV. C C 
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1318. PerBons are nlso rendered liable to a penalty who (1) place 
or throw, or eanae tobe placed or thrown or to fall, or (2) knowingly 
permit to be placed or to fall or to be carried, or (8) knowingly 
permit to be placed in anch a poeition as to be liable to fall or to be 
carried, in or into any sewer of the London County'Coandl, or in 
or into any sewer or drain, dock or inlet communicating with any 
fluoh«eewer, or over any grate communicating with any such sewer 
or drain, any solid matter, mud, or refuse, except such aa is con* 
ordi 


Uined in ordinary house sewage (»)• 

1819. A penalty is also imposed upon any person who causes or 

E urmits to fall, flow, enter, or to be carried into any sewer of the , 
ondon County Council, or into any sewer or drain communicating 
therewith, any chemical or manufacturing or trade or other refuse 
(not being solid matter or refuse to which the provision above set 



Ii<^uid in a sewer may cause a nuisance or involve danger or risk of 
m]ory to the health of persons entering the sewers, or be injurious 
to the structure or materials and works of the Council (a)* 


1320. Persons are liable to a penalty for wrongfully entoriug or 
attempting to enter the sewers of the London County Council (6) or 
borough councils (c). 


Part III.—Highway Drains. 

1321. Under the law before the Highway Act, 16(^0 (<l), tbe 
occupier of laud adjoining a highway was required to make and 
cleanse the ditches, drains and the like neceeaary for draining 
such highway (s). It is still at common law tlio duty of thu 

(a) London County Coundl (General Powers) Act, ISVI (67 U 6S Viet, 
c. coxii.), s. S. Tbe penalty is a sum not excee«ling £20 and £0 daily for a 
eontinuiDS offence, and la only lecoverabie by the County Council, There is 
^alio a proviso protectii^ the City and borough councils from peoalties for 
** washing by flush^ with water the mud and sewage off the streets into 
the sewers, provide the street has been previously properly swept and 
cleaned so far as reosonably practicable to remove solid matl^, mud and 
refuse ' 

(а) i6td.,s. 2. The penalty is the tame as in tbid., s. 8 (see note (n), 
<uj>rr»), and can only be recovmd by the Counlj Council, subject to certolo 
conditions precedent (London Connty Oonncil (General Powers) Act, 1894 
(57 6c 68 Viot. 0 . eexii.), s. 9). There are saving clauses, asrcgarilM certain 
railways and oommon brewenea, and as regards wrough oounctls in respect 
of snow (ibid., ss. 11—16). Tbe (bounty Council may also prohibit by order 
the matters referred to in the test, $upra, being sent into the sower, from 
which order an appeal lies to a teftfoe to be appointed by the Local Govern- 
meot Board [ibid., s. 10). 

(б) London Cou^ (^nnoil (Gononl Powers) Act, 1890 (63 k 64 Viot, 
0 . coxUii). a. 39. Toe pei^ty ia one not exceeding £2, or in default im¬ 
prisonment for not eseeeding ons month (ibid). 

(c) London County Council (General Powers) Act, 1393 (66 6b 57 Viet. 
0 . eoxxl.}, a 23. Ths penalty is a like amount [ibid .). 

Id) bit % Will. 4,0.50s see title Uiohwats, ^tukuts, ahv DaiDuns. 

Vol. XVr.. p. 247. 

(!) Stat, (1773) 13 Geo. 3, o. 73, a. 3; Year Book 3 Han. 7, 5 ; 13 Co. 
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occupier or owaer of land adjoining a highwaj .to cleanie and soonr 
hi6 own ditches so as to prevent Duisancos or obstruction to Hl^wasr 
passengers on the l^hwaj (/)»but not to provide or keep ditches ox Drelasr 
other moans of draining the road. 

1332. way authorities 0;) have now power to make, scour, Power* of 
cleanse, and keep open all dutches, gutters, drains, or water- 
courses (A), and to make and lay such tranks, tunnels, • flats, 
or bridges as they think necessary in or through any lands or 
grounds adjoining or lying near to any highway (t), upon paying 
the owner or occupier of such lands or grounds, providea they 
are not waste or common, for the damages whion he thereby 
sustains (A;). It is not^ necessary to tender satisfaction for suen 
damages before entry on such lands or grounds (Q If any owner, 
occupier, or other person alters, obatrocto, or inberieres with any of 
the above works after they have been made by or taken under the 
charge of the highway authority and without its consent, he 
becomes liable to reimburse all charges and expenses occasioned by 
reinstating and making good the work, and to forfeit a sum not 
excoeding tliroe times the amount of such charges and eziienses (m). 

Rep. 33; Woedward v. CoUon (1834), 1 Or. Jif. & R. 44. 'When highways 
wore Qot feuQod no that penoni could deriate oo to the odjoiuiog load, 
the duty bo repair lay upon the iohabitoaU* but, jf a person enclosed the 
highway, it booame his doty to prevent it from being fouodroui: see 
1 Roll. Abr., fok. 390; title UiOKWaT9,>STMBTa, aho Beidqbs, Vol XVL, 
p. 91. 

(/) See i Hawk. P. C., e. 76, s. S; title Hiouwars, SrausTS, and 
B umous, Vol. XVI., p. 113. 

(j) As to snob autboritioe, see title Uicnwirs, STftgWTS. and Bridobs, 

Vol. XVI., pp. 24 d sey.; and, os to their powers and duUee generally, 

806 fhtd., pp. 101 4t $eq. 

(X) A dumbwcll or cesspool into which the water from a highway ^os 
been lod by pipes is not a drain or watercourse, but a receptacle, and cannot 
be cleansed or nsod by the highway authority nnder tliia provision (Orofi 
y. i2tcl;nKirMiccrth ni^nwatf Board ()SS3), 30 dh. D. 272, C. A.). Similarly, 
an authority has uo right under the above provisiou to dlieborge the 
contents of a ditch into a pond of an adjolniug owner (Croyedole v. Sunhunt^ 
on-TiMiMt Urban Council, (189B] 2 Ch. 516). H from the 

highway disolioTL^ the water on to the a^oining land, oltnongh thero is 
no drain or ditch there, a origin wm be presumed after long uesf 
(i4.-G. V. Copland, [1902] 1 K. B. 690, C. A .; compare County 

County Oounmi v. ikenAMV, [19101 2 1. R. 544j title EASRUSirTS and 
Fbofita k Prbvdrs, VoJ. SJ., p. 315; and tee, generally, thuf., pp. 256 
ri teg.). 

(») The necessity for making the sswer being asoert^ned os a matter of 
fact, it is for the anthoritr to exercise its iuagmeut as to the direction 
in which it ohould be mane through the adjoining land, and eo long os 
the authority exeroiaoi on honest dUcreiion, without misconduct or negli¬ 
gence, it is not liable to have its judgment overruled in a court of law 
(Sari) V. Bury Improtcmcnl Commisetoners (1869), L. B. 4 Ezoh. 

222, r.x. Ch.; and sec ibia,, at p. 225). • 

(i) Highway Aot, 1885 (5 dc 6 Will. 4, o. 50), s. 67. The damages are 
•ettJed and paid in such manner as the damages for getting msteriidt 
in enclosed lands or grounds are directed by Hid., s. 04, to be settled 
and p^d,thatia, by jostioes; see title Hiouwats, Btrrsts, axd Bainoss, 

Vol. XVI., pp- 109 $eq. • 

(l) Pdon V. Oiauon (1844), 7 Man. it 0. 546: £4ii<r v. tohtiy (1887), 

7 Ad. & El. 124; compare Boy field v. Porter (1811), 13 Bast, 200. 

(m) Highway dot, 1885 (o ds 6 WiU. 4, e. 50), s. 68. The aooumt is 
rocoverahTe under ihed., s. 108, before justices; see title JTtqhwats, 

Btrrv.ts, ant> Brtdois, Vol. XVI., p. 170; compare Rhodet v. Tkomtu 

c c 2 
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1333. Thd streets in urban districte, which were or have become 
repairable hy the inhabitaota at large, and all things provided ior 
the purposes thereof, including the street drains and sewers, are 
veaM in the urban authorities by the Public Health Act, 1876 (n). 

Ordinary highways in rural districts were at the datrof the jmB- 
ing of that Act under the control of highway authorities, and the 
highway drains and sewers remained vesM in them. By virtue of 
the Low Government Act, ISM (o), rural district councils became 
the successors of the hi^wa^ authorities with control of the 
highways, ani the powers of highway authorities were transferrod 
to them, but highway drains did not by reason of such transfer 
become sewers for sanitary purposes (p). « 

Main roads are under ihe control of the county councils (q). 
Where a main road vests in a county council, all drains belonging 
thereto vest in the council, and, where any sewer or other drain is 
used for any purpose in connexion with the drainage of any main 
road, the county council has the right of using such sewer or drain 
for such purpose (r). 

1324. Where a nuisance arises from sewage being negligently 
allowed to remain in a highway drain, the sanitary autliority is 
not liable in respect thereof, unless such drain has be^me vested in 
the authority as a sewer under the Public Health Act, 1876 (s). 


(1S67), 81J. P. 117 (a cate under the Turnpike Ko&di Act, ]S22(S Gcc. 4, 
0 . 120), s. 118)- If a iurvcyor in removioff au obetiuotion under the 
Highwftj Act, 1835 {6 6l SWii). 4, e. 50), •. d6, inmree the properly of the 
ftdjoiotflg owner, he cannot be convict^ of causing wilful and malicious 
in/nry under the Malicious Damage Act, 1661 (24 £ 25 Viet. o. 07), s. 53, 
so long as he acta bend fide {Denny ▼. TkvaiUe (1876), 2 £z. D. 21). 

(a) 38 k 39 Viet. e. 56, m. 4,13,149; and see the aefinition of " sewer,*' 
p. 7€8, onU. 

(e) 56 k 57 Viet. t. 78, s. 26. 

<p) IVititamson v. DurAcfii £«ral Duirud Ccaacil,[1906] 2 K. B. 65. as 
lepc^cd 70 J. P. 352; Irving v. Carf^ls Kural IXitrid Coun^ (1907), 71 
J. P. 212; and see p. 722, oafs. 

(g) Local Goveminent Act, 1888 (51 k 52 Viot. c. 41), s. 11 (1); and 
see title HianwATS, 8mssts, 4iit> Briuoss, VoI. XVJ., pp. 24, 67. 

(r) Local Goveniinent Act, 1888 (61 k 52 Viot. o. 41), s. 11 (6); see 
fitle BtOBWATS, SnutBTS. S)n> BmnoES, Vol. XVI., p. 67. Di (Terences 
between a county eouneil and a saoitajy authority with regard to the 
authority in which a drain k vested, or to the use of any sower or drain, 
may be referred to arbitration, if rither council or authority ao ro^nires, in 
roaoner prorided for in the Local Gorerament Act, 1886 (61 k 62 Viet, 
e. 41), 1 . 11 (6); and, aa to arbitration, aee ihid., a. 62 (2), (3); see title 
Local Qovrehiirkt, Vol. XIX., p. 367. "Belongiog to " a main mad 
probably means appurtenant to or ao appendage of a main road 
{Bickarby v. 2few Forui RnnU IHilrid CoMnni (1910), 74 J. P. 441, per 
Waabxmoton, j., at p. 443). 

(I) 38 & 39 Viet. e. 6b. 8ee TTtlftowueii v. Durban Ruml DidriH 
Cvundil, rvpra ; Irving t, CarUek Rural Didriet CvuncUt evpra ,* Xlcharlw 
V. Rev Fared Rural Didrid Ccundl, euyra; TTflkineofi v. Uandag and 
Dinai Pavii Rural CouneQ, ti908] 2 Gh. 696, C. A. (where the point as to ths 
vesting of the drain was not taken); Rirkbeatcn Local Board v. DMunont 
(1888). 62 J. P. 68; Boom# v. Bramiey Rural Dietrict OauncU (1906). 27 
kfonicipal Corporatione Chronicle, 481; and see Local GevernmeDt Act, 
1894 (o6 k 67 Vlct. c. 73)i u 8 (1) (f); title Local Govsinurnt, 
Vol. XlX., p. 248. Ad owner oausiDg a nuisanoe in a highway drain juay 
he liable to oleanae the same whether it has become a sower or not 
{Wincanien Rural Oaunail v. Persofw, [1906] 2 X. B. 84). 
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Part IV.-Sewers under Commissioners of 

Sewers. 

SscT. 1.— IntrodvcUmf. 

1326. For the purpose of <lraiuing tlie laud, protecting 
lands from the sea, repairing embankments, and removing 
obstructions, commissions were issued trom very early times under 
the prorogalive of the Crown and under various Acts of Parlia*^ 
ii3eDt(t). In the reign of Henry VIII. a general Aet(o) was passed, 
which is the basis o! the present law relating to Commissioners of 
Sewers. The scope of this Act has been extended and ite provisions 
amended by various sobsequent Acts(fj), the last and most 

important of which is the Land Drainage Act, 1861 (c). in a 

large number of cases, however, districts Lave boon placed under 
the authority of special bodies under private and local Acts, and 
these Acts are not afTocted by the general Act8((/). The more 
inodoni Acts do uot alToct the Metropolis (fi). 

1326. Various iKxlies of Commissioners of Sewers'existed in what 
is now the Metropolis. A general commission for the Metropolis 
was issued on the 1st January, 1649 (/). The powers of these 
Commissioners were determined by statute (.^), and the boards 

and vostrioH thereby constituted became the general sower 

authorities (/i). In 1879, however, it became necessary to make 
special provisions for the protection of lands from inundations 
of the river Thames and for the maintenance of the embank¬ 
ments, and a local Act was passed (I'X The powers of adminis¬ 
tering this Act are vested in the London County Council, wl^cb 
can require the Common Council of the City, the roetropplitan 
i^orongh councils, and owners of premisos to execute and maintain 
the necessary works (A?). 

(<) The early history of sewers under CommiMioDers of Sewers may be 
foucid in Callia, Reading upon the Stataie of Sewers. 

(rr) Stnt. (1031) 23 lien. 8, c. 0; eoinparo title Ratss asd Ratihc^ 
Vol. XXIV., p. )02. 

(b) See p. 774, w>ii. 

(s) 24 & 25 Vict. c. 133. For the provisiona of tbc Land Draioage 
Act, 1845 (8 Se 0 Viet. o.*66), see title Lamu Impbovshuit, Yol XTlll., 
pp. 301 0l tef. 

(d) Soo pp. 788, 789, pMi. Co the interpretation of such en Act, seo 
v. Dam Drainage Commwnoasr#, [1802] 1 Q. B. 348, C. A. 

(«) Soo Sewers Act, 1833 (3 & 4 Will. 4, e. 22), s. 62 ; Land Drainage Act, 
1861 (24 Sc 25 Viot. c. 133), a. 2. 

(/) Under the Uetropolitan Sewors Act, 1848 (11 & 12 Vict. c. 112) (now 

repMed). , 

(p) Metropolis Management Act, 1835 (18 6c 19 Vict. c. 120], is. 146 
•—148; sea nolo (/). p. 725, anU. • 

(A) A sewer as denned (see p. 725. aM/e) includes an embankment; see 
note (o). p. 728, ante. • 

(0 Metropolis Maoagoment (Tbiunes Kieer PreTentJOD * 0 ! Floods) 
Amendmoot Aot, 1879 (42 k 43 Viet. 0 . cxcviii.). 

(ft) Jbid., s. 0. Ths rights of various Co to mission art of Sowers and 
of the London County CounoU arc exprossly exempted from interfer^oe 
by the Thames Censervanoy Act, 1894 (57 6c 58 Vlot. 0 . elxxxviL), 
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dioti^ 


Procoduro. 


Sbct. 2.—Jm< of CtmmiMum, 

1327. CommigsioDB of Sevors may be issued by the Bovereign in 
virtue of the prerogative (I), or oikd^ the provisioDe of the statutes 
relating to sewers and land drainage (m). tinder the Jjand Drainage 
Act, 1661 (n), and subsequent legislation (o), the King, on the 
recommendation of the Board of Agriculture and Fidberiee(p)f can 
direct Commissions of Sewers into all parte of England and assign 
the jurisdiction of such Commissions. The limits of a Commission 
may include an area to which a Commission may not have been 
previously assigned, or any area either wholly or partially within 
the limits of an existing Commission. But no alteration affecting 
the jurisdiction of any Commissiooers of 'Bewers may be made 
without the consent of a special meeting of such Commissioners (g). 

1328. The procedure to be followed for the purpose of obtaining 
the recommendation of the Board of Agriculture and Fisheries to 
the grant of a Commission of Sewers may be summarised thus:— 
{!) A petition must be presented, signed by the proprietors (r) of 


M. 920^994. That Ad oow appheato thorortofLoodouAulhority wiihin 
tbslluitf of the Port (Port of l^ndon Act, 1008 (8 £dw. 7, o. 68), s. 7 ^ see 
title Watebs akd WAmECOoasxs. See also tiilo Pubuc Heaixu and 
Local Administbation, Vol. XXIU., pp. 366, 366. 

(l) CaIIIs, HosAiDg upon tho Statute of Sewers, pp. 24. 26. 
im) Drainage Boards may now be constituted for distriots instead of Com- 
luiiiioiii issued : seepp.788,760, post. The Acts at present In forco 
reJatiog to Commissions of Sewers are stats. (1631) 23 lien. 8, c. 6; 
(1638' -4) 26 lien. 8. c. 10; (1640—60) 3 A 4 Edw. 6, o. 8 ; (1671) 13 Elis. 

o. 9 : Commissions of Sewers Act, 1708 (7 Aone,c. 33 ); Criminal Law Act, 
1826 (7 Geo. 4» c. 64); Sewers Act, 1833 (3 6e 4 Will 4, o. 22); Sewers Act, 
1841 (4 A 5 Viet. c. 45); Sowers Act, 1849 (12 A: 13 Viet. o. 50); L^d 
Dndoage Act, 1861 (24 ^ 26 Viet. o. 133). These statates do not interfere 
with dwtricis subject to the control of ipocial bodies under local anfl 
private Acts or by custom, nor do they affect the Metropolis; sec p. 773, 
anU. Instauccs of such special exemptiozu are AoinBcy Marsh, Bedford 
Ivovel (seestat. (1663) 15 Cm. 2 . e. 17), NeueOutfaU. Sandwich Haven (see 
stat. (1776) 16 Geo. 3,0. 62; Seven Aot, 1833 (34 Will. 4, c. 22), s. 20), 
For instances of a JocW Act. see Somersetabire Drainage Act. 1877 (40 Viol, 
c, TUTi.); see also B. r. Brcdf^rd yavigation Oo. (1865), 6 B. & S. 631 : 
A»-0 V. Brnd/ord Canal (Propnefort) (1866), L. B. 2 £<). 71; Cooddeu 
T. Cofss (1888). 69 L. T. 309 ; Bs Brigkicn Srvsrt Act (1882). 9 Q. B. D. 
723. The form of Commwsioa eontained in stat. (1631) 23 Hen. 8, c. 6, 
Is the baaia of the present writ of pcUctaiem dsdimus, under which Com- 
miBsiona are now issued; compare mle Bates axp Rating, Vci. XXIV., 

p, 1 U 2 . 

{%) 24 L 25 Viet. 0. 133. 

{♦) ibid., s. 4. This Act does not extend to Scotland or Ireland, or to 
any part of the Metropolis as defined by the Metropolis Management 
Act, 1866 (18 & 19 Viot. t, 120). It applies to Commissions existing 
prior* ^ its passage tsto law (Lemd Drainage Act, 1861 (24 Sc 26 Viet, 
o. 133f. B. 8). 

(p) Formerly the Inclosure Cotmnisido&ers; see title Aobicultubx, 
VcL I., p. 297. 

(V) Land Drainage Act, 1861 (24 Sc 26 Viet. c. 133), i. 4; see, further, 
title CoUBTa, Vol. IX., pp. 220, 221; and see note (r), p. 778, posh 
(r) For the definiiion of proprietors,*' see Land DrainsM Act, 1861 
(14 k 26 Viet. 0 . 183). s. 0; as to infant, lunatic or manicdTwomsn pro- 
prioV>n» M a. 7: as to the ease where the pro^lor is a OMpora- 
tioQ Of company, sec iMd, s. 8; and, as to joint proprietors, see ibid.,s,» 9. 
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one-teoth part of the land ipithin the proposed botindariea of the ** 

area to be oomprised within the limits of the Commission. The btM of 
petition must state the proposed bonndariee of the area to be Oomais- 
ootnpriied within the limita of the CommiBsi<»), and it must 
supported hy such evidence as the Board may require (s). The 
petitioners must give security for costs (t). 

(2) The Board may, if it thinks fit, send an inspector to hold an 
inquiry (u)» 

(8) If the proprietors of one«tkird of the land within the pro* 

K sed boundaries espresa their dissent in writing, the petition must 
dismissed (a). 

The issue of a Commission of Sewers for any area ie conclusive Eflecegf 
evidence that the requirements of the Act with respect to the issue 
of such CoinmUsion have been complied with (b). 

Shot. 8.— QmlificatioH and Oaf/i of Commiaianero, 

1329. To be qualified or capable of becomii^ or acting as QwhfiwtioB 
Commifisioiier in the execution of any Commission of Sewers, a Cvmmu* 
poi Bon must bo(c) eithor:—(1) In his own right pr in right of bis 
wife in the actual pOHsession or receipt for life or for a larger estate 
of the rents and profits of lands situated in the county in which he 
ehall act as a Commissioner or in any adjoining county. The land 
may be of freehold or copyhold tenure, or held for a term of not 
less than sixty years, ahsoluto oi* detenuinable with a life or lives, 
provide<l it is of the clear yearly value of illOO; or it may be held 
f'jr a term of years originiuly gran tod for not less than twenty-one 
years, and of whicli ten years at the least shall then W nnexpirodi 
provide<l it is of the clear ycnrly value of or (2) the heir 

a|)pavent of a person imssoseed of freehold or copyhold lands 
situated in such county as aforesaid, or in any adjuining county, 
of tho dear yearly value of X200; or {S) tho duly appoint^ 
agent (r/) of a body politic or corporate, or of a person not being 
present and acting as a Commissioner, provided such body or person, 
m his own right or in right of his wifc> ie in posaessinn of lands of 
freehold or copyhold tenure actually taxed under the Commission 
and of the clear yearly value of £800. Such agent, Ixjfi^re he acta, * 


(i) Land Dr^age Aot, 1881 (24 4:25 Viot. e. 183), a. 6. 

(0 As to the costs etc. of the petition aud inquiry, see ibid., s. 12. 

(a) /5id.,8.0 (3). Before eomzneztcing such inquiry, the inspector must 
give the prescribed notice to proprietors and most fix a time within which 
UisaentiDg proprietors must sigsUy their dissent {ibid., s. 6 (4)). For 
the powers of inspeotors, see tmd., s. 11 . 

(а) s. 6 (5). AVheie any portion of land comprised within the 
boundaries lefemd to in any petition appears to have no proprietOLWithin 
the meaning ol the Aot or the proprietor caimot be found, the Ittd so 
oiroumitaooed moat be excluded f^m tho oqpaputation that may be made 
of the proportion borne hj the dissenting proprietors of any area of land 
to the aggregate number it proprieton of aueb land s. 10 ). 

(б) iSS., s. 13. * 

(el Bowers Aot, 1833 (3 4 Will. 4, o. 22), s. I, 

(a) Ihe agent el a body politic or eorperaU must be appointed by writing 
under the seal of snob body. The agent of any other person mvpt bs 
appointed in writing. An agent is ouy qualified so long as he remains 
sgont ((5^.)* 
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must doUver hia written appointment to the derk to the CommiBsion 
or his deputy to be filed. If the Commiaaion runs into more than 
oue county, the qualification may be situated either partly in each 
or wholly in either county (r). A woman or an infant may be a 
Commiasioner (/). 

A mayor, bailiff, or other officer appointed or authoriaed to 
act aa *a Commisdioner under any Commisaion of Sewers ex officio 
may, so long as he holds such office, act as a Commissioner witbont 
being ao qualified (^). Such ex qfteio Coxamissioner must, how* 
ever, before he acts, ddiver a certificate under the band of the town 
clerk or other le^al officer of hia corporation to the clerk to the 
CommiaBion, certifying that he is thus authorised to act (r/). 

1830. Before acting, Conitnisaioners must take the two prescribed 
oaths or affirmations (fi), but ex officio Commissioners need hot be 
sworn (g). 

Any person other than an ex officio Commissioner acting as a 
Commissioner without being qualified or after ceasing to be qualified 
is liable to a penalty of i^KM for each time he wilfully ao offends (i); 
but any act done by a person acting os a Oommiaaioner without 
being qualified is as valid as if he had been qualified (;*). 

1331. The King may, by writing under the Sign Manual, fill up 
any vacancies arising in toe Commissioners of any Commission (A;); 
but no person can te compelled to act as a Commissioner unless 
he Uvea within the county whereof he is appointed Commissioner (!)• 

6tCT. 4.— o/ Commwioncn and Coitrie o/ Setters. 

1332* The meetings of Commissioners are courts of record (m), 
called courts of sewers (»). The Commissionorg can meet at such 
bimts and places within their jariadiction or not more than ten miles 

(a) Sewert Act, 1833 (3 4 Will. 4, o. 22), a. 1. 

(/) CtlUa, Reading upon the Statute of Sewera, p. 263. 

( 9 ) Sewers Act, 1833 (3 4 Will. 4. c. 22). e. 6. Aa to the qualifications 

Tequind ol CommiHloTwn. see pp. 77S, anU, 

(4) Stat. (163U 23 Hco. 8. c. 6, s. 2; Sowers Act. 1833 {Z ^ i \7jU. 4. 
e^ 22), s. 3; for the form of oath, see i6td. The oaths must be taken 
before the Lord Chancellor or the person named iu the writ of poteetoUn 
dsdiMt. An affirmation may now be made by those objectiog to be 
sworn {Oatbe Aot, 1868 (61 Oc 63 Viot. e. 48), s. 1). 

(i) Sowers Act, 18^ (3 4s 4 Wilt. 4. e. 22), a. 4,Vluoh practical^ super¬ 
sedes the penalties in stat. (1633--4) 23 Hen. 8, c. 6, s. 7; see title Courts, 
Vol. IX., p. 220. Any person may sue for the penalty ia the High Court. 
The burden of showing he la qualified and has taken the oath is placed on 
the |>ersoii who has acted as Commiasioner (.Sowen Act, 1833 (3 & 4 Will. 4, 
c. 22), B. 4). 

(1) Ibid, 

(k) Land Drunage Act, 1861 (24 & 25 Yict. c. 133), s. 14. 

(l) Stat. (1633— S) 25 Hen. 6, c. 10. a. 1. 

(m) CiUis, Beading upon the Statute of Sewers, pp. 164^168; see title 
Cotmts, Vol. IX, p. 221 . 

(fi) A Court ol Sewers^is defined for the purpose of the Sewers Act, 1833 
(3 6ft 4 Will. 4, e. 22). as every court, seesion, assemblage or meeting of any 
six or more Commiiaioners of Sewers (three whereof being of the quorum) 
named in any CommissioQ of Sewers and actiDg in the eieoution thereof 
Utfdy a. 80). Three Comroiuionen now form a quorum; see p. 777, post. 
The Unn ** Court of Sevrers" is used to denote a meeting of Com- 
missioneni io the eariier Acts, but is not dedned. 
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from some part of their diskriot (o) as the; me; appomt. They ^ 

ma^ adjourn to meet at any luoh place and at such time as the Meettuffs 
majority of those present at any meeting appoints (p). If an ofCono&lS' 
insufficient number of Commisaioners meets, or H a meeting is not siouersand 
duly adjourded, one or more of the CommiBsionera may by writing of 

fix a time and place for the holding of the meeting by giving ten 
days* notice by advertisement in the local newspapers (p). * 

Special meetings may nn emorgencica bo convened on short 
notice, provided the statutory requirements are carri^ out {q), 

1333* Three Commissioners constitute a quorum at any meeting Quorum, 
or court of Commissioners of Sewers, except when improvements in 
eiisking works or the eoustruction of new works are in question, 
in which case a quorum of six is necessary (r). 

A chairman must iu the first place be appointed at every meet* Cbatmati. 
ing (i). If any difference arisee upon the choice of a chairman, he 
is chosen by a majority of the Commissiouers present. If there is 
an equality of votes the Commissioner proposed whoee name stands 
first in the Coramissiou is chairman (a). The chairman has a 
casting vote in addition to his own vote (i). 

Sbct. 5.- /xjws Dtircti of CenrU of Sewert. 

1334. Any laws end dcoroes made by Commissioners remain in Effected 
force, notwithstanding the expiration of the Commission (e). An 
order to bo valid must be made by the majority of Comiuisstoners 

f resent at a Court of Sewers, and a quorum must be present (d). 

I one 0 ! the Commissiooers is personally interested iu the making 
of an order, the order is invalid (c). The validity of a law, decree, 
or order made by a Court of Sewers may be called iu question by 
proceedings for a writ of certiorari (f). * 

Sect. 6. — Ofieert of t]u Vommiuionerit. 

1335. Commissioners of Sewers may appoint officers to carry out appointurat. 

( 0 ) Sewers Act, IS41 (4 & 5 Viot. 0 . 45), B. 11; see also Sewers Act, 1S33 
(3 & 4 Will. 4, c. 22), ss. S, 46. • 

(p) Sewers Act, IMl (4 4s 5 Viot. 0 . 45), s. li. 
ih Sewers Act, 1833 (3 4 Will. 4, o. 33). i. 9. 

(f) Land Drainage Aq^ 1851 (24 4s 25 Viet. c. 133). s. 15 ; Severs Act, 

1833 (3 4s 4 Will. 4, 0. 22), s. 8. 

(«) Severs Act, 1833 (3 4s 4 Will. 4, c. 22). s. 8. 

(a) Sewers Act, 1841 (4 4s 5 Viot. e. 45), s. 10. 

(5) Ibid. 

( 0 ) Sewers Act, 1833 (3 4s 4 Will. 4, e. 22), s. 7. As to tize powers of 
CommissioDers to mske laws, see title Courts, Vot. IZ., p. 221. 

(d) See tho text, eupra; see also Sewers Act, 1841 (4 4s 5 Viet. c. 45), 

«. 12 . As to tbo offeot ol a Commiasioner aotiog when not qualified, sec 
p. 775 , ante. 

(a) Fobbing Severe Commieeionere v. B. (IM6). 11 App. Caa. 449. 
m 5. V. InkabitanU ia Olamorganehire (1700), 1 Ld. Eaym. 580: tee 
Arthur V. Tbrkekire Severe Cemnieeionere (1724),*8 Hod. Eep. 331; B. v. 

Sheffield Oerperation (1871), L. R. 6 Q. 11. 552; B. v. Towsr ffasUsls 
Severe Oemmueionere (1843), 6 Q. B. 357: B. v. ffoulA Holland Drainage 
Committee Men (1638), 8 Ad. & £1. 429; Birtey v. UhorUon^npon^Medloek 
{Oonetabtee eie.) (1341), 3 Beav. 499; and, m to eeriiorari generallyv see 
title Crowk PiucTiCB, VeL X., pp. 155 stssg. 
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their vaxions datiee, aod they may appoint officer a for every 
fieparate and distinct level (j), The officers include olerksi but* 
veyon, coUectors, treasarers, expenditors and dykereevea (k). The 
clerk or treasurer, or the partner or clerk of either of them 
respectively, may not be appointed treasurer or clerk reep^tively, 
or deputy of either such treasurer or clerk respectively (i). The 
official6 may be required to give security (k). The officials may be 
paid, as may also witnesses before courts of eewers, tor their 
expenses, loi« of time, and cost of preparing plans (0» 

1336. The clerk, treasurer, and other officers must render proper 
accounts when required (w). If an officer is discharged (n) he must 
deliver up any property belonging to the CemmiBsionors of which 
lie has ]ioases8ion (o). Gonstalilce and other peaco officers within 
the limiCB of the jurisdiction of Commissioners must carry out the 
orders of the Commissioners (p). 

8bot. 7.-^?rorJtf. 

Bob-Sect. 1.—frurli unHer ifi4 Jun$diriicn c/ Comrnmicnefi, 

1337. The powers of Commissioners (q) acting within their juris¬ 
diction (r) include the rosinteuanee(t) and the improvement of 

( 0 ) Sewers Act, 1833 (3 8c 4 ViiU. 4, o. 22), s. 14; see also itat. (1531) 
23 Ileo. S, c. 6. 

(Ji) As to dykoreeves siid their ausUflostloni, see Sewers Act, 1840 
(12 A L3 Viet. 0 . 50), u. 3^S. 'lliore is no pieecrib^ mode of appoiatmont 
or quaUfloatioD lor the other offioi&U. 

(S) Sewers Act, 1633 (3 A 4 Will 4, e. 28), s. 61. Any person aotiDc 
both as dork and treasurer or in any other way infringing tfau provision ih 
liable to a penalty of £100 (ibid.). 

(k) Sewers Act, 1833 (3 A 4 Will. 4. c. 22). s. 50. Thcsecurity is by bond 
to i\^% clerk to theCommiMioDcrs. lo oaec of forfeiture tbo Commissioner! 
may sue on the bond Id the name of the clerk indemnifying him against 
liabiliU for costa (tbfd.). 

(l) Mwert Act, 1S33 (3 & 4 Will 4, o. 22), t. Id. Gratuities to officers 
may not, however, be paid out of rates (Ax parts JleUish (1863), 8 L. T. 
47 : eee alsostat. (1531) 23 Hen. 8. o. 5, s. S). 

(«) Sewers Act, 1833 (3 & 4 Will. 4, o. 22). s. 48. The accounts must 
bo rendered within fourteen days after notice to do so, otherwise the 
oHcer is liable to distroee. Under certain oircumatances the oitiecr may 
be committed by the Court of Sewers; see ibid. 

(n) As to discharge oi officers, see Bx parte Bieharde (1878), 3 Q. B. I>. 

868 . 

(o) Sewers Act, 1833 (3 A 4 Will. 4, o. 22), i. 4S. So roust ^o the 
family of a deceased officer; If they fail to vacate it they can be 
ejects (ibid.). 

ip) Ibid., 8. 62. As to the duties of eoDstables generally, eee title 
Pouci, Vol. ZXII., ]m. 461 ei $eq. 

(g) Drainage Boaru may exercise ell the powers of Commissioner! 
(Land Drainage Act, 1861 (24 & 25 Viot. c. 133), a. 6X) ( see p. 788, port. 

(r) is to the juriadiction of Commiawoners, see titlea CocRTg, Vol. IX.. 

E . 221; Bates akd Batino, Vol. XXIV., pp. 104 et eeq. CommiMoaers 
aving jurisdiction within a> pven area may, with the consent of Com* 
nusaioQera having jurisdietion tn any adjoining ares, execute works in lucb 
adjoining area on terms to be agreed (Land Drainage Act, 1661 (24 A 25 
Viot. 0 . 133)? s. 52): and see p. 774, ante. 

(a) 2.4., ^e cleansing, repairing, or othorvise mamtaining in a due state 
of effidency any existing watertonrte or outfall for water, or any cxistiDg 
wall or other ddeoco against water (Land Drainage Act, 1861 (24 & 25 
Tict. e. 133), a. 16). Watercourw*' is defined by iM., e. 8, as including 
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eusiing works (a) And tbo eoostraetioii of new works (ft). Tlieir sscr.Y. 

Btatutor; poweiA, however, do not eDsble them to compel any Wm'kf. 

person to execute At his own expense any works which he would 
not otherwise have been compelled to exeente (c); and fuU oom- 
pensabon most be made for all injury sustained ^ any ^rsoD (d) 
by reason of the exercise by the ComDiissioners of the above 
powers (e). No work is a new work if it is ia substitution* for an 
old work so out of repair or inefficient as to make it expedient to 
oonetruct a new work in its place (/). 

The dommissioners cannot without the owner's (^) consent remove wben owner'* 
or otherwise interfere with any mill dam, woir, or other like obstruc* 
tiou, whereby the level of the water is rais^ for any milling or ^‘®®****^^* 
other purpose of profit, so as injuriously to affect the supply of water, 
until (1) their right to do so has been dotormined as provided by 
statute (/<), and (2) compensation for the injury cauiM has been 
made to all parties entitled (i). 


all riven, itreami, drains, Mwera and pasiagos through which water 
Hows. Under tbo earlier Acts the Couaiaeiooers* iurisdicUon only 
extended to navigable streoms, except within two ruilea of Loudon {Ym\c 
V. Holland (1770). 2 VVm. fil. 717) The S<-wer» Act, 1833 (3 St 4 Will. 4, 
i‘, 22), e. 10. described geoerallT the sewers and works which were uuder the 
jurisdiction cl the Com mimioners, but prnhibiled the czercUe Ihereof 
over certain existing works of a private character without the consent of 
the owners. The wide powers under the Land Drainage Act. 1861 (24 & 
26 Viet. c. 1^). have superseded tho limited powers under the earlier 
Acts. As to the power of depositing mud etc. without compensation 
under a local Act. see Its i/ouhon and MiddU Tjevel Conmurioneri (1807); 
07L.T. 391. 

(u) 2.4., the deepening, wideniof. straightening or otherwlso icpproving 
any existing watercoorse or outfaU for water, or removing mill dams, 
weus. or other obstructions to watercouxsea or outfiils for water, or 
raising, widening, or oibetwiio altering any existing wall or other defence 
against water (Land Drainage Act, 1861 (24 it 26 Viet. o. 18S)« s. 16)« 
Kor provisions where local boundaries are affected by such work or by the 
exercise of any of the powers of (.’ommissioneTs. see imd., s. 62. 

(&) 1.8., the m akin col any npw watercourse or now outfall for water, or the 
erecting of any new uofcnce against water, the erccUng of any machinery, 
or doing any act required for the drainage, necessary supply of water for 
cattle, warping, or irrigation of the area within the jnnsoictlon of the 
Oommissionets (tNd., s. 16); see also BcU r. BochdaU Corporofton (1670), 
L. It. 10 Eo. 364 (decided under a local Act). 

(e) Land Drunage Avt. 1861 (24 L 26 Vict. e. 133), s. 16. 

(d) *'Person,'* wnerethe context permits, includes any body of persons, 
corporate or nDincorporate (iftid., t. 3). 

(s) Ibid.f s. 16. Mandamus will issue to compel tho CommiKioners 
to pay compensation {fi. v. BuuUfn Tjoetd Board (I860), 1 K. & E. 1088, 
Ex. Cu.; B. y. 2S$44 x ffewers Commanoners (1823), \ B. it C. 477; see 
the text, infn: and see title CoxFuteonT Fubcbose of Lawd akd 

CoUTFlfSATlOK, Vol. VI., p. 74. . ^ 

(/) Land Drainage Act, 1801 (24 & 25 Vict. c. 133), s. 16. 

( 0 ) ** Owner,” except where otherwise defined for ^rposea of rating (see 
iitfo EatS5 aki> Batiko, Vol. XXTV., p. \\i), has the same meaning as 
in the Lands Clausea CoDSolidation Act, 1846 (q 6; 9 Vict. o. 18) (Land 
Dratnage Act, X861 (24 it 26 Vict o. 133), s. 3]; andsee titl^CoaiPULBOBT 
PUECBASI or Li»D A)iD (JOIfFSKSiTlOh, VOJ. VI., P. 15. 

(ft) Land Drainage Act, 1861 (24 it 25 Viet. e. 133), s. 17. The queok 
blons ((Hd.| e. 18) (1) whether the proposed Tcmoml or interfercnco is 

(0 Por note (0> ioe p. 780, poti 
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Before commencing any improvementB in exiating works (j), or 
any new works (k\ where the cost will be more than £1»000, 
certain formalities as to notice and publication of a list of pro¬ 
prietors affected must be obaorred (f). Proviaion is imvde for the 
correction of the Hat, and the Commissioners must bear applications 
aa<l make such alterations as they see fit, their decision being final. 
At thb end of two months or such further period as the Com- 
misaioners may fix for the ]}urpose of hearing applications, the list 
aa settled by the Commiasioners becomes conclusive evidence of 
ppprietorsbip for the purpose of ascertaining the proportion of 
dissenting proprietors (m). 


Qesirlctloni 
OQ works 
hy Cocpinlt- 


Sua-SUTT. 04 ti Wiirkt. 

1338. Commisaionera cannot (n) without consent (1) interfere 
with any sewers or other works made or used for the drainage 
and improvement of land under any local or private Act, so as 
injuriously to affect the same ( 0 ); (2) interfere with any river, canal, 
dock, harbour, lock, reservoir or basin, or the supply of water 
thereto, so as iojariously to affect the navigation thereon or the 
use or inoiotouance thereof, or interfere with any towing path so 
ae to interrupt the traffic, where any corporation, company, con¬ 
servators or indtvidnal is or are entiUed under any Act to use such 
river etc. or to receive tolls or dues in respect of such use (p); 
ifi) interfer e with the works or supply of water of any body or 

Dcoesaary for the effectual droinoi^ of the land within tbo jurisdiolioii ol 
the CommiMioners; {$) whether it wiU cause any injury to the owner; 
and (d) if so, whether such injury can be compoouted for in luotiey, 
must be decided, if the owner eoneenU, by two or more justices at petty 
seeiioni, but if he does notcooeent, by arbitration. If the removal is not 
necfosary, or if the injury cannot be compensated for in money, the Com* 
missioners may not no the work, otherwise they can do it upon paying 
compensation (Land Drainage Act, 18C1 (C4 2S Viet. 0 . 133), 1 . 19). 

(i) The Commisoionon must take the same steps with reepeot to com- 
wnsating the parties intereeted as are required under the Lands Clauses 
CousolidatioQ Act, 1S4S (S it 9 Viet. 0 . 18). to be taken by rurchssors 
in coses where they ore authorised to purchase or tidte lauos by special 
Act (Land Drainage Act. 18C1 (24 it 26 Viet. c. 133), s. 20); see title 
GowfutsoRy PcEcuasa or Ijand and Compsnsatiok. Vol. VI., pp. 7, II, 
174, 176. 

(i) For the meaning of ** improvements of existing works/* see note(o), 
p. 770, ante. » 

ik) Fox meaning of new works,** see note (6), p. 779, ante. 

(l) See title Hatss AXt> BsTcra, yoLXXIV.,p. XU. Notioee required 

to be given by tho Commissionete are sufficiently executed if signed by 
their Snrk. every notice purporting to bo so signed is evidence before 
any court without further proof (Land Drainage Act, 1861 (24 ^ 25 
Viet. e. 133). s. 42). Notice duly served (see ibid., as. 44 ■ ■ 4 6) on aa owner 
or pn>[wietor is binding on all por^ns ohuming under him, as if served on 
tlM^ s. 43). If tho Oommioaionora cannot diacovor the propriotoc 

of any lands, they must give notice to that effect in the list ({6ia.,a. 32). 

(m) /Kd., I. 30. In reokraing the proportion of dusenting proprietora 
to the aggregate proprieters, land to which no one proves his title must be 
totally ezolnded (tbid., 8. 32). Aa to the effect of dissent by* proprieters, 
see title RaHs amp Rating, Vol. XXiV., p. 1J3. 

(a) Land Drainage Act, 1881(24 it 86Vict. 0. 133), s. 64. 

( 0 ) See, further, note (n»), p. 774, anls. 

(p) Seo, further, titles Railways amp Canals, Vol. XXllL, pp. 779 
«f leg. ,* Watebs anp WATNacouneis. 
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persona supplying water to any place eo as injurioaely to affect the 
sameC^); or (4) execute worlu id, ihrou^, or nnder any wharree, 
quays, docks, harbours or basins belonging to any proprieU>r6 of 
any inland navigation constituted by Act of Parliament, or for the 
use of whieh they are entitled by any Act to demand tolls (r); or 
(6) divert any river so as to injure or to dinunish the supply of water 
to any harbour (i). Rivers, canals, or inland navigation or works 
connected therewith, eieropted under any local or private Act, are 
not within the control of the Commisaioners {t), 

SuB-SiCT. d.^/V(r«r to IHveri Worh ^ Cofnmimoneri. 

1330. Canal companies and similar bodies or individuals author- Divenioo 
ised by Act of Parliament to navigate on or use any river, canal, workp. 
dock, harbour, or basin, or to demand tolls id respect of such 
navigation or use, may, at their own expense, divert sewers, drains, 
culverts and pipes constructed by Conunissioners and passing under 
or interfering with such river etc. on substituting others equally 
effectual (u). 

8 vs-S£cr. ^ irtrimoirmi. 

1340. No person may without the consent of the Commiseioners kouIIss 
foul any watercourse within their jurisdiction (a). This doee not watercuumi. 
apply, however, to a person having a legal right to foul an existing 
watercourse (6). 

SuB-SlCT. q/ doU and WettU. 

1341. The occupiers of land adjoining any river, sewer, or water- ul 
course subject to the jorisdictioo of ConUDiEsionera may, subject oviiAad 
to certain restrictions, remove for their own use gravel, soil, mud 

or earth, or rushes, Hags or other weeds, deposited on the banka by 
the order of an officer of sewers (e). If any occupier doei^uot 
remove such matter within the preecribed times, an officer of sewers 
may enter on the land of such occupier iu the daytime and remove 
it (d). The Commissioners must cause it to be removed within six 
weeks from the date when any owner or occupier require them to 
do Bo(d). 

Sect. 8.—Pureftoes oj Land$. ♦ ^ , 

1342. Commissioners may, subject to the conditions mentioned, coweru) 
below, purchase suchjands and easements relating to lands as they W 

(9) See, further, title Wazeb Suvflt. 

(r) See titke Bailwats abd Cabals, Vel. XXIII., pp. 770 uq.; 

WATEBS AXD WATEECOnuSBS. 

(1) Land Drainage Act, 1801 (24 & 25 Viet e. 133), l. 56; see, further, 
title WATSBS AHD WATBECOOaSBS. 

(t) Land Drainage Act, 1801 (24 U 25 Viet. 0.133), a 67. 
tt) ISM., a, 66. • 

a) I5td.,s. 58; and see Somonei Drai^go Communonon v. Bridgwiter 
Oofporaiion (1309), 81L. T. 729, H. L. (a ossa decided under a private Act). 

(6} Land Drainage Act, 1861 (24 6 p 26 Viet. c. 133). h. 58. As to the 
fgulmg of watercourses generaUy, see title Watbes axd Watebcoubscs. 

(«) sowers Act. 1833 (3 6{ i Will. 4, 0. 22), s. 22. Gravel^, soil, mud or 
eartli may be removed by the occupier within six mouths; ntshv, dags, 
or other weeds within six weeks. The removal must be lor st least 
10 feet from the laud side of the banks (iNd,). • 

(d) I5id.. A 23. 
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may r<»qnire for the por^oee of tiarrmg out their duties (e). 
Persons under disabili^are empowered to sell and convey (/). 

Comniiesionen cannot, however, in virtue of the Land Drainage 
Act, ISdl (y), purchase any land tor new works (A) otherwise than 
by agreement until they l^ve obtained the sanction of Parliamont 
in the prescribed manner (i). The procedure to be adopted in Buob 
a case'tnay be summarised as follows:— 

(1) The CommiBsioners must advertise in the Tjondon Gazette and 
a newspaper describing the nature of the works to bo under* 
taken and the qnaotity of land required and naming a place where 
the plan of the work can be inspected, and must serve notices 
on the owners, lessees, and occnpiers of the land (f), 

(2) A petition must then be presented to the Board of Agriculture 
and Fieberiei(k) giving particnlare and such evidence as may be 
required ({). 

(8) The Board, if it thinks fit, may send an inspector to make an 
inquiry, at which all persons affected have an op^rlanity of being 
heard (m). 

(4) The Board, if satisfied, may by provisional order empower 
the Commissioners to acquire the lani, and must then tako the 
proper steps to get the provisional order confirmed by Parliament. 
When BO confirmed, it is deemed a public general Act, but until 
then is of no validity whatever (nX The costs incurred by the 
Board are payable by the Commissioners out of the rates leviable 
by them (o). 


(4) Land Draloag« Act, 1861 (84 6c 85 Viet. c. 133), s. 88; boo also 
Sewers Act, 1833 (3 8^ 4 Will. 4,c. 88), s. 84. This latter prorfslou, which 
does not apply to land required for new works, is practically sapersedod 
by the prOTisions in the Land Drainage Act, 1361 (24 6c 26 Viet, o, 133), 
inoorporatiflg, as it does, the Lands (Causes Acts. It is, however, still 
in force, for the Land Drainage Act, 1861 (24 & 25 ^ct. o. 133), s. 60, 
provides that the mweie oonb^ed in that Act lie in addition to those 
already existing. If the prooedme under the Sewors Act, 1833 (3 6s 4 
Will. 4, 0 , 22), ts adopted, the provistotu of iM.» ss. 28 4 0, should be 
observed, desiiog with the filing of agreements and orders in relatioD to 
land pnrohased, the costs of jury and witneasee, application of purchase, 
rdoney. levying of purchase^money, sale of lands not wauled etc. As to 
the Lands Clausea Acta and compalsoiy purchase of land, geuerally, see 
title CoMPULSOBT PuxcaasB op Lawn aitD (3oMPXNaaTtoK, VoL VL, 
pp. 1 d $ea, » 

{/) Lanas Clauses Consolidation Act, 1845 (8 & 9 Viot. o. 18), s. 7; see 
also Sewers Act, 1833 (3 6e 4 Will. 4, e. 28), s. 24 j title Goupulsokt 
PobcuaSb op Lairn awd CoWpmfsaTiOK, Vol. VI., p. 57. As to the sale 
by persons under disability generally, soo title Salb op pp. 308 

4t $eq., ante. 

J 24 6c 25 Viot 0 , 133. 

For definition of new works,** see note (6), p. 779, aide. The Com- 
obors can pi ' ‘ ‘ 

lag works either 
8 . 28p incorporating tl 

(3 86 4 Win. 4, 0 . ^), is^ 24.->87 t see note (e), lepro. 

(i) Laud Drainage Act, 1861 (84 6c 96 Viet. o. 133), s. 

(4) ;«d„.a. 22. 

(a) See title AoaxctLTUBx, VoL I., p. 297. 

(1) Land Drainage Act, 1861 (24 8c 26 Viet, o, 133), s. 2$. 

(iki Ibid., sa. 24, 26. . 

(A) ibid., 4. 26. 

(0) Ibid., I. 27. 
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1343. The Lands Claosea Acto(p)»wUb oartoin axoaption8(}X 

are incorporated (r) in the first part of the X^and Drainage Act, Porehaae 
1861(«). For the purpose of cooatniction, the first part of the ofLaada 
Land Drainage Act, 1661 (t), is deemed the speoial Act and the rocon^ 
Commissioners are deemed the promoters of the undertaking(<)• timcSiTAdi 

1344. The property in lands purchased by, and works, building, y^.***^^ 

and goods which t^ve been pnrebaaed, constructed or made. orVhioh * 

are within the view, coguiisance or management of, the Commis« 

bionera, are vested in them (»). 

Sect. 9 .—to Htpair, 

1345. ludependontly.of the ordinary liability to contribute to the IlsbUitj to 
cost of works through the rates, landowners are often liable to 

repair or contribute to the repair of sea walls and other defences (a), oaf^cei! 
This liability, if disputed, may be settled by a Court of Sewers 
with or without presentment of jury, subject to appeal to a 
court of quarter cessions (6). If the Mrson liable does not do 
the ropairs, the CoramiBsionere may uo them and charge such 
person with the cost (€). The obligation to repair may arise by 

(p) 6 re title CouputsoBT FoBcniss or Lawd ahv' CoKFBKiATiov, 

Vof. VI., pp. 12 €t ttq. 

( 9 ) llie following provisions of the Lands Clauses Cooaolidation Aet, 1846 
|8 & 0 Viot. 0 . IS}, are not inoorporated, oscdoIt, se. 16 (capital to be 
subscribed before compulsory powers ore put in lorce), 17 (certidea^e of 
justioea as eridoAce that oapital subecribM). 84 — 91 (proTiaions relating 
to entry upon landa by promoters of undertakiag), 129 (limit of time 
for oonipulMry porchose of land), the proviaions relating to the manner of 
warring Tiolioee. and the proriaions relating to acceei to the special Act 
(Laud DroJuage Act, 1861 (24 U 26 Viot 0 . 139), a. 128(1)). 

(r) Ibid., e. 28. 

(g) 24 & 29 Viet. 0 . 133. ^ 

(0 Ibid., a. 28 ( 2 ). 

(tt) Sowers Ao^ 1833 (3 dc 4 Will. 4, 0 . 22), s. 47, as intcimted in 
Strarey v. NdMon (1644), 12 M. St W. 535 ; see also Or^€*man v. BrUtol and 
Wai$i Union R^. Co. (1863), 1 Hem. St U. 691; Se%to<uiU (l>t(A#) 

V. Clark (1816), 2 Moore (C. ?.), 660; W^it Norfolk Famers* Uonuro Vo. 

V. Archdak (1866), 2 T. L. R. 406, C. A. ; and see dmUk t. BtU (1842), 2 
Ry. St Can. Cas. 877 (decided under a local Act). As to injury to sea 
walls and other works for the provenUoo of floods, see title Ceimihal Law 
AMD PROeSPUAE. Vol. IX., p. 784. 

(a) Callis. Reading upon the Statnie of Seweie, pp. 116—^122; and, ts 
to general duty of the Grown to protect the eoas£ see A.-O. ▼. Tomlins 
(1880). U Ch. D. 68 , C. A. NeitW the Sewers Act. 1833 (3 4i 4 WiU. 4, 
o. 22). nor the Land Drvnage Act, 1861 (24 St 26 Viet. c. 133), sifecte these 
liabilitiaB to repair, exoept that ^e latter Aet provides that they may 
be oommuted; soe Sewen Act, 1833 (3 6 c 4 Wul. 4,c. 22), s. lo| Land 
Drainage Act, 1861 (24 & 26 Tiot. o. 193), a. 37 (which provides that the 
rates to be levied under the Act are to be made only for the purposes to 
which such Uability does not extend); see also stat. (1631) 23 Hen. 8 , 
o. 6 , s. 3. The money expended in land drainage is a tenant aght *' 

{Ward V. if OSS (1867), 16 L. T. 91) ; and see title AoRtciTtTUEa. V<u. I., 
pp. 261, 294. e 

(b) See p. 786. Msf. 

( 0 ) 8tat.(mi]83nen.6,c. 6 ,s. 3;SewenAct, 1833(3 6g4Will.4,e.22). 
i. 16. The Letter provision requires seven days' notioe, bat tibrks may be 
done under the former without notice; see H. v. Bakor (1867), L. R. 2 Q. B. 

621. A mor^agor, not in actual posseaslon, but in receipt of rents and 
protRs of land charged with the repair of a eea bank, is liable tor default of 
reparation (ib/d.). 
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pr8aoription((0» ouptom (f), rofioiu tenura (J\ frontage 
co7Hiant (A), or grant 

1846. The CommiBeionere maj, with the eoDsent of the Board of 
Agriculture and FiBheriea(i), commote the obligation to repair (j). 
Such commutation may m by Tray of groBS or annual charge on 
the lands of tlie person in respect of which the ori^nal obi lotion 
arose (fc). The charge is recoverable by the Commiraiooers m the 
same manner as tithe rentcharge, and has priority over all incum¬ 
brances (f). The record of the charge must be deposited in the 
office of the clerk of the peace (m). 

8bot. 10.—J^’inancs.' 
f SuD-Srcr. 

1347. Bates (n) may be levied by ComraissioDers of Sewers for 
defraying all costs, charges and expensee incurred by them under 
the authority of any Act of ParliamoDt, law or custom (u). 

1348. For certain purposes (p) a Court of Sewers may levy a 
general sewers tai or rate in gross in each parishi township or 
place on lands within the court's jurisdictioo, apportioned as a general 
sewers rute among the occupiers of lands or individuals liable (^). 

(d) Bee Undton v. T<i6or (1876), t Q. B. P. 200, C. A.; Fc6btfl^ 
S^m Cpmmmioner$ v. R. (ISSO), J1 App. Css. 440 

(e) At to euttom gcDmUy, tee title Cvstom amv Usiosa, Vol. X, 
pp. 238 tfl Hq. 

{f) EviJeoce of reputation may be given (B. v. BfdJordiMirt 
(ISSS), AE.icB. 539); see also A. V. Baktr (1807). L. R. 2 Q. B. 62); 
Bigkin v. JVyli* (1867), 36 h. J. (Q. B ) 807 (decided under a local Act). 

(ff) See Did$^n ▼. TfU»r, tupm. 

(a) Bco Jilvrinnd v. Cook (1868), L. B. 6 £q. 262. 

(t) Bee title Aobicitltubx. Vol. 1.. p. 297 

( 1 ) I>and drainage Act, J661 (24 Ss 26 Viet. e. 133), s. 34, whether the 
obligation has arisen by reason of tenure, custom, prescriptioa, or otherwise. 

(i) Ibtd.s. 35; andaeetitleRawTCflASOCS amp AuupiTraa,Vol. Xy tV., 
p. 477; conmsre title Laud iMPftOTuiriBT. Vol. XVllI., p. 301. 

(I) Land Drainage Act. 1801 (24 & 25 Viet o. 133), s. 36; and see title 
EccizsiasTicAL Law, Vol. XL, pp. 748, 740. 

' (m) Land Drainage Act, 1861 (24 5r iS Vict. o, 183), s. 36. I.e.. of the 
county in which the district or the greater part of ths district within the 
jurisdiction of the Commissioners is situate. The record, or a oertided copy, 

15 evidence in aU legal proceedings (iHd.). ■ 

(•) See title Bates and Rattno, Voi. XXIV., p. 103. 

(e) Land Drainage Act, 1861 (24 ic 25 Viet. o. 133), s. 38; aee also 
ibid., 0 . 30; stat (1549—50) 3 & 4 Rdw. 6, e. 8, s. 2; Commlttious of Sewers 
Act, 1708 (7 Anno, o. 33): Sewon Act, 1833 (3 6s 4 Will. 4,o. 22), ea. 14, 

16 : Beweis Act, 1841 (4 6s 6 Vict. c. 45), s. 8; Sewers Act, 1840 (12 A 18 

Vict. e. 50), SB. 2, 7: and, u to sewers rates generally, see title Bates 
A xn BaTtyo, Vol. XXIV., pp. 101 tf 4«g. Aa to the persona rateable, 
see tbid., pp. 106, 107,113, 114; Hudson v. Tabor, supra, psr COCKBURN, 
C.J. Ab to the baaia ot assebsment, aee title Batbi ahu RATtiro, 
Vol. XXIV., up. 107,114; Hsvooiils^u^-Tuns Corporation v. Hnussmon 
(1898), 63 J. F. 85. . 

(p) Tho qoct ot opwMinff a private BUI affeetdot the CommUaioners 
and their work la whbin the category; soe fi. v. Korfotk Sswsrs Con- 
mistionors (1850), 15 Q. B. 540; and tee title Bates aku Rattko, 
Vol. XXIV., p. 104. 

(g) Sewers Act, 1841 (4 6e S Vict. o. 46), a. 1; see title Rates bud 
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1349. For the purpose ol defraying expensee properly incurred Flne&eei 
by them, the Commissionere way, with the sanction of the Bc«rd ot bottoi^ 
i^ieulture md Fisheries (r), borrow money on the credit of the pow«n. 
rates authorised to be levied by them(s). Bepayment of capital 

and interest may be secured by mortgage of the rates ((), and may, 
by agreement with the mortgagee, be made by enual instalmento. 

The repayment may be spread over such perioa not exceeding 
thirty years as the Commissioners with the consent of the Board of 
Agriculture and Fishonos(r) may d6lermine(«). 

^ The clauses of the Commisaioners Clauses Act, 1847 (a), with 
reepect to mortgages ara made applicable (/j). Any mortgagee or 
assignee may enforce payment of his principal and interest by 
apt>ointment of a receiver (c). 

SacT. ll.^ProeerdiJtps btfore Commi$tion€r$, 

30B«Secr. \.—Pre$nliaeni Jm$y and Pnctdt/rt in liiu ihtrt^ 

1350. Before 1801 Commissioners could not make any order Pmontmtot. 
in respect of the execution of any work or the levying of any rate, 

the liability of any person to repair or the doing of anything, 

Ratcno, Vot. XXIV., p. lOS; snd.ai to the osturo of tlu» rate or tax, m 
titles IiANUrORD AND Vol. XVlII., p. 4SO; )UT£9 AND RArJKO, 

Vol. XXIV.. p. 100. 

(r) ^ tide AonicuLTUks, Vol. I., p. 207. 

(«) Laud Draiuoffo Act, I SO I (24 ht 25 Viet. o. 133), ». 40; see title 
Bates and Ratsno. Vol. XXIV.. p. 104. It soems thet OoDraiMinnefs 
rftu got grouts or loans from llio I'reoAury. ou thorsoommendation of (he 
Dev^opment ComtuiSAiouers, for the purpose of the reclamation stiU 
drainage ol landa and the conatructioo and improvomeot of inland 
DaTigations; mo Do velo pin not and Road ImproTement Funds Act, 1009 
(9 Edw. 7, c. 47), a. I; title RlvxNUB. Vol. XXiV., pp. 7C2, 7C3. Tiie 
Commisaioiiera may olio make use of the borrowing powers provided in 
the Sewers Act, 1833 (3 de 4 Will 4, c. 22), s. 41, and in the oewert Act, 

1841 (4 & 5 Viet. c. 45), a. 4. Under the Seweis Act, 1883 (3 4 Will 4, 

0 . 22). 8. 41, (hey can only borrow for certain pupoeas mciOed thid., and, 
instead of cliorgiag the rates, they charge the landi benefited by iho works 
undertaken mm uio borrowed money, and they must get the oonsont ot 
the owners of tbree*fourthi of the land. Under iJie Sewers Aot, J$41 (4 
Viot. 0 . 45), a. 4, they can borrow for their general purpose and char^ the 
rates and not the land. The Public Works Loan tV>iDmiasiouera con lend 
money for main drai/mge (Public Works Loons Aot, 1875 (38 & 39 Viet. 

0 . 89), a. 9, 8c)ied. 1., exteoded to noderground drainage by the Public 
Works Loans Act, 1894 (57 5t 58 Viet. e. il). t. 3). Commissioners of 
Sewers also appear to be ** local anthorilies** within the meaijing of the 
Jx>oal Loans Act, 1875 (38 ^ 39 Yirt. e. 83), i. 34; see title Mokbt and 
Monet •Lsnddcq, Vol. XXL, pp. 58 sissg. 

(f) If the money is borrowed nnder the earlier Aeta, transferable 
seouriUes in the presoribed form are given to the lenders; see Sewers Act, 

1833 (3 5s 4 Will. 4, o. 22), ss. 42, 43; Sowers Aot, 1841 (4 & 5 Viot. o«45), 
m. 5, 5. The soouniioa cannot be impeoebed In the hands of homd fida 
holdm (TFete v. if sms Boy CoMmiitumm (1830), L. R. 5 Q. B. 542). 

(«) Land Drdoage Act, 1851 (24 5s 25 Viot. o. 133), s. 40. If the money 
U Arrowed f6r the expmses with respect to a Oartioular diatrict, the 
Commissioners most provide for repayment out of tue rates ot tBat district 
(sWd.). s 

( 0 ) 10 5& 11 Viot a 15, ss. 75—88. 

(S) IdAd Drainage Act, 1861 (24 A 25 Viot o. 133), s. 41. For form of 
mortesgf, see Encyclopedia of forms and Precedents, Vo). VlIL, p. 306. 

(e) Land Drainage Act, 1861 (24 U 25 Viot. o. 133). 
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skt. 11 , without presentment (i) bj a jory eummoned lor the purpose (if). 
Proeeadinei PresentmeDt by jury u in practice the procedure often adoptedi but 
befon Com* ^ longer nec^eary. The Commiaeioners may, without present* 
misBioaera. m^nt, make any order which formerly they could have made with 
such presentment (/), subject, however, to an appeal to quarter 
sessions on the part of any petuon a^ieved (p). 

• 

SoB-Seor. ^.—‘App^aU and Arbiiraiion, 

Appm). 1361. Quarter sossions may confirm, annul, or modify any order 
appealed ag^Bt(h). 

Hef^reoceto After notico o( appeal has been mven, either party uiay apply to, 
urUHratioR. qaartdr sessions for the matter in dispute• to bo referred to arbitm* 
non. If the matter in question coneiBts of matters of account, or 
of engineering or scientilic quoeiions which cannot be satisfactorily 
tried by quarter sessions, that court can order it to be referred to 
arbitration (i). 

Claim for Where any questions ore by the Land Drainage Act, 1661 (A), 
ivrWtmtion. determinable, at the option of the owner, by justicoa or by arbitra¬ 
tion, the owner is darned to have assent^ to the determination by 
justices, unlees witbin ten days of their giving him notice that 
they propose to have the questions detemnned be gives the Com* 
missioners notioe that he wishes the questions to be determined by 
arbitration (1). 

(d) At to pretnntnisDt by Jury generally, eoe CalUf, Reading upon the 
Statute ol Sewon. It is not noccuary to have a separate presootmout for 
each occasion when it it purposed to make an order {Sewers Act, 1833 
(3 & 4 Will. 4. e. 32), s. 13), but Commiwiooeit cannot make orders for 
repairs upon a pertou who has become an owner since the presentment 
{a. V. Ifartoa (1862). 2 B. & 6. 7)9; see also Fobbing Sowm Oommw- 
iftners t. R. (1S86), U App. Caa. 449; Warren v. 7)ix (ISOS), 3 C. & P. 
71). If it if alleg^ that sereral peisons are liable to repair one sea wall, 
bank, sewer or othar work, it can be alleged in one preocnlment (Sewers 
Act. 1833 (3 4 Will. 4. e. 22), s. 48). 

(s) For the method of summoning Juries and their composition, sec 
Sewers Act, 1333 (3 & 4 Will. 4, e. 29). es. 11, 12; title JmuxB. 
VoJ. XViU., pp. 238, 239. Juries may be giron rocempeose for expenses 
.and loss of time (Sewers Aot, 1841 (4 6 Viet. o. 43), s. 7). As to tho 

jury, see also BirktU v. Cronsr (1827). 3 0. & P. 63; B. v. Somerisl 8ower$ 
Oommirnofwrt (1806), 7 East, 71 1 Taglor v. Lofl (1853), 8 Exeh. 260; title 
CoOBtS, Vol. IX.. p. 222. , 

(/) Land Drainage Act, 1891 (94 U 25 Viot. c. 133). s. 33. 

(a) IMd., s. 47; see also title Courts, VoI. IX., p. 929. 

(k) Land Drains^ Act, 1891 (24 & 25 Viot. c. 133). i. 47. The appeal 
must be made witbin four tnonths of the making of the order and notice 
must be given to the CommUeioners ten days prior to quarter sessions, 
stating tl^ nature and ground of the appeaL The appellant must also 
four dm from the service of suoh notioe enter into recognisanoes, with 
iwo^dilierent enreUes, before a justice of thepeaoe (i5id.). 

(f) ibid., a 49. Arbitrators are appointed by the parties or by the court 
in case of disagreement. The award is enforoeabie as an order of qusr^ 
sassiou. The provisions of the Arbitration Aot, 1889 (52A 58 Viot. c. 49), 
apply («Hd.. a. 29, debudule); see also title Arbrratiok, Vol. 1., p. 438. 
Ik) 24 A 25 Viot. o. 133. 

(f) ibid., f. 50. The prooeduiu U the same aa under the Lands Clauses 
Consolidation Act, 1846 (8 A 0 Viet.e. 18), in ease of diluted oompeniation 
authorised to be settled by justices or arbitration. The oosti are in the 
diseretioD of the arbitrators (Land Drainage Act, 1861 (24 dt 95 Viot 
\ 133), 1. 90). 
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1362* Fines, amerciftmeuta and penalties imposed by the Cominis* 
sioners on individuals or bodies corporate for not cleansing, r^mring 
or maintaining, or for obstracUng or injuring any of the walls, 
ditches, banka, gutters, sewers, got^ bridges and streams, or for any ^«ooytrj ot 
other cause within their jorisdiction, may be demanded and received 
l)y the treasurer, clerk or other person ap|)ointed to receive the 
same (m). If not paid on demand they may be raised by distress on 
the warrant of the Commissioners (n). 

A single Commissioner may, on the complaint of any expenditor 
^r other officer of sewers that a person liable to the payment of any 
tine or |)enalty has not paid it, isbue a summons nxjuirmg such person 
to appear before any two of the Commissioners to show cause why be 
refuses to pay; and the two Commissioners can issue a warrant to 
levy the sum by distress, if satisfied that be is liable to pay (o). 

Scot. 13 .—Legal ProeecdingM hyand against Commmwncrs. 

1353. Commissioners of Sewers may sue and be sued in the came itgsl pm* 
of any one Commissioner, or in the uame of their clerk (p). When 
suing in respect of their property; it is sufficient to describe the 
property ael^longiog to the Commissioners without specifying their 
names (^). Actions by or against Commissioners or their clerk do 
not abate by the death, rosiguatioii, or removal of the Oommisaioncvs 
or of tboir clerk or because of the expiration of the Commission (r). 

(m) Sewen Act, 1833 (3 As 4 Will. 4, c. 22). s. 83. All penalU^ aed sums 
ot money directed to be recovered unmmarily can be lecoverod before two 
juRtices under the procediiro of tbo Sammory Jorlsdietioo Acts (Land 
brainage Act, 1801 (24 dc 20 Viet. o. 133),#. 51). As to fines for non •repair, 
see also R. v. Raker (1867), L. R. 2 Q. B. 021. As to fines lor broach 
laws and urdinaucea of the Comuusaioners. soo CfoiRmoa v. Brieiol aiul 
8<yuiK WaUi Union ilcul. Co. (1863), 1 Ileui.S^M. 53t. Offleors may be fined 
((Tallis. Beading upon statute of Sewers, p. 175 ); and dyke*reevea may be 
fined (or rofasiu to take office (Sewers Act, 1849 (12 A 13 Viet. o. 50). s. 5). 

Jurytnen, witnesses aud shcrifTs may be fined for non complianoo with the 
statute (Sewers Act, 1833 (35c4 Wdl. 4. o. 22). s. 27; aud see Ex parte 
Taylor (1829), 8 Y. 5( J. 91: BxfarU (heet (1321), 9 Price, 117). AsU} 

*' amerciament,'^ see Ramey v. EomobeU (1840). 11 Ad, & El. 3^. • 

(n) Sowers Act, 1833 (3 £ 4 Will. 4, e. 22], s. 53. For form ol warrant, 
see ibid., s. 64. 

(o) Sewers Act, 1849 (i2 k 13 Tiot. o. 50), s. 7; and sec title Batk:^ 

* AW tUTiNO. Vol. KXIV.. p. 110, note (m). The summons or warrant 

may indude several persoos (Sewen Act, 1849 (12 5i 13 Tict. o. 60), a. 8). 

The warrant may be directed to any person the two Oummissioners may 
deem fit (itid., s. 0). Under the Sewers Act, 1841 (4 5 Viet. c. 46), the 

warrant hi^ to be under the hands of at le^t six Commistiouers. 

(p) ^wers Act, 1633 (3 & 4 WilL 4, o. 22), a 67. (k>mmiasioaers acting 
in oond lUie performauee of a public duty are only liable for injury to the 
ludividud li they have been guilty of neghgenoe or want of skill in doing it 
(<?rocer«' Oo.T.6onne (18d6), 8 ^oit, 366); and see Jonee v. Btrd <1822), 

1 Dow. & By. (A. B.) 407; title PuBUC AUTuosrtns and Poblic 
O rriCBBS, Vd. XXIII., p. 313. As to the payment of expenses of legal 
prooeediugs, tie title Batbs and Batiko, Vol. Z^V., p. 104. _ 

( 9 ) Sewers Act, 1833 (3 de 4 Will. 4, c. 23), s. 47. So also in iil&otmeats, 
informations or oomplaints it is lufiloient to staU» that the pmperty 
helongf to the Commusionen, without specifying tbeir names (Criminal 
IaAW Aot, 1626 (7 Goo. 4, o. 64), s. 18; Suiomary JurisdJoUou Act, 1648 
(II & 12 Viot.c. 43). H. 4). 

(r) 8owcn Act, 1833 (3 (k 4 WUJ. 4, o. 22), $. 67. 




788 


Sewbbs akp Deadts. 


8B0T. 13. 

Lefftl 

Proce9dls£6 
bjr and 
ftAftlDSt 
Commift* 
sionen. 

lojanctloo. 

HftDdJUQU& 

lodictmctit. 


DnioftgQ 

ililUicU 


A clerk or ConunisBioDer in whose name proceedioge are taken is 
entitled to be relmbarsed all costs, charges, damages and expenses (a). 

Injunctione may be granted to restrain the undue exercise of 
authority on the part of Commissioners (h). They may also be 
grauted at the suit of Oommissionera (c). * 

A writ of mandaiune may be grant^ to compel Commissioners 
to tarry out their duties, but is only granted if there is no other 
specific remedy (d). 

Indictments can be preferred against Commissioners in all cases 
where public bodies would be indictable (s). Commiasioners also 
have power to prefer an indictment against any person injuring 
their lands or property (/> 

Sbct. 18.— £{cc(ict Drcwage Di$trict$ Mid Drainag 0 Boards^ 

1364. The proprietors of not lees than one-tenth of the acreage of 
any bog, moor, or other area of land requiring u combined system 
of drainage, warping or irrigation, may, with the consent C^) of the 
Board of Agriculture and Fisheries (A), and subject to confirmation 
by Parliament, constitute such area a separate drainage district (t). 
But DO place witbin the limits of any Commiseion of Bowers or of any 
borough or urban district council may form a separate drainage 
district or port thereof, without the consent of such Commissioners 
or council (i). 

(a) 8ewen Act, 1S33 <3 i Will. c. 22), s. SS. 

(b) A.-O. ▼. FaH>€4 (ISdS), 2 Uy.A Cr. 123, per Lord Cottekuau, L.C<, 

at p. 133; Alien (1727), 1 Dick. 40; scealao Iledley t. DaU/t (1S80), 

13 Cb. D. 403; Kerrwm ▼. Sj>arrov (ISIS). 10 Ves. 440; and comparo 
title iNXUNCnoH, Vol. XVII., pp. 227, 262. As to colliug in quustioa 
Aid laws aod decrees of the CcumissioDvrs, sco p. 777, oiUe. 

(c) See CfMMMii V. Brieiol andS^uth WaUi union iZotl. Co. (1863). 1 
Hem. 6l M. 031. 

(d) it. y.QambU (1830), II Ad. El. 69 ; H. v. Brieiol and Bzeter Bail. 
Co. (1843), '4 Q. D. 162; B. ▼. KeOc (1841), I Q. B. 660 (decided under a 
local Act). Mandamus will be granted to compel tbe Coumissiooere to 
mske coxnpeDsatJon {S. t. Barrlm Zocof Board (i860). 1 K. 4&K. 1088, 
Ex. Ch. i leo also B. t. B%$tx Sewert Commi$tioner$ (1823), 1 B. C. 477; 
Pcbbiap Setssrs Commienonere v. B. (1686), 11 App. Cm. 440; B, v. 
Norfolk CoMini$$ionfr$ (I860), 15 Q. B. 649); or to compel Com mUsioners 
to levy a rate (B. ▼. Tendrin^ ete. Seven Comn%s9ionor$ (1727), 2 Ld. Kayo). 
1479); and see B. v. Ov#« Bank Commueionere (1836), 3 Ad. A El. 644; 
Oalloworlky v. 8sl6y DamDrainago Commiitionen, [1602] 1 Q.B. 348, C. A.; 
see also title Caowx F&acticb, vol. X., pp. 77, 87, 80. 

(€) See B. y. Birmingham and GloueuCfr BaiL Co. (1842), 3 Q. B. 223; 
B. ▼. Paghom^ SueeesCt 8ewer$ Commueionen (1823), 8 B. A (J. 366; and, as 
to indieUble nuisances, see JHmee v. Pedov (1850), 16 Q. B. 278; S. v. 
Ward (1836), 4 Ad. A£l. 384; B. v. BetU (1860), 16 Q. B. 1022; title 
C^K^txai. Law axv Pnoesnuus, VoL IX., p. 412; see also ibid,, 
pp. 236, 236. 

if) Sewers Act, 1833 (3 4t 4 Will. 4, e. 22), s. 47. In this case tbe property 
can be laid in the Cotnoiisalonen generally (Criminal Law Aet, 1826 (7 Geo. 
4, 0 . 64), s. 18); see p. 787, safe; and see title (TuUDfAL Law aXD 
PmoctnoBE, VoL IX., pp. 784, 786. 

(g) Tbe method of ootaining this consent is aimlUr to that set out at 
PP- 774* 776, anU; aod see Land Drainage Act, 1861 (24 it 26 Viot, 
e. 133). a. 64. 

(A) See title AOXICULIUXE, Vol, 1., p. 270, 

{%) 2M.. e. 63. 
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1366. Thd superisbetidence of matters relatiog to drainage within 
drainage dietricte is vested in "drainage bwds’* wmcb are 
elective (j). These boards are bodies corporate and have power to 
hold lands for all the porposee of their constitution {k). The powers 
of Commissionhrs within a drainage district cease when it brnmes 
an elective drainage district 

Subject to the provisions in the provision^ order constituting 
the district, statutory regulations applv with rapect to all drainage 
boards (m), the electors to drainage Wards (n)i and the mode of 
conducting electioua to boards and their proe^ings (o). 


(j) Land Droioage Act, 1661 it 25 Vkt. e. 135). s. 66. The Corn* 
nuisloncre OUaM Act, 1847 (10 Sb U Viet. c. 16), si. 56—60 (contracts 
and exccatiou c! deeds); 60—64 (UabUitics and legal prooeediAgv), 

ss_74 (unpointmcnt and aoeountsbjlity of ofDocn). 80—05 fsocouoti), 

00—101 (uotioos and orders), apfdy to draioage boards (Land Drainage 
Act, 1S61 (24 it 25 Viot. o. 133), s. 71). ^ ^ 

(2) Ibid., s. 60; see. further, title Bates akd Bstibo, Vol. XXIV., 
pp. 102, 103. As to appeals, see iHd., p. 103. 

(l) L^d Drainage Act. 1661 (24 5 b 25 Viet. e. 133), s. 67. 

(m) For these, soo a 68. The provisioasl order is evidonoo that 
all the required formalities have been obserred (iOid., s. 65). 

(n) For those, see ibul., t. 00. 

(o) For these, sec ibid., s. 70, Scbedulu. 
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SHAFTS. 


See Mimes, Minerals, and Quariiibs. 


SHARES AND SHAREHOLDERS. 

See CoupANii£8; Shippino and Navioatiok; Bxock Exciianob. 


SHEEP. 

See Aniuals. 


SHEFFIELD MARKS. 

See Tiudb Marks, Teudk Namkh, akd Dk^iions. 


SHELL-FISH. 

See Fxshkribs. 


SHEULCY’S case, rule in. 

See Drbds avv Otxikr Ikbtrtjmbvts ; Fbcpktuitikb ; PBneoNAii 
Propbrty ; Rbal Property arp Cuatxklb Bbal ; Settle- 
mbrtb; Wills. 
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SHERIFFS AND BAILIFFS. 

PAOV 

cTaht J. BHKRIFPS: TUErU AVPOINTMBKT ANH QUAETFIUA- 

TION . •. IMt 

SRfTj*. 1. NATtfA* OP OppJOl . “92 

HTxrr. 2. Utoit SiiKstm op Covhyi^s at I^ahoe - - • “93 

Sub-aoct. I. Appoiniineiit 793 

8ub*80ct. 2. (iuHliftcution 795 

Sab-60ct. 3. l^emptionn 795 

^ub«»oct. 4. Tounro of (ifflco 795 

Bbcr. 3. Sjisrifvs ok Covktiks op Oitjea a:<d Towns - • 790 

Bect. 4. 8kkkipk6 op tdb CrrT op T^ondon - - * • • 796 

Swn'. 5- VhAfsciwHH - 793 

Fakt II. UNJ>EU-8nEBIFP8, nEDirTIES DAIIJFFH. AND 

OFiaCERS.T.»9 

fiKOT. 1. DNOKH-RllBmPPd -.799 

Rnb'Kcct. I. Appointment mid Tonuro of Dfflco ... 799 

Sul>-aoet. 2. Nuturo of Office and Piitioo .... ^00 

Spci*. 2. HrxonvAHX ov itik City op - - - - SOI 

Skct. 3. Deputies 

BECI'. 4. BAILtpFti AND OPPICEKa ...... 903 

Pa HI III. DISQUADTFICATIONS OF S11ERTFF8 AND OFFICERS ft04 

> 

Paut 1Y. POSYERS, duties, and IJABILITIES . . . e05 

Skct. I. At A8«51ZES ......... 305 

8kct. 2. At UuABTK.a Sessions 806 * 

Sect. 3. JuDiciAt FunonoKS 307 

Sub-sect 1. In^OoDcrul 307 

Sub-sect. 2. Writs of Jiiquiir ...... 808 

Sub-sect. 3. Uudor the DsnJs Clauses Acts ... 8 O 8 
Sub-scct. 4. Inquisitions on Writs of Effyit - • 308 

Sect. 4. As to Juries -.809 

Sect. 5, As to Elbotioks 809 

Sect. 6. As Cqnssrvatobb op tub Pkaob - - -811 

Sect. 7. Fjcecutioh ok Process - - - - - -*8il 

Sab-sect. 1. Beccii»t and lihcecution o4 Writ - - - 811 

Sub-seoi. 2. Return to Writ ...... sia 

Sifb-wot. 3. Arrest on Civil Prooees . 

Sub-sect. 4. Receipt of Crown Debts - - . ^ - 820 

Sub-sect 5. liability iu reepeot of Ooods Seized • - 823 

Sect. 8. Euoutiok ok Sbbtbivoe op Death « . - . 323 

Sect. 9. Prooijiiiationb as to Fairs • • • . 426 
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6scT. 10. PintucATiON oy Botal Proglauatioxs - • • 826 

Bscrr. 11. Liabilitt op Sobripf for Aon op OmcsBS • * S26 

Sect. 12. PtmiBBURKT yoB MidcoxDVcr - - - - 830 

Pa^t V. FEES AND POUNDAGE. • • 833 

Sect. l. Iv OnmAt S32 

Seot. 2. Crowk Process •••••.•• 833 
Sect. 3. Prooeedikos other tiuh Ceowk Prooebi > - 835 

Suli-eoct. 1. In Genonl ....... 83A 

8ub*80ot 2. PoiiodAge *«*•* ~ * * *835 

Sub^ieet A Writ of Fitri >*aeta» ..... 836 

Sub'Mct 4. Othef CitU Pfocoss. Inquiiitlons, and Jury 

ProcoM ....... 837 

Sub-Mot. 5. Action for Poos ...... 340 
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Part YU. ACCOUNTS 



For Sail%f$o/Mancri- 
CwH 

Crown ProoMi . • • 

Bailifo . . • 

DuHe$ at SUftiora . . . 

Dutin of ShoHJfo os Co Juri'es - 
ASmtuCm • . . . 

Jnitrjtlmdor Bhm'fo • 
FohUe Authoritiei iVoCoeCton 

• 

WrU$ of Inquiry . . • 


CoPTlfOLDS. 

„ CorHTT Courts. 

„ Crown Peactice. 

.. Distress. 

.. Elbchons. 

M Juries. 

M Execution. 

„ iNTUriJUliRH. 

„ Puiitro AurnoRiTTEs and Public 
Officbba 
.. Courts. 


Part I—Sheriffs: Their Appointment and 

Qualification. 

Sect. 1 .—Nahtn of Office. 

1356. The office of sheriff is a coinpnleor^ office of great antiquity 
and importance (a). A person duly qaalifi6d({i) to serve in the 
office can only cl^m exemption by virtue of an Act of Parliament 
or Vitters patent («), and 1 ! a person duly appointed refuses to serve 


(a) The sheriH is described in Com. Dig., tit County (B. 1.), as the 
prineipsl officer in tlte county. The Lord-Lieutenant is'now the Qrst 
officer in^6 county; and, as to other offloeri of the county, see title 
Local Gotibnusmt, VoI. XIX., pp. 343, 343. 

(5) As to the ^ualidoation, see p. 795, port 

(e) B, r. Larwood (ItHh i Ld. Mym. e9, Z2, 33. As to the exemptions 
from liability to serve, see pp. 795, 706, port. 










Fart I.^SHSRiFrs: Thsir Apponniciifr a9d Quautioatioh. 

he 18 liable to a orimiDsl information or to be indicted (<f). The 
greater part of the ancient civil and criminal joiiediction of the 
Bheriff hae been tranfiferred to the modern conntj courts and 
justices of the i)eace, but he still eiercieee some judicial 
fuociioiiB(e), and has ministerial powers and duties of an extensive 
and important oharact6r(/). 

1357. Before entering on thu execution of his office every sheriff 
must make and subscribe a declaration that be will well and truly 
serve the King, and promote His Majesty's profit in all things 
belonging to his office as far as he legally caOi and will truly 
•preserve the King's rights, and do right to both poor and rich in 
all things belonging to hiis office, and will truly and diligently 
execute the law, and in all things well and truly Mave himself in 
his office, and discharge the same according to the boat ol his skill 
and po\Yer(p). The declaration must be made and subscribed 
before a judge of the High Court or before a justice of the peace of 
the county lor which the declarant is sheriff (A). On making the 
declaration the sheriff is, without payment of any fee, entitled to 
exercise all the powers and authorities incident to bis office (i). 

The declaration of office is exempt from stamp duty, and must 
be transmitted to the clerk of the peace lor the county, and be filed 
by him among the records of his office (k). 

Hrct. 2 .—High Shenffi of CowUici at Ijarge, 

SUB-SsCT. 

1356. A high sheriff is a]^pointed annually for every county at 
large (0» excopt in the case of the counties of Cambridge and 
Huntingdon, for which only one high sheriff is appointed as il 
they were one county {m\ 

The authority of a sheriff does not extend beyond his own 
county (v), 

1359. On the 12th November in eveir year, or, if that day falls 
on a Sunday, then on the ensuing Monday, persons fit to serve as 


id) A.-Q. T. 7tt<id (1678L t Mod. Bep. 299 ; ▼. Xarwood (1695). 1 Ld. 

• Kaym. 29: R. t. IToodnw (1798), 2 Tom Hop. 731; E. v. Uutihinttta 
(1893). 32 Is. K. Ir. 142. 

{$) 8eo pp. S07 of teq.ypoit. 

if) See pp. SOS, 806. 809 ei leo.. pat, 

(p) SberiffB Act. 1987 (60 6c 61 Viet o. 56). s. 7 (1). For fonu of declara¬ 
tion, see iMd., Sched. II. There are enpropriate Tariations in the ease of 
the sherifi of CornwaU. As to the liability of the aberilT lor the default 
of hiB oAder-eheriff, see pp. SSd ei Mf., pat. • 

{k) Shorifis Aet, 1887 (60 & 51 Yiot t. 55), 8. 7 (1). 

(i) 260., a. 6 (8). « 

(i) Ihid.t a. 60 (1). The clerk of the peace is entitled for filing the 
deelmtion to*recciTe from the sheriff anch fee aa nay be fixed trom time 
to time by osaotuients relating to feca of clerks of the peace, %Dd. until 
any fee ia so flx^, fee of w. (sbid., a 30 (8)}. 

(l) Ibid., a 3. 

(m) Ibid., a. 38. 

(fi) Piatt T. Ltmdm 8h9nffi (1560), 1 Plowd. 37 a. 
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high shoriffs are nommatod in the onstoxnar; manner (o) for eveiY 
countj at large> except the counties of Cornwall and Lancaster (p), 
at the Boyal Coorts of Jastice b; the Lord Obancellor, the Ohan- 
cellor of the Exchequer, the Lord President and others of the 
Privy Conncii, and the Lord Chief Justice, or any‘two or more ol 
(hem, with the judges of the High Cout^ or any two or more of 
the^n (j). 

1360. The names of the persons so nominated (v) are afterwards 
engrossed on a roll of parchment and presented to the King in 
Council I and His Uajesty appoints the persons to serve by pricking 
with a silver bodkin opposite to the names in the list of persona 
nominated, a ceremony known aS' ** pricking the sborifTs," the 
name pricked being osnally the first one on the list The names 
of the persons so appoint^ are forthwith notified in the Tjonthn 
OasctU, and warrants are made oai(r) and signed by the Clerk ol 
the Privy Council and transmitted to the persons pricked, the 
appointments so made being of the sameefiect as if made by patent 
under the Great Seal (c). A dnplicate of the warrant of appoint* 
inent must within ten days after the date thereof be transmitted 
by the Clerk of the Privy Council to the clerk ol the peace of the 
countv for which each sheriff is appointed, and be enrolled and 
kept ])y him without fee (0* 


Sheri Sa of 
LoDcatter nd 
of CurnwAU. 


1361. The sheriff of the county of Lancaster is appointed by the 
King, as Duke of Lancaster, the list of persons liable to serve being 
submitted by the Chancellor of the l>nchy. 


S o) Tbe metbod of aominalioD is os follows tli^ great ofllcislt and 

£cs have taken their places ou the benoli, tho Kiug's Kotuembrancer 
reads tbs naniee of nominees for serr^ as sheiiffs in tlio various coantiei 
Fd the preceding yeor. Ibe names of the sheriffs actually in office arc 
then struck out, and the senior judge of assise who went the Isst summer 
circuit ^vos in another name, which is as a rule adopted and placed on 
the Domination list. If dcatlis have occurred, or excuses arc made and 
silowed, other names are suppltod, so as to mako up a list of three names 
for each county, the natnes >o settled being read out by the King's 
Hoxnembranrer and t^ento be nominated as placed on the roll. Excuses, 
such ss want of sufficient means, ore sometimes made in open court, but 
as a general rule all excuses are forwarded previously zo Uie office of the 
Privy Council (os to the Privy Coanoil, see title Cokstitvtional Law, 
Vol. Vi I., pp. 51 fl ieq.), and are mentioned by the Lord Prosident of the 
^uDcilj soe 13 L. J. 71$. * 

(p) Sm the text, infra. 

(y) Sboriffs Act. 1087 (50 & 51 Viet. c. 05), s. G (1), (4). This applies to 
sheriffs of the counties of London (Local Government Act, ISSS (51 & 62 
Viet. 0 . 4^, s. 40 (2)), Middlesex (sbtd., s. 40 (0); see note (d), p. 790, 
po«l), and Westmoreland (Sheriffs Aet, 1887 (50 k 51 Viet. o. 55), s. $1), and 
to each conaty iu Wake (tbid.b In ancient times sheriffs were electsd by 
th^ ixkhabitants of countj^, and in eome cases the offioo was hereditary (1 
Bl. Com. 839, 340). The electioDS by the inhabitants were put an end to 
by stat. (1315) 9 £dw. 2, 2. and the lost of tlie hereditary shrievalties, 

that of wsAtmorelasd, was abolished \>y etat. (1850) 13 k 14 Viot. o. 80. 

(r) For form if warrant, see Sheriffs Act, 1887 (50 Sc <11 Viot. o. 55), 
&ob<M. I.« 

(s) Ibid., s. 6 (2). Prior to 1813 the appointment was made by patent 
under the Great Seal; see Fines Act. 1833 (3 & 4 Wifi. 4,o. 99), s. 3, ropoaled 
by the Sheriffs Act, 1887 (50 5c 51 VJet. o. 65). 
it) IM., s. 0 (3). As to the declaration of office, see p. 793, oafs. 
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Tbe shri^valft^ oi ihe county of Cornwall ia annexed io the 
Duchy I and the apTOintnient of tbe eberiff ie made by tbe 
Prince of Wales, ae Duke of Cornwall (a). 

St7B*SsOT. 3.— QualifieaUcm. 

• 

1363. A. person may not be appointed hif^b sberil? of a county at 
large unless he bas sufficient land within his county to answer tbe 
King and bis people (b). ^ 


SSOT. %. 
High 

Bherlft of 
Counttet at 
Large. 

QosUflcsUoD. 


8uB-9B7r. Z.-'EasempHonM, 

1363. Members of the House of Commons (e), fiold officers of tbe Bsemptiou 
TeiTitorial Force (d), the Post mas ter •General and officers of the 
Post Office (t*), Gommissioner^, officora, collectors and persons 
employed under the authority of tbe Commissionors, in relation to 
inland revenue (/), and officers of customs (< 7 ), are exempt from the 
liability to assume or serve tho office of high sheriff 0 ! a county at 
large; and a person who has been high sheriff 0 ! a county tor a 
whole year may not within tbe three years next ensuing be 
appointed high sheriff of that county unless there is no other 
person in tho county qualified to fill the office (ft). Officers of Afnj 
tbe regular forces on the active list are incapable of. being nomi* 
nated for or appointed to the office of high sheriff (i). 


Sctb-SecT. of Ofie^. 

1364. The office of hi({h sheriff is hold during the pleasure of thu Teanrs oi 
Crown, and is an annual one. the grant of ihe office for more than 
a year being void (ft). The office is not avoided by the demise of 
tho Crown, nor in Cornwall by lb a demise of tho Duchy of 
Cornwall (0, nor by the snccesKion of tho sheriff to a i)ocrage(m). 

(«<) Tht 2*riHC9'9 Cfuo (iUOO), 6 Co. Rep. I; R^e ▼. BreuUm (182U, 

3 Man. & Ky. (S. a.) 133, 4S0; Sheriffs Act, 1887 (80 U 31 Viet. 0 . 65). s. fj. 

(i) Shorilts Act, 1887 (60 & 61 Viet. c. 56), 4. What is a sufficiency of 

land has never been laid down. A sheriff, however, should be a mau of 
conaiilcrablc means on account of the expenditure requisite for tbe main* 
tcuance of tho dignity of his office, tho neceaaaiy expenses bring very con* 
siderably in exceea ot the eiooluments and aliowancce. 

(c) A roaolution of tho House of Commons of the 7th January, 1SS9, 
declares iWo be a breach of privfiego to Domioate any member for the* 
office of high sheriff of a county (Journals of the House of Oommons, 

Vol. IX., p. 378 ; Vol. X., pp. 824, 835). 

(d) 8ee title Rotax Foacss, p. 96, onU. 

(e) Poet Office Act, 1908 (8 Rdw. 7,0. 48), B.43; see title Post Omez, 

VoL XXII., p. 630. 

(/I Inland Revenue Regulation Act, 1800 (63i & 54 Viet. e. 21], s. 8. 

For definition of *' inland revenue,** see ibid., s. 30. 

(a) Cuatoms Consolidation Act, 137G (89 6s 40 Viet. c. 36), a. 9; see 
title Revekus, Vol. XXIV., p. 545. 

{h) Sheriffs Act, 1887 (50 & 51 Viot. c. 65), a. 5. 

it) Sec, generally, title Rotal Fobcbs, p. 96, anU. # 

(ft) Sheriffs Act, 1887 <60 U 61 Tlot. o. 56), s. 3 (1), (8). Although the 
high sheriff of a county may be dismissed aWtbe pl^ure of the ^own, 
the Sing oani)ot legally deprive him of part only of ms^ffico or grant any 
portion of the office to another (Jffhoa'i Cass (1584), 1 Co. Rep. 82 b). 

(l) Sheriffa Act, 1887 (60 A 51 Vkt. c. 55), a. 3 (8); Dcffike of the 
Crown Act, 1001 (1 Edw. 7. o. 6), s. 1 (1). 

(m) ftfordanfs Cass (1588), Cro. Elis. 12. As io the effect of tho death 

of a high sheriff, sec p. SOI, pest « . 
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HttT. 1 

Ulgli 

Sherlilk of 
Counties at 
Larfff. 


AppoictBient. 


Qualification. 


Kjtanptlooi. 


Klectloa of 
sherifta. 


SHSBI7F8 AKD BaHJFIS. 

# 

Evot; aherifT of a county at large most continiie to act ee auoh 
until bie euccesdor baa maae the reqniaite declatation and entered 
upon the of&ce (n). 

The sheriff of a county may not transfer hia ofBee or let to fena 
hia county or any part thereof (o). «• 

Sbct- 8 .—of Counties of Cities and Towns. 

1^66. In dTei 7 borough which is a county of itself (p), and in 
the city of Oxford ((;), a sheriff is appointed by the city or town 
council on the 9th November in every year at the quarterly 
meeting of the council immediately after the election of the mayor» 
and holds office untiJ tbe appointment of hia BuooesBOr (r). ' 

In the event of the death or incapacity of ai^aheri? so appointed 
during the tenure of hia office, the council mhat forthwith appoint 
another fit person to execute the office (o). 

1866. The neceasary qualification of such a sheriff is that he 
ahould have sufficient property, whether in land or personalty, to 
answer the King and hia pMple(&). 

1367. The same exemptiona from liability to serve apply to aboriffd 
of counties of cities and counties of towns, and of the city of Oxford, 
08 to high sheriffs of counties at ^ge, with the exception of the 
exemption of members of the House of Commons, of field officers of 
tbe Territorial f'orce, and the exemption for three years of any 
person who has been sheriff of a county for a whole year (c). 

Sect. A.^Sheriff's of (ke City of London. 

1368. It is an ancient privilege of the Corporation of tbe City of 
Loudon to elect sheriffs for the City (d). The office is held of the 


(fi) Sberiffi Act, 1887 (60 U 61 Viet. c. 66), s. 7 (2). 

(o) Ibid., a 19 (2). As to the duty of tJie coroner to act In place of 
tbe sheriff in tbe execution of proem and under tbe Lands Clauees Acte 
where the sberifl is personally interested, see title CoaoNios, Yol. VIII., 
pp. 248 ei $$q. 

(p) A city or town may be ooDstitutod a county of itself by cbaitor from 
the Crown, and U thereby excepted from the authority of the sheriff of the 
* county at large {Skerrey r. Jtickardson (1601), Poph. 16, 16); and sec 

title Maoistratxs. VoL KIX., p. 540, note (/}. As to county boroughs, 
see, farther, title Local GcvaBKKRNT, YoL ilX., pp. 300. 301. 

iq) Tbe city of Oxford, though not a couu^ of itself, has a right to 
appoint its own sheriff. The sheriff of tbe city of Oxford docs not execute 
wnts from the superior courts {Oranger ▼. TavnUm (1BS6), 3 Bing. (w. c.) 
64). As to Oxford, see, further, tbe toxt, infra; tiUoL ocalGoveukuent 
Y ol. XIX., p. 309. 

(r) Municipal Corporationi Act. 1SS2 (46 U 46 Viet. e. 60), s. 170: 
Sheriffs Act. 1687 (60 & 51 Viet. e. 56), s. 36 (1): see ibid., k 7 (2). As 
to the declaration of office to be mado by the sheriff, see p. 793, ante. 

(nl Sheriffs Act, 1887 (60 it 51 Viet. c. 65). s. 38 (1). 

(b) IbuL, s. 38 (2)i comnaro note (5), p. 795. <mU. 

(c) JS. ▼. HofOwme ( 1826 ), 5 B. Sc C. 410,439, n. As to the exemptions, 
see p. 795, anis. • 

(d) See Sheriffs Act, 18S7 (50 k 51 Viol. c. 56). s. 33 (I); and seo title 
Metfopolis, Vo). XX.. pp. 401, 429. Formerly the sheriffs of the Oi^ 
of London acted jointly as the sheriff of Middlesex, tlio (Corporation of the 
Qtyof London having uougUt tbe sbrievohy of Middlesex, InUr alia, from 
Henry VI. for a fee-form rent of £315 (Porliamontary R^rts, Ci^ and 
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Corporation, nhieh is answerable to the Crown for its doe execation Bscr. 4. 
^on we part of the sheriffs and their officers (e)» SheriA of 

Two sheriffs are elected annually, and they jointly exereiee the the City of 
office of sheriff within the City(/), Lon^n. 

The election takes place on Midsamtner Bay (p) in the Court of rracedare. 
Common HaU(A)> the choice beinn limited to persons in nomination, 
that is to say, (1) aldermen who have not paesed the et^r; 

(2) freemen nominated by the Lord Mayor, not exceeding nine in 
number; (8) freemen nominated on the day of election by any two 
electors (i)« The precepts for the election are issued by the Lord 
Mayor, and the election is decided by a show of hands, unless a 
*poll is demanded, in which case the poll is taken in accordance 
with statutory provuion8*(il), fbe list of voters bemg prepared by 
the Secoudarv (/)• A bond of £1,000 is reouired to be given by 
the eheriffs^efect for due aitendanoo at the Guildhall to be sworn 
in (m). 

1369. The approval by the King of the election of the sheriffs is An[»roTHi 
necessary. This ie signified by royal warrant under the seal of 
Iho Chancellor of the Exchequer, the warrants being delivered to 
the sheriffs, or tbeir duly authorised agents, without fee, between 
the 90th Septembe r and the l^h Noveuiber, and the election being 

<'gunf 7 of London AmATgamation, Vol. IL, IS04 [C 7493], p. ISS), but 
the sbeulf of the county of Middlesex is now anpoioted in the same 
manner as the shcnlXs oi other connUes at large (Ia^coI Coverameut Act, 

IBSB (31 U 32 Vict. c. 41), a. 46 (6), by which tb^ right of the Corporation 
of ihc City of I^odoD to elect the sueriff of MiddJfeex was taken away), 
and the aathority of the sheriffs of the t ity of Ix>Qdoo does not extend 
beyond the ( Ity {ibid., s. 41 (8)). As to the ('orporotioo generally, see 
title MKTHoroLiA, Vo). XX., pp. 422 rf seg. 

(s) Farliaineniary Ilepoits, City sod C'ouniy of London Anjalgsmatien, 

Vol. JI., 1894 IC 7493J, Appendix iit, 63, 64. 

(/) Sbrriffs Act, 1887 (50 & 51 Vict. o. 65), s. 33 ; Parlianeutary Reports, 

('ity Mid ('ounty of Loudon Amalgarnation, Vol, II., 1894 (C 7403], 
j^pendices ni., 20 ; v., 4; and see title Metropolis, Vol. XX., p. 401. 

The duties of the abcrilTs of the City of London are almost entirely 
ceremonial, their legal dutiee being performed by the Secoodaiy (see p. 801, 
port). Hicy attend the Lord Mayor on state oooasions, present petitions 
on behalf ot the ('orporatson to the House of Commons, and atteod* 
executions of capital nentenoa witbm the (Hty. It is tlioir priTilege to 
wait on the Soveruigu, by the direction of the Corporation, with the City 
^membrancer, to ascertafn the royal wiUand pleasure aa to the recaption 
of addresses from the Corporation (Parliamentary Reports, City and 
County of London Amalgamation, Vol. 11., 1804 [(; 7493], Appendix iii., 

21 ). 

(a) Casual vacancies are filled up by elecimns on days fixed by Court 
of Aldormon. 

(A) the mayor, aldermen, and such of the liverymen of the eeverol 
oompanios ot the ('ity of T«ondon as ere freemen of the < i^, in Common liall 
assembled. The Lord Mayor presides, and there must oe preaoot at^east 
four aldenncu aud ono of the sheriffa (tMd., Aupendicoe iii., 20, 21 ; t., 4), 

(i) /Wd., Appendix viii., 7. 

(k) City ot« jxindon Ballot Act, 1887 (50 U 5J Viet. e. xiii). The 
provisions of the Ballot Aot, 1871 (35 & 36 Viet. c. 33), are madqapplicable 
so far aa cboumstanoea admit; see tills Elbctions, Vol. XIX.. p. $94. 

{{) Parliamentaiy Reports, City and County of London Amalgamation, 

Vol. II.. 1804 [C 7493], Appandix liJ., 20. 

(fa) ibid., Appendix T„ 4. * 
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Sect. 4. deemed approved unleftB tlie warranU are etajed hj order of Ilifl 
Sherifis of Majesty in Council on or before the 80th Bepiember (n)» The 

the Citv of warrants are filed in the Central 0£^ of the Supreme Court (o). 

XiondoiL 

—: 1370. If a person, being duly elected, declines the office of 

sheriff, he is liable to a fine (p), the pajrment of Irhich exempts 
omoe. him from future liability to serve, nnl^s he afterwards takes on 
liinvwlf the office of alderman, in which case he continueB liable to 
serve notwithstanding the payment of the fin6(^). 


Sbct. 5.— 

is>w«r to 1371. The Crown has power at common law to grant to a town* 
Rrant the franchise or liberty of choosing its own officer to 

roDciMS. exercise the powers and duties of sheriff (r). The technical name 
for such a franchise or liberty, exempt from the authority of the 
sheriff of the county, is ** bailiwick " (a), and the officer—tliat is, the 
lord of the franchise or other person or body corporate taking the 
place of the sheriff—is called the bailiff of the franchise (6). Most 
of these franchises or Ubertiee have, so far as regards the powers 
and duties of the sheriff, been merged in the counties in which 
they are situated, in pursuance of statutory provisions (c). 

QusUftcseioni 1372. No person may be appointed bailiff of a franchise unless 
be has sufficient land in his bailiwick to answer the King and his 


{%) Sbf^riffs Act. 1SS7 (SO k 51 Viet. c. 65), i. 33 (3). 

(0) Ibid., u 33 (3). 

(p) As to the araouDt and appljc>Atioa of the fine, sco title Mniaoroi.is, 
Vof. XX.. p. 401. 

(y) Parliamontary BeporU, City aod Connect J^ridon AmulgematioJi, 
Vol. IL, 1394 [C 7493], Appendix ill., SI. Tbo exemptions applying to 
eierlfTs o( ootuitlcs of citice and counties of towns apply in tbo ('ity ot 
Jiondon (ibid.: s^e n. 706, ; end. for a furtUox oxeroptlcn. soe title 

M:STaoPOLis, Vol. aX., p. 401. 

(r) 17 Vin. Abr.. pp. 37, SO, Ut Premgative of il»e King (M. h.) 18. 21. 
A aundred or vapeuuke may not now, m regariU thepoworH and diities ol 
Hberiff, be severed from the couoty (Sbenffs Act^ 1887 (>>0 5^ 51 Viot. o. 55), 
s. 16(1)). 

(а) 3 BL Com. 37. The ieriu bailiwick " is now oommoiity used to 
si^ify the place in vduob a sberilf has authority, wbethm* a county at large 
or otner district. 

(б) SheiilFi Act, 1387 (50 61 Viet. o. 55). s. 34. 

(e) Moat of them were so merged under the liberties Act, 1850 (13 & 14 
Viet. 0 . 105); tlie Cinque Ports sod ancient towns of Winchelsw and Rye 
under the Cinque Ports Act, 1855 (IS it 19 Viot. c. 43), a. 3. By the 
County of Hertford and Liberty of St Alban Ac^ 1374 (37 Sc 93 Viot. 
0 . 45), a 7, the liberty of St. Alban was made part of the county of 
liertford for all purpow, but provUioa was made by (6td., s. 93. fox 
saving the righto and privileges of the handredor or hei^itary sheriff of 
the hundred of Cesuio, la the Isle of Ely the chief baiUff, who U 
af^iuted by the Oown, acts as sheriff except with regard to summoning 
juries, that duty being performed by the sheriff of the oonniiee of 
Cambridge and nontingdon (Liberties Act, 1836 (6 5c 7 WUf. 4, o. 87), 
sa, 12, 15 i see P. 793 In the liberty of tbo Ilonor of Pontefract it 
is the dut] of tuo sheriff of the county of lork, and cot the bailiff of the 
Uhfrty, to exeonto oU writs of cxecutiou (stat. (1345) 8 5c 6 Viet. o. 72, 
s. 4). Comporo also title CoKFUrAonT PuncuASB or Iajvd aifD CoimK« 
SATlON, Vo). VI.. p. 37 f P. 308. potl. For oil purposes connected with parlia* 
mentary elections, franchises and liberties are ronsidered part of the county 
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people ((i) I and a bailiff of a franohiae tsoat either hold the office 

himself or put in bailiffs posseasmg a Bimilar qualification (e). Franchlies. 

13T3. So far as he has the powere and duties of a sheriff* the Podtionoi 
bailiff of a franchise is* generally speaking* in the same position as baiUiZof» 
a sheriff with respect to the appointment and reeponsibility for the 
acts of bailiffs and officers (/)* the liabili^ for miscondnet or 
breach of duty C/), the return of panels and juries (/)* ih^ due 
execution of writs (/), taking of fees* extortion* and otherwise in 
relation to the office and duties of a sheriff, except aa resards his 
appointment and tb| duration of bis office and that of bis Bailiff (^). 

Part 11—flnder-SherifFs, Deputies, Bailiffs^ 

and Officers. 

Sbct. 1.— Und<7'»Sh<nff$. 

Sub*BiS0T. and Tfiun 0 / Ofict. 

1374. Every sheriff of a county at large must, within one month AppoSQtmtnt. 
after tlio notification of his appohiimunt in the Ooieltef 

appoint by writing under his band a fit porson(/{) to bo his under- 
sneriff, and must transmit a duplicate of such written api>ointinent 
to the clerk of the poace for tho county, to be filod by him among 
the rocords of his office (i). 

Before entering on the execution of hU office every under sheriff Deciu^ucm 
must make a declaration in siuular form to that made hy tho high <'toiEco. 
Hhoriff(k), with appropriate vaiiations, before a judge of tlie ifigh 
Court or a justice of tUo |[^ace for the county for which he^is 

or division of tho county in which they are situated; see |>p. SOQ. 810, potL 
Aa to the dirrotiou of a writ to be issued within a fraitohliic, sen pp. HU, 

812, pott. 

{d) Sheriffs Act, 1887 (00 & 51 Vict.c. 55), t. 4; see note (6), p. 785, nnU. 

(e) :;^bcnff 0 Act, 1887 (60 & fil Viet c. 55), s. 34 (a). 

(f) As to the general powere, liabilities aud duties of sheriffs, see 

pp. 806 ft $tq., potL As to the executlDO of writs in a franchise, see 
pn. 8U. 812, peri. ^ * 

(p) Bhrritls Act, 1887 51 Viet. o. 55), s. 34. The high bailiff of 

Southwark, who is also ratuming ofHcer for the borough, is elected 
annually by tho ('or^ratAu of the City of London. Tho office is at present 
lield by the Sooondary of the City of London, the Corporation paying 
him a salary of £105 as bi^ bailiff. Ifo p^onns the onlinary duties of 
a shorifl in regard to tho stiminoning of Juries, the execution of prouesa of 
the High C 01 M and of tlie borough court of record within the borough 
etc., and attends oMises and quarter scssious for the oouuty of Surrey 
wbon required (Parliamentary Keports, City and County of Londoa 
Amalgamation, Vol. 11.* U94, [C 7493], App^dix iii., 65); and see title 
MxTEOPOLiS, Vol. XX., p. 427, note (r). 

(k) No particular qualification is necessary.^ A solicitor of standing u 

usually appointed. 

{i) 8henfla«Aot, 1887 (60 6^ 61 Viet. c. 56), a. .33 (1). Vor filing the 
duplicate, the clerk of the peace is coUUcd to such foe fr 011 % the under- 
sheriff as may be fixed from time to time In pursuance of the MiaotmcDU 
relaiioff to dorks of the peace, aud, untiil any feo is so fixed, a fee of 6#« 

{ibid., s. 23 (2)). 

(k) See p. 703* ante. 
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SVCT. 1. 

Und^r 

Bccuritj. 


Tenure of 
office. 


Seta or 
letting of 
oflioe lire* 
bibtted. 


Duiict end 
povere. 


appointad (Z). The declaration ia exempt bora Btampdatj (m). The 
under^sheriff od his appointment niaall; eiecabes a bond (n), mA 
aareiies, in favour of the hi^h sheriff for the due and faithfri 
charge of hie duties, and indemnifying the high sheriff against 
any liability for breach of duty on his part or on the part of his 
servants in the execution of the office. 

1376. Only one under •sheriff of a county may be appointed (o), 
and he may m removed at the pleasure of the high sheriff even 
though his appointment purported to be irrevocable (p). The office 
of the under-sberiff comes to an end on the^xpiration of that of 
the high sheriff(g), but he may be reap^inted by tbe high* 
sheriff's successor. < * H 

1376. The office of under«sheriff may not, dii*ectly or indireetlyi 
be bought, sold, let, or taken to ferm, nor niav any valuable con* * 
sideration be given or received for the office; but this prohibition 
does not prevent tbe high sheriff from giving a salary or remunera* 
tion for the eiecntion of tbe office (r). 

Bub* Sect. 2.—o/ OJU$ and Ihiiia. 

1877. The under^sheriff usually performs all tbe judicial and 
other duties of the office of sheriff, with a few exceptions where the 
personal presence of tbe high sheriff is necessary (i). As under* 
sheriff he has all the powers incident to tbe sheriff's office which 
are not personal to the high sheriff, and a covenant or condition in 
restraint of such powers is void{f). He bas authority virtute officii 
to execute a deed in the name and under the seal of the high 
sheriff in the coarse of the execution of the office (u), and it is his 
duty in all cases to act in the name of the high sheriff (a). Any 
action in respect of tbe non-performance of the duties of tbe 


(1} Sboriffs Act, 1887 (80& 61 Viet. o. 65). s. 23 (3). Tbe bailiffs put in 
by a bailiff of a fMcbise (see p. 798, anU) are required to make a similar 
declaration (Sheriffs Act, 1887 (50 51 Viet. 0. 55), s. 34 (a)). 

‘ (fR) itfd.. 6. 30(1). A 

(a) For a fono, see Watson on Sheriffs. 2a|kil., p. 450. 

(o) Danny v. TropnaU (1768), 2 Wile. 378 (mquiiitioD before two under- 

shenffs held void). ^ 

(p) Con. tit Viscount (B. 1.); Jfarl^y. SimiMi (1614), Hob. 12. 

(f) Con. Dig., tit Viscount (B. 1.). As to effect of the death of the 

bi^ sheriff, see p. 80 ], poet 

(r) Sheriffs Ae^ 1887 (50 & 51 Viot. e. 56), s. 27. The under-aheriff is 
generally allowed to taka the feet and emolumeuta of the offioe by way of 
remnneration. 

(4)^ 1 BL Com. 345; Com. Dig., tit. Vuconot (B. 1.). 

(I)*Ab, for inatauce, a covenant or oondition that he will not execute 
process lor a sun in eicoss of a certain amount without a warraut from the 
nigh sheriff (Cham&erlata v. (1609), 2 Brownl. 280 j Porkar v. 

KeU (1701), 1 Salk. 95 ;• Boucher r. Wtee«ea(1595), Oro. Elisv MO ; Norton 
T. dimmseoMpm). 

(a) Doe d. •famee v. Draien (1831), 5 B. & Aid. 243 (aasignnent by deed of 
a term of yean taken in cxeeutiou); Wood v. Boiooliffe (1846), 6 Hare, 183, 
186Jbill of sale ^ uuder-sheriff). 

(«) Parker v. EeU, tupra. 



801 


Part U.— -U51>BB^H£RtF?8j DbPUTIBS, BaHiUTS, AKD OmCBBS. 

0 

office must be brought agaliigt the high eherilt, who U alone 8 «ot. i. 
liable (b). t^Rd6^ 

iSTB* Where the high sheriff dies before the expiration of his year 
of office or before his successor has entered on the office, the under- Duty to 
sheriff nevertheless continues in office, and it is his duty to exercise 
the office of high sheriff in the name of the deceased until another ^^11, 
high sheriff for the county has been appointed and madd the 
declaration of office, and he is answerable for the execution of euch 
office as the deceased would have been if living (c), the security 
given to the deceased sheriff operating as a security to the Crown 
and all other person! for the undet'SheriS'e due execution of the 
offices of high sheriff and under>sheriff(d). It is also the duty of 
the under*6heriflho oxecnfe the office of high sheriff while the high 
sheriff, being a Militia officer or officer of the Territorial Force, is 
discharged from personally performing bis office during embodi¬ 
ment (c). An unoer•sheriff is not, however, j)er8onaUy responsible 
for any sum received by a deceased high sheriff (/). 

SxoT. 2 .—Secondary of (lie City o/ LoiidoH. 

1379. In the City of London, the Secondary, who is elected by the Appoiatmeat 
Court of Common Council,occupiee a similar position to that of the 
under-sheriff of a county, and i^rfonns, in the name of the sheriffs, 
all the duties ordinarily incident to the office of an undor-slieriff(g). 

There were formerly two secondaries, but since 1871 there has been 
only ono(/0* 

The offico of Secondary is held of the Corporatiou of the City of Office. 
London, which is liable to the Crown for any broach of duty oo his 
part (i). The Secondary gives a bond to the Corporation efficiently 
to discharge all duties ^ representative of the sheriffs, be bimsjlt 
being bound in an unlimited amount, with two sureties jointly and 
severally bound in tbe sum of 4^2,500 (t). 

ib) Cameron v. (177C), 1 Cowp. 403. 

jc) ^0 GloueoiUrehire Banking Co. y. KHtoanU (lSS7h 20 Q. B. D. 107, 

0. A., where the executors of a deceased under-sboriff, who had acted in the 
place of a deceased high sheriff, were held liable to execiiUon creditors for 
a sum improperly deoncted by the under-sheriff for ch^u^ges to which h^ 
was not outilled. As to powers oi tbe undCf'Sheriff to appoint a 
deputy in c^uoh a case, see port. 

(d) Shciills Act, 18S7 (50SI Viot. 0 . 56). s. 26 (1). As to the death 
of a sheriff of a county ora eity or town, see p. 796, onto. 

fe) title BoTAL FOBCSS, p. 96, note (p), ante. 

Sheriffs Act, 1887 (50 6c 51 Viot. e. 55), s. 21 (2) (b), 

(s) Parliamentary Reports, City and County of London Amalgamation, 

Vof. if., 1894 [C 7493], Appendices iu.. 58-—55 ; z., 18 ; and see title 
MzTROPOua, Voi. XX., p. 427, note (r). As to the further duties of the 
Secondary, see ibtJ.. p. ^9, note (p); title JuaiBS^ Vol. XVIII., pp. 236, 

^7; md see pp 797, note ($), 769, uwfe, 803. note (0, 805, 808.809, 
note (h), 811, note (e), 821, note (< 1 ), 838, note (f), 841, poH. The oaties 
of the ander-sherifls of the City of London are ^tirely ceremonial. They 
take tbe annual aUowsnee of £760 made hy tbe Corporation to the sheriffs, 
and, in a^ffition, nt an ^lowaoce from ^ sheriffs. The Secondary per* 
forms all the leeaf duties of the shorifis. The present Secondary is also 
high bailiff of tCe borough of Southwark; see note p. 799, anU. 

(k) Act of Common CJouncil, 1871. 

ji) Parliamentary Reports, City and County of London Amalgamal^ua, 

Vol. II.. 1894 [C 7493}. Appendix hi., 63—66. 
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Bbct. Z,~^Deputie$. 

1380* Every fiber iff (ft) mnsi appoint a auScient depaty, Tvho mbat 
reeide or ba?e aa office within a mile from the Inuer Temple Hell, 
(or the receipt of writs, the granting oi warrants thereon, the making 
of returns thereto, and the acceptance of all rules and orders to be 
mad& on or touching the execution of any process or writ directed 
to the sheriff (Q. The delivery of a writ to the Loudon deputy 
operates as a delivery to the sheriff (m). 

1361. In the cose of a franchise, the sheriff o(,tbo county in which 
the fraocbise is situated must, within a month after request by the 
lord of the franchise, appoint a sufficient ^puty at such cost, to be 
paid by the lord of the franchise, and to reside af such convenient 
place in or near the franchise, as m^j be ap})ointed from time to 
time by the Lord Chauoellor and the Lord Chiof Justice or one of 
thein{n). Every such deputy must reside at the place appointed 
and, in the fihenff's name, receive all writs, the execution or return 
of which belongs to the bailiff of the franchise, and must without 
delay iune to the bailiff of the franchise under the seal of the 
sbei^ the warrants required for due execution of the writs (o). 

1362; A sheriff may by writing appoint a deputy to take the 
inquisition under a write! inquiry(p) or torascortainingthe amount 
of eompensatiou on a compulsory aeqaisition of land(q), thoogh 
the under-sheriff usually acts as deputy in taking such inquisitions, 
and in certain cases a deputy may be appointed by the sheriff to act 
as returning officer in a parliamentary election (r). 

When it becomes the duty of an undor^shcriff to act as high 
sheriff owing to the death of the high sheriff before he has boon 
sifperseded(i), the under-sheriff may by writing appoint a deputy (t): 
otherwise an onder-eheriff has no power to appoint a deputy, 
though he may authorise another to a particular act (a). 

1363. Every deputy sheriff must, before impanelling or returning 
any in<}U6et, jury or tales, or intermeddling with the execution of 
,aoy writ, mtdie a declaraUoa, which is exempt from stamp duty, 
before a judge of the High Court or a justice of the peace for the 
county or borough in which he exerciseg authority, to the effect 
that he will not use or exercise bis office corruptly, or take any fee 
or reward before the impanelling or returning of any inquest, 

{k) Inelading a Bhertff of a comity of a city or county of a town (eeo 
p. 796, anU) i see Sheriffs Act, 1887 (SO & 61 Viet. o. 66). s. 36 (4). 

(I) im, s. 24. 

{m) Woodland v. FuOgr (1840), 11 Ad. & EL 860, 867. 

Sheriffs Act, 1887 (60 & 51 Viet. e. 66), s. 34 (b). As to ehoriffe of 
fraaehises, see p. 798, ani», 

(o) Sheiiffs Act. 1887 (68 A 61 Viet. e. 66), s. 34 (o). 

(p) 8ee title Cookts. VoL IX., p. 119. 

(q) See title CovpimsoaT Puecmasb or Land and Covfusatjob, 
VoL VI., t. 87. 

f) See title Eticnoiis, VoL XII., p. 268. 
i) Sec p. 801, «7Hle. 

q Sheriffs Act, 1687 (60 U 61 Viet. e. 66), a. 26 (2)« 
n) r'ifker r. K^U (1701), 1 SaJk. 96. 
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jury or tales above the fees allowed by law, bat will truly and 
mdifferently with ooDvenient speed impanel all juries and return 
all writs appertainiDg to hie office (6). 

1384. ni6» office of deputy sboriiT may not, directly or indirectly, 
be taught, Bold, lot or taken to form, nor may any valuable 
coDflideratioD be given or received therefor; but this prohibition 
does not prevent the sheriff from giving a s^ary or remuneration 
for the execution of the office (c). 

SacT. and O^ceri. 

4 

1365. BailUTs or sheriffs officers are appointed by sheriffs for the 
purpose of summon in g juries, collecting fines, and executing writs 
and processes (</)• They are generally paid by salary, and usually 
give a bond, with sureties, to tho sheriff (or the due execution of the 
office and the accounting to the sheriff for the fees and per<jQieitee 
recoivod in ros|>ect thereof, and indemnifying him against liability 
for any extortion or breach of duty on their part; hence they are 
somothnos called bound bailiffs" (c). 

In the City of London the bound bailiffs are called ** eerjeants- 
at-mace" and their assistants ^'yeomen." It is the duty of the 
Secondary to take securities on behalf of the eheriffs Iroui the 
BOV] ean ts-at- m ace. 

Tho office of bailiff or eberifTa officer being oue of reeponsibility 
and trust, an infant ought not to l>e appoint^ (/). Tho office is a 
poreonal one, and cannot be executed by a deputy ( 7 ), nor is any 
partnership possible between two such officers so as to render the 
nets of one binding 00 the other (A). 

1386. A bailiff or otlffir sherifTs officer must, before taking upon 
himself to impanel or return any inquest, jury, or tales, or to 
intermeddle with the execution of any writs issued by any court of 
record, make a eimilar declaration to that i-equired from a deputy 
sheriff (<) before a judge of the High Court or juBtice of the peace 
for the county or borough in which he exercises authority ((t). 

1367. No person may directly or indirectly by himself Or by anf 
person in trust for him, or for his use, bay, sell, let, or take to ferm 

———- 9 -- ■ — “—^ 

(^) Bkeriffs Aet, 1S87 (50 Sc 51 Yiot. c. 55), s. 85. For form of decUra* 
tion, BOO ftid., Sched. 11. 

(c) fWd., s. 27. 

id) 1 Bl. Com. 345. 

(B) Ibid., 346. In Far^ltroUcer v. Wor9Ug (1631), 6 C. P. 102, it was 
held that a sberiS who defended an action for a false return as well as be 
could was entitled to recover bis costs from the euieties of tbe bailiff wbo 
executed the writ, thou^ tbe verdict was given against him on tbe gfonnd 
of tho non-production of certain cvuicnco wbi^ ought to have bow pro- 
dno^: and, as to the natiire and extent of tbeliability of tbe sureties, see 
also Cook V, RtilrMr (1627), 6B. 5b C. 739; Poretro^or v. WonU^f (l83l), 1 
*ryT. 424. For form of bond, see Watson on Sbenffs. 2nd ed.«453. 

(j) Ouekeon v. IFfnler (1886), 2 Man. & Ry. {x. B.) 313, 317. 

( 0 ) jocksem y. If»U (1839), 10 Ad. 5 b Bl. 477, per PatTSSOir, J., at p. 464. 

(a) Jon# V. Perehnid (1795), 2 Esp. 507. 

(i) Sec p. 602, <tnU. ' 

(4) Bberiffi Aot, 1667 (50 5b 51 Tict. 0 . 55), a. 86 . Sdbrd. If. 
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the office of bailiff, or anj other office appertaining to the office of 
sheriff, nor contract for, promise, or grant lor valuable consideration 
any sneh office, nor give, promise, or receive any valuable con- 
sideration therefor (2), but this doos not prevent the sherifl or 
undePsUeriS from taking the lawful fees of any’employment 
belonging to the office of sheriff, or from taking security for duly 
ans^ring the same, nor any officer of the sberin from accounting 
to him tor fees received in respect of his office, or from giving 
security so to account, nor does it prevent a sheriff from giving 
nor an officer from receiving a salary or remuneration for the 
execution of his office (m). 

1388. The term special bailiff'* i4 soufotimes used to signify a 
particular officer appointed to execute a writ at the instance of the 
person issuing the writ. 8uch an officer is, as between the person 
issuing the writ and the sheriff, regarded rather as the agent of 
the former than tbo latter, m as to exonerate the sheriff, ns a 
general rule, from liability to the iierson issuing the writ for any 
misconduct or breach of duty on the part of Urn officer in the 
execution of the writ (»). 


Part III.—Disqualifications of Sheriffs and 

Officers. 

1389. The high sheriff of a county is disqualifietl from acting as 
a justice of the peace for the county (o ); and, losing returning officer, 
is not eligible ns a member of Parliament for the county, or for any 
riding or division thereof, but he is eligible for any other county, or 
for a borough even within the county of which ho is shorlff (p). 

1390. All sheriffs officers are disqualified from holding licences 
to retail intoxicating liquor (g); they are also exempt from service 
*upon any jury or inquest (r), and no sheriff or officer of a sheriff 
may return in any panel, for an inquest or jury, any officer or servant 
of the sheriff or of such officer (s). 


{i) Shenffs Aet, 1887 (50 A 61 Viet. c. 55). a. 27 (1). 

(ffi) s. 27 <5). 

(») See p. 828, poitt. 

(e) Sheriffs Act, 1887 (GO Sc 51 Viet e. 55). s. 17 ; BswuU ColviiU (1875), 
1 Q. B. D. 133. 

1 Bl. Com. 175; 2 li»tsell, Precedent# of tho House of Oommous, 
30^34; AMwjdon Oate (1776), 1 Doug. Et Cat. 420; Southampton Cose 
(1776), 4 Doug. EL Cas. Sf, 118. 

(V) Boerboaso Act 1830 (11 Geo. 4 (k 1 Will. 4, o. 64), i. 2; Refreshment 
Housee A^, 1860 (23 ft 24 Viet. c. 27), n. 8; Licvnsii»g(Cua4olidation) Act, 
1010 (10 Edw. 7 ft 1 Geo. 5, c. 24), r. 35 (1); and sm> title Iktoxicatino 
D lQVORS. VaL XVfU.. pp. 54, 66. 

(r) Juries Act, 1870 (33 ft 34 Viet. o. 77), s. 0. Schod. 

(e) Sheriffs Act, 1887 (60 ft 61 Viet. o. 55), s. 12: and see title JuRiBS, 
VoL XVin.,p. 231. 
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Part IV.—Powers, Duties, and Liabilities. 

Brct. 1,— AMig^n, 

1391. It ia the duty of the aheriff of the county {t) to mnke Aa^ea. 
armugementa for the proper reception of the judges of assise ou Raceptioo * 
arrival at the assize town, to ]irovide a proper equipn^ and escort 

for conveying the judgee on arrival to their lodgings, and for 
conveying them during the holding of the aasizos daily to and o(u^ 
from the court, to inm(e provision tor the judges* lodgiugs, to 
arrange for any church (^rvi^ whicli may Im desired hy the judge 
or judges, and attend euch services with their under^sheriffs, to 
make arrangements for the opening of the commission, and 
generally to attend on the judges, and see that they are properly 
]udge<l and cared for and treated with all respect, and to arrange 
for their departure on the tcnninatioa of the assises (a). 

The necessjir}' arrangcmciiU are nsually made by the under* AtteuSsnet 
sheriff ns deputy of tlio high sheriff, but it is the duty of Iho high 
shoriff in person to meet the judge or judges on arrival (h\ and to 
give his attendance tlironghout the assizus(c). Kither the high 
siteriff or under-sheriff should attend the court throughout each 
day for the purpose of looking after the jurors who are under the 
sherilTs control, and otmcrviug any directions of the judge, the 
clerk of assize, or clerk of avraigns. 

1392. It is UBiuil to havo men-servants in livery in attendance 

for the puiTioso of providing an escort, and keeping order in and noUw 
within the precincts of the court, and of protecting the judges (d), codruUsm Io 
A court of quarter sessions in the county may direct that in Ij^u sttcodsac*- 
of such ineu-servauts a Buflicient number of police constables 
shnU be employed, but, if no such direction is given, it is the duty 
of the slieriff to have a sufheient number of men^servauts in livery 
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(() Thn fduTiir of a city or Uwn which U a county of iUdf {see p. 706. 
fmis ; title MAuiS'rnATKS, Vol. XIX., p. 540. note </)) must tUo stUunU 
whoro there arc* cases to be tried conceraiog tbe city or town. The slierifls 
of the City of J>oodoii are required to attend every session of tbe Central 
Criminal Court, and ihe^ provide a daily luucheon for the judM and 
privilege porsoits and pay the expenses of jurors locked up for tbe night 
(Parliamenl nry Reporu, City and County of London Amalgamatiou, 1804, 
Vol. I. [C 7403J, p. 77. Yol. 11., Appendix iu., 31). The Ser4>ndary also 
attends during iho trial of City prisoners, and attends (he sittinji^ lor the 
trial of City orJK>ndoQ actions at tbe Hi^i (.*ourt Appendixlii., 54). 

fa) It is jUso the duty of the bailiff of any franchise (sec p. 708, anU) who 
Las in iiinewpaat been acoustonied to attend to continue to do so, and to 
execute any write directed to him for the odmiDietration of justice in the 
frant^ise (Sheriffs Aoi, 1887 (50 & 51 Viet. c. 55), s. 85). As to the aaaizes, 
see title Covbts, Vol. IX., p. 73. e 

(8) In practioA the high sheriff is always aocompaniod by bis under* 
sheriff. ' * 

(e) Bg parte fimandfi (1801). 10 C. B. (N. s.) 3, 53. * 

<d) 1 Bl. Com. 346. Stut. (1663) 14 Oar. 3, e. 21, provided timt do sheriff 
should hrvvo moro (ban forty tnen-servants in livery, nor less (ban twenty 
in England or twelvu in Wales, attending him. Iliis provision was repealed 
by the County and Borough Police Aot. 1859 (33 At 23 Vk*t. o. 33), l. 18. 
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for ibe purposes mentioned (e). The power of diraeting constables 
to be employed roaj, in the case of a county of a city or county of 
a town, bo exercised by the city or town council inst^d of quarter 
sessione (/). 

$ 

1393. It is the duty of the under^sherifT, as deputy oi the sheriS, 
to Bqmmon the juries pursoant to a precept from the presiding 

9 e, which directs him to summoQ a sufficient number of duly 
ified jurors for the trial of all issues, civil or crirainal, which 
may come on for trial, including a sufficient number of spoeial 
jurors to try special jury coses, and to deliver a return to the 
precept to the clerk of assize 

1394. On receipt of the precept directing him to summon jurors* 
it is the duty oi the sheriff to give public notice of the holding of 
the assizesi which is generally done by mesne of advertisements in 
the leading county newspapers. 

1396. It was formerly the duty of the sheriff, as the custodian of 
prisoners, to deliver the calendar of prisoners to the presiding 
judge, but this duty has devolved upon the gaoler (fi). 

The duty of carrying the judgment of the court into execution (i) 
is now confined, in the case of criminal sentences, to the soutence 
of death (k). 


Sbot. 2.^At QuarUr 

1396. It is the duty of the sheriff at county quarter sessions to 
summon the necessary jurors on a precept from t)io clerk of tho 
peace (0* This duty is generally performed by the iinder>sherifT, 
who attends the court in order to deliver a return to the precept to 
tho clerk of the peace, and to look after tho jurors (m). It is not 
usual for the high sheriff to attend. 

The sheriff has no duties to perform at borough quarter sessions, 
and is under no obligation to attend (n). 


( 0 ) Sheriffs Act, ISO? (50 & Viet. c. 55), s. 0. This requirement 
the maintenance of meo-serranU does act apply to the sheriffs of tho city 
•of London (ibid., s. 33 (4)}. 
if) Ibid., s. 50 (4). 

(^) Juries Act, ISC5 (0 Geo. 4, c. 50), s. 20; Common Law Procediiro 
Act, 1S53 <15 & to Viet. e. 70), ss. 105, 106, impartially repealed by the 
Special Jones Aet, 1698 <6162 Viet. o. 6),6.1 (1)); and see title JOBTBBk 
Vol. XVI [I., pp. 236, 257. 

<a] See title rfiisoNS, VoL XXIII., p. 244. 

(•) 1 BL Com. 844. 

{k) See pp. 823 tt sef., poii 

<f) Juries Aet, 1825 (5 Geo. 4, o. 50), s. 20 ; and see tlUoi Jcmss, Vol. 
XVIII., p. 238} IdaQiSTRATES, Vol. XIX., p. 631. Th» gaoler now 
delivers the calendar oi srisonen to the clerk of tho peace, a duty former^ 
performed by the sheriff ; see title P&isoKS, Vol. XSCIII., p. 244. 

(«) See title MaoiSTkafas, Vol XIX., p. 651. At to ^ duty of the 
bailiff of any franchise (soe p. 798, anU) witmn tho oonnty to attend if ho has 
been aocua^med to do'so, see Sheriffs Act, 1887 '50 ds 51 Viet. o. 55), a. 85i 
<a) In this case the duties of summoniog juries etc. are performed by the 
dork of the peace and registrar of tho borough civil court (if any; see 
title CotrkTS.Vol. JX.,pp. I29 et ses.) reepeotivoly (Munjojpal Corporations 
Act, 1882 (45 6c 46 Vlct. e. 50}, a 186); and see titles JUTUBS, Vol. XVIIf., 
p. 258; IfAdtSTBATBS, YtAi XIX., p. 625. 



Part IV.—Powers, Duties, aft> Liabiutibs. 


907 


Slot. 8 .—Jitdieiol FtaieHont, 


fiict.lL 


Sdb-Ssct. 1 .—In Otntnt 


jRdleUl 

Fuoctloiit. 


1897. In snoient times the sheriff had cml juriediction in small 
cauBos, and also a criminal Jarisdiotiou, which were exercised, 
respectively, in tlie county crmrt and shenffs toum(o). Tte civil 
jarisdictioD of the sheriff has now been superseded by that of the 
modem coanty courts (p), and the criminal jurisdiotion by that of 
the justices of the peace at petty sessions. The sheriff is now only 
bound to hold a county court whore it is re<]uired for the purpose 
of an election (<f), or fof the^due execution of some writ or some 
other specific parposo(>), in which ease he must hold a court at the 
time fixed by law or by the writ, or, if no time is so fixed, as soon 
ae reasonably practicable after he is informed of the necessity of 
holding the court, or receives the writ, and, if more than one court 
is necessary for any such purpose, the courts must be held at 
intervals of not more than a month ^s). 

The sheriff’s tourn is entirely abolished (f), and a sheriff may not 
under any commission or writ take any inquest whereby any person 
is indicted (a). 


Anda&t 

dvU uui 
erlmlDtl 
jorltdleilca. 


Count/ 

court, 


roudi. 


(o) Com. Ditf., tits. County (C), Loot (A). Ai to the two ancient Sberi<T»' 
Courts of the City of J^oudon, toe thlo Counts. Vol. IX.. p. 177. 

<p) The City oi London Court was. prior to the County Courts Act, IMl 
(30 & 31 Viot. 0 . 42). known as the Sberifls* Court of the City of Lonttou. 
it is DOW aasiiuiluiod to tha ordinary county courts (Conotv Courts Act, 
\m (51 St 52 Viot. 0 . 43). s. 185); sro tifir CoVNTr Comrs, Vol Vlll., 
p. 412. note (o). 

(^) See p. SOO. post. « « 

(r) As. for instance, in the case of inquisitions on writs of sh'off (see 
pp. S08,800, post; title CouaTS. Vo). IX., pp. 118, HO) and writs oi extent 
(see title CnowN PiuCTfCB, Vol. X'.. pp. 14 si ssq.), and nuder the Lends 
Clauses Acts (see p. 808, post), and (or Uie asscssmout of damages under 
writs of inquiry (see title Courts, Vol. IX., pp. 110, 120); see also title 
JURIRS. VoJ. A VIII., pp. 838, 839. 

(f) Sheriffs Act, 1887 (50 Sc 51 Viet. o. 56). t. 18 (i); see li. t. Diplock 
(18C0). L. It. 4 Q. B. 640. The court must be held at tho place appotuted 
or authorised by law, or at such other place as the sheriff may fix with the 
consent of the authority for the time being haring power to diride the 
county into polling distnets for the purpose of paruaaontary elections 
(Sheriffs Act. 1687 (IKI Sc 51 Viot o. 55), s. 18 (2)). 

(i) Sheriffs Act, 1887 (60 Sc 51 Viet. o. 56), s. 18 (4). But, uotwitb- 
stwding the abolitioD of the Hberiff's tonm and the repeal of any cnaotment 
by the Sheriffs Act, 1887 (50 A 61 Viet e. 63), oTery court loet, court 
baron, law day, riew of frankpledge, or other like court which was held at 
the passing of that Act (16th Sei&mber, 1887), must continue to be held 
on the ds^ and in the pUoes aocuatomed, but has no larger peweis, nor 
may any larger fees be than before, and any indictment or prescQt- 

meat found at any such court may be dealt with in like lUMioer as beforo 
(s6^., s. 40 (1)}. Where any enaotueut repwaJed by the ShMiffs Act, 
\i$7 (50 Si 61 Viet, 0 . 55), applied to any ooroner, escheator, or other 
ofBoer, he oohtioues to be goremed thereoy as if it were not repealed, 
exeept that where any provision as regards a sheriff or sherifFs officer is 
•ubstitnted by tho Sheriffs Act, 1887 (5u St 61 Viot. a 55), for the repealed 
enactment, it applies to luob eorooer, esoheatov, or offfoor in liou of the 
repealed enaotment (ib/A, s. 40 (8)). • 

(a) Ibid., I. 18 (3). 
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Sub-Sbct. 2.— WriU 0 / Inqvirif. 

1398. Writs o( m(|uiry are in certain cases isstied from tlio High 
Court to tbd sheriff for the assessment of damages with a common 
or special jury. The sheriff maj appoint a special deputy to 
execute such a writ, but the under^sboriff usually acts as his deputy 
and presides at the inquiry. In the City 0 ! London such inquiries 
are taken hy the Secondary as deputy for the vheritls, the court 
being held at the Guildhall (/»). 

ScmSacr. Z.^CNdtr th4 Lanth dlaiwt 

1399. When the amount of dispqted oomponaation exceeding 
£50 for land compulsorily taken or injuriously affected is to be 
determined by the verdict of a jury otherwise than on a trial in the 
High Court, it is the duty of the sberifl or his deputy, who is 
generally the under^sheriff, for the place where the land is situated, 
to sumuion the jury and pre?iide at the inquiry (4). The person 
presiding at the inquiry must sign the verdict, and give and sign 
judgment for the amount of compensation assesHed, which may bo 
enforced by action (e). 

[f the land is within the city and liberty of WeBtimnstor, tho 
high bailiff of tho city and liberty or liis deputy is substituLod for the 
HheriHf/). In tho City of London the Seisondary summons 
the jury, which is generally a special jury who have viewed the 
premises, aud presides at the hearing (pX 

1400. Where the high sheriff has a direct pecuniary interest in 
the matter, his duties devolve on the coruucr of the county and not 
on the under-sheriff (A), and, where the uador-sheriiT is interested, 
the high sheriff may proceed himself or* appoint a disijiierested 
d 0 pnty(i). 

80 B*Sxcr. 4.— on iVriU of KioijiX^ 

1401. On the receipt of a writ 0 ! eUfjit it is the duty of the 
sheriff, generally performed by the under-sheriff, to sunimon a jury 


(6) See titles CoOBie, VoL IX., pp. J19,120; Davaqbs, Vol. X., p. 349; 
JURtBS. Vol. XVlll., pp. 22 s, 240. 

(0) At to the Londt ClautMO Aott, see titlo CV^urutsORT PuecitASs of 
Lawi> and ComNSATioN, Vol. VI.. pp. 12 ei itq. 

(d) Lands Clauses CuiiaolidatioD AoC 1S45 (8 & 9 Viot. e. 18), tt. 3, 41, 
i3. For form of warrant to common jury to assess coin|)cnaatioii under 
ibid., see Eocyciopedia of Forms and Procedents, Vol. VUI., p. 00. 

<e) Lands Clauaet Consolidation Act, 1845 (8 0 Viet.o. 18), a. 60. For 

details as to summoning juries, the proc^uie at tho inquiry, form of verdict, 
entering, enforcing or vacating tlio judgmea^ and the peuolty for default 
on ike part of the dierifi, see title CoMrcLeoar PnnciiASS or Land ahd 
COHPBNSATION, Vol. YI., pp. 86 ; and, os to tho duty of the sheriff 

to deliver possession of th^land in cert^ oases, see thid., p. 102. 
if) Lands Clauses ^osolidation Act, 1869 (82 ii 33 Viet. 0 . 18), s. 3. 

(«) Parliameatary Eeporta. City aud County of London Amuliramation, 
Vol. II., 1894 [0 7403], Appendix iii., 64. 

(k) Lands Clauses Onsolidadon Act. 1846 (6 & 9 Viot c. 18), 1 . 89; see, 
furtner. title CoroksAs. Vol. VUI, pp 249. 260. 

Oi) WmU^ V. SouiA Devon iCaiL C'o. (1861), 16 Q. B. 639; Ss parte 
Baddeley (1849), 5 By. it Cna. Cas. 642. 
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to inquire what lands the execution debtor holds in the county and 
what is their valuOi and to preside at the inquisition 0*)* 

Sbct. 4 .—Ai to Jvri^i, 

1402/ Th98horilT(il) is the proper samtnoning officer (i) of grand, 
special, and common juries for the High Court, aaaize8(m), and the 
Central Criminal Court (n). It is also the duty of the shetiff of 
every county, and of the high bailiffs of Westminster and 
Southwark respectively, to supply lists of persons qualified and 
liable U) servo as jurors to tbe registrars of county coarts, county 
court jurors being summoned from tbe lists so supplied(o). In 
the City of Tjondon th^ jury lists are prepared by the Secondary, 
who is also the summoning officer, and from these lists jurors 
are summoned for the Mayor's Court and the City of London 
Court (p). 

Skct. 5.'^A$ to Electioiii. 

1403. At any parliamentary election for a county, including a 
county of a city or a county of a town (q), or for any riding, division, 
or part of a county, tbe Rlieriff is tlio returning officer (r) to whom 

if) See title Courts. VoI. IX., pu IIS, )li>. Ae to the nature of tbe 
wnt and the proceedings Uicrcundei, see title Kxecutiuk, Yul. XIV., 
pp. 61 nq. 

(i) llio imder-ftberiffs perform all tbe duties of tbe sborifl aith regard tr> 
jurii« ; see p. 800, nnU. 

(i) 1 (tbo eberifi U intcroBted, the duty devoWee on th^ roron^r, and, if bo 
is intorcBtcd qIro, on elisors; see UUo JuRfF.«, Vol. XVUI., pp. 236, 237. 

(ml See p. So6, unfe .* aud soo title Judies, Vol. XYlll., p. 237. 

(n) TLd sberifT is also ike sum moiling officer in the ease ot inquisitions in 
lunacy (soo title Lunatics and Persons of Unsound Mind, Vol. XIX.. 
pp. 419 stMey.)and under the Lands Clauses Acts (scop. 808, ants),aud 
inquiries under comuiUsinms of sowers (sec title Courts. Vol. IX., p. 2^); 
and, os to tho duties uod liabilities of sberiAs and their oflicen in connozioii 
with jnries, see, gcnorully, title Juries, Vol. XVUl., pp. 230 ei teq., where 
tbe Bubjeet is fully dealt wiib. 

(o) County Courts Act, 1688 (51 At 52 Viet. e. 43), s. 102; and see note (g), 
p. 790. ante. As to county court juries, see, generaJly, title CouKTl Corats, 
vol. VIIf., pp. 520 ei feq. 

(p) 8ce title Juries. Vol XVIII., p. 20.1. 

(q) For a list oi porliamsutary borooghs which are conntieR of thetn* 
selves, BOO title Et.ectioks, Vol. XH., p. 260. note (a). In the Oi(y of 
London the Secondary superintends and conducts, under tbe sheriffs, the 
election of members for tho City. On receipt of the writ be gives notice of 
the day of nomination and cfootion, providea polling stations, presiding 
officers etc., makes the return to the Clerk of the Crown, and generally 
performs all tbe duties of returning officer. Ho also acts in a capacity 
similar to that of tbe town clerk of a municipal borough with regard to 
tbe registration (see title Elections, Vol XIl.. pp. 241 stseq.].of parlia- 
mental and county electors of the City, and su^intends and conducts 
all Sections of corporate officers in the Ci^ (Partiamentary Reports, City 
and County of London Am.-ilgomation, Vol. ll., 1894 {C 7403\ Appendix iii., 
54). For a list of such officers, see title Mbtdopous, Vol. XX., pp. 422 ei eeg. 

(r) Com. Dig., tit Parliament (D. 8.); Parhamentary Elections Act, 1853 
(16 & 17 Viot. 0 . 68), s. 1. The counties palatine of Laocaster and Durham 
ore now, so faf as porliamontaryelections m ooncerdod. in the srae position 
as other counties at largo (Ropreaentation of the People Act, 1 A? ($0 5^ 81 
Viot. 0 .102), s. 67; PoniaraentaiT Electors Redstradon Act, 1868 (81A 82 
Viot. 0 . 08), s. 21). Tho Isle of Wight is, for the purpose of parliamentary 
elections, a county of itself, and the sheriff of tbe Isle of Wight or* his 
deputy is tbe return iug officer (Represeutstion of the People Act, 1832 
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As to regard to the election of conntj members, considered os included in 
Elections, the counties or ridings or divisions of the counties in which they 
are locally situated (a). 
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1404. For every parliamentary borough which is not a county 
of itself or a municipal borough ( 6 )» the h^h sheriff of the couniv 
in which the borough is situat^ must in the month of Maron 
nominate a rotarning officer, who acts in that capacity until the 
nomination of his successor in the following year (c). Where any 
such borough is eiiuatod in more than one county, the sheriff of the 
county in which the largest part of the borough in extent is 
situated roakee the appointment (d)* Tlie I'eturoing officer bo 
nominated need not be resident in the borough, but must have an 
office therein for the purpose of bis duties in connexion with 
elections (a). 

Whore, by rooeon of a temporary vacancy or other cause, there is 
no person qualified in any borough, city or town to perform the 
duties of returning officer, the writ for the olection must bo delivered 
to the sheriff of tho county in which the borough, city or town is 
situated, and be must act os returning officer, but it is not lawful 
for the Bheriff of tho county to receive or execute the writ in such a 
case unless there is no porson within the through, city or town, 
who IB legally qualified and competent to eiocuto it (/)« 


Ko retnnnrrn* 1405. No sheriff or other returning officer is entitled to any 
lion. rpmuDcration in respect of the porfoimance of his duties as returning 

officer (ff\ 


EiecUon }406. It is the duty of the Bherifl or oUier returning officer, on 
petiHon*. receipt of a copy of a parliamentary eleocion petition, forthwith to 
publish it in the county or borough as the case may be (A). 


(2 & 3 will. 4, 0 . 46), s. IS). At to the election of unlvortiiy mombeit, 
tee title EtxcuoKS, Vo). XiL, p. 268. A thcriff may in certain catse 
appoint a deputy: see Ab to tho dutiee of retuming offlooie, seetW.. 

pp. 261 Hq. 

(«) As to tfie mode of delivery of the writ to, and the indoraemont thereon 
of the date of its receipt by, tho sheriff, see i6wi.|P. 268. 

(a) nepreeenUtJoD of tbe People Act, 1832 (2^ 3 Will. 4, o. 46), s. 66. 
(t) In municipa) bomuvhs the mayor » the rotanung o/Bcer. The high 
bailiff of WestmiDSter is ue retunuDg ofTiccr of parliamentary boroughs the 
whole or the larger part of the area oi which were within theoldparliamen* 
tary borough of Wcatmuister (Redutribution of Scats Act, 1886 (48 40 

Tiot. 0. 23^. 12 (6)). 

(c) Beproscotation of the People Act, 1832 (2 6s 3 Will. 4, o. 46), b. U, 
exte^ed by the Rediitrihatioii of Seats Act, 1085 (48 4s 40 VIct. o. 22), 
B. 12 (1), to parliamcntarr borougha eoosiiiuied under that Act in which 
there u not for the timesing a major; Bee title Elbotiomb. VoL XIL. 

p. 260. 

id) ItodiBtribntion ohScats Aot, 1885 (48 4c 40 Viot. o. 23),*B. 12 (S). 

(♦) 12 (2). ' * 

U) ^oniiDg Officen Act, 1854 (17 4s 18 Viot o. 67), s. 1. 

JS) dee title ELSCTiovBf VoL Xll., pp. 260, 261. Ab to the returning 
oflcsr'B expeflses, see pp. 33$ ei reg. 

{h) Parbamentary Electioni Aet, 1868 (21 4c 32 Viot. o. 126), b. 7. 
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At t)id trial of tho petition the judges are received ai the place ^wr.^ 

where the petition ie to be tried in the same manner^ so far ae Aato 

ciroumstanoee allowj as a judge of aeeiae ie received at the aaeiae £lectiofiSi 
town(»). — 

*8acT. 6. — As ConssTvators 0/ the Psace. 

1407. Ae coneervator of the Eing^e peace, It ie the duty ol the Suppranioo 
sheriff (ik) to supprcBS unlawful assemblies and riots, and apprenend of riou: 
offenders, and to defend his county against invasion by the Ring’s 
enemies, for which purposes he may take with him the posse 
comitatus (1), Any ^rson who, without physical impossibility, 

refuses to assist in the suppression of a riot, may if it was 
reasonably necessary to ftall on him for aaslHtance, be indicted, and 
it is no ground of defence that, owing to the number of rioters, hie 
assistanco would have beeu ineffectuaKnO. 

1408. In former times it was part of the duty ol the sheriff to arroiof 
pursue and arrest felons within lijs county, aud for that purpose to teioiu; 
raise the hue and cry (n). Legally every person in a county is still *1 hQ«&ad 
bound to be reudy at the command of the sberil! and at the cry of ’ 
the country to arrest a felon, whether within a frauobise or without, 

and in default is, on coavietion, liable to a fine, and, if a bailiff, 
besides the fine, to itoprisonment for a term not exceeding onu 
year ( 0 ); but this power of raising the posse eofnitatuti for the arrest 
of felons IB not now used in practice owing to the establishmeut of 
the couiity police (p). 

Sect. 1,—Execution 0 / Process. 

SVD-Sscr. 1.— J(sc*ip$ond /C^tetUioH 0 / U’tif. 

1409. Save in a few pxcepttonal oases, ail writs of execution on WrtUoT 
judgments and orders of the Sopreme Court ere directed to £ne cx^untioa. 
Hherilf (u), and it ie hie duty to execute them(r). Even in the case 


(i) Soo p. 80S, anU. Ae to the reception of election petition Indm iu 
the caeo of couuty and borough eleetions,see title Rtxctiovs, vol. All., 
p. 411. 

{h) Including a theriil of a county of a city or county of a town; aa to 
wliiob, ece title Maqist&atss, Vol. XIX., p. 640| note (/). In the City 
of XfondoD it is the duty of the Scoondaiy to aid the Lord Mayor aud 
sherills in maintainiDg the peace. 

(l) 1 Bl. Com. 343; dbm. Dig., tit. Viscount (0. 3.); etats. (130^—4) 
17 Kic. 9, c. Si (1411) 13 Hen. 4, o. 7; (1414) 9 Hen. S, hUt. 1, 0 . 8; 
and eee title Crihikal Law and Pbocei>ubx, Vol. IX., pp. 479 et 9sq. As 
to the po9S$ eonkitcUus, coiupare Sheriffs Act, 18S7 (50 Ss SI Viet. c. 55), 
8. 8 (1): and see the text, infra. 

(m) JS. V. Brovn (1841), Car. & M. 314; and see tities CatMUAi, Law 
AKD Procxdurs, VoI. IX., pp. 606, 607; PoxjCB, Vol. XXII., p. 499. 

(«) 4 BL Com. 998, 294. Aa to the hao and cry. eee aleo title CRif^iiiAL 
Law akp Pbocxpcrb, Vol. 1X.» p. SOO, note (o). 

( 0 ) Sheriffs Act. 1887 (60 Ss 61 Viot. 0 . 65), ^ 8 (1). I! default U found 
in tne lord of a franchise, the franohiea moat be forfeited (i6ul.). 

(p) As to the sherifTs duty in certain cases upon the order of the court to 
pay rewards to persons assisting in the apprehension of offenders, see title 
Cbuhmai Law avp Pbocsdvrb, Vol. IX., p. ^0. 

( 0 ) Aa to the proceedings on issue ol tike Prlt, see tiUo Exsoutiov, 
Vol. XIV., p. 16. , 

(r) As to the persous by whom aud the luuuucr in whiuh writs of 



812 


SHEBim AKD BaIUFFS. 


SWT. 7. 
£x«cnUoii 
of Process. 

LutbUit; Kit 
ghoiiiL 


ol oxocQtlon vithin a franchise, the writ ought to be directed to the 
sheriff and not to the bailiff of the franchise, it being the duty of 
the bailiff of the franchise to execute it under a mandate from the 
sheriff (s). 

1410. The writ is an absolute justiffcation to the sheriff for what 
IB done in pursuance of it, even though the judgment on which it is 
ioundbd ma; be afterwards set aside (^t). But he is liable if any act 
is done in excess of the authority given by tho writ (a), and it is not 
necessary, in an action against him for trespaKs, to prove actual 
damage (&). The sheriff muy be sued by the execution creditor for 
not d^y enforcing the writ, and by either the creditor or t)ie debtor 
for any unreasonable delay or ncgligenco in the execution, provided 
actual damage is shown (c). 


exvontion ore executed, and tho duties and liabilities of the sheriff generally, 
•ce title Exxcutios. Yol. XIV., pu. 18 H teq.; ami, lu to oiecutioo of 
precea:i in the county court, see tiUs CouiiTy Ooimn, Vol. VIII., pp. 6S0 
ti As to the duty of the sheriff in case of supervening bankruptcy, 
see title Bamkruftcy amd Iksot.vxncy, Vol. If., pp. 274,270; and. as to the 
remedies of the sheriff in case of resislAuce or inUrforeoee in tho execution, 
see title ExiSCOTlOK, Vol XIV.. p. 22. 

(s) Grant v. Zl<iws (1802), 3 East, 120 (writ directed to tho bailiff of the 
Isle of Ely held void); and see title Execution, Yol XIV., pp. 18,10. As 
to the liability of the sheriff where the bailiff intikes uo roturu, see itpid., 
p. 23. 

(t) IltUiand'$ {Cifunien) Ca$e (1605), 6 Co. lUp. 62 b; Parsott^p v. Loyd 
(1778).3WiU. 341 ; iw# ▼. Xuom (1823). I C. 7. 

(а) Saunderiton v. Baktr (1772), 3 Wiln. 300 (ti'OHpass for seising goods of 
the wrong peitoii); A$k v. Dnwnay (1862), 8 Exch. 237 (trespass for 
remaining in possaMion on unieasonable time); Playfair v. Mu$aivve 
(1845), 14 M. 6t \V. 239 (remaining on premises after pro^terty sold); £e$ v. 
Danyar, Grant <9 Co., [1802J 2 Q. B. 337, C. A. (tefusiog to withdraw until 
thff payment of fees imprupoily dciuaudcd). Tfovor Uos if more goods are 
sold than sufficient to eatisiy the levy (Bnfrhsfo/ v. Vyse (1834), 4 Moo. & S. 
662 : Sf^id V. Gatooigno (1818), 8 Tauut. 627; Aldred v. Con^tabU (1844), 
ti Q. B. 370; see title Taovaa and Dr/im vc). Tho high b^dlitf of a connty 
court is not liable as a trespasser, nor without proof of sp^ial damage, by 
reason of a mere Irregularity or informalitTin the execution of a warrant, 
and is only liable for costa in such a ease if me damages exceed 40s. (County 
Courts Act, 1888 (61 6 b 62 Viet. o. 43), s. 62; see title County Couhts, 
Vol. VfTI., p. 425 ); but trespass lies against him if premises arc wrongfully 
entered andasubetantial grievance is suffered(i>s Coj^peUv. Harnett{\W}i), 
17 T. L. B. 273, C. A.), or if he s^xos tlio goods of a third person ( White v. 
Jlforris (1852), 11 0. B. 1016), and trover if hcsdkzes and the goods of 
a third person {JtBte v. Hayward, {1006] 2 K. B. 450, C. A.). As to the 
liability of the execution editor for a wrongful seizure, and the right of 
the sheriff to indemnity against him when mialM by the indorsement on the 
writ, see title Exiscution. Vol. XIV.. pp. 28 et eeq. As to tlie liability of 
the sheriff for the wrongful acta of his officers, see pp. 826 et ttq., posl As 
to WTon^nl and irre^ar execution generally, sec title Exxcution, 
Vol. pciv., pp. 28 et eeq, Aa to the protection of public authorities 
generally, sue title Public AuTiiOitxiiEe and Public Ofpicbrs, 
Vol. XXIlf.,pp. 290 si sag, 

(б) Sounder^ v. Baker, tapro; Lee r. i>uii9ur. Grant dt Co., supra. 

As to tTespass genmllp, see title I'bbspass. « 

<c) ifutist V. CkaUie (1861), 15 Q. B. 239 (sale at an undervalue in con* 
segncnce of negligence); AirtUm v. Boris (1833), 0 Bing. 740 ; CUfUm v. 
Booper (1844), 8 Q. D. 4«; CoHOs v. Parkine (1822), 3 8taik. 163 (all 
eas^ ol unreasonable delay); and see title Exiscutiok, Vol XiV.» pp. 6d, 
67. 
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1411. No writ or process xnay be executed on Bundu; except in 
cases of treason, felonj, and breach of the peace (d). A writ of 
attachment for contempt of court of a gu^ui^criintnal or public 
nature may, however, be executed on Sunday, such a contempt of 
court being regarded as a breach of the poace (e), 

1412. A sheriff is justified in breaking open the outer door of a 
dwelliug'house or other building in order to execute any prodss, by 
arresting a debtor or otherwise, at the suit of the Crown (/), or in 
order to execute a writ of attachment for contempt of a quaii- 
criminal nature (^), or to execute a writ of |x)Sse8sion or copiat 
iUlaijatwu, though at thesuit of a subject (/(), if he cannot otherwise 
enter; but he ought in Ahe first instance to require the door to be 
opened, and ie only justified in breaking it oi)en on a refusal of 
admission (i). 

In other cases of civil process between subject and subject 
the sheriff is not warranted in breaking o\ten the outer door of a 
dweiling^houso (Ar), but bo may entor if the door is open (f), or may 
oj)en it by any of the usual means, such as by turning the key, 
lifting the latch, or drawing back the bolt(m). He may also make 
uu entry through an oi>en window (nl, or by further opening a 
wiudow which is already i>arUy op6n (o}, but not by opening a 
window which is shut, even though it may not be fastened (p). 


(d) Sunday Obwrranco Act. 1677 (SO Car. 2, e. 71, s. 6 : »ee IKeUt v. 
(tumey {182S), S It. & C. 700 ; hyford v. Tn'-rcl (1702). \ Aust. S5 ; R. 9, 

(I7e0). 1 T«rm Rop. 205; nx yarU (1S5S1, 2 E. S; B. 717 ; 

/IwiNWH V. Ti Term iCep. 25: and wc titles ChivxnalLaw 

AND pROCi;Diii«, Vul. 1X-, p. 300; Execution, VoI. XIV., pp. 7, 3u. 

(e) Ano». (1744). Willtu, 459 (attachment for a rcscuo); BurdcU t. 
Ahboi (ISil), 14 Kust. 1.152; and HUc Contempt of Court, ATracn- 
HUNT, AND COMUtTTAT.. VoUVIf.. p. 3IU. 

(/) C<i$e (1504), 5 Co. Bcp. 91 a; 1 Siuilh. L. C., llth cd.. 

p. 104; liurdei^ v. Ab^t^$%pra» at p. 164; Ilarvty v. Zfarrey (1S84), 20 
Ch. D. 644. 540. 

(a) BurdeU v. Abboty «up m, p«r Lord Ellen borough, C.J., at p. 164. 
uiic Batlbt, J., at p. 102; Harvey r. Harvey, eupra (writ of atta^meot 
for non *0010 pliauco with an order of the oowt for deliverr of deeds and 
documents); Re Freeton (l053). 11 Q. B. D. 645, C. A. (disobodienco By 
a solicitor to an order to pay moucy as an officer of the court). An 
attachmeut is of a 9 (uwi*criiniiia 1 nature for tbia purpose wlieneTcr it is 
punitive or discip]iaui 7 «(^ M'WiUinvu (1S03), 1 Sen. & T^ef. 169, 174; 
Re Freeten, euprn, at pp. 553 et 

(ft) Semaytite Caee, evpra ; Harvey v. Hartey, eupm, at a. 555 ; T. 
liird (1580), 2 Show. 87. 

ii) 8emayne*e C*tee, lupm ,* Bardetti v. Abhoi, luorn, at p. 162 ; Iwiunodi; 
V. Bro40n (1819), 2 B. 6& Aid. 502. 

(ft) Semayne'e Oaee, supra ; Burdett v. Abhoi, enyra; Harvey v. Harveyp 
eupra, at pp. 548, 549; Braatwieft (D«i:«) v. BIoioMOfi (1840), 8 C. B. 317. 

(l) Semayne^e Cave, eupra. * 

(m) ISyoH v. SMieoek (1861), 7 Exoh. 72 (a ease of distress, but tbo same 

rule probably applies to excoution of process ;Sco ^ul., at p. 77); Brtneoeft 
V. AueiinOib'd), 14 C. B. (n. s.) 534; Attack v.BfamweU (1863). 3 B. & 3. 
520. « 

{%) Sixoa V. Freeman (I860). 5 H. &; N. 652 (a oaeo of distress). 

( 0 ) Uniblree v. Rabineea (1885), 15 Q. B. D. 812 (a oaso of distrw). 

(p) yaeh V. Bacfit (1857), L. E. 2 Q. D. 600; and seo title Distoess, 
Vol, XI., p. 164. • 
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SHZBlJr^ AMD BAium* 
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li tt porson is lawful}; arreaied, an outer door maj be broken 
open in order to complete the execution and take him into 
cafltod;(( 7 ), and if, after arr^t, the prieoner escapes, the BheciStnay 
jostily a breaking open, on a freah pursuit, to retake him (a). An 
outer door may be brol^ open in order to carry away go^s law> 
fully seised if there is nobody there to open the door or after 
refusal to open it (b ); and if, ^ter an entry has been made, the 
officer is forcibly expelled, he may break open the outer door to 
re*enter without any previous demand for re-entry (c). 


Kx(«at of 1413. The privilege of not having an outer door broken open only 
extends to the occupier of the house, and does not operate to 
ouurdwr protect a person who flies or puts hU«goode there to prevent the 
Uroken, execution of process (d). But in order to jostify the entering and 
searching of the house of a stranger to arrest or seize the go^s of 
the person against whom the process is issued, the shoriA must 
prove that the person to be arrested was, or the goods to be seised 
were, in fact in the house(tf). He cannot justify by proving that 
there was reasonable ground of suspicion (r). A sheriff may, how* 
ever, justify entering the house of the admin is brator on a writ of 
jija. against an intestate, to search for the goods, though they 
may not be found there, because the administrator may naturally 
be expected to be in custody of them (J\ 

The privilege is confined to dwelling*houses. The outer door of 
pi emim occupied by the debtor, but not being hie dwolling-bouse, 
nor within the curtilage of bis dwelling-house, may lawfully be 
broken open(^). 


Rllect oC 
iUsgnI 
broxkjflg 
0}>ea. 


1414. The fact that an outer door is ill^ally broken open does 
not, in the case of an ezeoation against property, affect the validity 
of the subsequent seizure and sale of the property, though it gives 
a right of aebion to tlie person aggrieved (A). It is otherwise in the 
case of an arrest of the person, a person arrested by illegal means 
being entitled to be discharged liefcre he can bo lawfully arrested (fr). 


(g) SiandonY.Jmfu (1808), E. D. it E. 935 (where the officer, exeoutin;; 
a writ of co. <a., pat his hand throagU a brokoi window and touched the 
debtor, saying, ** xov are my pruoDer/’ and It vrtu held that that cocsti- 
bated an arrest). 

(а) Ano%. (1774). Ufft, 890. 

(б) Pugh V. GrifUh (1638), 7 Ad. & El. 827. * 

(c) Aga KurbeolU Xokomed t. B. (1843), 4 Moe. P. 0. C. 239 ; BannUter 
V. Hyde (1860), 2 R. & E. 627; Boyd y. Profase (1867), 16 L. T. 431; 
BagUton v. QvUmdg$ (1643), 11 M. & W. 465; and ece title ExscutjOn, 
Vol. XIV., p. 40. 

(d) Smayru^t Cm (1604), 5 Co. Rep. 91 o; 1 Smith. L. C., 11th ed., 
p. 104 : Let ▼. OofMol (1774), 1 Cowp. 1. 

(e) ^ottM t. Jf«rr«y (1644), 18 M. 6( W. 52 ; Johnson t. LeigTi (1815), 
6 Taunt. 246: and see title Exxcutiok, Vol. XIV., pp. 40, 41. 

(/) Cooke 7. Btrf (1814), t^aunt. 765. 

($) Hoddor 7. WiRiamo, [lAa] t Q. B. 668, C. A. (writof /f. fa.): Browi 7 . 
Cioin (1851), 16 Q. B. 9M(wTit of/I. fa.); and see Long t. oUrko^ [1894] 
1 Q. B. 119,4^. A. (when a distress bauiif climbed over a wall surroonding 
the yard of a dwcllizig-liouse, and got to through an open window). 

(k) Eoopor 7. Tjano (1857), 6 H. L. Caa. 448, 550, H. L.; Poroiwil v. 

(1658), 9 Exeh. 167; compare title Ezacqtion, Vol. XIV., pp. 80, 
41* 
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1415. When once ftn entry has been made, the doors of partioalar 
rootne, cupboards or (rucks may be broken open in order to oom* 
plete the execution (t), and it is not necessary to demand that such 
hmer doors etc. shall be opened before the breaking (k). 

Sao^SsCT. io 


1416. Although, theoretically, it is the duty of the sheriff make 

a return to every writ of execution, in practioe a return is never 
mode, except in the ease of the writ of clegit, unless it is required 
by the execution creditor (t). No proce^inga lie in^resp^ of 
the non-return of a writ until tho sheriff has b^n requir^ to make 
a return (m), and an order for a return is in the discretion o! the 
court (n). * * 

Where, in the cose of tho non-return of a writ, the sheriff returns 
that he has delivered the writ for execution to the bailiff of a 
franchise, the sheriff may be ordered to execute the writ, notwith¬ 
standing the franchise, and to cause the bailiff of the franchise to 
attend before the High Court and answer why be did not execute 
the writ (o). 

An action does not lie for a false return without proof of special 
damage (p). 

Bus-Seot. 3 .—m CSril 

1417. Except in the case of Crown debts (q), arrest and imprison- 
ment for non-payment of money are confined to certain specific 
cases defined by statute (r), and the subject is therefore of much 
less importance than it was formerly. 

1418. It is the duty of the responsible officer to whom the 
warrant is directed (s) to attend an arrest for the purpose of 


li) B. V. Bin} (ISSO), 2 Show. »7 (writ of/I./o.) f RnMige v. DitrhnllSO^ 
3 Bos. A* P. 223 (writ of ca. «.); Ztee y. Oan^t (1774), 1 Cowp. 1 (door of 
lodiwr's spartmont broken open in order to arreet him); lAoyd v. iSrifidt- 
fniidi (ISIS), 8 Taunt. 200 (window of apartment broken open onrefnsal to 

open door). _ 

{ic) ▼. Birch (1812), 4 Tennt. 610. 

(l) Ae to returns to writs ceneraUy, and proceedings to oompel a return, 
see title Bxxcuriow, Vol. XlV., pp. 22 ti Ae to molting a returti 
after tlie expiration of the ehorilFs ^ar of office, tee ibid,, p, 24. 

(m) 8hav y. Kii^y (I88S), 62 J. P. 188. ^ 

(n) Angell v. Sadd^ (1877). 3 Kx. D. 40, C. A. See, further* titie 

ExeennoN, Vol. XIV., pp. 22, 23. . -j. 

( 9 ) Sheriffs Act, 1887 (60dfc 51 Viot. c. 66), s. 34 (f). A thwiff may 
not return to a writ that ha has delivered it io a bailiff of soma Ubariy 
not recorded in tho Exohoquer {ibid., s. 10 (2)). As to franchises, see 

** ▼. Birch (1843), 4 Q. B. 606; Zmy ▼. Bak (1869), 29 L. J. 

(C. P.' 127 ; Hoht^yn t. Thtllutfon (18B7), 8 R- & 8. 476 ; Sim$OH v. Pcm- 
Aem (1871), L. B. 7 Q. B. 175, , ^ \ . 

(a\ The liability to arrest and impnsooniMt in respoot of debts due to 
the Crown is not affect^ by the Debtors Aoi, 1B69 (82 fit 38 Viot. o. 62); 
see title Bamkkcptot and Insolvbnot, Vol. 11.,^. 838. 

(f) The subjaot is fully dealt with under titles Banxbuptct and 
IKSOLVINCT, Vol. II., pp. 887 §i seq. ; COKTBMPT OF COOBT, ATtACHNlNT, 
AND Committal, VoL vll., pp. 298 at «rq. As to exeontion on a wnt of 
attsohment for eofltempt. see iM., pp. 8J8 s< wg. 

(f) See pp. 811, 812, anU, 
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Sheriffs akp Bajutfs. 
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?U<-«o£ 
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supervigion (f), but, provided the arrest U effected hy his authority 
and directioo, it ie not nacesflary that it ehonld actually take place 
in hiB presence or sight (a). 

The proper mode of effecting an arrest is to touch the person to 
be arrested and intimate that he is a prisoner (1^). Mere words, 
without touching, are not suflicient to constitute an arrest, noless 
the ^rson to 1^ arrested acquiesces by going with the officer or 
otherwise (e), or unless he is actually placed under restraint (d)- 
The warrant ought to be produced by the officer on making an 
arrest (s). 

1419. A person may not be arrested on civil process in the King's 
presence or within the verge of a royal palace which is also a royal 
residence, or in any place where the King's justices are actually 
sitting (y’). 

1420. The sheriff is not bound to bring before the court a peiwon 
arrested on civil process unless he is so directed. He is justifieil 
in detaining him until ordered to return the process 0?). 

A person in custody by virtue of any writ, or attachment for 
debt(k), may not be conveyed without his free and voluntary 
consent (i) to any house licensed for the sale of intoxicating liquor, 
or to the private house of the officer, or of any tenant or relation of 
the officer, having him in custody; nor may tho officer charge biiu 
any sum for, or procure him to call for, any liquor, food or other 
thing except what be freely asks for; nor take him to any prison 
within twenty •four hours of arrest, unless he refuses to be carried 
to a safe and convenient dwelling-house of his own nomination, not 
being bis own private dwelling-house, within the borough or town 
where he is arrested, or it not arrested in a borough or town, within 
three miles of the place and in the county ot franchise in which be 
is arrested (/(); but the officer must pesmit him to semi for food or 


(I) Rhcde$ T. nuU (1857), 26 L. J. (EX.) 265; a&d Hoe (JoUint v. Viweiiv 
(1S39). 10 Ad. & KL 570; ZZowfa v. Barrow (1704), 6 Term Hop. 122. 

{<i) Blatch y. Arther (1774). 1 Cowp. 63. 

(5) 8tfndon y. (IS5S), K. B. & E. 035: and see title Ti(BSt>ASs. 
As to arresting on Bonday and breaking open doors in ardor to oflect an 
arrest, see pp. SI 3 W ooq., ante. 

(e) Huooea y. iwoos (1S24), 1 0. A P. 153. 

(d) Grainger y. Hitf (1837). 4 Bing. (N. c.) 212. 

(e) Robins y. Uender (1835), 3 Dowl. 543. 

(/) 3BL Com. 280: and see title CoxsTiTortOMAL Law, Vol. VI., p. 400. 
Hampton Court Palace ia not a royal palace for this purpose bemuse 
it is not a royal residence (X.*(7. t. I^*in (1870), L. R. 4 H. L. 338; 
compare If inter y. MiU* (1808), 10 East, 578; A.^G. y. honaidoon (1842), 
10 U. Se W. 117). As to the Tower, see BaUan t. McLean (1815), 2 
Chit. 61 \ compare title CoAOMSim, VoU Vlll., pp. 230, 231. 

(a)'Greaves y. Kteno (1870), 4 Ex. D. 73. 

(a) An order lor eomm^ent under the Debton Act, 1868 (32 Sc 33 
Viet. 0 . 62), for default in pay meat of a judgmeat debt is not ao attachment 
for debt within the meaning of this enactment, and the person committed 
need not be detained for twenty-four boars Iwfore being taken to prison 
(MtfcheU V. Sinpion (1880), 25 Q. H. D. 183, C. A.). 

(4) See RanXam v. Bullock (1838), 10 Ad. it £1. 23. 

[k) A person arrested does not refuse to be earned to a safe and 
oon^ebient dwelliog-hoose witliin the moaning of the ooaotuient iinleM the 
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liauor from wha6 place he thinks fit, and to have bedding, linen and 
otner necessary things aopplied and to use the same without 
restriction (1). 

Every court oi county quarter sessions must from time to time 
make an order allowing sums which may be taken from prisoners 
arrested in the county, to be applied in respect of one or more 
nights' Wging or for a day's diet or other expenses, and ma)^lrom 
time to time vary any such order (m). 

1421. The following persons are privileged from arrest on civil 
process (n):— 

Mem^rs of the Eoyal Family, servants of the King and other 
members of tlie royal household (o), ineladiQg chaplains (p). 

Ambassadors and other public Ministers of any foreign States 
authorised and received as such (q). 

Peers (r), including Scottish and Irish Don*represenlative peers (s), 
and peeresHOB, whether in their own right or by marriage(fX 

proposal is tnsde to Lira v. (1S3:1), 5 B. & Ad. 35; Ocrdon 

V. taurU U^^O), 0 Q. B. 60), but the ehoriff iiai a reaeonable diecrotion in 
dctcmaiirntf whether the houso riomiijatod is safe for ills oustody (jTiK v. 
ifiddfeiex aheriff (1830), 1 DowL 201). A m^re request io be taken to a 
houfto to consult someone is not a oo/tMiiatiou withiu tho enaotment {SUtr- 
V. Utimpkcfy (1830), 4 Ad. ic Kl. UAO). As to prisonen generally, soe 
title Prisohs, Vol. XXfll., up. 243 ei$6q. 

(0 ShorifTs Act, 1887 ic 61 Viet. o. 55), a 14 (1). A printed copy of 
ibid., a. 14, must bo delivered by the shenff, undur.shcnfl or secondary to 
the ofHcor oinployed to exemiio tlie writ a. 14 (4)), and the oAcer 

iQiuit show a printed copy to cve^ porsou he umsts and goes with io any 
Ijuiihc wliero lutoxlratiiic linuor is sold, and permit him tu read it before 
any liqiior or food is oafied for or brought to niin, any breach of this pro* 
viuoik Dciog dooTDod a miMlcmeanour m the executiou of the writ {ibid., 
s.l4(5)). 

(m) f 6fd., a. 14 (2). A copy of such order signed by the clerk of the pdhee 
must be dxed in some coospicoeas place io the sessions house (thtd., a. 14 (3)). 

(n) As to priviletfo from arrest on procces of contempt, see title CoK* 
TKMHT OF COUKT, AtTACJIIfENT, AND COMMITTAL, Vol. Vll., pp. 320 H $eq. 

<o) BartleU v. U4bbe$ (1703), 5 Term Rep. 686 ; Kinq v. hosier (18)0), 

2 Taunt. 167 (menial eervant, though carrying on a trade); fieynofdi r. 
Pcccek (1838). 4 M. & W. 371 (page of the presence); Aldiidge v. Bany 
(1835), 3 Dowl. 450, d. (lord of tho bedohamher); Djftr v. Diewsy (18471, 
16 M. & VV. 312 (Sommot )(era)d*at'Artna); Sard v. Forreti (1822), 2 Vow, 

6 Ry. (X. B.) 260 (yeomen of the guard); ffaUm v. Hopkins (1817), 8 M. & S. 
271 (servaiiU of yeomen of the guard); compare Tapleyr. Battins (1822), 
1 Dow. & Uy. (s. a.) 79*; and. ae to officers of the Tower, see JBotiOA ▼, 

(1815), 2 Chit. 61 ; Bidqood v. Donss (1826), 6 B. 6( C. 84. 

(p) if'mfer v. (1844), 2 Dow. ic L. 211 ; Bynm r. Dihdin (1835), 

3 Dowl. 448: Uarvey v. 7)*ikins (1840). 3 Exch. 266; Ee Swan v. 
DoHjm. Ex parU Dakins (1855), 16 C. R. 77. 

(9) ^00 title COKSTlTUttOKAL Law, Vol. VI., pp. 428 St ssq. 

(r) Couch r. Arundel {L&rd) (1802), 3East, 127; and see, generally* tibks 

COUTSWTT OF COUBT, AtTACRMSMT, AMU COlOQTTAL, VXl., P. 820, 

nolo (m); PARr.iAMBKT, Vol. XXI., pp. 779, 780: Pxbraoas amd 
Diohitibs. Vol. XXII., p. 271. « 

(») Zhivis V. RendUiXam {Lord) (1817), 7 Tannt. 678; ^forsv v. Birming- 
ham (1823), 3 Dow. ic Ry. (K. B.) 488 ; Coahs v. Mawardsn (Lord) (1827), 

7 B. 6c a 388 ; Diahv v. SliHing (Lord) (1831), 8 Bing. 56; aad see titles 
PAVLlAiTBifT, Vo). XaI.. pp. 024, ooto (k), 778, notefy); Pkbhaobs and 
Dionitibs, Vol. XXII.. pp. 270, 271. 

{<) 1 B1. Com. 402 ; TfunUnqdon*s (CoiMisM) Cass, Anon. (1676), 1 Vent 
288: and see title Pabliakbnt, Vol. XXL, p. 778, note (y), 
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Sesripfs and BAnjm. 

Members of the House of Commons daring, and for forty days 
before and forty days after, each session of Farliameut, wliether 
the session is ended by a prorogation or dissolution (a). The priTi- 
lege coutinnes for forty days after adissolntion, altlioaghthe person 
o^ming it, being a member of the old Parliament, may have lost 
bis seat before the time of the arrest (5). 

Sei^ants of either House of Parliament in regular attendance, 
and witnesses summoned before Parliament (r). 

Soldiers of the regular forces, and petty officers and seamen 
of the Royal Kavy, marines and non-oommiesioned officers of 
inarmes in certain cases (d). 

Batihrupta(r). 

Clergymen and ministers in the 'performance of ministerial 
duties (/), and members of Convocation while actually attending 0;). 

Judges, magistrates, justices of the peace (/i) and coroners (i), 
while discharmng their duties and while going to and from the 
performance hereof. 

All persons having any relation to a judicial proceeding which 
calls for their attendance in a court of juslice 0), whether compolled 
by process or not, and whether as parties, Siilicitors, witnesses, or 
bail, eundo, morando ft rfdfund<>(k). The privilege extends to 


<a) Ooudy v. DitNcom^ (IS*!?)* 1 Kxch. 4SO ; CommuI^ y. (ISIl), 

2 Mae. ft G. 437. 

(t) 2U Anglo-ynnch Co-ojHruUtif 14 Oh. D. 533; H'e>, 

fuithor, title PAaLiAuasT, Vol. XXI., pp. 770 sc;. 

(c) See iSid., p. 7S1; end see note <A), in/m. 

(d) Uils uotak. Forcjm. p. 04, ante. 

(«) See title llAWKSurTcr amd TNAotvsKcr, Vol. If., pp. 60, 02, 63. 

(/) See title Ucclssiastical I^w, Vol. XI.. p. 655; ijeddardr. IfarrU 
(1S31). 7 Bing. 320. 

(f) 8 Bl. Com. 280; and see title Kcci^sIastical Law, Vol. XL, 
pp. 394, 556. • 

(k) Olendenning v. Brewne (1854), 3 I. C. L. U. 115; Duboii v. IKyite 
(1855), 5 I. C. h. 11. 800, 303 (justices or mogistr.alce utteodiog potty 
sotsions or police courts in dUcharkO ol their duty). 

(i) See titleCOBOiBRS, Vol. Vlli., p. 250. 

(f) This includes ottendonco se a witness nt a navo) or miliary court- 
martial (KatoI DisoipKoe Act (29 it 30 Viot. o. 109), b. 66: Army Act, 
s. 125): see title Botal FoacEd, pp. il st eeq., 44 ei tteq., ante; and, as to 
the Army Act, see title Rotal ForcXs. p. 30, note (s). ante, 

(k) Wdlpcle yrAtexander (1782), 3 Doug. (a. b.) 45; Crone t, Odell 
(1819),2Mol. 526; Ex pertoBert (1842). 2Mont. D.&DeG. 666. Vnrtici 
Lightjoot T. Cntneron (1776). 2 Wm. Bl. 1113; CXUderetenv. Barrett (1809), 
11 East, 439 (woiUng at coffoe-bonse iu vidnity in expoctaliou of cause 
coming on); Fift v. Coomet (1834), 5 B. 5; Ad. 1078; Newtonr, UarUifyd 
(1839), 8 Scott, 70; Per$$e y. Pereee (1856). 5 11. \j. Cab. 671; WiUiam v. 
lVc&6 (1643), 2 DowL (K. s.) 904 ; Neieton v. Aeheto (1848), 6 Ilaro, 310 ; 
Re\>em V. Fowler. Ex parts Ko6sm (1893), 62 L. J. (<2. a.) 40. StAieiiore :— 
Btreng t. BM'ene^ (1836), I M. & W. 488; Be Keane (1637), Sau. & 81 1 

fis (1887), Sau. ds Sc. 78: Be Fiftoa, LongfiM v. OatpenUr (1839), 

11, tq. R. 349; BeAkean^ (1842), 2 Dr. 5^ War. 141; Be Hope (1846), 
9 Jur. 856; Xs J, T.* A.-U. t. LerdhertelUrt' Vo. (1844), 7 Beav. 167: 
Watitme Y. WM, tepre; 01«ttor6uck r. UuUe (1846). 4 Dow, L. 80; 
2^s N., Janet ▼. Boss (1847), 11 Jur. 879; Re Bairow. Eyre y. Barrow 
(1S58), 4 Jur. (K. 8.) 652; Be Jewitt (1864). 38 Bear. 559. Purlin^ 
menktry agente uUenaing appeaU in Horws o/ Bordi v. Bkinnere* 

Oe. (1837), I Coop. Pr. Clk». 1; Bx parte Watkine (1837), 1 Jur. 236. 
Witne$fet>S9 parte Byne (1918), 1 VsS. & B. 318; TAet'e Caee (1613), 2 
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pertiooB attending bankruptcy prooeedioga (t) or arbitrationB (m), bhdt. 7. 
und to a person attending the police court as proeeoutor or witness SxccaiioB 
on a pending charge (n); bat not to a voluntary prosecutor or d grocsii. 
common informer, or person attending before jostices lor the par« 

1)066 of obtaining a summons, either while going or retamifig(o). 

A person accused of a criminal offence is privileged daring a 
remand on bail (p), but not while returning from the coiir| aJter 
being acquitted (rj). 

A solicitor who attends merely for the purpose of advising bail is not BvUcitcn. 
privileged (r), nor is a solicitor entitled to any privilege if be is about 
to leavo the country (t). The privilege of a solicitor does not ettend 
to a solicitor's clerk attending tho court on his master's boainessO)* 

BatTi stars are privileged Ithile on circuit or attending court to Barri»tcn. 
conduct a cause or bear judgment (a). 

Lunatics are not, as such, privileged from arrest (^) I nor is a Penoasooe 
voter attending an election (c). prWUcfcd, 

1423. If a person is unlawfully arrested by a sheriff or his UoUwfut 
officers, tho sheriff is liable to an action for false imprisonment (d). 
iio action, however, lies on the ground that the i)erBon arrested was 
privileged as a witness, even if tho othcer was aware of the 
privilege (0! action ho where the arrest was warranted 


Vcn. & I). 373 ; £3; porU T€m^ (ISU). S Yes. it b. SSI. 395 (arbitruiioo 
by ordor of tho court) : Fmnklpn v. Colguloun (1816), 1 Hodd. 580 ; B$ 
l^eeoerl'rop. kx paH$ CUirk$ (1832), 2 Do»c. & Cb. 09; QilAt v. FkiUip^on 
(1829). 1 Buss. & M. 18 ; v. Wiglep (1836), 7 C. 61 P. 4. BiiU. aUeNd* 
I 0 juftify :— Bimnur v. Green 0813), I M. && B. 838. Sco also 
titlti CoNTr.XFT OF COOBT, ATTACUMENT, AND COMMITTAL, Vo|. VII., 
p. 200. 

(1) 1^.0., A ci^editor attendiDg to prove debt(XMl*i C<Mtf (1813), 3 Yes. &B. 
873 ; Ex p^rie King (1802), 7 Vcs. 812), or to oppose debtor's dischtrf^e 
(irilUng^m ▼. .UaflAsies (1815), 6 Taant. 358; Cfutuvin r. Alexander 
(1862), 2 ii. 8. 47 (debtor attending); Selbg v. fftlb (1832), 8 Biog. 160 
(TiclUioning creditor attendiog to watch progiees of baakrnptcy)). 

in] v.^(u/fri (1802), 3 Ea^t. 89 ; ificXetfs v.(?vmey (1819), 1 Chit. 

682 ; Jimton v. .Vittett (1834), 1 Mood, dt R. 347; Spejteey. Neict4ni (1837), 
6 Ad. El. 623. 

in) 3[0\inlague v. fforrUoff (1857), 3 0. B. (v. s.) 292. 

( 0 ) Ex varU UifbhfU (1857), 7 K. & B. 955. * 

(«} Giilpin V. Cohen (1869), L. R. 4 £zoh. 131. 

(u) (foodtfiiv V. Lordon (1634). I Ad. dc £1. 378 ; Jacob9 v* Jacobt (1835), 

3 Bowl. 6761 Hare v. 3^ (1851). 16 Q. B. 394. 
if) JoM$ Y. iiar«itett (1857), 2 C. B. (v. S.) 615. 

\$) 2 Aon*/»A v. Moore (1841), 1 PowL (K. 8.) 283 ; Plighi v. Cook (l8i3S 

1 i)ow. Sc L. 714. , . i. j 

(t) Phillipt V. Pound (1862), 7 Ezeb. 881. As to nrdioitorB aud 
soHoitore' cWks geuerally, see dile I;1 olicitobs. 

(a) See title Baboisters, Yol. II., p. 880. 

h) Kemoi V. Norman (1788), 2 Term Rep. 390; NuU v. Vemep (1790), 

4 Term Rep. 131; v. Oahoag {lord} (1795), 6 Term Bep. 133; 

BUel V. Alan (1801), 2 Bos. & P. 362. , ^ > 

(0) Nixon V. Buri (1817), 7 Taunt. 682 (barfSBa attending an election 0! 

Act, 1887 (50 U 51 Vkt. 0. 55). s.*15s KeMpor. Lawrence 
(1864), 3 U. df C. 1, Kz. (Ml. (arrest of wrong person by mistake); and see 
titlo trkspass. 

ic) Magnou v. HuA (1843), 5 Q. B. 881. £z. Ck. Soeb an aric^ is a 
contempt 01 court renderiug the sheriff or officer Uablo to puDishment^ 
but it IS not actionable. 
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b; a writ or jadge's order, thongh the writ may be afterwards set 
aside or the order be invalid (/)• 

A person wrongtoHy arrests must be discharged before he can 
be lawfully arrested 

1423. Where a prisoner in the enstody of a sheriff or his officers 
on civil process escapes, the sheriff is liable for any damagoa sus¬ 
tained by the person at whose suit the prisoner was taken into 
custody (k), but the sheriff is not liable for the escape of any 
prisoner confined in a prison subject to the Prison Act, 1877 (i). 
Only the actual damage suffered can be recovered in an action for 
an escape(i), the measure of damages being the value of the 
custody of the prisoner at the time of the^ escape (0* The sbeviff* 
has no power to retake a prisoner altel a voluntary release (m), but, 
if a prisoner allowed to go at large returns to custody, and is in 
custody at the return of the writ, the sheriff is not liable as for an 
escape (n), 

Sce^Ecr. 4 .— Jlcceifi of CVowa 

1424. In ancient times the sheriff was the collector and receivor 
of all sums due to the Crown in his county. At the present day 
he has no authority to receive debts due to the Crown except under 
process of a court. The ordinary process for enforcing payment 
of Crown debts is the writ oi extent, which is usually preceded 
by a icis't /acios, though the writ of extent may issue at once 
without any preliminary proceedings if the debt is in danger (g). 

Where a sheriff or bis officer employed in coUocting by process 
any debt due to the Crown receives any sum due to the Crown, he 
must give a receipt for it, and at the next account(p) after its 
receipt the sheriff mnst procure tbs efTectual diHcbargo oi the porson 
making the payment ( 7 ). If the sum is received by an officer of 

Brovn v. WaUon (1871), 23 L. T. 741>,(ord6r ueder tUo Dobtora Act, 
1S69 (32 A 33 Viet. 0 . 82)); see p. 812. ante: aiul s:?<^ liirtUer, title Pvsjjc 
AuruoRlTiXS AMP Povuc Omcxrs, VoI. XX111., pp. 323 et eeq, 

( 9 ) Bo^por T. Lone (1857), 0 H. L. Cas. 443; ilimphertf 7 . UUcJteU 
(1836), 2 Bing. (v. C.) 610. 

{k) Sheriffs Act, 1887 (SO St 61 Viet. e. 6S). s. 16 (I). As to vclantary 
release, see Blackford T. A%teUn (1811), 14 East, 468; PiggoH v. Wilkee 
M820), 3B. A Aid. 602; Be Mo:leg, Moore y. Jfoors(l868), 25 Boav. 8; .illon 
V. Cartsf (1870), h. K. 6 0. P. 414 ; release on ground of Ul.health, ifainee 
V. Eaet India C^.41856), 11 tfoo. P. C. G. 30; escape by negligence, Tionlon 
V. Snttm (1797), r Bos. 6 d P. 24; iTtcAoB v. Vatleg (1828), 2 Y. & J. 309. 

(t) 40 Si 41 Viet. 0 . 2); Sheriffs Act, 1887 (50 & 51 Viet c. 55), i. 16 (2); 
aod see title Prisoks, Yol. XXIII., pp. 231 et eeq. 

(Ji) Williame v. Moetyn (1838), 4 M. A W. 146; UenmiM y. Uate (1850), 
7 C. B. (N. a.) 487. 

(7) Arden ▼. Qoodacre (1861), II 0. B. 371 ; H. v. Leioeeterekire Bkeriff 
(1860), 9 C. B. 669; £e Mosley, Moore v. Moore (1858), 25 Beav. 8; Macrae 
Y. Clark (1866), L. R. 1 C. P. 403. 

V. Jameeon (1793), S Term Bep. 26; FUevood V. Clement 
(1838), 6 DowL 608. 

(») Lewie V. Moriand (m8), 2 B. A Aid. 66. 

( 0 ) As to the execution of writs of extent and other progessos for the 
recoTery of ^bts doe to the Crown, see, generally, title C&qwm Pbaoxici, 
Vol. X., pp. 14 ei Hq. 

ip) As to sheriffs* accounts, see pp. 841, 842, poeL 

( 0 ) Sheriffs Act, 1887 (60 A 61 vicl. c. 55), s. 11 (1). As to moneys in 
the oaods of public iiorvanU, eoc titlo PuBUc AuTUonims ahd Pusuc 
O rnexas, V 0 I. XXIII., p. 316. 
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ir) Sheriffs Act, 1687 (50 01 Vkt. o. 00). t. 11 (S). 

(y) iOtd., a. 11 (3). 

(0 A line impoaod ou conviction on an iodivttnent to a debt of record duo 
to the Crown luinjodiately judraent u pronounced (A. v. IPoo// (1610), 
2 B. Aid. 600} i and. a penalty impo«^ by a aUtute, which doM not 
i^pecify who ia to recover*!!, ia payable to Uie Crown {Br^fattgh t. Ci^rk^ 
(1883), 6 App. Cm. 354). • 

(o) it ia not nooeaaary to certify finoa iuipoaod or recogahtaocca forfeited 
at quarter aeaaiuiia, it being the duty of the clerk of the peace or (ovrn clerk 
to take notice thereof wi&out being uertified {B. v. Uu of Ely Jiulter« 
(1865), 5 E. d6 B. 480). Aa to the payment of Anea ixnpoaed by and 
iveoguizancca forfciteil before uoarta of summary jnriadicLion, acc title 
Magistrates, VoI. X!X., pp. 002 el nog. 

(b) Aa to these writs, see title E;^egutiok, Vol. X1V.» pp. 37 $i tag., 66» 
61, 73, 74. 

(c) In the City of London tbo Secondary levies and o^dleeta all dnea and 
forfeited rocognisancea w4iich are payable to the Corpbralioa of the City; 
aee Parliamentary Reports, City and ('oanty of Loudon Amalgamation, 
Vol. II.. 1894 (C 7403], Appendix iii, 54; Levy of Fiuoa Act, 1832 
(3 Geo. 4, c. 461. a. 16. 

(d) Lovy of Fines Act, 1822 (3 Geo. 4, c. 46), a. 2; Quarter Sessions Act, 
1840 (12 £ IS Viet. c. 46), a. 17 ; and see title MagisTbatbs, Vol. XIX., 
p, 636. Tbo clerk of the peace or town clerk must take on oath that the roll 
m cai^ully made up and contoina all the flnea and iorfeitod recogniaoncca, 
distin^ulabiug those which have been paid, either in court or othbrwiae 
(Lory of Finos Act, 1822 (3 Goo. 4, e. 46), a. 3). It is the duty of the aheriff 
to diachargo out of custody any person arrestSd who gives security for bia 
appearanoe s^ihe following quitftw aessiona and fo( payment of the amount 
of tha fine or forfeited recognisance (tbtd., s. 6); and the court of quarter 
aeastoni before which any person committed to gaol or giving seouity 

S cars may order the discharge of the whole or any part of fhe fino or 
Diced recognisance, such on o^cr operating aa sdbemuge to thcshrriJTon 
passing hia aoconuta {ibid., s. 6). Aa to ahenfft* auoounU, see pp. 841,*842^ 


the Bherifl be must aeeount for it to thesheiiff, and the sheriSmust 
give him a receipt for it (r). In cose of default in giving any such 
receipt or procuring the discharge of the debtor, the sheriff and his 
real and personal representatives are liable to pay any damage 
suffered by the debtor in coBBequence of the default (a). . 

1426* It is the duty of the sheriff to levy all fines, penalties, and 
forfeited recognisances payable to the Crown (t), • 

1426. Fines and forfeited recognisances imposed or forfeited by 
or before any justice or justices of the peace, otherwise than at 
(marter sessions, must be certified by the justice or justicee to the 
merk of the peace or town clerk, as the case may be, on or before 
the ensuing quarter sessions, and be copied by the clerk of the 
peace or tbe town clerk on a roll, together with all fines and forfeited 
recognisances imposed or forfeit^ at such quarter Bess ions (a), and 
the dork of the peace or town dork must, within tweiity^one days 
after tbe adjournment of tbe court, send a copy of iho roll with a writ 
of (liHUinijas and eapiao or ot fieri J'adas and capita (h) to the sherifT 
of the county, or the shoriS or other officer of the city, borough, or 
place having the execution of process therein (c), whose duty ii is 
immediately to proceed to tbe levying anil recovery of the finee and 
forfeited recognisances by executiuu on tbe goods and chattels of 
the ))erson liable, and, in case the goods and chattels are insuflicient, 
thou by taking him iuto custody and lodging him in gaol to abide 
tlie judgment of the following court of quarter sessions (il). 
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At tho opening of the oourt of the ensuing quarter eessions, the 
BheiiS or other officer to xvhom the writs were delivered must 
retom them and state on the back of the roll what has been done 
iu the ezeoution of tho proceed (c), and at that and eubsequent 
courts of qaarter eeBBione it is the datj of the olork ol.the peace or 
town clerk to iiiMrt in the roll for the particular seseions all fines 
and forfeited recognisaacea not duly levied or recovered and notdis* 
charged, and to continue the process from saasions to sOBsions until 
it is ascertained that there are no goods or chattels on which the 
sum can bo levied, and that tho^rson liable cannot be found, the 
original writs and rolls contmiung in force and being sufficient 
aumority to the sheriff or other officer, without the necessity for 
iaeuing further writs {/). • • 

It is the duty of the clerk of the peace or town dork within 
twenty days from the opening of the court of quarter sessions to 
send to the Treasury a copy or extract of the roll delivered by the 
sheriff or other officer at opening of the court and the answer 
given by the sheriff or officer where any lino or forfeited recog« 
ni^nce has not been recovered (ff). 

1437. It is the duty of the clerk of ussixo to copy on a roll all 
fines imposed and recognisances forfeited at assizes, distinguishing 
such as have been paid, and to send a copy of the roll with a writ 
of execution to the sheriff or officer of the county or place in which 
the parties liable are stated to bo residont, whose duty it is to take 
the same steps for the purpose of levying and recovering the fines 
and forfeited recognisances as in the cases of fines imposed and 
rocognisances forfeited at quarter sessions (/i), any pci'son arrested 
in execution to be kept in gaol until payment or disebargo by the 
Treasury or otherwise according to law(i). Accounts of all such 
fines and forfeited recognisances must he sent by the clerk of assize 
to tho Treasury (j). • 

The sheriff or other officer must return all such writs to the 
Treasury, and state on the back of the roll what has been done in 
execution of the process (A): and, until all the fines and forfeited 
recognisances have been paid or recovered or discharged, or it is 
ascertained that the persons in default have no goods or chattels in 
the county or place of the sheriff or officer, or in any other county, 
borough, city or.other place in England in which a levy can m 
made, and that they cannot be found, the orfgiuarwrits remain in 
force and must be retained by the sheriff or other officer, together 

S fi; aad, as to finee impoGed or recoguisaiices forfeited by eoronoiv, sec 
le COBOKB&S. VoL VlH., p. 266. 

(s) Levy of Floes Act, 1822 (3 (ieo. 4, o. 46), s. 8. 
ij) Levy of Fines Act, 1623 {4 <leo. 4, c. 37), s. i, os amended by tlis 
Queen’s Ilemetnbrsncer Act, 1860 (22 & Viet. o. 21), e. 30 2 aud see title 
UioiSTRiTXS, Voi. AIX., p. 636. 

S Levy 0 ! Fines Act, 1^3 (4 Geo. 4, 0 . 37), s. 5. 

See p. 621, aols. 

(t) Queen's Ecmeabionoer Act, 1859 (22 A 23 Viet. e. 21),<. 32. As to 
the oedi to he taken by the clerk of assise, see ibid., s. 33 ; and, m to tbe 
sheriffs of the eounty of Chester and of comities in Woles, see Law Terms 
Act, 1330 <11 Geo. 4 A I WiU. 4, 0 . 70), a S3. 

(f) FIm Aot. 1833 (3 A 4 WiU. 4, 0 . 99). a. 29. 

(F) Queen’s Eemoobranoor Act, 1869 (22 A 33 Viot. c. 21), s. 34. 
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with the roll, the Bheriit or officer deUyecin^ to the Treasury a copy 
oi the roll on returning the writs and copies of any former rolls in BzseutioA 
which the Anes and forieited recognisances have not been paid or ^ Froooea 
discharged (J). — 

1428. Whore the party subject to a fine or forfeited recognisance iieeoverr 
resides or removes out of the jurisdiction of the sheriff or officer to 
whom the writ is delivered, such sheriff or officer must iesile his J^thJr 
warrant with a copy of tlie writ to the sheriff or officer acting for waxj. 
the county or other place where the party is, or where bis goods or 
chattels are to be foond, and the sheriff or officer to Whom the 
warrant is issued must act on it as if the original writ had been 
delivered to him by order of (he court of assise or of quarter sessions, 

as the case may be, for the county or place for which be acts as 
sboriff, and he must within thirty days return to the sheriff or 
officer from whom ho received the warrant what he has done in 
the execution thereof, nud most pay over to such sheriff or officer 
all sums received in connexion therewith (it?). 

1429. The King's ilomembrancor must from time to time cortity kiqm 
and nxlract and make out and transmit to the Treasury an aooount 

of all fines iraiK^sed and recognisances forfeited in the Sumeoie 
Oourt, distinguishing in the account those which have I>een paid (n), Sopreme 
and issue process from time to time for levying and euforcing pay* 
ment thorcof until they have ^en either fully paid or lovioo or 
vacated or discharged (<>)• 

8vr-Skot. 6.*- IjMilify m rt$pM o/ Uoneb jSetsrJ. 

1430. After seizure by the sheriff, the goo<l 8 seized are in emtodid Pro ^7 in 
and are hold on behalf of the legal owner (p). The general s®^®^*'®*** 

pro^ierty in the goods until sale remains in the execution debtor, if 
they belong to him ( 7 )* but the sheriff has a special property in 
them, and may maintain tfespass or trover against a person taking 
them out of hU custody (r). No property passes to the execution 
creditor by virtue of the seizure (s). 

Srct. 8 .—£xcci*/win 0 / Senlence of Death. 

1431. When judgment oi death has been passed npon a convisi Bberift 
at any court of assize, oyer and terminer, or gaol delivery for a 

(l) Ijuoen's lieifiombraucer Act, 1S59 (22 & 23 Vict. c. 21), s. 35. 

(m) Jjevy of Fines Act. 1823 (4 Goo. 4, 0 . 37), s. 3; Quoon'e Remem¬ 
brancer Act. 1859 (22 5£ 23 Viet. 0 . 21). s. 30. 

(n) Fines Act, 1833 (3 ik 4 WilL 4, c. 99), ss. 25, 27. As lo Uie Ring's 
Remmbrunosr, see, filler, title CoiianruTiONAL Law, VoI. VI.. pp. ^0 
el itfj. 

( 0 ) Fines Act, 1333 (3 4 WQL 4. c. 99), s. 32. 

(p) Richor44 V. Jenitiftf (1987), 18 Q. B. D. 451. pet Lord £shsa, at 
p. 465. As to the right of the sheriff to interplead where the are 
claimed by a third peniou, see title iMTBftpLiADRft.yol. XYII., pp. 588 ei tag. 

As to the duty of the eheriff to keep the good#safely, see title ExBCutiOK, 

Vol. XIV., p. 21: and, as to his doty to retain pouesaion until sole, see 

[1898] 1 Ch. 336, C. A.: (M« v. Onper (1^2). 1 Cl. $i 
Flo. 72, H. L.: PUiyMrT. J/Mpms (1846). 14 U. k W. 239. 

(f) WiWnkam v. now (1670), 3 Saofld. 47 s GiUt v. Ofwer, tupra, 

{#) Mh t. Grover, ewpro, at p. 97. • 



824 


SirBRnrs akd Bailiffs* 


Bm. 8. 
Exectition 
of Sentence 
of Death. 


ScnieDca 
pauMfi ftt 
Ceotnl 
Oimintl 
Courtt 


KsecQtion fof 
iDiirddr to 
IM wUliln 
prison wftllf. 


county or part of a county, the sheriff of the county is charged with 
the execution of the judgment, and may carry it out in any prison 
which is the common gaol of his county, or in which the convict 
was confined for the purpose of eafe custody prior to hie removal 
to the place where the court was held, and for the purpose of the 
execution has the same Juriadiction and powers over and the 
prison in which the judgment is to be carried into execution, 
whetiler it is situated within hia county or not, and over the officers 
of such prison, as he had at common law over and in the common 
gaol of bis county aud the officers thereof, and is subject to the 
same resixinsibility and duties as he was subject to at common 
law(f). 

1432. A judgment of death passed at the Central Criminal Court 
may be carried into execution in any prison in the Central Criminal 
Court diatrict, or in the county where the offence was committed, 
which the court may order, and, if no such order is made, then in 
the prison in which the convict is for the time being confined, and 
such sheriff as may be ordered by tho court, or, if no such order is 
made, the sheriff of the county where the offence was committed, 
or, if it was committed on the high seas, or if the county in which 
it was committed does not clearly appear, the sheriff of Middlesex, 
is charged with the execution, and has the same jurisdiction, powers 
and duties in the prison in which tho judgment is to be carrio<l 
into execution, though it may not be in his couuty, as be bad at 
common law with respect to the common gaol of hia county (/r). 


1433. Every sentence of death on an indictment or inquisition 
for murder must be carried into effect within the walls of tbo prison 
in which the convict is confined at tho time of the execution The 

Sheri/Ii Act, 1887 (60 A St Viet. c. 66). s.^lS (1). At common law 
the custody of county gaols wss vested in tko sUeriif m offittio, the gaolers 
being hie serranU and being appointed by Lioi. Tho Prison Acts. JSOD 
and lS77 (28 29 Viet. c. 126; 40d& 41 Viet. c. 21), rcKcrrod the authority 

of the ^erifl in regard to prisoners sentencod to death, so far as was neces* 
sary to carry the judgment into execution, and this reservation is con* 
tinued by the ShorilTs Act. 1887 (50 it 61 Viet. c. 66). s. 13 (1). The 
Prison Act, 1877 (40 A: 41 Viet. c. 21), s. SO, givos power to tlio Sooretary 
ot State by rule to direct that any prison locally situated iu a county is to 
be considered the prison of any county, riding, county of a city or town, 
borough, liberty Or other placo having separate prisoi\ jurisdiction, and 
proviw tba^ subject to any such rule, the tr&nsfer under tho Act of 
prisons to which it applies enali not affect the jurisdiction of any sheriff 
having iurisdicUon in respect of such prison. The Chester Courts Act, 
1867 (30 it 31 Tict. c. 36), s. 4, provides for the exeontion by the sheriff 
of the county of Chester of all penons on whom sentence of death is 
passed at any court of assises or gaol delivery for Chester. Previously 
the sheriff for the city of Chester was charged with such executions. 
As to counties of cities and coanties of towns, sec also Counties of Cities 
Act, ihll (51 Geo. 3, c. 100), and Criminal Jnstiee Administration Act, 
1351 (14 it 15 Viet. e. 55), s.2S. 

(a) Central Com fPrisons) Act, 1881 (44 it 45 Viot. o. 64), 

S. a (5 ); Sheriffs Act, 1^7 (50 it 51 Viot. e. 66). s. 13 (2); and see note (f), 
swpro. « 

^5) Capital Poniahment Amendment Act, 1868 (31 it 32 Viot. o. 24), s. 2. 
Pnor to this Act exeontions took place In public. The Act is confined to 
execurious for murder, and in the case of treason and other capital offences 
public executions are still legal. 
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Bherift charged with the execution (e), and the gaoler (d), chap¬ 
lain (e)> and surgeon (/) of the prison, and such other officers of 
the prison as the sheriff requiros, must be present at the eiecu- 
tiou(^). It is the duty of the sheriff to provide the executioner, for 
whom he is responsible. 

1434. > As soon as may be after the execution the surgeon or other 
chief medical officer of the prison roust oxamine the body and 
ascertain the fact of death, and sign a certificate thereof, and 
deliver the same to the sheriff; ard the sboriS, gaoler* chaplain, 
and such justices or other persons present as the sheriff requires 
nr allows, must aleo sign a declaration to the effect that judgment 
of death has been executed qp the offender (A). The cortificale and 
declaration and a duplicate of the coroner's inquisition (t) must be 
sent by the sheriff with all convenient speed to the Secretary of 
State, and printed copies thereof must be exhibite<l for twenty'four 
hours on or noar the principal entrance of the prison (j). 

1435. The body roust lie buried within the walls of the prison in 
which the execution took place, utiloss the i^crolary of Btate, on 
l>emg satisfied by the visiting justices(i;) that there is not convenient 
space for the burial within the prison, by writing under bis hand 
has appointed some other fit place for the purpose (0« 

1436. Executiuns should take place in the week following the third 
Sunday after the sentence on any week*day, except Monday, at 8 s.m.; 
public notice under the hands of the sheriff aud governor of 
the prison of the date and hour appoinlt*d should be posted on the 
prison gate not less than twelve hours before the execution, and 
should remain until the inquest on the body has been held; the 
licU of the prison or of the parish or a ncighi>ouring church should 
be tolled for fifeoen minutes after the execution; and per|OD8 
engaged to carry out the oxecutioa should report themselves at the 
prison not later than four o'clock iu the afternoon preceding the 
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(c) Or the undcr-shcriff or other deputy acting in the sberiifs abscoco 
and with his authority (Capital PunistuDeDt Amendment Act, 18^ 
(31 ^ 32 Viet. c. 24), b. 11 ). 

(d) Or tlio deputy gaoler acting in the gaoler's abseiico and with hie 
authority, or, if there is no gaoler, tho governor, kee{^r or other ehikf 
officer of the prison or his deputy acting with liis authority 

(e) Or in the absence of the chaplain, the assistant* chaplain or other 
person acting in place oi the chaplain 

(/) Or if there is no surgeon, the chief mcdicnl officer of the prison 

( 9 ) liiid., s. 3. Any justice of tho peace for the county, borough, or 
other jurisdiction to which tlio prisoner belongs, and such relatives of the 
piisonor or other persons as the aheriff or visiting justices think proper to 
admit, may also be present (t 6 ui.). 

(A) Ibid., a. 4. For form of certificate and declaration, see the Schedule 
to the Act. It is a jnisdetneanour knowingly and wilfully to make^a false 
declaration or certificate (Perjury Act. 1911 (1 & 2 Goo. 6 , c. 6 ), s. 6 ; soe 
ibtd., 8 . 17, sched., ropc^ing the Capital Panisliment Amendment Act, 
189$ (31 4s 32 VIct. 0 . 24), a 0 ). 

(G As to the duty of tho coroner to hold an inqmcet on the body, see title 
(Dobokxrs, Yol. VlIT.,p. 241. As to the form andreqaisitesil tuo inquisi* 
tlon, lee < 6 «d.,pp. 273 €t»$q. 

(j) Capital Punisbrnent Amendin^nt Act, Idfi8(3ids32Viot e. 24),s. 10. 

(A) Soe title PaiSOHS, Vol. XKIU., pp. 232 ri sea. . 

(f) Capital Punishment Amcodmont Act, 1898 (91 & 32 Vict. c. 24), a. 9. 
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oxeontion and remaio io Uie prUon from the time of their arrive] 
until the execution has been completed and penuiseion has been 
giv^ to them to leave (m). It is the duty of the sheriff to notify the 
date of execution to the Home Office, and also to the coroner to 
enable him to make arrangements for holding the iQ<]tt 6 Bt 

^ SacT. 9.— Proclamation a$ U> Fain, 

1437. All sheriffs are required to proclaim and publish that 
lords who hove fairs shall bold the same for the time tljoy ought 
according to their charters or of right, and no longer (n). 

Bkct. iO.—PublicatioH of lUgfol proclamatumi, 

1433. Copies of all royal proclamations except those for further 
proroguing rarliament are sent to the Bheriffa of all counties, cities, 
and toaoB.who ore required to make them known in the accusiomcd 
manner (o). 

SacT, 11.— 0/ Sheriff /or AvU oj Offktn, 

1489. A sheriff is civilly liable for any fraud or wrongful act or 
omisBion on the part of his under* 8 beriff, bailiff or officer in the 
coarse of his employment (p), though there maybe no proof of any 
recognition W the sheriff of the act or default complained of (< 7 ); 
but the sheriff is not crimioally liable tor any act committc<l without 
his actual authority (r). 


<41) Statutory Rules of the 6tb Juoo, 1003 (Stat. It. H 0. Kov., Vol. X.. 
Prison. Eoglaad, p. 6S)> made in pursuance of the Capita] i'uiiiriimcnt 
AmemliUHDt Act, 1808 (31 32 Viet. 0 . 24), ss. 7, H. 

(a) Stat. (1828) 2 £dw. 3, Statute of Norlhatfkpton, 0 . 15. As to fairs 
geueially, seo title Mabkuts Avn PAma, Vob XX., pp. I Hteq. 

a Crown Offlee Act, 1877 (40 & 41 Vic*, c. 41), 0 . 3 ; Order iu Council, 
February, 1878 (Slat. R. & 0. Rev., Vo). 11., Clerk of tlio (Jounoil in 
Chancery, p. S). As to royal proclamations, see Utlo Co^STiTUriOKAL 
Law, Vol. vl., pp. 380. 388; Vol. VII., pp. 14 seq, 

(p) Laicodi*$ C<ue (1627), lat. 187: Iroodycfte v. (1787), 2 

Term Ih'p. 148 ; itavKuly. ^ooduMa f 1838). 8 Ad. A E). 505 (abailif! having 
fraud ohtoined irom the execution cr^itor a bond ot indcmiuty for 
seisiog goods under a writ of was held that the sheriff was reeponsiblu 

for the fraud and was not enizued to recover on the boo^; Wright v. Child 
(1866), L. R. I Eicb. 358 (sheriff held liable to^xecuffou debtor tor the 
uegligenee of his officer in the conduot of a sale, in consequence of which 
the goods wore sold at au undervalue). The sheriff is liable in treepaes if 
his bailiff 00 the execution of a writ of fi. fa. Ukee the goods of a person other 
than the execution debtor (5aun4«r«on v. Baker (1772}, 3 Wile. 309 ^ 
Aekwerih v. Kempe (1778), 1 Doug. (x. B.)40; Smith v. MiUet (1786), 
I Term Rop. 475, 480), or wrongfully seisee goc^ after payment [Qregonj 
V. Vctt»r»li (1855), 5 E. A B. 671, Ex. Ch.), or wrongfully breaks and enters 
the pihmises of a third person (^mRA v. Pritchard (1849). 8 C. B. 665, a 
case of a county court bailiff), or for a false imprisoument by his ofhccis 
(^oHudersoa v. Baker, $upri, at p. 317). In any action agamst or ^ a 
sheriff in rcapect of marten connected with the excontiou of his office, 
the court mpy order that the affidavit in answer to iuterrogatorioe or an 
order for discovery shall bo made by the officer actually coiicerned (R. S. C., 
Ord. 81, r. 28). 

(«j) ffqttmbrvoH v. Baker, eufra: XekverU v. Xcmpe, supn/. 

(ry ffoM4iderMa v. Baker, ewpra: Woodqaia v. Aaolchooff, tupn:/ and 



Part IV.— Powers, Dotibs, akd IjABniTiBS. 



The olril liability of the sheriff extends not merely to acts done 
by his bailiff or officer in pnrsoance of his warrant, but also to any¬ 
thing done by him by coloar of the warrant, the reason for the 
extended liability being that the sheriff is supposed to be execnting 
bis duty in person. The impossibility of so doing anthorieeS him 
to delegate his duty, but be pots the delegate in his place, and is 
liable not only for wliat is done tirtuU mandati^ but also foi» what 
is done colors mandati (i). Thus, if a bailiff to whom a warrant is 
delirered to execute a writ of fieri faeia$ improperly authorises an 
assistant to execute it in his absence, the sheriff is drilly liable for 
the acts and misconduct of the assistant, and for money received by 
him in roforence to the e.^ 9 cntion, though it may not have been 
paid over ( 1 ). 

The sheriff is liable oven though the act done may have been 
contrary to the express terras of the writ, as if the person of tho 
debtor is taken on a writ otfieii/aciaM{H\ or in disobMience to his 
express instructions (n), provided only that it is done in the pur¬ 
ported exercise of the officer’s authority. 

1440. A sheriff is not liable for the acts of a bailiff or officer 
which are quito outside the scope of bis duties, and are not done 
for the purpose of exeeuling tho authority entrusted to him, or 
nnder colour of such authority (b), or for money received by the 
Imiliff or officer otherwise than in the course of exercising or 
purporting to oxercise his authority (c). 

1441. A sheriff is not liable at the suit of an execution creditor 
or debtor for an act uf miscoudact on tlio part of his officer wbicli 


8 i*e the cues cited ot p.^esi, pofi: and sec, p^norally. (tUos Aoekct, 
Vol. ].. pp. 201 et $w.: MASTSB AKD Seiivant, Vo). XX., pp. 244 cl $tb, 
(i) y. CoUereU (iSSU), 5 K. A B. 671, 580, Kz. rh.; Smith v. 

Pritehord (1849), 8 C. B. 605, per Hauli;, J., at p. 588 ; Jfapftael v. ffoorfmaa 
(18S8). 8Ad. AKl. M5. 

(0 v, CcUertU, eapra. 

(n) Smart v. JfvJlon (1883), B Ad. Sc £1. 568, n. 

(n) Searfe v. nalifax (1840), 7 M. & W, 288. 290. 

(5) L'nwft y. Qerard (1834). 3 Dewl. 217 (sheriff held not bound by op 
undertaking of his officer on behalf of the defendsnt that in co*i6idoration 
of the plaintiff accepting a certain amount tho picas in the action should 
bo withdrawn and the pl^ntlff should haze ludgment); Smith v. PnlcWd, 
nupm (hi^b bailiff oi county court held not liable for sasanlt and 
false imprisonment by a batuff, not undcor colour of his warrant, but 
in asserUon of a statutory power giren to the in dividual officer wron^uUy 
obstruot^]. 

(c) Oooh V. Palmer (1827), 6 B. A C. 739 (goods of debtor euzed under a 
writ of fi. fa.: tho debtor b^ame baukm)>t end the assignees in btokruptcy 
anthojiaed the bailiff to deliyer tbe focAi to a third person for a certatn 
sniTi, which ho did, and satisfiod the execution ereditor oat of tlu sum 
received, but did not pay over the balance to the asalgneee. Hdd, that 
the sheriff was not liable to the asaigt\ees for the balance, the authority of 
the bedliff to realise more than soffioieDt to aatisfy the levy bdu derived 
from them ahd not from tbe sheriff); Weeds t. (1853), 7 £xob. 363 

(bailiff, on tbe execution of a writ of eo. la., received the dmX and costs 
and failed to pay over tbe amount. Held that the sheriff was not liable, 
it bring DO part of the officer*i duty, in executing such a writ, to receive tbe 
amouDi due on behalf of the creditor); and see ntle Mabtxr 
V ol. XX., pp. 248 ri lef. 


Sxor. It. 

LlabOit? of 
Sheriff fbr 
Acts of 
OAcm. 

Uemij 
exteudM to ^ 
sets doos 
evlort 
mandsti. 


Actio dis- 
obedleace to 
iostruetiouM. 


Acts OQllUif 
scops of 
Unties.. 


tIiicoTiduct 
at reqncst r>f 
pUiDtiff. 



828 


Shebitfs Ain) Bailitfh. 


SRcr. 11. 
Liability of 
Sheriff for 
Acta of 
Offlcera. 


bailiff. 


Actgi cftn« 
iMtutinf 
ft tpevliu 

bftAlff. 


VAa done at the request or with the knowledge and assent ot the party 
eompUining (d)^ The mere fact, however, that the debtor or creditor 
induces the officer to commit a breach of his duty does not absolve 
the elieriff from his general responsibility for the iniscondact of the 
officer, but only exonerates him from liability for the particular act 
or omission assented to by (he plaintiff (r). 

1^2. Where a special bailiff is employed to execute a writ at 
tbe instance of the execution creditor, wlio gives him bis instructions, 
the sheriff is not liable to tlie execution creditor for the negligence 
or misconduct of the bailiff (/;); nor is the sheriff in such a case 
l)oand to return the writ, and if he does so he is not liable for a 
false return {h). The employment of a*special bailiff docs not, how* 
ever, relieve tlie slioriff from his own general responsibiUty and duty, 
or from liability to the execution creditor for his own negligence or 
that of his unclor-sheriff: it only absolves him from liability to 
the execution creditor for the acta and defaults of the bailiff(i). 

A mere request by an execution creditor or his solicitor that a 
particular officer may be employed to execute tbo writ does not 
necessarily constitute tbe officer a special bailiff (^), even if it is 
coupled with iafomiation given direct to the officer to assist him in 
the execution of tb6writ(f); but if the oxocution creditor or his 


(J) Crovder v.Xonj; <1838), 9B.6iC. 508 (goods of debtor seised uodcr a 
writ of fi. fa. : tho creditor authorised Iho bailiff to give up powosaion, tho 
debtor conseuting to bis rotuming at any iitno in order to soil: tho builit! 
aftorwards returned, but before solo snothor writ of fa. was issued, U\ 
which Uie sheriff, who liad paid the value of the goods to Iho first 
creditor, returned nulla Soua: tlie sooond creditor recovered the value 
of the goods in aa action for false return. Held that tbo slieriff was oiitiUe<l 
to fiscover tho amount he had paid the first creditor unless bo had know* 
Mge when be mode tbe payment ot tbe bailiff's misconduct iu quitting 
possession). 

[f) Wriahi v. C\\ld (ISfifi), L. R. 1 Exeh. 3S8 (execution debtor persuaded 
a bailiff who bad soiled goods not to advertise tUem for snJe and to postpone 
tho salo, and sabs^uentlr to sell, io order to satisfy also another writ 
under which the baibff could not otherwise have sold ; held, that this did 
not exonerate tbo sheriff from liability for tbe baililTa uogbgenoe in not 
{^pcrly lotting tbe go^, so that they sold at an uudervaiuo). 

(/) As to special bailiffs, sec p. 804, nnU. 

(y) JH Maranda v. J}u%k^ (1700), 4 Term Rep. 1^: Ford v. 
(1837), 6 Ad. de El. 699 (sheriff not liable for an csdl|^); ^ev. Trys()839), 
7 Dowl. 636 (simitar case). As to tho bailiiTs liability In such a case, see 
Fuiehrv. Hinder (1668), 3 H. 6c K. 767. 

(k) Porter V. Viner (1815), 1 Chit. 613, n.; PoUieUr v. PaUUter (1816), 
] Chit. 614,n.; ffurdiiiy v. ^oZdea (1841), 3 Man. 6c G. 014; 2)e Morandar. 
TJ%nkin, nipra. 

(i) Taylor v. Riekardeon (1800), 8 Term Rep. 505 (improperly discharg¬ 
ing debtor wbo was in the ouat^y of tbo sheriff under another writ). 

(k) V. Meggat (1836), 4 Dowl. 567: Seal v. Hudson (1847), 4 
Dow. 6c L. 760: Co^t v. Brom (1838), 6 Dowl. 794. 

(l) Alderemy.JJavenportnM), 13 H. 6c W. 42,46 (oieditor's solicitor sent 
a writ of M. M. to a baibff desiring him to execute it in a week aad informing 
him where the debtor was to bo met with ; the biulifl returned tbe writ to 
The sohoitor, who then sent it to tbe under-sheriff with a request to forward 
it to the bailiff " whom he had instruoted as to tho exeoution " thereof, 
liebi, that the bailiff wss not a special bailiff of the creditor so as to absolve 
the iheriff from liability for his oegbgenoe in the execution of the writ). 
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Bolicitor requests that Uie warrant sbsll be directed to a particular 
officer, and instructs him as to the manner in which the writ ie to 
be eiecuted, the officer is thereby constituted a special bailiff of the 
execution creditor (fn). 

1443. Id order to maintain an action against a aberiff for the 
wrongful act or default of a iKiiliU or officer it is uecessary ta ehow 
that the officer whose conduct ie complained of was authorised by 
the eheriff in the particular transaction (n). It is not sufficient to 
prove merely that the officer is the bound bailiff of the sheriff 
m the particular writ (n). As a general rule, either the origmal 
warrant directed by the sheriff to the bailiff onght to be product 
aud proved (n), or the hon-^roductibn of the origioal be accounted 
for in auob a manner as to warrant the admission of secondary 
evidence (o). The production of a warrant proved to have been 
issued by the under-sheriff or the sheriff's I^ndon deputy to the 
particular officer under the sherifiTs seal of office is sufficient, without 
proof of the writ of execution (p); and prot>f of the warrant may 
be disi^ensed with whore thero is other satisfactory evidence that 
the offi(^r was duly authorised by the sheriff in. the particular 
transaction ( 7 ). If the sheriff ban by his conduct recognised or 
shown an intoution to adopt the acts of the officer, that is sufficient 


(m) J^ofi V. Try6 (1b 30). 7 DowV 030 (writ of wi.m.). 

(a) Drak4 v. (1707). 7 Tom Kop. 113 ; Gcorat ▼. r^rring (ISOl), 

4 Knp. 63; Afarlia v. Btll (1816), 1 iiiatk. 413; v. ucwlrivke 

(1833), 4 li. As Ad. S4I. It U not nneossary after a tmdl/ioaf €zmm$ ou 
a writ of fi. fa. to prove .% oow warrant iti omer to oonsec^t die o/Tlcer who 
16 sfill in posscesioQ under the original warrant with the sheriff {Jacob* 
T. flwaphrc}/ (1834). 2 Ac M. 413). 

( 0 ) As by rooHunablo proof of the lou of the original (JfiniAoD t. ZSoyd 
(1837). 2 M. W. 450; AfooW v. JiuphoH (1838), 2 Bing. {s. C.) 310). or of 
service of a notice to produce on the J^ondon ageota of tlie eheiiff to whom 
the w.'iiTaut was sent (Maler v. Bum/I (1868), 2 II. be N. 867). As to 
acoondary ovidonce goncrally. see title EvinaxcR, Vol. XIIT.. pp. 423, 423, 
5l A ft $rq. 

(p) T. Phiflipp* (1828), 7 B. A^C. 635. 11 . (action of trover for goods 

eeis^); Shepltord v. IVAetU (1838), 8 C. & P. 534 (warrant prodncM by 
bailiff and ataied by him to have been roceived from the London agedlta 
of the sheriff, proved to bo the Tvondon agenta by tbe uuder*aheri0); 
Orfijy. ^TAitA (1809), 1 Camp. 387; Betiog v. TffndAam (1844), 6 Q. B. 
166. 

iq) Jon49 r. Wood (1812), 3 C^mp. 328 (production of paper shown to 
have been written in tbe sheriiTs oftioe and directed to tbe particular 
officer requiring him to give inslrncrioDB for a rotuni to the writ); Proncu 
V. ycav* (1821), 6 Moore (C.F.), i20(proof of indorsement of officer’s name 
on tlie writ by a clerk in the under^eheiiff's office); SeoU v. iTariAoB (1832), 
2 Cr. & J. 238 (osaminod copy of writ with indorsement of tbe bailiff’s 
name held euffielont on proof that it was tbo conreo of the sbecifi’s c^co to 
indorse on tho writ the name of the bailiff to whom tho warrant was 
granted); Tealby v. Oaoeoigno (1817), 3 Star^ 202. But it has been held 
msufficiont meray to proTO the writ with the baililTs name written in tbe 
mar^n (Joaei v. Wood, tuprci), or to produce an examined copy of the 
writ returned with (ho indorsement of the name of the bailiff without proof 
that tho inilorsemont waa mailo by the sheriff's authority {UiU t. MidiUtox 
{Sheriff) (1816), 7 Taunt. 9; Fee iiorpaiM v. Bridge* (1818), 1 B. At Aid. 647; 
rermor v. (1817), 6 Moore (c. p.]» 184, n.; Sarjmnt T. Cowan (1833), 

5C.&P. 492). 
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dTideaC 6 of privity, and each a re^oition or adoption may be 
indicated by the pl^^inge in the action (r). 

1444. The s]m\B is not answerable for the acts or defaults of the 
bailiff of a franchise in reference to the execatioii of pi;ocoe 8 (i). 

1445. Any statoment made by an under-sheriff or sheriffs officer 

tending to show that he has been guilty of a breach of duty, or 
made in the ordinary eourso of executing his office, is admissible 
in evidence in an action against Uie shoriff (a). But a declaration 
which does not accompany any official act, nor tend to charge 
the officer making it, cannot be given in evidence against the 
sheriff (6). . , . 

1446. The knowledge of a sheriffs officer of any fact or circuin« 
stance connected with his omployroont which it is his duty to 
communicate to the sheriff or under-stiorifl operates as notice 
thereof to the sheriff (c). 

Sect. 12.— J^MHw/nnenf /or ilmvinluct 

1447. If a sheriff, under-sheriff, bailiff or sheriffB officer, or 
pei’son employed in levying or collectiug debts duo to the Crown by 
process of any couri, or an officer to whom the return or execution 
of a writ telongs, withholds a prisoner bailable after he has 
offered sufficient security, or takes or demands any money or reward 
under any pretext whatever other than the fees or sums allowed by 
or in pursuance of some statutory enactment, or grants a wan-ant 

(r) iiTdrffrt v. Bell (1816), 1 Stark. 413; Smart v. JluUan (1SS3), 8 
Ad. U El. 8C8, n.; Bi/rtMam v. (1830), 10 Ad. A £1. 23 (ploa froversing 

tbo allegol wrong, bnl admitting in effect iliat the act woa that oi thn 
dofeadaot^s officer) j Jfeed r. TkajfU (1840), 6 M? & W. 410 (similar caro); 
BrickeU v. iJidis (1837), 7 Ad.dt 404 (wbees the sheriff need the affidavit 
of the officer on a motion. Held that tho affidavit could be used m 
eTidence against the eborUl in snhsequont proceedings). 

(t) Shenits Act, 1887 (50 & 61 Viet. C^ 06), B. 34 (d); ISaolkman v. 
Barty (£Ur{) (1767), 3 Tenn Itep. 6. 

(o) ifarth V. (1808), 1 Camp. 389 (acUoa for false return ; what the 
bailiff said when asked by tho plomtiffa solicitor why ho did not oxecuto 
\ke wiit held evidence against the sheriff); Bowther v. Ctdley (1808), I 
Camp. 391, n. (siatemenk^ officer wliilo be Jiad debtor in custody as to 
removal of the debtor) j xaUley v. Bohle (1697), 1 Ld. Haym. 190 (con- 
feesion of escape by onder.sheriff); Jooob$ v. nuiiiphrsp^l834), 2 (>. M. 
413 (declaration by officer whilo in posseesion under a writ of fi. fa. after 
tho return of the writ held evidence in an aetion against the ^riff for 
neglecting to sell within a reasonable time and betore the return of a 
vendifwM expanai); see BriejUB T. ZZuise, supra; Cardiner r, MovU (1839), 
10 Ad. L FIl 464; and compare litlo Etidsmcb, Vol. Xlll., pp. 423, 
424. 

(b) Snowball v. f7oMinc2:s (1833), 4 B. A Ad. iVil (action for taking 
Illegal poundage; declaration br the under-shcriff after he was oat of office 
held hot admissible to prove that the bailiff was the sboriff’s authorised 
efbeerj. • 

.(c) Ben, generally, title Aoivcr, Vol. 1., pp. 216,218. But notice to a 
man left in posMsion oy the bailiff executing a writ of a bankruptcy 
petiiieo agaust tho debtor, docs not operate aa notice to the aboiiff, 
becanse the duties of the man in posseesion are coullnod to rotoining 
poMMioa, 4^g,aod handing over ^e proceeds {Sx parti Wamit (1885), 
i T. L. R. 430, C. A.); and see OUAon v. Voygen (ISift), 2 Comp. 188. 
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for the execation of any writ before he has aetaally received the 
writ, or is guilty of any offence against or breach of the provisioos of 
the Sheriffs Aot^ 1887 (d), or of any wrongful act, or neglect, or 
default in the execution of his office, or of any contempt of a snperioc. 
court, he, os well as any person procuring the commission of 
the offence, is liable to be punished as for a contempt of court (e), 
and to forfeit £200 and pay all damages suffered oy any person 
aggrieved, the forfeiture and damages being recoverable by such 
person as a debt by action in the High Court (/). 

The penalty of £200 is inflicted for an act in the nature of a 
criminal offence, and to support an action for its recovery there 
must be evidence of mfn$ na on the part otthe defendant ^ 
person who makes an uoinfentional overcharge is not liable to the 
penaltpr (li), and in any case the only persons liable are those actually 
oominitting the offence or procuring its oominisflton(i}. It is not, 
however, a necossury ingredient in the offence of extortion that the 
officer should make tho wrongful demand or taking of money a 
condition precedent to doing his duty (i). 

1446. An application for ponishment as for a contempt of court 
may be made either to the High Court, or to any court of assise, 
oyor and terminer, or gaol delivery, or to any judge of any of such 
courts, or, whore tho alleged offence has been committed in relation 
to any writ issued out of any other of record, then to that court (0* 
Tbs application may bo mode by complaint, which may be heard in 
a Bunnuary manner, and evidence bo given either by examination 
of witnesses or by affidavit or iuierrugatoriee (iX or the offence may 
be dealt with by any such court, being a superior court, in like 
manner as for any contempt of such court (m). ^\i)ere the pro* 
ceeding is in a suuiiyaiy uiauner it must be taken before^ the 

id) 50 & 61 Ybt. c. 65. * 

(e) Hee title (^o.vtekpt ov Court, Attaciiiirmt, and f>>sctfirTAr., 
Vol VII., p. 295; and, as to cootempt, generally, see f6U., pp. 2S0 
et gcq. 

if) SLcrilTs Act, 1887 (50 51 Viet. o. 56), s. 29 (2), (3); and see title 

CniniVAL Law aki> PKOCBuuns, Vol. IX., p. 482. 

{g) Lge V. Dangar, Grant <9 Co., [1392] 2 Q. li. S87, C. A.; see Woolfcr^g 
KsUitg {Trusioe) v. Levy, [18921 1 Q. 11. 772, C. A.; and bao title Criminal 
Law AMD Prockdu&k, Vol. IX.. p. 234. , 

{h) Leg r. Vangar, Or^nt <0 Co..npm; ShoppeeT. UMan ± Co., [1892] 
1 Q* 245. But a sheriff is tiablo to sttachmeixt if excessive foes ore token, 
though unintentional It, nnless he returns the excess and pays the costs 
of the proceedings [GtU ▼. Jo$e (1856X 6 £. & B. 718). 

(i] Bagge v. IrAttsheod, [18921 2 Q. B. 355, C. A. (shehff held not liable 
to iuo penalty for the miscondact of his bailiff in not excepting from 
seixTtTB wearing apparel, bed^g, tools etc. up to £5, os required by the 
Small Debts Act, 1845 (8 ds^Vtot. c. 127), a. 8). 

a Xee T. I><tnMr, Grant ^ Co., oapro, dioaeoting on this p<Hn4 from 
/onft ffflats [Truflef) v. £<sy, tapro. As to uxtortion, see, further, 
p. 833, poet. % 

(I) Sheziffs Act, 1887 (50 6c 61 Viot. c. 66), s. 29 (9). The ooets of or 
occasioned by any aueh oouplaint may be ordeled to be paid by either 
party to the other, an order of the High Court on ouy such Ammary pro- 
ccodmp to pay any costs, damages or penalty being enforceable m a 
judgment of the Court {ibki., s. 20 (4)). 

(m) s. 20 (5); and see title CpuTgscPT or Court, Attaohmimi. 
AKD CoincmAL, Vol. VII., p. 295, 
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end ot the uttings of Uie coart held next after the offeace wm 
committed (n). 


1449. If any persoD, not being an under•eheriff, bailiff or officer 
of a sheriff, assumes or preteoib to act as such, or demands or takes 
any fee or reward under colour or preteit of any sacH office, he is 
liable to punishment as if be were an nnder-aheriff guilty of a 
contefapt of the High Court (o). 


1450. No person, in pursuance of the foregoiug provisions, is 
liable to be punished more than once in respect of the same offence, 
but where any proceeding is taken for an offence the court or judge 
may postpone or stay the proceeding and direct any other available 
proceeding to be taken for punishing the offence (p). 


146L A sheriff who refuses or neglects to perform any duly in 
eonnoxion with the levying of any fine or forfeited recogninance 
imposed or forfeited at assizes or quarter sessions is liable to a 
penalty of £50, recoverable by any i^raon who sues for it (q). 


1453. In the case of a franchise, the bailiff of the franchise und 
not the sheriff is liable for the non^erecution, mis^execution or 
insufficient retam of any writ, or for any misconduct in the perform* 
ance of his office, and any fine imposed on the bailiff uf the franchise 
or his bailiff or officer is, ootwithstanding any grant, payable to the 
Crown (f). 


1453. Offences by shoriffs in counexiou with their duties in 
respect of juries (i), returns to writs of execution (/), arrest of 
lelODB and custody of prisoners (h), and elections (v), aro dealt with 
elsewhere. 





Part V.—Fees and Poundage. 


Bscr. i .—In Qenei'dL 

1454. Only such fees and poundage may be demandc^l or taken 
Uy a sheriff or his officers as are allowed by or in pursuance of some 
statutory enactment (w), and no sheriff or sheriff's officer may 
---1- 

{%) Sheriffs Act, 1887 (60 U 61 Viot. o. 55). s. 29 (7). The proviuon 
UoiitiDg the time for proceedioge to two yean is aupereed^ by Iho 
provisions of the Pablie Autboritioe Pntectiou Act. 1893 (56 & 57 vict. 
c. 61); see title Pubuc Autuouitizs avd Pubuc OmesRS, Vol. XXill., 
pp. 339 et ieq. 

(o) Sheriffs Aet, 1887 (60 66 51 Vict o. 661. s. 29 (6). 

(p) 15^., s. 29 (9). ^ 

(g) ijtvj of Fines Act, 1622 (3 Geo. 4, e. 40). s. 9; Queen's Remem¬ 
brancer Act, 1859 (22 6t 23 Vict c. 21), a 37. As to the shoriff's duties 
In this respect, soe pp. 821.^22. mils. 

(r) Shenffs Act, 1887j60 4i 51 Vkt e. 65), s. 34 (d). 

(s) See title James, vol. XVHI. j)p. 268 4t teq. 

(t) See Urn Ezbcutior. VoL XIv., pp. 22 ct sec. 

(v) See title CBumiiX Law ANn Pbocbouks. Vo). IX., p. 487. 

( 0 ) See title Elbctioks. Vo). XIT.. pp. 260, 261. 

(uq Dew v.Poreone (1810), 2 B, 4e Aid. 562; GroAam v. (MU (1814), 2 
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demand or take, directly or indirectly, any reward for doing hie 
doty or al>Btaining (herefrom, or in respect oi the mode in which he 
eieoutea his office or duty, other than such fees or poundage (e). 

If a sheriffs bailiff or officer takes too much in respect of fees, 
or poundage; aii action as on an implied contract liee against the 
eheriS fgr the excess without any proof that the money has come 
to his hands {b\ and the action survives against his executprs or 
administrators (e). 

A sheriff may not take a bond for his fees, because under ooiour 
thereof he might recover .more than the f^8(4)i and a sheriff or 
tindeF'Sheriff is not entitled to refuse to execute process until his fees 
have been paid (e). 

An express promise to pay extra remuuemiion for the execution 
oi process is void (/). 

Bscr. 2.--Croipn Proem. 

1465. A sheriff is entitled, in respect of all sums due to the Crown 
ocdlecled by him under process of any court, to an allowance in bis 


M. S. 204 ; R. y, (1814), 1 Price, 205 (writ of extent ; slieriff selling 
under writ of twndtfioiu not eutitlod to deduct aoTtbing for extra 

expeam beyond the poundage allowed by statute) i OiU v. Jm (tSSS), 
6 E. & B. 718 (no more mileage than allowed by the table of fees, thongu 
proved to bo customary in the particular county to take more); EoAiweU 
V. Heywocd( 1862), 10 W. It. 7S0icliurge lor second man in poeseesion uuder 
writ of fi./a. held exiorttoo): v. Edmondi (1843), 12 M. Sc W. 31 (not 

entitled on execution of writ of fi. fa. to extra expense incurred by keeping 
two meu in poseceslou for protection of the property by reason of an advene 
claim, BUcli expense not being included in tne statutory (able of feos); 
Slaler V. ifames (1841), 7 If. & W. 413 ; H. (tn otd of Panono) v. ForWatj 
(1817), 4 Price, 131 (ostraordinary trouble in keeping goods seised under 
writ of extent); B. v. Craeicenthorp (1724), 2 Anst. 412 (auotioneeris 
charge of 5 per cent, for selling malt seised under a writ of ext^t in 
addition to poundage disallowea ); B. v. Palmer (1802), S’East, 411 (no 
poundage on sums leviod under a writ of attachment); Drailkwiite v. 
JfamofI (1862), 1 H. & C. 501; Bo Woodkam, B» parU Condor (1867), 
20 Q. B. D. 40 (expenses of reaping growing erope disallowed). As to 
the right of a coroner to foes when acting for a sheriff, see title COBOvzad, 
Vol. VIII.. p. 249. 

(a) Sheriffs Aot,^887 (50 4s 61 Viet. o. 55), s. 20 (3). The feei and emolu« 
monts of the office of the hheriffs of tho City of London (see p. 796, ante) ore 
retained by the Corporation, and it is the duty of the Secondary to account 
for all fees in rospect of tho execution of process to the Chamb^lsin at the 
end of every three months (Parliameutary Jleports, City and County of 
London Amalgamation. Vol. II., 1894 [C 7493], Appwdix iii., 21, 66). The 
sheriff of a county of a city or town (see p. 796. cols) may receive the 
acouBtomed fees and Tonumesation out of the borou^ rond or other 
accustomed fund (Sheriffs Act, 1887 (50 & 51 Viet. c. 55), a. 36 (3)). 

(h) Jons V. 2*6rehard (1796). 2 Esp. 607: BUtks ▼. Nowhnm (inS), 6 
Dow. A L. 601; Dtw v. Parsons (1819). 2 B. &^d. 662. As to the liability 
oi a sheriff or his ofScers to puni^ment for extortion, seepp. 830, 831. onto, 
(e) QlouceMsrskire Banking Co. v. £Jvardt (t88>), 20 Q. B. D. 107,0. A. 
(d) letter V. BrofiUei/ (1632). Cro. Car. 286. • 

(s) ffMCott’i Cos# (1694), 1 Salk. 330. If he does he ia liable to an action 
for not doing hii duty, or, if tho fees are paid, to punishment for extortion 
[ibid.) ; see pp. 830, 831, anU. 
ij) Bfi^ V. Cogs (1606), Cro. Jao. 103. 
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accoonts of 1j. in the pound for everj euin not exceeding iSlOO, 
end 1#. for ever; pound exceeding the fint £100^). 

Where there are two or more write of extent iasued in different 
counties for the same debt, and the money is completely levied 
under one of the write, the sheriff who completed the levy ie entitled 
to the whole of the pouiidag6(A). But if, in such a oa8e,,the debt 
is pi^ directly to the ofBcere of the Crown, and not to either of the 
sheriffs, the poundage is apportioned between the bheriffs, even 
though the debt was paid under compulsion of a levy under only 
one of the writs (i). 

Where a sheriff seises any personal estate for a sum due to the 
Crown and dies or is enperseded before be has sold it, and bis sue* 
cessor sells it, the poundage duo in rdepeof of the seizure and sale 
is ajmortionable between the eheriffs in ench manner as a judge of 
the High Court determines, having regard to the expense and 
trouble of each of the bberitfs(il). 

1466. A sheriff has no right to levy poundage or incidental 
eipeusoe under a writ of extent on a simple contract debt, nor has 
he a right to receive any poundage or ox|»cns6S under a eompTomise 
in oonsideratioD of a stay of the proceedings made under the duress 
of a seizure (0. In such a case the Crown alone is liable for pay¬ 
ment of the sheriff’s poundage, and, if it is paid by the debtor, the 
sheriff will be ordered to repay it(tn). 


(tf) SheiifTs Act. 1887 (50 k 51 t^ict o. 55). e. 20 (I). In R. v. ViWrt 
(1820), 8 Prico. 587, it wm held that a shenU was not enhiled under the 
Kitreati Act, 1715 (3 Geo. 1, o. 16), e. 15 (now repealed), to poundage on 
money seised m the debtor'e poeecesioD, nor in lespeot of money paid by 
ibd lurotiee of a Crown debtor atrueted on Crowfi pioeoib, in older to obtain 
his relesse, nor in respect of debts due t<^ the Crown debtor rereiTSd by 
him, beoause be had no authoiity under the writ of extent to collect such 
debts ; but the lauausge of the bherids Act, 1887 (60 k 61 Vict. c. 56), is 
diflorent, and pxobsbly gives Ihe ehonS the right to poundage in such 
cases. 

(A) ff. V. ColdweO (1783). 1 Anst. 279 ; B. v. Bmlm (1706), 3 Auat 717. 
Where there were two writs ei extent against A., and a wnt ot extent in aid 
Af^uist B. in another county, and B.paid the whole debt, giving notice to 
the sheriff to lotain the money until the legality of the extent in aid had 
been tried, and subbcqaently A. by airangement paid uart of the amount 
to B., it was held that the eheiifta who took the iriquiriuons agalnat A. wore 
not entitled to any share of the poundage (B. v. Bowles (1810), 1 Wight. 
115). 

(•) B. r. Fry (1793), 3 Anst 718, n. 

(A) Sheriffs Act. 1887 (60 k 51 Viet. o. 65), s. 20 (4). 

(l) B. ia aid o/ Oidaeti v. TuimartA (1817), 5 Price, 189. 

(m) B. T. PrssM (1815), 2 Price, 68 (writ of extent agunet acceptors of 
bUls of exchange in favow of the Crown, the draweia ut which, niiv the 
exsention of the proosss, took up and paid them; the shoz^, having 
retained poundage, wae ordered to repay it to ihe assignees of the bankrupt 
aeeeptor^s estate). The rule that the sheriff is not entitled to levy poundage 
in eueh oaaas seems to be founded on the principle that the Crown does not, 
geoaraliy spiaking, reoeivs or pay eosts. In cases as for instance in suits 
Oft bonds or speelaltiss (see stat. (1541—43) 33 Hen. 8,c. 39, i. 35>—where 
the Crown has a statutory right to recover eosts, poundage for which the 
Crown is liable to the sheriff may be levied as aa item of suoh costs (B. v. 
OoUiHffridgt (1815), 3 Price, 130). 
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8p.ot. ^.-^Vroemlingi other than Crown Proeeu. 

Svb^Sect. !.-'/« Qenmd, 

1457. A sheriil or Ahoriffs officer oonoerned in tho eteoution of 

procoRS directed to the ahorilT, other then process for the recovery Proocfa 
of sains,due to the Crown, may demand and take such fees and 
pooodage as may from time to time be fixed by order of tb^ Lord • 

Chancellor with the consent of the judges of the Court of Appeal n^i by 
and High Court, or any three of them, and with the concurrence of 

the Treasury (n), and, until they may bo altered by any such orderi 
any fees and T^undage authorim by or in pursuance of any enact* 
moPt repealed by tlie ^eri^ Act, 1887 (o). . 

1458. The amount of tho poond^e, foes, and expenses of the pm, 
execution may in all oases be levi^ over and above the sum 
recovered (p). This rule applies although the judgment creditor 

may not bo entitled to tho costs of iheaotionin wmeh the judraent m ^lUon to 

was obtained ( 9 ). The amount of the authorisod may bMevied 

thongh they are not indoreed on the writ, and it is not neoessaiy 

that the sheriS should part 10 ularise tho respective items in hss 

return to the writ(r), But if, after aelRnte, the judgmsnfc creditor 

becomes disentitled to recover tho amount of the dtibt, the sheriff 

is not entitled, at all events without the ureditor's instmetione, to 

sell any portion of the goods seis^l for tiie purpose of peyipg his 

fees and expenses (/i). 

Kos*Si*cr. S ^Ponndstgi, 

1459. In respect of procfSH othrrwieo than at the instance of the fUite oP 
Cl own, poundage (a) at the rate of la. in the pound, where the sum pouQtiage. 
does uot exceed £ 100 , where it exceeds that sum, la. in the p<gind 

lor the first £ 100 , and in the pound on the amount in exoess 
of £ 100 , may be demamled and taken in respect of auy sum levied by 


8bc 9. a 

Proosedlngs 


(ft) Shoiiffa Act, 1887 (50 9l 51 Viet r. 55), a 20 (2). The only fees fixed 
under tbtb provihion have reference to the execution of writs of jt. fa.; see 
p. 836, poH 

(0) 60 6s 51 Viet. c. 05, s. 39 (4), (0). For tables of fees still in force, see 
Dote(n). p. 837, po$i» As to spedal ballifis, see title ExscunoN, VoLXi v., 
p. 32, noU (it). 

(f) R. 3. C., Oi;^. 42, r. 16. See, farther, title Exx^onoii, Vol. XIV., 
pp 32 €t tea, * 

(9) Armun^t v. JMop (1866), L. R. 2 C. P. 12 (plaintiff not entitled to 
coals, becaose he recover^ lees than a oevtain amoont in on action which 
might have been brought in tho county court). 

(r) OaiiU v. Moym (1842), 2 DewL (K. s.) 37. 

(a) Sntary v. Abdy (1876), 1 Ez. 1>. 299, C. A. (sheriff hdd Uable to the 
ezeouUon debtor os for an anlawfnl a^); see Gooda y.LaagUy (1827), 
7 B. 6r 0. 26 (a gig whioh bad bees sold by A. to B., and wss^sel&ed 
iiodor a writ of jt. fa. against A., was detirecM to B. with the aaaeai of tho 
judgment creditor, it was sabeecaentlT aei^ sg^ by the sheriiTa 
officer to leonre hia pounda^ Held, tw me ahetifl was liable to B. in 
1 rover whether the property m the^had passed*to B. at the time 0! the 
original eeisuie or not, tho sheriff, ^ving parted with the posseesion, 
having no right to make a second oeixore to satisfy his own charges). 

(a) As to the drenmstanoes in which the sheriff » entitled to poundage, 
* and the sum on whioh it la payable, see title ExBctmoH, Vol. XfV.$ ppToS 
si ssg. 
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execution on the lands, goods or chattels ot any person, or tor 
which the body ot any person is taken in execution (b), and. in the 
case ot a writ ot fkffit (c) or writ of possession, the same rate of 
poundage on the anuual value of the property 8 eixod(eO< 

1460. A sheriff is not entitled to poundage on a sum^levied under 
a writ^of attachment for non-payment of money (e). 

SCB-Sior. Z.^WrU o/ Fitri Fdfia*, 


1461. The fees, other than poundage (/). to which a sheriff is 
entitled in respect of the execution of a writ of fieiifacuu^ are fixed 
by a statutory order aud table dated the 8rd August. 1888 (g), 

(t) 8tot. (1687) 89 £Ui. c. 4, a 1; EstKatsAot, 1716(8 Geo. 1, o. IS), 
s. 3. The right to poundage under theee etatutcs is not affected by 
itat. (1887) 7^ill. 4 & I VioC. o. fiS, 9. 2 (now repealed), or the table of 
feee (aa to which see note (a),p. $37, p^) made under it (Davie* ▼. Orifflih* 
ilS3S), i M. ds W. $77; ▼. CooU (1847). Id M. & W. 616; 

ifngmpv. ^fetsMere (1847), 10 Q. B. 1), or by the oidtr made uuder the 
Sherifli Aet, 1887 (50 dc 51 Viet. o. 55), as to feee for the execution of 
writs of (eee note (y). iw/rn). The right to poundaf^e under the 

etatute of Elisabeth extends to the sheriff of a county of a city or county 
of a town (eee p. 79C, tinU) executing the proecae of a euperior court, but 
not to eueh a sheriff executing the proceaa of an inferior court {Ly$ter t. 

(183$). Cro. Car. $80). 

(c) Ae to when poundage is payable uuder a writ of 4lsgit, see title 
Executiok, Vcl. XIV., p. 85. 

(4) Retreats Act, 1718 (3 Geo. 1, e. 15), e. 18; Nath v. AUtit (1643), 
4 Q. B. 784. 

(*) B. T. Pahner (1802). 2 East, 411; R. r. Devon (Shtriff) (1834), 8 
Powl. 10. 

(/) Ai to poundage, see the text, iupn : and, as to tUo eheriff’e right to 
fees and poeeoaeion money, see til lo ExxcurroK. Vol. XIV., PP* 35 H fttq. 

(o) Stat. R. di 0. Ber.. Vol. XL, Sberi/T, England, p. 1, made in 
pumaneeof the Sheriffs Aet. 1887 (50 A 51 Viot.%. 55). e. 20 (2); see p. 835, 
anfe. The table ie as followi « 

t t. J. 

1. For expenaea incurred by the eherifTa officer in making 

inquinea ae to the goods of an execution debtor, and ae to 
elmme for rent ano other claims on the goode. the actual 
expeoeee not exceeding under any circumstanoos 

2. For eeisure by the shenff’a officer ; for each building or 

place separatel^r rated at which a soUnre is made . 

3. For mileage: .to include the mileage of tbe bailiff or the roau 

in poeee^oii, per mile from tlie sheriff'e officer's re^dence . 

4. For man in poeeeeaiou, per day , ‘ , . • 

To provide hia own board in every case. 

5. Tor removal of goods or animals to a place of safe keeping. 

when neoeeaary. the actual coat 

8. When goode or animals are removed, for warehousing and 
taking charge of the same (including feeding of animals) 

2} per cent, of the value of the goods or animals removed, 

^ot the earn indorsed on the writ of execution, wbicbevor ie 
the lees. Ko fees for keeping posseaeion of tbe goods or 
animals to be ebargedafter tho goods or animals have been 
removed. 

7. For the inventory «Qd valuation, oataloguing, lotting, and 

prepariug for* sale, when no sale take# place by reason of 
the execution being withdrawn, satisfied, or stopped, 

H per cent, on tbe value of the goods. 

8. For advertising and giving publicity to the sale by auction, 

' the sum actually aud necessarily paid. 


I I 0 
1 1 0 


0 

0 


I 

5 


0 

0 
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1462. The fees numbered 1, 2 and 8 in the table are payable by 
the execution creditor, and are not recoverable bjbim although the 
execution proves abortive (k). The fees num^red 2^6 and 8-^11 
are to bo leviod in every case in which the execution is completed 
by sale as fees payable to sheriffs were levied before the making of 
the ordojr. Where the execution is withdrawn, satisfied or stopped, 
the fees are payable by the person issuing the execution, ^r the 
person at whose instance tho sale is stopp^, as the case may he, 
and the amount of any costs and charges payable under the scale 
are to bo taxed by a master of the Supreme Court or district 
registrar of tlie High Court, in case the sheriff and the party liable 
to pay such costs and charges differ os to the amount thereof (k). 
There is no appeal from a master or district registrar as to the 
amount of costs and charges so payable(i), unless the question 
involved is one of principle, and not merely of amount (A). 

The fco numbered 7 in the table, for the inventory and valitation, 
cataloguing, lotting, and preparing for sale, where no sale takes 
place, is not payable in the cose of tho seizure of a ship (2), 


Sos-Rrct. i.~^0ik4r Oiitf and Jury iVoces*. 


1463. Foes in respect of ozeciitinn on civil process, writs of trial 
and inquiry, inquisitions on writs of and on compulsory 

acquisition of land, and jury process, except so far as tney are 
HU per Red od by tho order as to writs of fieri fneiaa already referred 
to{m\ depend upon various etotutory rules mode from time to 

timeOO* 

e. For commission to the aiiciioocer oo a sale hy auction, 

H per cent, oo tho sum realised, oot exceeding IlOO, 5 per 
wnu on tho next £200, 4 per cent on the next £200; and, 
on any snoi ezeeeditg in aU £500, S per cent, up to £1,000, 
and 21 per cent, on any^sum excoeduig £1,000. 

10. For any salo by priTSte contract, half tho peroentage allowed 

on a sale by auction. 

11. Poundage arid the fee for delivery of the writ to the under* 

sheriff to be the same as before tbo making of ibis order. 

(h) These provisions aro contained in the order fixing tbo table of fees. 
Tlio execution creditor is liabio to the aheriff for the feee where tho sberiif 
withdraws pursuant to an order of tho court; see Slaninyue v. Dovue, 
BenocAi <£ Co., [1911] 2 K. R. 505. The sheriff may be allowed the costs of 
taxation; see 6uUer v. Smith (1805), 30 Sol. Jo. 406. • 

{i) Townend v. Tcrk9kire SheHg (1800), 24 Q. B. D. 631. 
ik) Re BeertiM, [18091 1 Q. B. 626, C. A. 

(l) Cohen V. JDc hu Hivae, Ex par^e Durham {Sheriff) (1801), 64 L. T. 
661. In Bueb a ease only poundage and such of the other fees as may bo 
payable can be charged. 

(m) See p. 836, ante. 

(•) Under stat. (1837) 7 Will 4 A 1 Viet. o. 55. Tbeso tables of fees 
have no application to process at the suit of the Crown, os to which see 
pp. 833. 834. ante. They aro as follows (omitting the ieee in replevin and 
certain other fees as obsolete):— 


For every IFarronl mhich tkaU be yranied by the Sheriff to kis Offieen upoa 
* onv ITrtl or Proeeee. ' 

• £ e. d. 

In London and Middlesex.0 8 6 

In all other counties, where the meet distant part of tho county 

does not exceed 100 miles from London . . • .040 

Not exceeding 200 miles.. .000 
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Exooeding 200 mUea.. • 

For an arroat in London.* 

In Uiddleaex.sot exceoding a milo from the General Poet Offlee 
Not exoMdiog tereo milea from the tame place . . 

Id other conntiee, not exceeding a mile from the offloer'a retidence 

Not exceeding aexon milea . 

Exceeding eeTen milea. 

For oorfreying the defendAnt to gaol from the place of arrest, per 

' mile. 

For undertaking to give a bail bond. 

¥<rr a Ban B^nd, 

If the doea not exceed £50. 

•• *» M £100 . • ^ ^ . 

Pf M PP £150 . • • . . 

II 11 n £300 •••.«• 

ii\ M n £400 . 

fP t| £500 . 

n it exceeda £500 

ror reoeiTing money under the statute upon depoait foi arrest, 
and paying the some into oouH, if in LK)ndon or Middlesex . 
If tn sAj o&ar*connt 7 . 

Far Filing Me Bail Bond. 

If the arreat b^made in London or Middlesex 

|f in •any other oouaty. 

A$ 0 ifnmant 0 / Bail or other Band. 

•U in Londoit or Hiddleaez. 

If in any'other oonnty (iDolading postage) . . . . 

For the retvn to any writ of luij»cne corpue, if ono action . 

And lor each action after the first. 

For tire bailiff to conduct prisoners to gaol, per diom 

And traxeliing expensea m mile. 

For leawihing oBcm for oefainer. 

Bailj^a mhoeengar for that purpose . « . 

To tlie bailUb* xor exeouU^ warrants on na attachment, 
elegii, writ of possession, forfeited reoo^isanoe. and other 
like matters, for each, if the distance trom ihe sheriff's office 
or the hailifTs residence do not exceed fire miles. 

If beyond that distance, per milo. 

On dulHngas in Tvondon .. 

In Middlesex, not exceeding fire miles from tbo General Post 

I Office. 

Exceeding fixe milos. 

In other counties, got exceeding fixe miles from the officer's rosi* 

deuce.. . 

Exceeding fixe miles. . 

For each roan left in possession, when absolutely nhoeseary 

If boarded, per diem .. 

If not boaraed. per diem. 

For exory sale by auction, notwithstanding the defendant should 
become bankrupt or insolvent, where the prop^y sold doca 
not produce more than £300,6 per cent.; £400,4 per oent .; 
£fiOU, 3 per cent.; and, when it exceeds £500, 2^ per cent. 
For the certmoate of sale to save auction duty 
Bond of indemnity besides Mmp 

Certificate of exeoution having issued for record • • 

, On Writt af Trial and Inquiry, 

For a deputation. 

On lodging writ for entering eause and warrant for summoning 
^ury. which fee shall be forfeited in case of countermand 01 
trial. 


£ I. J. 
0 7 0 

0 10 e 
0 to 6 
1 1 0 
0 10 *6 
1 1 0 
*1 11 6 

0 1 0 
0 10 6 


0 10 6 
1 1 0 
1 11 0 
2 2 0 

3 3 0 

4 4 0 

5 5 0 

0 C 8 
0 10 0 


0 2 0 
0 10 0 


0 5 0 
0 7 6 
0 12 0 
0 2 6 
0 10 0 
0 1 0 
0 1 0 
0 2 6 


1 1 0 
0 0 6 
0 5 0 

0 5 0 
0 10 0 

0 5 0 
0 10 0 

0 3 6 
0 6 0 


0 2 6 
1 10 0 
0 5 0 


1 I 0 


0 4 0 
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$. 

1 

4 


1 

0 


0 

6 


5 

12 

I 

1 

S 


0 

0 

0 

6 

0 


On Trial or Jnqnmiian, Z 

8henif» lor proaiding .. 1 

Bmiliff. for lummooifig juy and attendaoeo in eoorf. . 0 

And if not held at the office of the under-eherifl 

For hiTO of room if actually paid, not ezoeedintf 
For traTelUng expenses of onder^shehif from nla office to 
• place where trial or inquiaitioo held, per mile • 0 

To the bailiff from hia reaidenoe, per mile . i 

(In all oaaea where it shall appear to tne master that a saving of 
expense has aeorued to Urn parties by reason of writ of trial 
having been executed by deputation, the fee for such depu¬ 
tation shaU be allowed). 

On TTriti of EUgit and OOtort of Liko Kaluro. * 

For sumcuoning jury, use of moiu, praidiiig at the inquisition 

eto. 2 

Jury. ,0 

For travelling expenses of under-sheriff from bis office to place of 

inquisition, per mile.0 

For drawing and engrossing the inquisition, per folio . . 0 

For summons (or the attendance ot a witness .0 

For any swpsrscdsos, writ of error, order, liberals, or discharge to 
any writ or procees, or for the release of any defepdant in 
custody (unless in the prison of the county] or of any gpods 
taken in exooution . . ... 0 4 8 

For the return of any writ or process, and fUing same, exclusive 

of tho fee paid ou Mon.0 1 0 

For any duty not provided for, such sum as one of tho masters 
of the [Supreme Court] may upon special application allow. 

Jury Frooeit. 

(See 7fennstt v. 2'bompson (1858), 6 £• & B. 683.) 

For return to com moniMAtre. .... 

The like to special ...... 

Tho like on dUirinya# or Aobeos oorpuo for oontmon jury 

The like for spociu jury. 

The like with a view. 

The like to traverso twire t . . . . 

For at tendance naming apecial jury 

Twenty-four wananta to summon spocial jury . .14 

For bailiff, for lummooing each special juror . . .02 

(No extra expenses is ahowea lor sumraoning special juron 
on account of their residing at a distance from each other 
{Lan4 V. 8*t»oU (1319), 1 (Skit. 175).) • 

Sheriff attending in court ..110 

For any duty not provided for, such sum as one of the ipasters of 
[Supreme Cour^ oiay upon special appUcation allow. 

The following additional fees were prescribed by Itegula Generalis, 
Trinity Term, 1364' 

£ s. d. 

Sheriff, for attending in court on the trial of every common 
law jury cause or issue, from the party who entered the 

same for trial, the sum of.0 10 6 

For attending the court on the trial of every cause or issue tried 
by a speoial jury, summoned by precept under s. 108 of the • 
Common Xaw Procedure Act, 1852, from the party at whose 
instance the same was so tried, the eum ob . • .110 

The following fees wen prescribed by Regula Generalis, Hilary Term, 
1653, and by the Crown Office Rules, 1886, r. F59, and Appendix (Stah 
B. St 0. Her., Vol XII.,pp. 440, 542)' * 

Fees/or Flow. 

For travelling expenses to under sheriff, shewert, and Jurymen, , 
reasonable axpensei actually paid. 


^ 6aot. A 
A Froeeedingi 
Q other thAn 
Crown 
0 10 b Process. 


OvS 
0 5 
12 

14 


? 

0 

2 

1 

0 


6 

0 

0 

0 

0 

6 

0 

0 

0 
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Shubiffs and Baiupfs. 


6bct. 8. 
Proceedings 
other than 
Crown 
Frooeei. 

lUgbt to rae 
cf^Hor 
tur fesa. 


Sub-Sbct. S.^Adion /or Fm. 

1464. If a eboriff is unable, without auj default on his part, to 
lovy liiB Idea against the execution debtor, be has a right of action 
for them against the execution creditor by or on whose behalf be is 
requested to execute the writ(o); but the Rherift is not entitled to 
recover fees from the execution creditor where he has done nothing 
of ativ^benefit in pursuance of the writ, os, for instance, in respect 
of a levy which is ineffectual because the goods seized do not 
belong to the execntion debtor (p). 

£ f. d. 

Fee to undeT'Sheriff, wLpre the distance does not esoood flvo 

miles from bis oiBce . .110 

Where such distance exceeds five miles . .220 

And in case he is necessarily absent more than ono day, Uien, for 

each day after the first, a farther fee of . . .110 

Foe to each of tbe sbewers—tbe same as the under>8]ieriff, cat* 
culating tbe distance inm tboir reapootive places of abode. 

Fee to each common juryman, per diem . .050 

M siiecial ,. ....110 

Allowance for refresbxnent to under •sheriff, showers, and Jury* 

men, whether common or special, each, per diem . ,060 

To the bailiff, for siiromouing each juryman whoso reeidenco is 
Dot more than five milee distant from the office of tlie under- 

sheriff . . . .030 

And for each whose residence docs exceed five miles of such 

distance . . . . . .050 

The foUowing fees in reepoct of inquiries under tbo Lands (Misuses Acts 
were fixed by an order dTatcd 2nd Ansust, 1000 {Stat. R 0. Rov., 
Yol. XI., Sberiff, Englaikd, p. 3) 


£ 

0 

0 

2 

0 

1 

1 


I. 

5 

5 

2 

5 

1 

4 


d. 

0 

0 

0 

0 

0 

0 


). Notice of nominating special jury ...» 

2. Notice of holding inquiry. 

3. Nominating jury.• . 

4. Notkcfl of reducing • . * 

5. Redncing . .. 

0. Twenty-four warrants to summon special jury 

7. Summoning officer, 2s. each ..... 

8. Attending, engaging room, and afterwards attending arrnog 

ing room ........ 

0. For mre of room—reasonable amount actually paid. 

10. ( Presiding in court and f throe hours . . 

{ Preparing inquisition ( all day «... 

11. Attenoing filing inquisition ..... 

12. Inddcnwexpenses . . . . « . 

13. Clerk. 

14. Ushers......... 

15. Copy warrant ....... 

26. SuDpmna for three names ..... 

17. Under-sherifra Tiow (if required) .... 

16. Travelling allowance for under-bheriff and olork—reasonable 

expenses actually inctured. 

* ifolc.-^Oomoon jury same as special jury. 

(o) Com. Dig., tit. Visooupt (F. 2.); StafUon v. ^^ultard (1698), Cro. Elis. 
664; BunNry v.Jfatt)Ui0S(lS44), IC^. & Kir. 380; JfarihoR v. HMt(1847h 
10 Q. B. 15; v. JfatHfield (1846), 9 Q. B. 764; Bavoiomo v. 

irifkioscfi (1815). 4 M. 6c S. 266. In an action by a sheriff for poundage, 
proof that be has acted as aheriff ia sufficient evidence of Ids being so 
without any further proof of bis appointment (Bimtury v. HaiiMWs, 

boU V. Terry (1861), 5 L. T. 347 (levy ineffectual by reason of claim 


2 

8 

0 

0 

5 

0 

5 

5 

0 

10 

10 

0 

0 

13 

4 

1 

1 

0 

2 

2 

0 

0 

10 

0 

0 

5 

0 

0 

5 

0 

1 

1 

0 
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Part VI.—Expiration of Office. 


Pa»t VI. 


1465. It 10 the iuij of every sheriff^ at the expiration of his term 
of office, to^eliver to the incoming sheriff a correct list and account 
under bis hand of all prisoners in his custody and of all rolls and 
vrrits in his hands not wholly executed by him, with all soeh par- 
ticulurs as are necessary to explain to the iucoming sfaoriS the 
several matters intended to be tranRfeiTe<l to him, and to turn over 
and transfer to the incoming sheriff all sach prisoners, rolls and 
writs, and all records, books and matters appertaining to the office 
of sheriff (^). , ^ 

The incoming sheriff must thereupon sign and give to the out¬ 
going sheriff a duplicate of the list and account, which operates as 
a suDlcient discharge of and from all the prisoners therein mentioned 
and the execution of the writs and other matters therein contained, 
and Uie incoming sheriff then stands charged with the prisoners 
and with the execution and care of tbo rolls, writs and other matters 
contained in the list and account (r)* 

A sheriff cannot be called upon to makoA return of any writ after 
the expiration of six months from Uie date at which he ceased to 
hold office (s). 


ZxpiiMon 
of Office. 

Datj lo 
deliver writs 
sad AccoonV 
lo t&comlng 
eherill. 


niicbe^ of 

oetfolDa 

iherilL 


Part Vll.—Accounts. 

1466. Every sheriff (t) must, within two months alter the expira- paty to 
tion of his office, or, in the case of the death of any sheriff, the nndcr 
under-sheriff appointed by him must, within two mouths after his 
death (a), transmit toHhe Treasury a just and true account writh 
particulars of all sums receiv&l by the sheriff for the use of the 
Crown and of all sums paid or claimed by him or on his behalf (6), 


of assi^oo); N«\tmnn y. Jl/emm/ta (1872), 26 L. T. 397 (goods of stranger 
Mtcd): V. Havelock (1813), 3 Camp. 374; La%e y. 8eweU (1S19), 

1 Chit. 176. Ae to the liabUity of the solicitor of a creditor for lees and dho 
coses in which tbo baUiff may sue for fees, see title Exxcutzok, Vol. XIT., 
pp. 36, 37- 

( 0 ) Sheriffs AcK 1S8’^(50 & 51 Viet. e. 55), s. 28 (f). A sheriff is not 
liable to an attachment for not returning a writ wbicli has not been trans* 
f^red to him by bis predecewor (Thomas r. iVswMm (1843), 2Dowl. (k. S.) 
33). 

(r) Shorifls Act, 1887 (60 $c 51 Viet o. 55), s. 28 (2). 

(t) ibid., s. 28 (3): R. V. Jon4$ (1787), 2 Term Itcp. 1; compare WdUesr 
V. Davis (1868), 3 If. de N. 374. 

(f) Inclnding the sheriff of a county of a city or county of a town (Sheriffs 
Act, 1867 (50 £ 51 Viet. o. 65), a. 30(4)). It is the duty of the Secocvlary of 
tbo City of London to attend before the King's Remembrancer on the 
Slet October to render the aecouots of the sl^^s of the City (see p. 706. 
ants), and give sneh assistance as may be neceasoiy for passing tbo same 
(ParuamenWy Eeporta, City and County of*London Amvgamation, 
VoL li., 1894 fC 74931, Appendix iii., 54). ♦ 

(a) The unaor-shenff is not person ally liable in respect of any sutn 
received by the deceased sheriff, the representatives of the deceasea being 
answerable (Shoriffi Act, 1887 (50 k 51 Viet o. 55), s. 21 (2) (b)). , 

(8) laoiading all sneb snins as have boon usually InsortM in the bill of 
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SrSRIFTS AUT^ ISaQiIIVS* 


Paet VII. 
Accoosts. 


Audit. 


Oath varily* 
iag accouQt 


Defualt {n 

rendering 

uecouoU. 


Hluderiug 
pualog at 
nocoauU. 


Mi of the names and residences of all persons inenrrin^ fines, 
issues, anierciamente, forfeited roeognisances or sums of money 
which he has been authorised io levy by virtue of any writ issued 
to him or his predecessor in ofBce, and, if they have not been levied, 
the causes of their not having been levied; and the Treasury may 
grant a warrant for the allowance of the sums so paid or daimed 
in the ^xcoount, or for the payment of snob sum in respect thereof 
as is thought reasonable (c). 

1467. All accounts so transmitted must be eramined and 
audited in such manner as the Treasury by warrant directs, and the 
Treasury may by warrant make such provisions ae to the trans* 
mission, examination, verification, and audit* of such accounts, and 
for ascertaining the balances due from and the discharge of tbe 
persons accounting as it thinks i>roper((f). 

If under any such warrant it is necessaiy for a aheritt or under* 
sheriff to take any oath to any account or matter relating thereto, 
the oath, unless the Treasury requiree bis personal examination 
before the auditor, may be sworn before any judge of tbe J^igh Court 
or master of the Bnpreme Court or any coiumisHioner for oaths or 
justice of the peace (s). 

1468. A sheriff or undor-sheriff who neglocta duly to render his 
accounts is liable to imi^isonnient as for con tern pi of court, but 
only by a warrant naming him and specifying his offence and 
issueil by a judge of the High Conri(/). 

1469. Any officer, clerk, or other person concerned in the passing 
of the accounts who, by his wilful act or default, hinders any shoriff 
in passing his accounts or obtaining bia qtaefua, is liable to make 
snclt satisfaction to tbe party aggrieved as may be ordered by the 
High Court or a judge thereof on complafnt made in such summary 
manner as tbe court may order (g). 


cravings. The allowaucos i Delude s2J expensM properly iaeurrod io reoeiv* 
ins the judges of Meite and electioo petition judges, and providing them 
with secesaary aocomiDodation, and, in the case of electiou petition fudges, 
with a proper court (see Parliamentary Ejections Act, 1S6S (31 6c 32 viot 
c. 123), a. 28), aoePthe costa incorred in sotorooning iuqon by post under 
tbe provisioni of the Juriea Act, 1862 (25 6t 28 Vlct. c. 107) (see tbid., 
s. 13). The iberifl does not now render any bill o^ cravings. 

(o) Sheriffs Act, 1887 (30 8 g 51 Viet. e. 53), s. 21 (1). 

(d) Ibid., 8.22 (1). Every such warrant must be laid before both Houses 
of Faiiiament within fourteen days after the niakiog thereof if Parliament 
is then sitting, or, if not, within fonrUen days after the next meeting of 
Parliament (&d., s. 22 (2)), 

(sj a. 22 (3). 

(/) Kid., 1 . 21 (2) (a). 

(j) Ibid., 8. 22 (4). 
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SHIFTING USE. 


See Pbapbtuxtibs ; Bfsal piiOPBAxT akd Ouattblh 

6£TTliKMEMTB; ^^’XI.LS• 


SHIP-BREAKER. 


See Shippiko akd Naviuation; and Tzudis Ukioks. 


SHIP-BROKER. 


See Siuppuio and Navioation* 
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A07AL FOaCES» 

abMncD from July. Royal MariA»«^whco QOfc reck(»«d aa oervicc, 81 

without leave. Terri tor fal Force on cmbodlmeDt, offeoco of. 77, 76 
ACCoonU. oouA^y a^^iatiocia, of. audit of. 88 . 
aceouiremeatA. Naval B a laf Te, of, liability od mIo of arma or, 26 
adjatant. Territorial Force, of. atatua on courU-martial. 76 
actolnUtratlon, informal will of aoldler or aailor, vvoeo ^aotod. 00 

Territorial Force, of tbe, 61—88 

Admiralty, acquiaitloa of (and for naval parpoaca bj, powon, 100 
Board of, tee Board of Admiralty, 
control of Coojc^nard taken over by, 68 
courtA'iaartial oo Royal Marinoa coovoned by. 82 
dcleFAtioo of poweri by, at to colonial defence, 27 
po^or to accept colnoial offer of aervice, 66 

veeacle of war, 67 

powera aa to acqQiei*loj* ot land for Coast^niard purpoaea, 26 
csliatmani in Che Royal MarJnaa» 80 
aalvagi* rvmnnefation, 6 

aKowanceit, ^anti to Territorial Force by way of, 71, 78 

annual training, llabiltty of the Army Keaorvo to bo called onton, 60 

TctritcHal Force, or the, notice to attend, 70 

pro V let on for, 69, 70 

appeal, frocn naval court-martial, no provleiOD for, 17 
ottccra ot Territorial Force, by, bow made, 76 
apprentice, enlistment of, 68, 40 

rooetcr'e rem^y on enliatment of, 60, 40 

right of maater oe to disehosge from Territorial Force, 68. 69 
Army Act, appilctftion to Territorial Force, 75, 76 a 

Council, coutrol^of gran la to county aasociatlons, 86 

powera aa to payment for tmpreesetl vohiclot, 61, 66 
tbe Territorial Force, 66 
OTor county aaeociatlona. 66-^9 
Motor Rcsotre, proviaiona ridating to^ 68 
R<*guler, see r^oler forcee. 

Reserve, culling out tJic, provieioQ ee to, 60 
compoeiUon of, 66 

divisions of ftrat claaa, 56 * 

enlistment in, from Territorial Force, effect of, 67, 68 

the, 69, 60 

liability of cleeaes to eervice, 66, 60 
apecial cUseea of the, 60 
to be called out for annnal training, 60 
offences by civilJana in respect of the, 61, 62 
reeerviata, 61 

pvrlod of service in ^e, 60 

qaall6cetion of railway and post office men for the, 60 
tratMfer of Militia to, powers, 62 

arrest, member of Territorial Force, of, when subject to military law, 7f 

I'vivUcgs of pet^ officers, teamen and mariaet, as to aatdmptioa from, 
84 

Articles of War, liability of naval officaba under, 10 

assignment, pay or peaaion of naval offioer, seaman or marine, illegality of, 84 
attestation paper, place of settlement not determined by tfcatements in, il, 42 
recruit on enlistment, 41, 42 * 

auxiliary forces, aa to deflnition of, 64 

baakrupicy, naval pension ot half-pay may be dealt with la, 66 
billet money, amotmt of, how Axod, 66 ^ 

(1) 
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AOYAli TOnOZB^coiUinu0d, 

bliletlag autboritieft, o0eQcoa hj, 68 
definition of, 6S 

diacretionai powera of chief offloet of police la case 65, 66 
exemption! arom ptOTiaione relating to» 6S 
' iraudaleat olalm in reapect of, penalty, 66 

liablHtv under route anthorlsiag, 66, 60 ' 

meibotm of, 64 

natuio and extent of, 64 

ofidhcei againet the of, 66, 67 

by clTillana relating to, 67, 68 

peraona aubject to mUitaiy law agaioft, 67 
pf^nalty for offence againat law of, 67 
pciaona and boiaaa aa aubjecta of, 64 
powexa on embodiment of the Territorial Poxoe, 71 
xequiaition, effect where Territorial Force embodied, 66 
liability ubder a, 66 ^ * 

whan iMucd, 64 
roate aa aaihorlty for, 64 

Hoard of Admiralty, admlnlatratioo of the Nary by tho, 6 

eocapoaltloo of the, 6 
diatrlbnUoo of bualoeea of, 6 

borongb cousolla, power to hire land for military pnrpoeea. 100 
ealiing out, Arm^ Boaerre, of the, provUiona relating to, 60 
apecial raaarve, of tho, proviaion for, 02 
canlagea, impreaameni for military purpoaoe, naUico of, 46, 49 

procedure on, 49, 60 
paraent for, on impraaament, 61, 62 

cerUdeatea, liability for uaing forged or counterfeit, relating to tbo royal 
foreee, 90 

o^rtiorati, iatuo of, whore proeoodioaa of eoart*inarUal irregular, 90 
Channel lalaada, exemption from billeting, 68 
cbaplaina, uaral, how appointed, 7 

circumatenUal iHter, initiation of naral eourt^martlal by, 12 

plea of guilty aa affecting accuracy of, 18 
Cl^ of London, application d the trophy tax In the, 69 

Aaaocjetlon, Lord Mayor aa 0m*4;ffici4 prealdent of, 88 
ciril courta, juriadicUoo not Interfered with by power* of naral auUioritice, 11 

over oourta-raarUah flb 

t npremacy of, where peraona eubjoct to military law, 69 
Oieil Lord, dntiaa of the, 6 

ciril powera, duticn of membera of Territorial Force {d aid of, 76 
rlghta, aoldiere and aaiiora, of, 91 
olviliana, ^encea relating to Army Keaerre by, 61, 62 

blUeting by, 67, 66 
Impreaameut of rehiclee by, 62 
Coaatgnird officera, powera of ponUbiaent reatod in, 29 
aerrice aa counting for penaion, 29 
« in the Nary, prorlaion for, 29 

tranaier to cootruf of tho Admiralty, 26 
Colonial Forces, compoaitlon of, 37 > 

Karal Forces, nature of, 86 t * 

p^er of the Admiralty to accept aorricca of, 26 
coloslea aa to, 26 

colonies, effect of Karal Pisoipliae (Dominion Naval Forcea) Act, 1911, aa to 
the, 26 

powera aa to entering aeameo, 27 

providing veasela of war and seamen, 27 
commiaaiona. Army, appolatmente to, bow governed, 86 

cannot be resigned, 86 
' trafficking in* penalty lor, 86 
conunitteo^ appoinlment by county asaociatiMia, 86, 66 
• compeosation, proviaion lor, under 4£llltary Hanosuvree Act, 102 
compulsory pimba^ ne^lre laod for naval or military pnrpoeea 

aorvic^ when declared Illegal, 86 
mflnement, place of, proviaion by the Admiralty, 18 
dooatable, aa to dafioitiou of, 64 
^dttty aa to biUetiug, 64 

< a ) 
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ftOYAL 

conTeyROM, troop* hj nil, of, proriaioo for, 03 

corporBl poTiiRbiMat, «xUAt to whieli mof bo ioaiobod by covta^martlftl. 

16 

whon odmioittorod for oAvol offoooos, 11 
covtj uaocUUni, occooaU of, proruiozM for audit, 09 • 

acquitiUoo of taod for inilltary puposeo bj, $9, lOO 
appolAtmo&t of coauDittoeo by, w, 0$ 

o^^ted membM of tbo, 01 
reprtMtaUre momber* oo^e, 8i 
chaiRDen aod vico-obairmen of, eloetloo, 08, 01 
conditioftt of ttoznbenbip of, 80-*00 
dalegRtioo of powers ob mobilintiiw to, 01 
disability of meiBbtra, 00 
dnty as to plans of Army Coonell, 07, 00 
esUblUbinant asd eoostItaUon of, 6$ 
ffAU la aid of eapeasn of, 80 
lisbitiUn as corporate bodies, 05 
military menbars of, bow appolbtad, 04 
officers of tbe, 00 

power to framo seals of p^ for Tsrrltorlsl Fores, C0 
bold land, 07 

reeeiTo ▼ciuntary sobacriptioas, 69 
powers and duties of, 86, 87 
prorision relating to duties of, 01, 83 
sebems for establisbooeDt of, contents of, 09, 89 
schemes coosUiutiu. for tbs lsl0 of Wight. Ciaqne Ports 
and BUn:iaPics. o0 
stains of tbs presidents of, 03 
vacation of office by meenbers of, 00 
county eooncil, power to biro land for military pnrnoses, ICM) 
ooorts‘martial, constitntion where trying member of Territorial Foroc, 70 

dcsonption of, 44 

jarisdletion of eivU law oTeT. 90 

over Territorial Force, 74 

liability of offenders to lew of billeting to trial by, 07 
military conrieUon at, bow oertified, 40 
eaenipUoos from trial by, 48 
CTldence and procedsro at, 46, 40 
liability of l^al Marluee to, 89 * 

^ rules regnlating procedure at, how made, 40 

catnre of, 48 

fftatas of members where prisoners are officers, 46, 46 

which may award a death sentcDOSb 
46 

summary prooedoie at, 45 
naval and military, liability of members of, 92 
appeals from, no prorision for, 17 
as pobUo courts, 29 
defences at, pcocedure, 14 
findings of, how arrired at, ^8 
initiation of, 13, 18 
inquiry Into loss of ships held by, 13 
notice of trial by, necessity for, 18 
prisoner's right to object to members of, 18 
procedure a^ bow regulated, 11 

trials by, IB, 14 

pnnishroent indicted a^ provldous as to, 14, 10 
offences subject to military law triable by, 44 
crimfna] liability, members of naval aud milittfy conrtS'inartial, 98 
offeuces, exteasion of Naval Discipline Act to, 10, 11 • 
customs officers, exemption from provitUMS relating to billeting, 53 
damage, compensation for, where caiMd by maaoeavrea, 108 

to equipment, liability of member of Territorial Force for, 78 
damages, liability of members of naval an^ military conrta-marttsl to action 
far, 99, 98 • 

death senteneo, natore of military conrt-marUal which may award, 46 

wbeo may be paseed by coorb'martlal, 15 
debt, soldiers' exempUoo from appearance In oonit in respect of^ 94 

{ 8 ) 
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fiOYAL 

d^daetiGo* from pa/ of rogoUr force*, wben allowed, 47 
deMrilon, ItabUlt} of eoldier to forfeltoje of cerrice on, 40 
detentloii, Navy, in tba, extant of order for, 17 

pUce of, proTuion bjr tfae Admiralty, 18 
diacipline, mainteninee in the ooyal Navy, 9 
savelf pereon* eobject to, 10 
regatar forces, in the, bow maintained, 48, 4B 
Territorial Force, in the, Low maintained, 72» 73 
dlecbarge, aural prison, from, powers of tbe Adairalty as to, 18, 19 
TsrrltOTial Force, from the, 68, 69 
dismissal with disgrace from the Nary, what it inrolrcs, 16 
eloction, assembW of anit of Terrltorml Force prohibit^ in district of, 74 
right or officers and men of royal forces to rote at, 93 
roting right of member of Territorial Force at, 73 
enlistment, apprentices, of, 89, 40 

Anny Rsserra, in tBe, 69, 60 < * 

dcflolUoc of, 38 

offences In connection with, 42 

period of serrlce on, 40 

persona who mar he the sobject of, 89 

S rooedore M, 41 

oyai Karines, in the, terms of, 30, 31 
Terrilevial Force, la the, 68 

cqnlpmcnt, damage or loss to, liability of member of TerrliortAl Force for, 
78 

escape from naval prlsM, penalty for aiding, 10 
execution, exemption of soldiers* goods from, extent of, 94 
exemplary service, where a bar to trial for desertion or fraudulent snliat- 
ment, 43 

false oaths, as to military pay, liability of persons making, 48 
itstemont on entering the Nary, <monoe of, 9 

royal forces, penalty, 00 

Bold court-martial, military, majority of membors rci^ulrcd to pass a death 
sentence, 47 

First Lord, control of distribution of business by, 6 
Sea Lord, duties of the, 6 
decs auxiliaries, natnre of. 8, 4 

registration of, provision for, 4 

footpaths, posrot of justices to suspend use of, for mllltaay purposes, 101 

Fourth ffea Lord, duties of tbe, 6 

fraudulent demands, as to billets, offence of, 58 * 

offence of making in respect of impressment of carriages, 
63 

enlistment, liability of eoldior to forfoitoro of serrico ou, 40 
friendly society, intarat of member not lost by enlistajont in Torritorial 
Force, 79 

Qoremment ships, de&nition of, 4 

Aabsoi corpus, remody afforded by. wLcro person detained in naval or military 
* custody, 21, 90, 91 

bolf-pay, assignment, solo or contract relating to Navy or marine, invalidity 
of, 34 , » 

illegitimate cbildrco, soldiers* liabili^ to maintain, 94 
ImperlAl Service section. Territorial Force, of the, do ties of, '80 
impressment, carriages, of, for military purposes, 48, 49 
exemptions from, 20 
legality imnlied, 19 

length of day's march in respect of vehicles subject to, 51 
Liability to, extant of, 20 
method of, 20, 21 
• cpffciices in respect of, C2, 63 

payment for carriages subject to, 61 

power of the Grown %s to, 19 

powers of Army Council as to payment, 51, 62 

on erubodhuent of the xeiritorlal Force, 71 * 

proeadura ou, 49« 60 
release fxom, bow obtained, 21 

Imprisonment, extant to which may be ioiUcicd by eourts-marUal, 16 

Navy, in tbe, order reqnirod b^ora esnteaca unforced. 17 

( 4 ) 
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BOYAL FOBCBS— 

inipfUoam«Bt, of, how ronDiik^, 16 
Indian Amj, compooition o^ 87 

ArUolea of War, application of, 87 

Marine Bcrrice, regnlaticna ^Tcrniog, how made, 25 

oae of vaaaelK in war ticne, 26 
waters, aeaa inoloded in tem, 26 
Zple of Man, exemption from biUeUog, 63 

J oint committee, power of conn^ aOMCiation to appoint, 66 
QvUdIctlofi, oooTta of civil law in relation to ononcoe airainit miltarv law, 

89, 90 

liability of membete of aaral and military conrU-martial in 
rcepeot of, 92, 98 

naral eoarta-martial, of, how may be tested, 16 
Jnzy, exemption of member of Territorial Force from eerrice on, 76 
exemptlona from eerrice on, 97 
justice of the peacd^ datyoo atteetation of a rcerait, 41, 42 

meaning of term for recruit's attestation pnrposes, 41 
'* King's Shilling,*' origin of the, 19 
ship," meaniog of, 97 

land, acquisition and user for mlUtary pnrposee, powers, 99, 100 
county associations' power to hold, 67 

czpenace of aeqairing for reilllary pnrpoees, how defrsyed, 100 
' licence dnty, exemption of olDcere keeping soldier or sailor eervonts from, 
97 

lieutenant of the cotanlj, as president of county aseoelation, 88 
loss of equipment, liability of member of Territorial Force for, 76 
maintenance, wife and children, nr. 'toldiers* linhliiiy in reepect of, 94 
manauvre aroas, power of the Crown to proclaim, 100, 101 
manmuvres, componsetimi for damage cansed through, rights, 108 
InUrfetence with, offence of, 101 
Marino Reecrree, noaltion of the, 24 
Marinee, sea Boyal Marinca. 

marriag^ soldiers' right to enter into contract of, 94 
uiaterial, naval forces, of what consisting, 8 
merchandise, conveyaoce of not allowed on ship of wax, 6 
merchant seamen, right as to joining Boyal Nary, 9 
military antborities, protection where acting in exercise of duties, 98 
courts-martial, liability of Royal Marines to, 82 
law, doratioa of eubjecUoo to, 48 

liability of persons subject to, 44 

* soldier to, on enlistment. 42, 4S 
offences under, triable tn court of summary jurisdiction, 91 
persons subject to, 43 
subjection of the Territorial Force to, 72 
Military Manosuvree Commission, powers of, 102 
" military offences," meaning of term, 48, 44 
Militia, transfer to Army Beserre. powers, 62 

mobilisation, delegation of powers to connty associations on, 61 • ^ 

Motor Boeerve, see Army Motor lUserro. * 

mnoicipal office, exemption of officers of Navy and Army from aerrioe In*, 

• *96 

liability of officer of auxiliary forcce to serve in, 9<> 
National Tnsarazlto Act, 1911, application to members of Territorial Force, 
79 

natives of India, definition of# 87 
naval authorities, protection in exercise of duties, 98 
colonial defence, agreement relating to, 27, 2B 
couxta-martial, appals from, no provla^ for, 17 

as public court, la 

convening and composjtioa of, 19, 18 * 

discretionary powers as to pnniahment) 16 
findings of, bow airbed at. 14 
iaiUauon of, 11, 12 
inquiry into lose of ehi^ held by, 12 
jurisdiction of, bow may bo testcil, 16 
prisoner's right to object to memfaW of, 18 
proeednre at trlmJe by, 13, 14 

In, bow icj^lated, 11 
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ROTAIi rORCBB 

DaT«l oonits^martifll, proMCQtor ikt, wlio it, 1ft 

poDiahmant ioflieted by, pYOYUtona M to, \i, 1ft 
Navftl BiacipUne Act, oxUdsIocl to erlmioal oAoooMi 10, 11 

malntenaooe of diacipUM under tli^ 0 
nafkl discipline, limltetloa of time for proeeontioB for offence* ogeinit, 11 

penone eobjeet to, 10 
loroee, edmiDietretlon of, 6 

oet^oriee into wbiob felling, ft 
^ dlecipUne et e0ecUng eervice of men of tbe, ft 
eeidenee of blrtb cm oleiing tbo, 9 
metrriel of, of whet ooDsleUng, ft 
pej of, bow renleted, S3 
pereonnel of, dTriekme of, i 
pririlegee end eeomptloiu extended to, 9ft 
reUing end meiotenence of, 7 
right of merohedt eeemen m Lo joiniug, 9 * 
eelvego cerrioei tendered bow remunereled, 4 
■enrlce of Conetgnerd in, prorieion for, 39 
•obordlnete officccre in the, 7 

when Rogel Merinee eubjeot to lew gorernlng, 81, ft3 
ofDcen, edrnteeion to commieeioned renb of, 7 
coamleeioned, divlelone of, 7 
diecipline ee effecting right to reeign, 8 
gredtt of, 7 

greeting of e commieeion to, 7 
TlabiUtj QQder tbe Arlielee of War, 10 
punlalicnent of tobordlneto, 11 
peoel code, odmlnisuetton of, 11 
penaion, Admixelt^'e power to reatore forfeited. SO 
befikrupt, of. how demit with, 36 
llebllitj to forfeiture, 86 
peoper, of, right of goerdiena ea to, 35 
Nerel KceerTc, ehtenoe ftom aerrice or treloiog in tha, offence of, 28 

calling out on eotire eerrice, » 
diaciiMizM in the, meintenence of, 29 

dutj of nercbent meatera ee to information for purpoace of, 
23 

grent -of pensJona to the, 89 

rieblUtp for tele Of erma or eccoutremenia of the, 23 
ufTcncea in coonexioa with the, 93 
officeie of, rank end poeition of, ?#, 96 
who majr be, 24 

payment while in actual eerrice^ provision for, 22 
reieiog end maintenance of, 91 
regnietiona aa to, power to make, 21, 93 
term of acTYice in tba, 22 
traioing of tbe, prr^riaieci tor, 99 
nartl teamen, employment of, reguletlosm ea to^ ft, 9 
Narei Volnatcer lleserve, pajment of, 96 

» power of the Admiralty aa to, 26 

proriaiona nverning, 26 , 26 , v 

reiaiog ana maintaining power*, 26 
Nary Board, when Arat cooatltutod, 6 • 

notice, atlend training in tbe Territorial Force, to, 70 

of trial, neceeaiiy for, whore by a naval conrt-martUl, 13 
offence, making false atatement on entering R^al Navy, 9 
wearing tbe King** uuform nnau&oriaed, 9ft, 99 
offences against tha law of biileUng, 66, 57 
aa to billeting by cifiliana, 57, SB 

penoM snbject to miliftiy law, 67 
enliatmant, & 

limitation of time for pipaecution for, under naval diecipline, 11 
relating to tbe Naval Reserve, 33 

Terrllorial Force, JariadicUon, 74, 76 ■ 

reservUta, by, 61 

oUftcer, regular forces, complaint by. bow dealt with, 47 

no right to bring action for wrongful dismiaral, 86 
rtmeoy where aggrieved, 38 

( 6 ) 
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BOTAI/ FORCES— 

offlCM, Rojsl NsTAI BCMTfA, 6f, wbO QftT b6» M 
p&rentf, to obtoin diMlurge of momM of TerritorUl Force. 59 
periiezDeotMj oloetimi, right of ^om end aM of rorel foKV to veto 
et. 98 

peapei. ooTel peneioa of. right of gnerdiAoe ae to, 85 * 

pej. ifl^nment. sale or contraet reUUog to Kory or Karine, iaraliditj o( 

Navy end Kerloer, bow r^ulatod. 89 

DO etetntorj right to retired. 84 * 

regular forceB. of. clTil coorte no poirer orer diapotee ee to. 40 

lllegaU^ of aaeignmoot of. 48 
provkaioM ee to, 47. 48 

TerrltorUJ Force, it tbe. rates end oondltiooe of, 71, 72 
penal eerrltade. when mi^ be awarded bj court-martial. 10 
peDalUoe, enforcoocot for offeocee in coonexiMi with Naval lUaorva, 28 
oFencee bgamet law of biUeUng, Of, 88 

by oivillana in rcapeet of the Arxnj. fteserre, 68 
relating to impteannent of carrKagea, 52, 88 
penaltj, recruiting without aothorlir. on. 42 

nnlawfnUT interfering witn military nan mu are a , 101 
oaing a xorged or oonDterfait certifleate in oonneaioa with tho 
rojal forcea, 99 

wearing tbe niag'a onifona imantboriaed, on. 98. 99 
penaioo, Admiralty, what term eompriaea, 94 

aaai^nmea^ aale or contract relating to Nav/ or Murine. invaUditp of. 

naval, liabilitj to forfeit ore, 95 

of paaper, right of gnardiana aa to, 95 
Navy or Alarine, no atatatory right 34 
penaiona. grant to Royal Naral Reeerre, 9i 

regular forcea, of. civil conrU no power over dlapotoe aa to. 49 

proTlaioiia oa to, 47, 48 
aerrice in the Cooat^ard aa counting for. 29 
peraonation. sa 1o military pay. llabiUVy tor. 49 

offence in relation to receiving naval or K.iriuc pay, 33 
peraonnel, naval forcea, of, divialooa of, 4. 7 
'* peraona aubjoct to military law.'* pereona included in. 43 
place of coofincmeat, proviaioo by the Admiralty. 18 
police, duty aa to nupplyiag liat of victualling bonaea. 56 a 

t owera aa to iiupreaament of carriagea for military purpi«e.4, 49, 69 
meeting, attendance of memben of Terri UC'Sal Fcrce at, proldbitcd, 

■ 74 

poatal prirllegee. offleere and men of royal forcea. 97, 98 
prixe agent, appointment of, 96 

diatribntioD by. provixlon aa to. 86 
office of, who mi^ bold, 85 
money, forfeited or unclaimed, bow dealt with. 86 

nature and diatrlbutloo of. 86 a , 

probate, informal will of aoldJer or sailor, of, when granted. 86 
proceeding! against member of Territorial Force, commeocement of, 75 

* • court before which hold. 77 

prohibition, court-martial may be restrained by, 90 
poniabment, contletion by military court-martial, on, scale of, 46 

death, of, when may be Indicted by oaval eouit-maztial, 15 
indicting by couxta-martlal. 14. 16 
punishmeata, Navy, in tnr. different forma of. 16. 17 
railways, conveyance of troops on, provision for, 53 

liabilTty In respect of conveyance of Territorial Force, 69 
recruits, Army, term for which enlisted. 86. 99 
regular forces, command. «Qlliibiocnt and service in Uie, 80-^8 * 

complaint by officer rights aa to, 47 
corps and departments of.%87. 38 
government and administration, 87 
* definition of. 86. 87 * 

maintenance of. 97 * 

period of service on enllcttnent In. 40 
pcetal prlvllora of olBoere and roan of, 97, 09 
privileges anil ezamptiOBs relating to. 08 ^ 

( 7 ) 
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ROTAL 

regular forces, proeedare oq enUstmeot is thOi 41 

prolongation of serrlce in* 41 
proportions of colour and rcMre serrice in, 40 
rc^oogagement and continuance in, 40 
* in, provisioDS xclating to, 40 

right to vote at parliaoentATj oleciioxts, 93 * 

statos of members of court*martial at trial of otBeci of, 49 
transfer from Rojal iCarlnea to, 81 * 

^ of soldier in, when may be eompolsory, 89 

requisition of emergency, as eTidcnce of olBoers authori^, 50 

issne of justice’s warrant on, 60 
proeislona relating to, 60 

BO toUa token where tossw roqnisitJoned tinder, 50 
reserve division, Territorial l^oroe, of the, power of the Crown to form, 81 
forces, provisions relating to, 58*—^ 
naval forces, raising *and znainUnanca off SI • 
of o^era, liability of officers to service, 59 
reservists, sss Army Reserve. 

retired pay. Navy or Marines no statutory right to, 84 
roads, power of jostices to sospond nse of for military purposes, 101 
route, as conclusive evidence of right to demand biUeU, 55 
billeting on production of order or, 54 
effect tn proaocUon of, as to billeting, 54 
liability to provide billets under, 55, 56 
Royal Fleet lleserve, provisions to which members subject, 84 

who may join, 33, 24 

Marine Volunteers, enactmeata to which subject, 88 

raising and maintenanee of, powers, 83 
Mariuei, absence from duty, when not reckoned as service, 31 
oomoiand of, when nnder naval law, 33 
courU'OarUal on, how convened, 82 

provision for, 89 
date of establishment of, 30 
disoiplio^in, law governing, 61, 82 
duty while cm board afaip, 98 
liability of penaioners from, to service, 81 
siaintteance as military force, saneiion necessary, 80 
no statuton right to retired pay or pension, 84 
origin of, s9, 80 ^ 

pay of, bow regulated, 38 
rc>engagcmeot In the, term of, SO* 
terms ol service in the, 80 
transfer to regular forces from, 81 
when Army Act applicable to, 32 
Naval Reserve, see Naval Rnetve. 

Navy, admioistratiou of, 6 « 

catcgoiica into which forces dividod, 8, 4 
discipline in, bow maintained, 9 

disolsaal with disgrace from the, what it involves, 10 
entry and aervioe in the, 7 

evidence of birth on entry, 9 • 

Impreasment in the, powers, 19 * 

tnakiog ffllss suiement on entering, offcacn of, 0 
subordinate officers in, 7 
sailors, status of. 91 

sale, pay or pension of naval officer, seaman or mariue, of, illegality of, 84 
salva^ services, claim for, none i» rem against His Majesty's ships, 5 

position of ships of naval forces in respect of, 4, 6 
powers of the Admiralty in respect 6 
aehemc,, catabli^meat of county aasociationg, for, centente of, 88, 68 
Second 6ea Lord, duties ol the, 6 

Becretary of Btate, acquisition of lands by, for oiilita^ purposes, 99, 100 

service, regular forces, fn, prov&ons relating to, 40—4a 

ships of war, conveyance oKmerehaodise not allowed on, 5 • 

iMulry into loss of, how held, 12 
rights and privileges of, 8 
soldiers, status of. 91 

special reserve, calling out the, liability la respect to, 62 

( 8 ) 
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BOTAL TOlLOES^oniinutd. 

speeUl roMrre, eaiittaent ia, prormons v to> 63 

traioiag o<» provuion (at, 63 

Special Service aection, Terriiorial Force, ol the, detitt of, 90, 61 

retaiuiog fee aod pay. 61 

rabordinate naval offleera, piuiabment of, 11 * 

aunzaarr jariadictioo, military offeocee to bo dealt with by a oosrt of, 61 

offoneea by membera of Territorial Force triable by 
• coert of, 74, 76, 77 

taxation, exemption ol offieera keeping aoldler ox aailor aervanta from, 67 
Territorial Force, abaence witliont leave on embod^aat, offence of, 77, 78 

admtniatxatioa of tbe, 81—66 
anntMl training of, proviaion fox, 66, 70 
appe^ by ofilcera ox, bow made, 78 
application of the Army Act to the. 64, 76, 76, 80 

National luaoraooo Act, 1911, lo, 79 
%ppoiatineot of ofllcexs, 64* 66 
aaacmhly in elocCoral diatrkt prohibited, 74 
aUendaoco of membera at poUtlcar meeting prohibited, 74 
comaiencement of proceodioga against memk^ of, 76 
compUlnta by men, how doiut with, 78 
eonsUtuUon of coorta-mortial on trial of membera of, 76 
diaebargo from the, 68, 60 

of apprentieo fr^, right of maatcr ai to, 69, 66 
Ulsembodimcot of the, procedure, 71 
duties of Imperial Service aecUon of the, 90 
membera In aid of civil power, 76 
duty of offiecM as to regnlatlons and ordcra, 78 
Bpeci J Service aeetion of the, 90, 91 
eligibility of units of, as members of a court*martial, 44 
embodiment of the, powers, 70 
eiilisUnent into Army Deserve from, effect of. 68 

other branches of the service frost, 67, 69 
the, provltiona for, 66 

exemption of olBoor» from gtnnicipal service, extent of, 
96 


nnaocing county associations for purposes of, 90 
gratuity grant on embodiment, 76 
impreasiocnt and billetiog on embodiment of the, 71 
interest of member of friendly society not lost^by enlist* 
ment Jo, 79 

Iri'C^lar etdisimunt in, provisivna relating to, 70 
issue of billeting rcqulsiUon on embodiment of, 64 
liability of railway companiea as co conveyance of, 80 
Loaa or damage of e<|uipuisat by member of, offence of, 78 
maintenance ol diseipllno in the, 72 
member's liubiUty to arreat, 77 

right to grant of leave for voting purposes, 78 
notice of ennoal training, 70 s 

pay and allowance to the, 71 

p^od of limitntioa for recoverx of grant to Dcmbers of, 
i 72 

persona not eligible for enlistment in the, 67 
power of the Crown as to service of tbe, 90 
prec^once of As, 64 

privilegea of membera of, as to pnbUe offices, 78. 79 
procedure on applying certain enactments to, 61 
promotion of office tn the. 66 
4tnaUftcatioa of officers of the, 69 
raising and maintenance, 63 

xecruiklng of men for the, 66, 66 • 

re-eugagement in the, when flowed, 67 
regulations as to, how^ade, 69 
reserve divisions of, power of the Crown as to, 81 
retaining Ire and pay o6 8pociel Service section of the, 
61 s 

standard for recruits for the, 66 
itatns of adjutant of unit at courts-oLartial, 76 
subjection to military law, 73 
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BOTAli rOltOES— 

T«rTitorUi Forco, Utm ci e&lletmeAt in the, 96 

trAinidff ol tecniti oa enlistment^ 99 
tnnafer snd posting of recruiUi 
tnttnmofiiar^ prfTileget of eoldlen end eoilon* 96 
Aird 6cft l^rd, dotim of the, 9 

toUn, epplicfttioo of Army Act to Territorial Force tn respect of, SO 
trnlnlne, ftllnie of member of Terrltoriel Force to fulfil condiUont of, effect 
. ot 7T 

ifeyel Beeeree, of, ebeence from. 29 
•peolAl reeerrijU, of, proeision for, 98 
ireDftport, troope mil, of, prorioion lor, 59 
triol, oooxV'mertiel, by, prccMure ot, 19, ^9 
troops, conyeynncc by nul, prorision for, 59 
.tropoy isx, coUootioa of« 69 

bow now eppUe<^ 89 . 

nniforzB, lisbllity of nnsatborlecd persons wearing, 06 
Tictaalllog boose, meaning of, 59 

volontaty subscriptions, power of county amociatloAs to receive, 89 
Totnntoer corps, aequlsltion of lands by, for military parpoeas, 09, 100 
Volunteers, Naval, provisions relating to, 31, 28 
voCs, right of member of Territorial Force to grant of leave to, 76 

officers and men of rt^al forces to^ 96 
warrant, Issue by Justice on re^nlsttion of emergency, 50 

of imprisonment, neglect to oxeente, penalty on, 69 
wills, probate and administration of soldiers* or sailors* Informal, when 
OTSoted, 99 

soTdlsrs and sailors, of, privilGges and exemptions as to, 96 
writ of habsoi cormu, releaso from Naval or Military custody obtained by, SI, 
90, 91 

wrongful enlistment. Naval Bcterre, in the, as an offence, 29 


BALE OF GOODB, 

** about,'* effect of quaUfring words sueb as, 814^ 216 

validity ox delivery order for quentlty of, 212 
aoceptaaoe, acts coosilUtting an, 129 

done by way of, when ineffectual, 180 
aa affecting buyer’s right to reject, 280 
buyer's ri^t to examine goods b^ore, 226 
cases amounting to, 190 . 

held not to be, 190 
definition and scope of, 129 
goods, of, effect ol, 141, 142 
particular Inatancee of an, 120, 181 
question of, when of foot, when ol lew, 129 
resale amountiog to, 29C 

sample, of, when a receipt of part of the bulk, 129 
seller not buyer's agent xor, 161 
time of, 129 

whsa buyer declined io bare made, 230 
account* current, rights of seller when unpaid on, 240 v * 

*' act adopting the troxuaction," mining ^ 180 
*' act er iblDg," meaning of, 176 * 

action, breach of contract, for, specific performance may bo decreed in, 27F 
damages for non-acceptance or non-payment, for, 867 

non^dclivory by eeller, buyer's righes as to, 266 
definition of, 116 

enforcement of contract for sale of goods by, statotvy formolituw, 
127 

pkice of goods, fee, seller's remedy of, 266 

where proper^ not ps^sd, 267 
sale unenforceable by, eflbct of, 142, 143 
statutory rights enfmeable by, 260 
actual receipt, delivery of goods to carrier as effecting, 169 

foods by buyer, of, when taking place, 182 
mstances of, 132 

admielstration, power of sale of, 194 

afUr-apqulred property, ba^rupt'a power to deal with, 192 

( 10 ) 



Ikdsx. 


SAT^ OF. QOOJ>B^<»UiHV4d. 

Mgcntf auUiori^ to, DAtoM of, 13$ 

Aign A mezDorAodoiB, how giTOif 187 
btcktx At, foA both pArtico, 189 
delJTAry to buyer*•» in wbet OApAoity, 851, 858 
•iDAj be the other pArty'e egeati 18$ 

AeUa*A right of Ueo aa, 818 

tignAtoro Dj, when putporLlng to eign as witoeea, elTeoi of, 187 
** Agreed to boy,*' tDOAoing of, 800 p 

Agreement for e^e, right to treet aa a aaI^ 178 

txAQAACtiooA included ia term, 801 
remedy for breech of wArrActy mey be oovened by, 876, 87? 
to eell, dlfltiogoiibed from '^aaIo,** 117 
when becoming A AAle, 117 
vATiAtion of implied righto by, 879 
Antecedent debt, plgdge ^ buyer for* effect of, 309 
appropriAtion, Antherity to effect, 189 

dell very of goode to buyer or CArrier aa effecting, 170 
to carrier aj paaeing of property by, 828 
meaning of, 188 
pAMlng of goodi on, 188, 169 
place of, 

preaent tale of fntnre gooda, when vdd to be the j^ubject ot 
170, 171 

approral, delivery not delivery on, 179 

on ilnillar terme to delivery on, 179, 180 
paAfing of property in goods delivered on, 178, 179 
AAcertAlned good^ aa coDtraated e iUi epeciAo goods, 174 
AMigamcntA, cotitr^ta of aalo, of, oatare of, ilO 
Attornraont, CArnor to buyer, by, what will anoant to, 861 
docomenbi of title reonlring an, 810 
scller*A lien aa affected by, 188 
third party's dnty when m poasession aa to, 210 
auction, completion of aale by, 880 

cenaition affecting goods sold by, 118 
fixing of reserve price at, 881 
puCBng at, rule as to, 281 
reeorvation of rights to bid at, 280 
aale in lou by, nature of contract, 880 
** average " insialment^ delltary of. 818 
bailee, ocllvory of goods to, effect 179. 180 

duration of trandt where goods in posaweton of, 249 
llabili^ of eitber party to contract as, 191 

loss of goods delivered on approval or on sale or return to, effect 
of, 180 

seller's right of lien as, 248 

bankrupt, power to deal with after-acquired property, 192 

bankruptcy, contract for sale including a eoncurreot con<l>tb4i as affected by, 

806 * « 
rejection by buyer not a frandnleot preference in, 858 
« nues iu, not affected by Sale of Ooods*Act, 281 
barter, definition 8f, 109 

statutes wpUoable to sale no application to, 109 
bidding, resorvatj^ of rights as to, 280 
bill of ^ebaoge, credit where payment to be made by, 258 

infsronee as to interest when given, 888 
payment by, nature of, 881 

remedy of swer where buyer fails to give agreed, 886 
transmission of bill of ladii^ to buyer to seenre acoeptanes of, 

effect, of, In « 

to buyer, effect of, 18i 

lading, buyer’s duty toratorn on nop^acceptaneo of bill of ezchanga, 188 

right to waive delt^ry of, 886 
• delivery of goods restricted by^ effect of, 161 

by, 826 • 

of, effect of, 286 

to ship-master, whm as agent of aeJIer, 844 
extent to wbidi not negotiable Instminent, 198 
Uen preserved by, 186 • 

(11) 
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SAL'S OT Q00DS^99ii<i»iM<^. 

biU of ]*dinB, n^oro m a fymbol* 1$4 

operation of, extent of, 227 
preeentetion lo parte, effect of, 1S6 
right of etoppage in iramitu not affected bj, 250 
* time of dellrerj of, 227, 226 , 

tranafer of goo^ to buyer by, effect of, 17i 
property by, 164, 185 
wrongful reteoUoo by beyer, effect of, 168 
bllU of ^e, proriaion relating to, not affected, 262 
transfer of goods by. 186 
boatload, contract for aale of, 178 

bought and sold notes, matorial alteration In, affoet of, 141 

rnlca applicable to, 140, 141 
broach of agreement, by bnyer or sellar, affect of, 118 

non-d^ivery of instalmont as, 28^221 
sailer's remedy for boyar's,* 2G6—468 
warranty, buyer's remedy for, 278 

expense of keeping goods after, llsbUlty, 270 
quality, as to, messure of damages, 276 
ratura of goods as buyer's remedy for, 277 

on DOtioo to sellar not necessary on. 

276 

special damogee for, instances of, 278 
substituted remedy by agreement for, 276, 277 
broker, as ^ant for both parties, 13D 

duty of, to act witbin bis authority, 188 
for sale, deffnlUon of, 188 
wTlttao contract by, weet of, 182 
broker's books, rulsa as to, 140 

note, alteration of, affect of, 141 
buyer, acceptance by, when taking place, 280 

of !en than full quantity not obligatory on, 21^ 
actual receipt of goods by toe, when taking place. 132 
ait^runent by carrier after removal to, effect of, 251 
declaration by, as evidence of scoeptaaco, 181 
delivery at option of, affect of, 200 

by mistake after notice of stoppage in irantitu to, 257 
to agent of, in wbat capacity, 261. 262 
t carrier Is prwad facin delivery to, 222 

dispotlUoo by, as affecting ssdlcr's rights, g58, 269 

of document of title by, effect on seller's lien, 261 
goods by, when in possession, 200 
duty after rejection, 231 

on purchase of goods, 204 

where delivery Is known to be impossible, 271 
fraudulent taking of goods from ccller'a premises by, effect of. 205 
goods in possessMoi of, as seller's bailee, at time ^ sslc. effect of, 
. « 182, 133 

Insolvency of, as affecting right to delivery, 219 

seller's right of stoppage tn immitu on, 247 
insolvent, reseisMon by, 282, 283 * * 

instructions of, as to d^ivary most be followed, 222 
liability as bailee, 191 

for damagM where agreed, bill or note not given, 23C 
cm emsaming mixed goodSi 213 
to action tor damsgtt, 267, 268 
limitation of rights and liabiUtiea of, 187 
meaning of, 258 

must be r^dy and willing tn make payment, in what cases, 238, 
**234 

no right to benefit of seller's independent insurance. 224, 225 
option of long or short dHdit given to, effect of, 235. 286 
passing of gOM to be manufMtnred to the, 172 . 

unffnisbed goods to, effect of, 178 
pledge for antecedent debt by, effect of, 202 
position where price not spporl.ionsd to instalmeHlSi 210 
pOitCMioii during trantit by, affect of, 251 
may not defeat seller's lien, 215 

( 12 ) 
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BAT^R OF 

buyer, pottMiou, under lic<Ae« io Mize, effect of, 119 

preeumpttOQ sz to carrier taking delivery tor, 229 
where gooda aeeo by, 159 
rejection by, not a iraudutent prucreace, 252 
rciuediea as ag&inet ecller, 265—279 
* remedy of, for breach of warranty, 27S 
return of goods by, as remedy for breach of warranty, 277 
* rejected goods not necessary by, 281 

right to benefit of insurance by aoljer under eoo tract, 925 
bring action of detinne or trover, 273 
ezamine tbe goods before acceptu^, 228 
reject when excluded, 231 
repudiate as non*doUvery of iutalment, 221 
waive delivery of bill of lading, 226 
rights as to recovery of price, 279 

• reaeieibun of contract fof delivery by instalments, 217 
may be varied by agrcemciil« 270 
of, whcio buying by sample, 161 
on delivery of lorn than quantity contracted for, 212 
where making a fresh purchase, 865 * 

mixed goods delivered by seller, 218 
•Ciler rails to deliver, 265 
risk attaching to, where goods sblnpod f.o.b., 189 
•alo by, as affecting seller's lien, 245 
seller's lien on insolvency of, 242 

right of resale on repudiation of coutrabt by, 863 
thing ntt^hed land srv^rnbto by, 177 
title of, none better than that of sdlor, 198 
trauafer of goods to, 166—168 
tru muni Action of bill of exdiange to, effect of, 181 
voluntary oJooUon as to coudetions by, effect of, 150 
warranty as affecting duty of, 164, 105 
when deposit may be tccuvcrcd by. 237 
nsk ab initio parses to the, 146 
attaches to, 188 
** buyer,'* definition of, 118 
cargo, contract for salo of, nature of, 173 
"cargo," os euscoptible of different meauinge, 216 

contract«for sale of, roeaniog, 216 . 

carrier, os buyer's ageot to take di^very, presauvption as to, 229 
attornment to^bnyer after arrival by, effect of. 251 
delivery to, as a auiubarge of seller from duty W deliver, 222 

effectiog actual receipt, 183 
at buyer's request, effect of, 222 
buyer or, effect of, 170 
for delivery on salo or return, effect of, 222 
duration of tronsit of goods in possession of, 244 
fluty on receipt of notice of stoppage fa frunsifa, ?56 • 

liability on failing to comply with notice of stoppage <a ffaHstfu, 
256 , 

lien of, gs stopped goods. 257 

rights aa to freight on receipt of notice of stoppage fa iraniUu, 266 
aeller's duty as to contract wiUi, 222 
loss of lien on delivery to, 244 
wrongful refusal to deliver by, effect of, 262 
Mvsai empiof, application of maxim, 157 

meaning of, 157 

eorUficatc, property not passed by, re, 185, 186 

e.f.i. oonU’Bct, amounts chargeabLa to seller ander terms of, 211 

buyer's doty aa to payment under, ^27 • 

nature of, 188 

obligation of seller undca^ extent of, 227 
performance by seller, 287 

cbabce, sale of goods subject to, natnra of^ntract, 146 
charge, Implied warranty as to freedom from, 154 e 

ebartOTSd vessel, stoppage 4e framsifu where goodv on, 964 
cboquo, payment by, not paymout If dishonour^, 183, 134 
company, sale by persons to themselvsa as a, validity of, 116 
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completion, riebti tad iiabilitiee tiea«f«rred hr, 187 
when opereting ee a deiiTer/, 20o 
otticnrtent coaditiocw, natiue of, 116 
condition, oonformi^ with m a ocmdition, 184, 168 
cooitznoUoa end «ffoot of, 148 
dcdnltioo of, 117 

UnpU^ on tbe pert of the teller, 188 
mcrcbeateble quelitf, when e, 189, 160 
« precedent, operetlon on cootreot for tale, 116 
eelet, inatencce of, 110 
enbe^nont, neture of, 116 
oonditiontl contxaete, olaetiflcattcm of* 118 

Inttancee of, 116 

pCTraent, payment hy negotiable instmaeat aa a, 984 
coodlUont, diTitloDe ox, ae affeotiog cootract, 116 

anbeeqaent, operotioa on contract ol •ele,»n6 
oondcct of partiet, contract of tale iafened from, 184 
ooafiict of lawB, at aflecting tranafer of pre^terij ia gooda. 111 
content to poateuion, of, 808 

rcTocation bj teller when iffimaterla], 208 
oontlderatlon, dltpctltion of goodt for, nature of, 201 

recoTCt^ of mone^ on feilnre of, 877, 878 
price on faiinre of, 278, 879 
transfer of olber goodt at, effect of, 203 
eonUn^eaep, contract for talc of goodt, the acqultition of which dependa npon, 

contract of tele, action for price where propert/ not paetod under, 867 

amonntt for dlO or opwarot, 127 
appropriation of goodt to the, 1C8 
at affected bp conflict of Uwa, 111 
ateertainment of goodt tubject to, 167 
attlgnmeate of, netoxe of, 110 
boatload or cargo. Of, effect of, 178 

breach of, toller't romedp where pr^er^ past<*(2, 266 
bujer cannot acdunulate breacbet of, 2/0 
ba;cr*t coopnltorj election at to oonditjoua, 181 
right to reeeind aa affecting rith, 190 
** cargo," ct, meaoi&g of, 816 

eircamttanem nnder wbccb rnlei applicable to, 128 
oonttruotJoQ aa Co Quantity of goodt tbe tubleet of* 213 
of, 187, 167 e 
dedoiUOD of, 113, 145 

dittingnlahed from contract for work and labour, 114 
effect where unenforceable by action, 148, 143 
election by boTor aa to conaitiaot, 160 
enforcement of, 141 

flULCta of goodt, when a cMidition ia, 167, 168 
ftmi la wblcb may be made, 186 
feemaliUoa of, 186^137 
fomatiOti of, 184—166 

go6da ''on arrival," of, effect of, 144 , 

how far each delivery a aeparat^ 81^ 

Implied from eonduot, 186 

intention of partiea goTernt transfer of goodt subject to* 
166, 167 

meaning of, 117 

" month ** Id, 188 

memccandnm or note aa effecting, 148 
nature of, 118 

perfoTmance by teller by doliroiy of ducomeot of title, 
806 

price in, bos Axed, 147 
proof of, 14i 

pvporteih of future goodt, operaUoc of, 145 
» quantity of goodt, of, patting by portlm, 178 
qnetUona arialng oo, bow determined, 111, 118 
seller's duty at to perforaanoe of, 808, 804 

right to treat u rescinded, wbea arlaing, 888 

( 14 ) 


Indu 
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eoutr^t of tale, opecillo goodM in deliToroblo otat«) afloet of» 176 

when proper^ in» pmiw, 176 
performeoee of, discretion of the court a* to, 878 
stamping of, 166 

tubjeeUmattar of, 144 « 

* miaaceruined goo^ for delivery at partieiilar plaee, effeot 

of, 174 

tariaiiOQ Of rights and UsbilitM^ under, 878 
when a sale by sample, 160 e 

liable to stamp duty, 166 
soTarable, 161 

whore risk pamae o6 taiHo to b^cr, 146 
sale b^ aoctiMk in lote, 2w 

ooDTQTsion, recovery by plaintiff in ection for, effect of, 186 

coQvoyaaces on sale, transfers amoantiog to, 108 

convict's estate, pffvrers of sale of administrators of, 186 

** eooree of transit," meaning of, 846 

oourU sale of goods under otden of the, 186 

cdvCQSnt of UUe, breaoh of, when taking place, 163 

credit, agreement to soU on, may be inferred, 801 * 

buyer's option of longer or shorter, effect of, 885, 886 
representation as to, wriUng necessary to, 184 
rapndistloa bnyer no affect on right of seller giving, 837 
time where bill or note to be given, 836 
custom, seller's objectioo to buyer on sale by broker by, 188 
customs duty, price as affected by cbangb in excise er, 146 
damngcs, ocUon sgainat seller for a breacri of warranty, 874 
award of interest by way of, 888 

buyer's UobllUy where agreed bill or note not given, 836 
right of action in, for non-delivery. 206, 868 
to, estont of, 270 

liability of buyer to action for, 867, 363 
measure of. In action for non-delivery, 869 

when rule ai to market prieo inapplicable, 871 
the market price, 868 
Inhere buyer lisblo, 867 

goods of desoriptioo contracted for not obtsinable, 

878 

proventton of valuation as cause of scUon for, 143 
referenea in contract to, effect o^ 160 
•eller's rlghffto recover for non-acceptaijce of goods, 887 
dangerous goods, liability of soUer in respect of, 118, 165 
tfs minimit non aurat Ui, application of maxim to exress delivery, 813 
debtor, writ of execution as binding title to goods of, 803 
declaration of boyar, acta explained by, 181 
deed, sale of goo^ by, 186 
del credere agency, distinguisbed from sale, 178 

deliverable state, defloitlou of, 119 « 

expense of putting goods into, \3j whom payable, 911 * 
passing of specific goods in a, \7f 
delivery, %a condition precedent to buyor's liablmy 
209 

** as z9qnired," affect on rights of parties, 216 
bUl of isdiog, of, time of, 887, 826 

breach of contract arising from failure to effect, 880, 281 
buyer's refusal to tske, IfabiUtv on, 832 

rights where s^er to make, 265, 863, 269 
by bill of lauding and other deeuments, 286—823 
carrier, to, as effecting actual receipt, 138 

at request of buyer, effect of, 8SS » 

definiUco of, 119. 203 
delay in, buyer*s right to damegea, 870, 871 
doty of parties as to notice where place of uncertab, 806 
effect when at seller's or buyer'* dptioa, 809 
exchaxkge for payment, In, let • 

expenses of making and taking, by whom paid, 811 

putting Into fit state for, by whom payable 911 
boor at which demand and tender of should be nnae, 809 
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d^Uverj, iutalment of» how iai a Mparato oon^act, dl6 

iofltatCDentBy bj, agrocmeot to accept, when in£erred» 215, 216 

bQyer*a rights as to, 215 
Ueo M aFectcd hj ioatalmont, 24S 
I maj ba traated as a sale, 113 

oora or less than qoaatity agreed opoa, of, rights ot paHioB, 212, 
21S 

order, deftoition of. 225 

^ par ia aot a transfer of possostlon, 120 

pOMCoSiOB not transforred bj, 226 
propertj not pasaod by. par #s, 185, 186 
validity when for **aboat*' a quantity. 212 
payment and, as ooDenmnt conditions, 204, 205 

of price as a condition precedent to, 219 
place of, 200, 208 

proof neoeaiary, 130 •' * 

right of stoppo^ fa transitu as affected by part, 255 
risk as to dHerioratlon of goods during transit, 22S, 824 
attachlog on account of delay in, 120 
' where paymeot to oe mode on, 169 

sailer's dnty where no time flaetl, 208 

right where mode optional, 217 
time of» «08 

transfer of bill of lading as dTcotlng, 226 
unpaid seUer's right of withholding, 9o6 
what operates as a, 206 

when not a condltton precedent to payment, 204 
'* doUvery on approval,** 170 

where goods at time of sale in pMSossion of third party, 210 
held by tliird party, 206 

deposit, must be taken into occonot on bnyer’s defanlt, 265 
payment of part of price as a, function of, 287, 238 
soUer*s right to rotaln, 237 
dcsoripUoD, conformity with, as a condition, 154, 155 
meaning of, 154 
sales by, coses oe, 154^166 

destmcUon of property, price may be payable notwltbstinding. 204 
detlnne, buyer's right to oting acUon in. 273 

teenrery by plaintiff in action lor, effect of, 123 
dlsabioty, liability of persons under, for neccesaric^ 12C 
disposal, reservation by seller of right of, effect eff, 131 
disposition, by buyer in possession, SOO 

with essent of seller, effect of, 250 
seller in possession, 199 
distrainors, power of sale of. 194 

dock warrant, per ee not a transfer of possession. 120 
document of title, Factor's Act as affecting transfer of, 250, 260 
, methods of transfer of, 200 

* must reprment the goods, 200 

p^ormance by seller of contract for sale by delivery of, 
205 « » 

pledge of, bow treated, 201 

transfer by buyer or owner of, effect Of, 250, 250 
pledge, effect of, 262 
of, mode of. 226 

when lawfully transferred, 2C1 

reqnlriog an attornment, 210 
** document of title to goods.'* deffnitioo of, 119 
dogs, police poiven of ealo of seised, 195 

4xtXDkeiiB«M. liability of pereon incapacitated by, for neccnsaxiiw, 124 

oamest, dednitloo of, 133 
• payment of, effect of, 1^ 148 

eloetlon, appropriation Anally made as, 169 

buyer, by, voluoLari^ as regards conditions, effect, 160 
sailor's where mode of delivery optional. 217 

when buyer compelled to mak^ as to conditions, 151. 
cnblements. inclusion In term ''goods,** 112 
citable right, disposition of goc^ as affecting. 197 
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e«topp«l» Application to teller when not owner, 199 
ia poir, owner oi goode ae affected bj, 193 
aale by way of, 124 

examlnntioo of goode, bnycr'a right before accoptonce, 233 

iitue and place of, 239 
exchange, definition of, 109 

pledge or trooefer of gooda by, effect of, 202 
bxclee duty, pnee aa aOecied by ebaoge 4^ coatoma or, 148 
exceation, binding of Utic to debtor'a gooda by writ of, 203 * 

aelier'a lien loat where goods taken in, 845 
executor, bnyer’a, no retainer of unenforceable debt by aeilcr, as, 143 

X lee of unenforceable debt not payable by, J43 
ule, 194 

executory contract oi a^e, aa dUtinguiabed from a sale, 117 
expreea agreement, implicn condition or warranty may be negatived by, 
163 • « 

eondliicaa, aabdivUiona of, 116, 117 
Factors Act, consideration nnder, 260 

traasfer of documcote of title aa affected by« 259, 260 
fault, definition of, 120 * 

dtneta of gooda, wlicn a emdition of tale, 167, 158 
f.o.b. aUaehment of risk where gooda abippad, 189 

expenaee to be Paid by aeller uod^ contract, 211 
fraud, meaning of, 198 

7 ion*diacloaare of want of title aa, 104 
paasing of property where gooda obtained by, *198 
fraiiJulcut preforeuce, rejection by >*.rycr not a, 262 

rceeindlog of contract by inaolvent buyer not a, 288 
future goods, aa aubject-matter of contract, 144 

d#fioiuen of, 120 

present sale of purported, effect of, 146 

when appropriation effected, 170, 171 
■ale of, must not savour of wagoriag, 144 , 

soUor's power to coutract to sell, 120 
iraD^eronce of, when having a potential exist once, 171 
when appropriated to the contract, 168 
gaming contract^ contract may bo void as a, 147 
generic gooda, rule governing contract for saJo of, 145 
*' good f^tb,'* definition of, Iw 

gooda, contract for manufaetare and eale of, when passing, 172 
defloitioo of, lf9 

transfer of property in, when suspended, 176, 177 
when in potential existence, 171, 172 
high bailiffs, power of sale of, 194 
bonca, sale in market overt^ effect of, 195, 196 

identity, document referred to in sign^ docameot, evidence admissible, 

184 

illegal contract, existence of lien in case of, 248 • 

im^ied coodiii^, as to fituese of goods, 158, 159 * . 

quality or fitness for pgrticular purpose, to what 
* • annexed, 162 

contract of sale by sample, on, 161 
* xaay be negatived by express agreement, 169 

not witbin the expression '* quali^ of good?/* 162 
operation on contract of sale, 115 
pari of tbe seller, on tbe, 163 
warraatty, n^aiived by nsage of trade, 162 

where article sold with trade mark, 162 
none, 167 

impossibility of fulfilmsot, defence of, not affected by statute*, 761 

Impoimdcrs of animals, powers of sale of, 196 

** in good faith," definition of. 120. 196^ 

in irantUu, sss stoppage 4a fraastfa. 

indumbrances, implied warrant as to freedom from, 154 

IndctaoiiT, solvent buyer's right to^ in respect of stoppn^ fa irantilu^ 248 

indostrisl growing crope, inclusion In term "goods," 112 

infant, 11 aim Sty foe necessaries, 121 

innksepets, powers of sale of, 194, 196 
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iusolTeot bafer» rescisaiOD of cOQtfftet by, 8dt, S03 

rigliU o£ An aopAid mUat m tfoinat, 
aeUer** lies qq gooda aold to, 243 

rtgbt of tioppoge M tffuu(tu Is ooso of, 247, 248 
arbes enUtlod Co deli?ory» 842 
deflnlUoo of, 120 ' 

ioaiolmest, foUaro to delivor, oa giriog right to ropndiaCo, 820, 821 

provlMoo for p^tnost of wboTo in detonlt of pAjmeat of, noVnro 
« of, 887 

luitnlffionta, ooceptAQOO by, wboro «hipinont by *' atoomer or abeamorA** 210 
Agreemant to Acoopt dAiiTorr by, wbAn infArred, 215, 216 
AmoontA wbATA not apo^fio^ 817 

breAOb of deliren aa groond for Inforring broAOb in reapcct of 
AobaoqQeAt, 221 

boyor'A right to reaeind oootrAOt for dAliTOiy by, 217 
TlgbtA aI to delivory by, 215 • * 

conditiona Affoctinf deiiTery of gooda by, 205 

E )odA delirATAblo by '* AVATAgo ^ or ** About oqiiAt,*' efftei of, 216 
Ability of boyar £n reapcot of nbaaqoant, whara proTlom not 
daHrrrcd, 817 

pAaaiog of gooda to ba tnAnafAeturod And paid for 178 
property AstieipAtod by payisont of, 17T 
pAymont AA A oendittOQ pracodont to daliTory of Asbaaqaont, 
212 

poAitioB of boyer vrfacro prloo sot Apportiosod to, 210 
poaiposanaaat of delirary of gooda by, Aflaot of« 212 
right of Uan aa Applied to gooda dallrerAblA by, 843 
Aila of goo^ dalirarAbla by, effect of, 116 
iBAsrance, ea aTldeneo of UebiUty torUk. 168 

baycr sot asUilod to aeller'a, 224, 225 

bsyar'A right uoder eontrAct to, wbar# tffecUd by aellar, 225 
gooda deUracod by aoa, of, dnty of aellar aa to, 22Z 
. intoreAt, award by way of diUDAgaa, 238 

date from wblcb rssnlng is Scotlasd, 833 
IsferenoA aa to^ wbara bill or note |^es, 838 
payable os prJoe by agroemest, 2 m 
teller*# or boycr*a rigbCe aa to, 877 
indgmeot, lien may sot bo leat by, 245 

laad. ^icesea to enter, InteraAt in lasd sot ccaferrOd byiaA07 

to romoTA gooda, irroToeabillty of, 207 
aale of tbiog Attnebed to but Aorerable by bftyer from, 177 
larceny, rareatlng of atolen pr op er ^ os offeoder'A eonried<Mi for, 196 
▼eaUog of gooda obtain^ by fraad not AmonnUng to, 128 
law marehant, aprpiTcAtlon of rslaa of, 861, 238 

lioeoce, right of buyer to reaore gooda from Aellar*# land under, 207 
lien, earriar oo atoppad gooda, ol, 857 

delivery by inatalnientA aa afiecUng aellar*# right of, 843 
, iudgmeot not leat by, 24o 
lam ^ by teller, teat of, 842 
TW AA tp, 244, 245 . 

may esiat where contract illegsl, 843 • 

pa^ delivery aa affecting aeller'a, 243 

pootaaticii by boyoc may not defeat, 215 * 

third party aa affecting a^er*#, 245 
auflfeient to divest aalier'a, natore of, 844 
preaervatjOB by bill of lading, 135 
prlnciplea applied by the Faoton Act to aeller'A, 861 
redelivery <£c gooda to oeUer aa roveating. 846, 247 
reaolaalon not effected by ezerciae of aelier*# right# aa to, 262 
•ale* by bay«F •# effeoClsig aellav'a, S5B, 852 

unpaid aetler after ezereiaing hia right of, affect of, 268 
• Aeller'a AttOTsmAnt aa 

CiiAA in which ezeroiaed, 242 
waiw of right of, 246 * 
llfsitod iBtMft, voidable UUo may eziat la, 197 
UqBidator, powers of aale of, 125 

lorn of gooda, bailDant oo approval, aalc or rotnm. aa affected by, 160 
maftnfaetare, oostraet for aale and, when property paeaea, 172 

(16 ) 
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maanfactured (oods, Intentioo u to pauiap» iron wbat eonstmed* U 2 

wben fioiBhad, 172 

maoufaotnrar^ oootract tor ■&!« by, implied ccodition Id, ld 2 
market orert, offaot ot eele wheats eelw agais becomes ovraer, 126 

exemption ex to oale of horaee in, 125 » 

* paeeisg of property on eale in, 126, 126 

market price, as a measure of damages, when not applicable, 271, 272 

what is the, 370 

mMtors of ships, power of #■!* of, 124 
measure of damage*, »«s damages, 
raemoraadua, e0ect on contract, 143 

natnre of, 164 

sJgnatare bj agent, aathoritj, 187 

state of contract at time of making, 137 

suflkteay of, 186, 166 

teAns OBgj osceass^ io sufQdieacj of, 186 

when necessarj to acpt^ri an action, 137 

wriUcn contract as acfflcient, 166 

BOntat Inoapacitj, liaMUtj of perem audcriog from for necesiarios, 134 
mercantile contract, may be part of several traDaacti<m, 153 
merchantable quality, wnen a cocdlUon, 152, 160 

goods are of a, 160 

mistake, delirory to boper bp, after notice of stoppage in traiwitv, oflcot of, 
357 

reooTorp of price paid under mninal, 378 
mixed goods, buyer's Kabdltp on eonaaming, 313 

dsilterp bp seller, buper's right aa to, 813 
montb, map bare a particular maaniiig, 116 
dsdaltioo of, 118, 166 

mors or less,'* effect of qualifying words as, 314, 316 
mortgage, deffnltion of, 110 

8 a^ of Goods Act no appUcation to, IJO 
mortgagese, p^ars of sale of, 126 . 

neoessorise, Uabmtj of infants sod parties incapscitated for, 124 

meaning of, where mppliod to incompetent persons. 125 
< natare of articles which map be descried as* 135 

•b^ation on iueompotent person to pap for, bow arising, 134, 

prle*io be paid bp persons under disability, 186 ^ 

n^otiable''wtruAen^ natare of docomeata relating to goods vrhTcb are not, 

• 226, 236 

payment bp, nature of, 384 
jeviTal of debt on dlsbonour of, 234 
when bill of lading, warrant or delivery order is not, 
196 

non-accoptance, buyer's liability to action for, 267 
non'delivery, braper'a remedy bp action for, 2 ^ 

tneasure of (wnoges in action for, 360 • 

uote or memorandum, sss memorandum. * • 

notice, breach of warranty, of, not neceswatp to«oxercL»o of boper's ricble. 
•376 • 

stoppage in tmnMiu, carricr'a duty cm receipt of, 256 
option to sell, nale arising from, time of, 114 
parol evidence, admissibility of. 185 

admissible to identify dooiunent referred to in signed docu¬ 
ment, 134 

Identiffoation of UDdiscLoecd principal bj, 185 
not admiisibie to diseba^e the agent, 125 
part delivery, seller*a right to lien notwitKstan d ing, 243 

stoppage in tranHin as aflected hj", 365 * 

partioular place, gooA to be delivered at, 174 

porpoee. Implied condition 9 to fitness lor, 152 
meaning of. 187 

p^tiea, capaoltp of, how reguUied, 124 * 

partnership, sale to partner by, effect of, 341 * 

part-psymenC, definition of. 166 

affect of statute as to^ 141, 142 
passing Qf property, by buyer's anticipation of paymenU, I7f 
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vusiEiff ot property, delivery of bill of ImdiAg ee effecting, ^26 

to carrier ae aa appropriation, effeetinff a^ 

epeciftc goode delivered « approval or aala or return, 
' 178, 178 

patent, contract for ute of, no implied condltlOQ aa to fltneas for particular 
pnrpoflc, 159 

delccta, buyer'a liability in respect of, 184 
pA tcotea,* restriction of user on talc of goods by, 187 

payment, as a condluoo procedent to liabilitc^ to delivar subsoquent instal- 
menu, 218 

bnver'a right io refoee, except to ttoo owoer, 234, 285 
delivery and, as eoncurrent conditiens, 204, 205 
as exchange for, 182 

liability oxisting wborc goods destroyod« 20 & 
io make, Vben ariaing, 204 ♦ • 

negotiable instrumeDt, by, naiore of, 284 
part as a depoait, fonetion of, 287 
passiz^ of property anticipatod by, 177 

rUk srticD to bo ntado on delivery of goods, 189 * 

seller's remedy where boycr refuses to arrange mode of, 236 
•tipnlatioos as to time o4 not tbe eeaenco of the contract, 152 

when conditions, 152 

time and mode of, 235 

when bnyer must bo ready and willing to make, 288,,23 4 
delivery not a condlliou pxccudcnt, 204 
ordinarily due, 233 
pawnbrokers, power of aide of, 196 
pawnee, power of sale of, 194 

perishable goods, impliod condition alfcetiog sale of, 118 

risk where to be dispatched, 224 
sailer's statutory right of, resale of, 204 
. porisbed goods, invalidity of contract for sale of goods unlhiown to bo, 145 

knowledge by either party of circumsiliice, elfoct of, 140 
" perished,'* when goods may be held to have, 140 

place of delivery, §44 delivery. ^ ^ 

plaintiff, when including defendant, 120 ^ 

pledge, buyer for antecedent debt, by, effect o^ 202 * * 

• coaaidoratlOn for, 200 * " * 

docomeuts of title, of, bow treated, 201 » 

pledgee, documeute of title, ot, righU as against udpaid sellml 262 
pledgor, when title of voidable, 197 

police, powers of sale of, 193 .* 

posseaeion, by buyer, when property obtained under documents by, 188 

consent by seller, to buyer's, meaning of, 202 
disposition by seller when in, 129 
nature of, suScicut to divest eellet'a lien, 244 
r Seiler's intention to resume, n6t a resciasioo, 266 

lien when in, 242 ^ 

postpoDoment, deli very» of,, as evidence of intention to reeciod, 219 

goods by instalments, of, effpet of, dl9 
potential existence, when goods said to be la, 171, 172 
power of sale, conferred by statute and at common law, 484, 195 
prepayment, risk attaching where price subject to, 189 
price, action for, where property io goods not passed, 287 
Axing by valuation, 148 
of tbe, 204 

interest on, may be payable by agreonent, 238 
measuring or testing for purpose of aeceztaising, 176 
BCtice of amout of, buyer eniiUod to, SSi 

payment of whole on default in paying instalment of, nature of pro* 
vision, 287 ^ ^ 

recovery on failure of consideration, 278, 879 
seller's remedy for brdsch of cootract in action for the, 206 
wages InvbJved by ascertainment of, efleol of, 147 
private s^e, powers of Acriffs aa to, 194 
promises, statemeuls In writing may be shown to be, 149 
property, definition of, 180 
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pufflaif at aoctioOf rolo u to, 281 

pofcbm tj owMT of own goods* lo whAt CSM TAlid* 118 
qOAUfyiBg woids, offeot of^ "About*' or mcrro or !«••,*' 2U» 216 
qoalil^, dodaitiOA oL 121 

inpJiod ooodttioQ not witbia the exprobsloo, 162 
* meAMiro of doaiAM for breacb of vAnAat/ m to* ST6 
wbAt is iaclodcd To expicasioti* 167 
q^Aotity* buTor not bound to accopt loss ibaa, 816 

dsIlTeiy of less than amoont agreed for, right# of bnfar, 312 
more than contraotM for* rights of parUes* 218, 318 

S tttlons to bufsr* when paatlng, 178 
maj be allowed as to* 2l4 
rules of ootistmctlos of ooatract aa to* 818 
use of "about" or "mere or leas " whara goods of specified 314 
guaHteooUacts of sale, nqtnre of* 131 
qoiet poiaesaiOQ, Izeplled warring o^ 161 * 

^ " ready and willing*" iapUed oieaoiag of, 206 
reasoguble price, how detannioadi 147 

obUgatloo CO persons under disabiUij to pay, 126 
* time, doOoition of, 179, 260 

dclireor must be within, where none fired, 208 
rejqcled goo^ return not neceesary* 281 
'rejection* bgyer, by, not a fraudulent preference, 253 
borer's duty sfter, 281 
delay In* as afifectiog acoeptnfice* 380 
cxoluslOD of right of, 281 

refusal to sgrcc to price as amoontlng Co, 173 
sole of goods with power of, nature of, 160 
time for* what is reasonable, 281 
when material, 123 

re presentations, statements In coatmet may be mere* 143 

what is material to oonstruotioo of, 149 
resale, tei)er'a rfghW in respect o^ 268 • * 

^ where buyer mekrs defanit in payment, 261 
unpaid sel|tt, by, capacity in which eeliing, 264 
resefsaioo, exerclM of unpaid skier's righta as affecting, 263 
ineolvnt buyer, by, 382, 288 

notice oy sdlgr^ Intentioa to resume poeseeslon not e» S66 
tcoorer^g od priel psid od* 873 • 

reegrrd pricey right to u, 281 
resolqti^ oomIUoui, allure of, 126 

TOtaiiw, no right of, by seller as buyer's executor of unenforceatle debt, 148 
return ^ goods, not neceesary to exsrpise of buyer's rights as to breach of 


warran^, 376 
right of disposal, reeerration by bill of lading, 181 

eelJer, effect of, 181 

V to sell, definition of, 168 ^ 

li^, as to corroctnem of quantity, may be mntuel, 216 
ettachment of, 188 

where payment to he mede ou dehecry, 189 
bnycr% YighWto reecmd as affecting, 130 
delay In delivery as affecUng, 130 
dGepafehin^ hf Mrlababie goods, on, 224 
xnsurasco as evtaenea of liaojli^ to, 168 
prepaymont as affecting, 189 
aelJer agreeing to deliver at destination, 238 
when aUaehing to buyer, 188 
sole, agreement to sell, when becoming a* 117 

contract for sale, as distinguished frwi, 114 
drAniUon of, 109. 121 

distinguished from ** agreement to ealh'* 117 
esto|Spel as effecting a* 124 % 

meaning of, 117, 210 
'nature of, 118 

Bale of Goods Act* 1898, appUeaiion of. Ill 

enaeunent not affected by, 283 
lelAtJoa to the general law. 112, I12 
MTtng elaoses In* 281* 283 
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ode «r retarc, deUT«ry on, effect of, 178, X79 

when on aimiltfr termi to dellversT oo epprornit 
179, 180 

peeniog of proper^ in epeciffe goode delivered on epptoTnl or, 
178. 179 

right! and li^ilitieo traaeferred bj completion of| 187 
eample. acceptance and receipt of, effect of, 129 

exhloiUon of. dvlng negiHiation ct contract, effect oA 
oujeet of ahowing a, 161 

aalt bja aa well as deaerfptioii, effect 164—'168 

oondiUona Implied cn, 181, 182 
when oontraot for gale ia, 100 
BcotUsd, date from wblcb intereat rune in, 28it 
taa tranalt* Inaurance of goods daring, datj of seUev aa to, 828 
H*Ucv, agent'a liabili^ for paxiiog with good# of, without payment, 188 
amonnta payable by, dndex a e.f.i. eontreci, 811 
appUcati^ of doctrine of eatoppel te, 198 
aascot to diepoaitlon by buyer, effect of, 269 
bill of lading aa effecting reaerratton by, 181 
breach of egreemant to sell by, effect of, 118 
buyer no olLm to iuanranue footed by, 224 
buyer's rigbta on breach of warranty by, 878, 274 

where bayiog ondex e eoidable title of, 106 
conditions implied by law on behalf of the, 116 
dcclaratlou to broker by, as declaration to buyer, 228 
definition of, 121 

delivery at opUon of, offech of, 209 
from land of, 207 

dispoeition by, when to poeseaslpn, 199 
duty as to contract with Carrier, 228 

performance of contract to aeU, 208 
third party's ackoowledgmeot of buyer's righti, 810 
to declare name of ship, 228 

follow buyer's ioatructioos aa to delivety, 222 
whsro goods delirered by sea traoait, 823 
failure to deliver instaJoieat by, effect oi, 220, 881 

ignorance of destination does not affect right of ftoppige fa fraaffiftt 
of, 850 

UabilJty as ball oe, 191 
so (Ulicic, 118 
for noo-dellTery, 268—279 
lien of, as affected by attornment, 182 
eases in which eaercisod, 842 
Icm oi lien of, 244, 246 

on reaalo through boyar's default, bow arrived at, 286 
meaning of, 241 

nrm*disela>nire of want of title by, effect of, 194 

not buyer's agent for accoptanoe of goods, 132 

notice to carrier by, of stoppage ta fransifa, effect of, 856 

performance of c.i.f. contract by, 227 

reason^le opportonity to examine goods to be* afforded buyer by, 
280 

recovery of tender by. 829 

reUellTpry of goods to, as revesting lien, 246, 847 
remedy for breach of contract, whore property paased, 266 
where agreed bill of exchange not given, 286 

buyer refuses to arrange mo& of payment, 285 
reservation of right of disposal hy« effect of, 181 
retaking of goods by the, effect of, 266, 868 
sight OT stoppage fa. transitu in, 247 

to exercise lies as bailee or agent of buyer, 243 
retain deposit, V7, 888 
show trausactioQ a pretended sale, 118 
rights and llabiUUes W delivery of more or tees than contracted for, 
'212, 818 

in respeet of an unpaid aeccont current, 240 
may be varied by agreement, 878 
of unpaid, 989 
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«eUar, rigbU iDdivblbliV 

»be»e bajef reftiMS to Uko dellT^ir, 253 

bovio^ option to deliw in oalk or bj InaUlmentSa 217 
rUk oJ to delirer/ ot porisbable goods, 22i 

wbeio OAoeio^ to dellTer tt dcotinotios, 323 
•toiutor/ rigblo as to reoolo of perifbablo goMt, 3d4 
time of doUvOTT of bsli of Udiog by, 227, 238 
titlo of, that ox owoor, 191, 193 

wh«n deouod nnpaid* 209 ' 

risk doos ivoi ottooh by dslirciy of doeumeoU, 189 
•oTOrable eoBtroct, «stQre of, 151 
sboriP, meaning of, 305 

poirar of sale of, 194 

writ of execoUon in hands of, as binding goods of debtor, 20S 
ship, doclaratlQO by aeite of name of. dnty.as to, 228 
sbip-master, power of aile of, 194 

receipt handed to seller by mate or, effect of, 183 
shipping docomenij, daUrery of, prorisions relating to, 228 

when reeognUable in oocnmeroo, 329 
eignaitne of memoraodnin, by agent, 157 
•ImJ, defect not aacertainable by, effect of, 156 

liability where bojer relies npoo seller's, 187, 158 
spseisl damage, ioftaocee of, 377, 378 

seller or buyer's right to, 277, 378 

speoiflo arUcle, most be msrcfaanteble and of the description contracted for, 
159 

goods, as distingoisbed from on ascertained goods, 121 
deAniUon of, 121 

delivered on spproral or on sale or reium, when passing, 178, 
179 

Don-scTcrsble eoatraet for an iotorest in land and, effect oA 
175 

paeslug of property In, when eellar bound to weigh, msastfta, 
or icet, 17G, 177 

where in a deliverable vtote, 175 
place of deli very under contract for aalc of, 207 
sale of, unknown to be perished, effect of, 145 

where porisbiog before risk passes, effect oA 145 
tr&sfcr of property in, when suspended, 175, 170 8 
• on sale of, when taking place, 174 
performance, discretioa cd the Court as to, 372 
stamp duty, contracts of sale^ on, cxcmptioins in respect of, 165 

when not required, 186 
subject to, 109 

Statute of Preads, affectuig cootracte not to be prrfonned within a year, 138 

application to contracts for alO and npwarcls, 13r 
stipulation, may be a condition or warranty, 150 

statement Ja contract may be mere, 149 * • 

st^en goods, meaning of, 198 

p revesting of proper^ tn, 198, 199 * 

stoppage la frealiln, act mnst be intended, 267 

« • anticipation of bnyer't iaiolreney as csnie for, 248 
carrier's dn^ on receipt of notloe of, 256 
delivery of bill of lading no effect on right of, 350 

to snb-bnjer es affenting right 
of, 250 

to bnycr by mistake after notice of, effect ot, 
967 

effect where made by noaotkorised person, ^7 
existence of carrier or bailee an essential to, 249 * 

extent of right wbe|« doetBDeate of title pledged, 262 
good! only affected^ right of, 248 

IgnoraDce of sailer ae 4o desUnation not affecting right 
of, 350 ^ w-a a 

medM oA 255, 256 

pHnelples applied by the Taclors Act to, 281 
icsclseloo not effect^ by ezerciss of sstier ■ rights ae 
to, 362 » 
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•toppag« <41 tnmritu, rigbt wbm good* BeliT«Md in «h«i«t«d tomI* 354 

•al« bj bav«r M aihctia^ Mllar'i right ot, 35$. 263 
MUer After eztfoiiing right ct» effect 8$8 
Mutt's eight of, 3S3 

eolreot hnytt'M right to indemoity in respect oh 9i$ 
soret7*s right of, 241 

tref^iag of be/er bj seme eooTejeDce no effect oo 
right of, 249 

ivbeo right spplies, 247, 24$ 

where goods ere delivered Id perU by leperste roate, 
3 53 

the right exists* 247 

**strlliiDg the bergelfi," InsaiBciefic/ of, es eer&est or pert*peymenty 182 
stiretj, nght of stoppage in Yreesif e of, 341 
ieQdtti propel aey Dot be tre&sferred bv moDsy, U3 
seiltt's Ilea diverted bj* 243 

fight to recover before eoc^tenc^ 329 
testiog, goods to MOertAia price, of, 175, 177 
third pATty, deljvery to, for speoiAl purpose, effect of, 1$0 

where goods held by, 2^ 
doty wbes in possession to eUorn to buyer, 210 
Axing of price by tsIoaUoo by, 148 
goods la poeseeaiOD of, effect on delivery, 210 

loss of lien where, 215 

refossl of eckoowledgmeot of boycr's title by, effect of, 310 
eele of goods wsrrentcd Aod to be Approved oL 154 
timber, delivery as sxecnting verbAl cootrsot for stte of, 142 
timeb oelivery of goods, of, a qaestloa of cooitrocUoa, 209 

provisiOQS relAtlag to, 208, 309 
stipulAtioDS AA to, wbea ooodilions, 152 
WATTADly AS Affcoted by llmftAtloD of, 154 
when Che esseoce of the coatrsol* 153 
. title, bnyer's right where seller hes a v^dable, 196 
implied undertAhlogs as to, 158 

may be voidable with respect to a linuted interest, 197 
ooa'disciosnrs of waat of, effect of, 194 
seller to goods, of, aatne of, 191«193 
transfer of, 181—203 * 

** to eecare,'* meaniaig of, 188 
tort, bojere right of acUoo ia, 278 « 

tortfsASor, jadgmeot Agalost, for price of goods, «Aci of. 128 
trailc mark, laipUed iwranty where article sold with, 152 

osajre. time and mode of paymeot may be arriv^ At by, 283 
transfer of goods, by bill of Iwtixngf 184, 
traosit, Axing of, 350 

pOtte^oD by buyer or agent before arrival as endiag, 251 
reJeetiOQ by bayer as afffeting, 252 

terDdoation by wroogfal rsfusal of carrier to deliver, 349, 233 
when goods deemed to be lu the coarse of* 845->350 
tref^ASB, re c ove i T by plainUff in aetioa te, effect of, 128 
trover, buyer's right to bring aoti^ io« 278 s * 

unascertained goods, acta teqoirod to be done before beeop^g ascertained, 157 

eoQtract of sale relatiog to, effect of, j 57 
uot the subject of riogoUable instruments, 193 
risk in respect of, to whom etteebiag, 188 
transfer by bill of lading, 185 
when proper^ la pssses, 157 

nneeforcesbte debt, bo retmuer by teller es buyer's executor of, 148 
and Dished goods, psssing to the buyer, effect of, 178 
uopsid scUer, axtttt of zigbts of, 340 

lien where aehing part delivery, 248 
lOM of lien of, 3^, 245 
meaning uf, ^9, 340 

persone within mesalog of tern, 341, 343 
rvBele by, after exercise of right of Uea or sloppsge fa tramHu, 
358 

right of lien ct, bow defeetad, 351 

tigbu es against pledgee of documents <ff title, 352 
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up4ld •ellfiT, figbtfl off ge&Mlly, SSt 

iUiotory right <»f resale of perishable goods, 
oDsigoed doeoment, oot admisrible oaless referred to in slgaod docuneot, 195 
usage of trade» eootract by two notes by, how disproved, 140 

« implied oondltion as to quality or fitness for a particnlar 

pnrpoee may be aaneked to, lOS 
warranty may bo negatived by, 16t 
psyment as affected ij, 208 
teller's objoeUoa to buyer by, 186 
Taloatioa, as dlstingnisbed trom arbitration, 148 
fixing of priee by. 148 

price to ba paid by boyor in sbseoee of, 148 
right to actimi for damages where either party prevents a, 14S 
verbal eontrect, bndiog effeei of, lid 
vsmel, deolaratioo by tellgr of name of, do^ ns to, 288 

delivery of goods in chartored* as affecring stoppage 4e tramiUM, 2fi4 
voidable title, buyer’s right where sellex baa a, 19o 

limited Interest mey be sobject to, 18/ 
natare of a, 186 ^ 

pledgor, of, tfeet of, 187 

wager, offeot of oontract wnere tbo asoertainlng of prioa involves a, 147 
Mie of future goods must not savour ox a, i44 
warebouso oortificate, per s« not a transfer of pomessiOD, ISO 
waiver, condlUoa of, when compolsorily presume^ 152 
right of hsir as sobjeet S46 
warrant, dsfinltton of, St6 

extent to which not negotiable lostnment, 103 
powomien not transferr^ by, 835 
property not passed by, per «e, 135, 186 
warranties, oonstmetion and effeH M, 149 

statutory, salo of ar tie lee to whiob annexed, 162 
warranty, breach ox, instances of, 374, 275 

special dAmages for, 278 

buyer's liability as to patent defects in goo^ subject to^ 184 
remedy for breach of, 878, 374 
defiolUon of, 183 
effect where limited in tiofe, 264 

goods subject to and to be approved by third party, 164. 
implied on the part of the seller, 158,164 * 

quality, as la. damages for breach of. 278 
rstora of goods as bnyer’s rem^y for oresch of, 377 
stipulation may be a condirion ot, 150 
when covering apparent defect^ 185 
weighing, nocemity and effect of, 177 

payment of price dependent on, 147 
work and labour, contract for, as distingui^ed from sals, 114 
writ of execution, binding of U^e to debtor's goods by, 903 
writing, definitiem ot, 126 

written contract as a aufllclent roemorandnm, 188 

^ broker, by, effect of, 139 * 

honstraetToo of. 187 
•one or two notes may constitute, 168 
wrongful pomeeslon, owner’s rights wbero goods purchased trom mercoaUlo 

Sgent, 133 

right of owner against person obtaining, 12B 

BAtB 07 LAND. 

^stract of title, commeneetookt oC^ 831, 845 

cmditioQS of sale may limit commencement of, ^1, 839 
delay in deUrery, ri^ta of purchaser, 829, 898 
deUvery as showing veate'i title, 843 
of, 383, m ^ 

documents to be abstracted /or the purpose ot tbOb 848, 84 f 
expenses of, llabill^ for, 848 
failure to deliver, effect of, 823 
for^ of, 847 

legal estate shown to be outstanding by, effect of, 847 
length ii titto to be shown by, 843 » 
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abstract of title, nature of, 844 

peHect,*' meaning of» 8S5 
pmect, nature of, 836 

preparation where aala ondar order of ooort, 816, BIT 
porchaaer'a right to, onder contract for free conv^oncey 

848 

whoro aala In lota, 819 - 

queatiom aa to which may be dealt with on reodor and pnr« 
cbaaor atunmcioa. 801—886 
rcgiatcred land, oontonta of, 846, 847 
time for rcquiaitiona on delivery of, 833, 834 
abiiracted documente, how proved, 849 
accoptanee, natoje of, to complece a contract, 389 

where agreement dependa upon a eeiiea of docomentA, 
290 

DO completed contract where Mbject to ooadiiloot, 290 
aobject to forint contract, effect of, 389 
•cknowledgmcDt, right to prodacii<m and andertaking for aafe cu'Hody of, by 

^ puTchaaer, 887, 888 

aearchea to be made in recpect of. 863 
acknowledgmenta, proof of, 350 
action, contract for Rate, cm, partiea to, 379 

death of pnrcbaaor, on, partice tes 860, 881 

Statute of Frauds muat be apecifically pleaded wlmre relied on In, 
398 

aet of bankroptcy, eommUsioo aa affecting Tender's rSghta, 888 

completion by Tendor without notice of purchaser's, effect 
of. 384, 866 

notice before eompteUon of. effect of, 88$ 
purchaaer'a right to object to Utio on aeconDt of Tcndor's, 
868 

administrator of couvioi's eatate. power of the Crown to appoint, 809 
admittance, aanranco of copyholda by mrTOndcr and. 429, 430 
adverse olaima, notice to parohaaer of, effect of, 468 
advertisement of eale. not an offer, 369 

affidavit, evidence by; on hearifig of vendor and purebaaer summons, 896 
agent, payment of purebase-moBey to^ 440 

agraeptent for loAaa, payment of Jnereaaed rent aa^part perfortnanca of, 

296 

sale, see contract for sale. * 
agrieullura) land, vendor's duty pending completion aa to* 870 
alien enemy, executory contract with, rights of parties, 968 
alienee, protection as against original purehaecr, 877 

vendor’s righta with legal estate as against parchhier, 977 
aliens, rights aa to dispnsitinn of property, 808 
'*all eatate" clause, omission of, 424 

• U<'>tmenta, powers of ctmoty councils for purposes of, 809 
anuultles, necessity to search in respect of, 867, 858 
registration as affecting purchasers, 869 
appeal against order on vendor and pitrehaser suminons, how made, 896, 
897 

apportionment, rent on assIgniDeot of leaseholds, 481, 432 

where part of demised premlMs sold, 463 
apporttonmecta. contract usually provide* for making, 874 
ap^oprlatlOD, InterCRt towards parobasO'Dioney, of, rights of purchaser as to, 

assignee of contract, rights of, 876 
assurance, form of, purchaser settles, 431 

* 111.11 utssi j partacs to make tbe, 415 

preparation not necamaxlly ao aceepiaaoa of title, 418 
purchaser's right to^repare, 413. 418 
fvtatutory forma tmd effect of, 414, 415 
attested copies, purchaser's lichiltty for eosts of, 484 
auction, biddint' at, eoodltloos as Co, 819 

descrlpticn of property when sold at, 818, 819 
cmptc^ent of puffer at, 819, 830 
offer and acceptance at, bow niads, 389 
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notioo, Agnmg of meinoraadam ob mIo ftt, 919, 630 
bctbI AtlpnlAtionf on »ale bjr, 8S0, 831 
AQQtioneor, datieo of, where sale noder order of ooorl, 81T 
poeiUon «a to holding dM>oeit, 881 

baoIuQpt^, disclaimer by tnutee of reodor in, 893» 889 * 

* enfoccmeat of oorenani for further aefuraoca on Teodor's, 468. 

469 

oeoemitT for eoareb io reepeot of, 967 
notice hefore completion of act of» effect of, 889 * 

payment of putenaae^iDoaey to vendor before completion and, 
effect of, Ml, 988 
proceedinge, bow proved, 8J33 
porcbaaor, of, after completioo, effect of, 984, 886 

peoding oocnpletioA, effect of, 888, 884 
eearcb to be made bj pDreboeer ae to, 969 
veodor. of, weeting of legal eatale on, 881, 388 
vesdva remediee on pnrcliaeer'e, 884 
bankrupt'#, dispoeition of property by, 808 
Bedford Liml, regietretion of tai^ on sale in the, 448, ^4 
benoBoial owner, implied covenant# where vendor conveyfm pertoo directi a#. 
436, 427 

*' beneficial owner," no implied covenant that grantor conveying a#, io volun¬ 
tary eettlemcot, 430, 437 
bid, reiraotion of, right a# to, 289 
bidding, acceptance of a, what i#, 819 

provision in coodliloos of sale a# to, BI9 
vendor's right# a# to, 810, 830 
where tale under order of court, 816 
births, how proved, 868 

building schoiue, eatlnoUon of covenants affecting, 461 

practical, effect of, 469, 400 

right# of owner# of neighbouring plot# dcpcndhig on, 468^ 
400 • 

cavMi sstpfof, application of rule to potent defect#, 297 

to latent defects of ooali^, 398 

eertifleete of #ale, issne of, where sale under oracr ox s'.wuu 917 
eertifieete#, expenae of pr^octioo, when borne by purchaser, 8JO 
charitable uses, formaliUe# on purebaae of land for, 440 
ebattaU, stamp dufr where paonng by delivery, 446, 447 
chirograph, proof « line by th& 988 
" clear yearly rent," mfihning of, 807 

committee of a lunatic so found, covenant implied by vendor oODVoylng as, 

437 

Statutory powen of sale of, 812 
company, form of conveyance by, when in liquidation, 413 
winding-up petiUou e# effecting contract of, 866 
compensation, condltioui may provide that none be allowed for misdescription, 

982 • 

damages for breach of contract are in naluto of, 409 * 

mi#descrlption may be the snbject of, ^28, 839 
purchaser‘a right to compel specific performance with, 406. 40T 
recovery by purchaser in absence of coudition, 881 
reecsmlou in lieu of, right# of purchaser, 329, 880 
vendor and purchaser summon# may deal wi Ui quesUon of, 894 
when purchaser cannot insist on, 827 

may be forced to take tbe property with, 406, 
407 

vendor compelled to convey what be baa vrith, 407 
completion, conditional oo vendor making ont his title, 867 

ccmviction tor treason oi felony 9a affecting, 869, 869 
* date for, 882, 889, 867 

dJspoaiUoo by purchaser bef<^ effect of, 876 

duty to enforco right# pending, in whom vested, 864, S66 

rnforcumcot of rights nending, 366 

fixing of date for, 893, 888 v 

marriage of single woman oo bar to, 888 

material dates with regard to, 867, 8M 

uoUce of act of bankruptcy befoe^ affeot of, 883 
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compUtionj pajnent of iniorett where time for, ftxed, 374 

Dot fla«d, 378 

preeUoe releting to, 485—441 

pucbeeer*e rUk ea to, eitor zeceifing order mode, 833 
right to rente end profita or poaaesalon pmdiog, 871 
right# aod llebUitiee of vendor end puehaser pending* S30, 837 
of porcheaer niter, 451, 458 , 

vendor'a iutj whore depending on third partj consent, 408 
eompnlsoVj pnrebeae, enereiae of power* tor, how regnUud^ 813 
•nie, copybolde, of, nasnrnnee oo, 480 
coeU on, bj whom pejrabie, 485 
oorenttoia by vondora aelllag under, 428 
coocealxQcot bj vendor mny be fraudulent, 837, 238 
ooadiiioaa of anle, nooeptenco of vendor *a UUo atipnlated by. 828 

•a to len^eboldi, 840 
biddiDga under, provlaiooa 8f9 

commencement of title, provision for la, 831, 828 
eonatmetion in ease of ambiguity, 818 
^ excludoa of atataiorj reatrletiooa aa to title bp, 844 
misleading, effect of, 313 

preparation where sale oDdor order of the oourt, 813, 
817 

provision as to covenaDtJ of title In, 838, 880 

eapenns due to local eutboritica, 886, 886 
6rLarea and Umber la, 320, 881 
fclentlip, 828 

leases aod eaaementa in. 889 
objaetiona to title in, 824, 825 
roqoldUona on title. 828, 824 
for coQBoaaaUoa in eeae of errors of description, 

8287383 

date of completion In, 882, 888 
forfeiture of deposit la, 840, 841 
no allowaoce of compeoaotimi in mladeeerlp* 
lion, 838 

reaoUiioQ on aon*reoova1 of objecUona to 
UUe. 855, 855 

where laada are of differeat tenures, 828 
rceervation* aa to blddii^ la, effect of, 813, 820 
special, bow eapreesod, 813 

vcndor*s rlgbta aa to, 817, 813 
bondderation, covmiaaU bp pnrebaaer aa to unpaid, 428 

mode of payment of, 489, 440 
muat be specified la conveyance, 423 
cootemporaneoQs mortgage, effect of. 446 
cootract of sale, acceptance completing, nature of, 283 

action on, partiea Uh 873 
avoidance ior noo'diaciorarc, 296, 297 
date of completion aa aifeeted by, 857, 868 
effect on ownership of property, 361, 865 
evidence of the, 2k^237 ^ 

czeenUon of aasoranco aa completion of, 412, 418 
ertent of vendor*# Intersat included ixC, 801 
land, of, not a contract 296 

not avoided, by death, 876 

pnrebaeer'a right to recover depodt on broach of, 401 
qneetion of vuidiCy, not dealt with on vendor and por^iaoes 
snmmona, 691 

quesUona which may be dealt with on vendor aod purchaser 
safltAooa, 891, 893 « 

repudJatioo by pnrebaaer fcff defect of title, 402, 408 
mke governing, 886 

^ the Inb^reUUoa of particular expremicna 
tranafer of the benefit of the, 877 

writing noeesaaij to. where oonceming lend, 890, 292, 838 
** eoovey,** nee ae aa operative word, 428 

•onveyanoe, eosspany, by, when wlndlng^np resolutions redted In, 418 
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0«nT«7«ne6, coat* of» bj whom payable* 3$6 

fcttm aod ofect o£ atatatory, 414, 410 
oC( by company in liqnldaUixi, 410 

may be de^fc with on render and purcbaaar snmma&ili 004 
pnrcbaaar feitlea, 421 

bnabaod and wife, to, when ae j^nt trnanta, 420 
interoat taken by petecm not par^ to, 420 
joining of partiea for eoUataral porpCM In, 416, 407 
meaolog of, 424, 441 

nominea or anb-pnrchaaer, to, neoaaaary partiei to, 410^20 
on aale, moaning of, for pnrpM of atamp dnty, 440, 440 
atamp dnty on, 444, 445 
partiea to, wnere aatate leaa than fre^otd, 416 

aaie by ^er of coort, 410 > 

propa^Uon^f, n^ nacoaaarily an aocoptance of title, 410 

pnrchaaer'a rJgbU aa to, 412, 410 

conreyaneing eonnaet, duty of, where aale under order of court, 010, 8X7 
cooTict, appointment of adminUtrator of property of, 009 
inability to eontract, 800, 009 ^ 

power to ezeente e diaen tailing aararanoe, 809 
powara of adminiatralm aa to coatract of, 800 
. co-oweera, corenaota on a^o bv, 427 
copyhold, extent of pnreheaera rigbta wbero land formerly, 844 
copyholda, aaaorance for purpoae of aehool aitca, 400 

on aale of, bow elfocted, 4^, 480 
coa ta on aale of, by whom payable, 484, 486 
GfwenanU for title aa tn, practice aa to, 480 

eoforcament of cootraot against repreaentativea of eendor of. 879, 
860 

enrolment of aamranoe on aale under Landa Clanaea OontoUdation 
Act, 1040...441 

preparation of aarrendera of, 414, 415 
foarohoa to be made in reap^t of, 860, 801 
aianip dnty on oofiT^anoe of, 449 
aoi render of, when onnecoeury, 400 

to aaea of wlUa, effect of, 400, 421 
▼eating order aa to, when made, 480 
corporationa, dootzlBe of part performance applied to, 290 
etatiAory powera aa'to acquiring land, 309 
ooata, conreyanoe, of, payable, 306 
pnrobaaer'a liability aa to, 483, 404 
aale of copy holds, on, by whom payable, 484, 406 
▼endor and pnrebaaer aommooa, of, order aa to, 390 
vendor'a Uabili^ for, extent of, 404 
court, condnet of aale under order of, 816 

oorenaut implied where conreyance nnder order of, 427 

iaaoe of certificate of sole nudor order of, 017 

juTladicUon aa to aale of land, 813, 814 

mode of aale nnder order of, 316, 016 

ordtf for aale of land by the, effect of, 010, 914 

paruea to bon^eyance where aale by oHer of, 416 

preparation of parUeular«^ conditiooa and abstract where sale under 
order of, 010, 317 

proteetkm afforded to purchaser under order of, 814, 016 
rolls, manor, of a, bow prored, 862, 863 
necean^ for aaarebing, 867 
aearchea to be made In the, 801 
writing not necessary where sale by the, 392, 298 
eoeenant, implied on eonreyance by committee of lonatie so found, 427 

whve ooaTeyaooe aador order of tho eoart, 487 * 

pttrehaser, by, IndeBanifying reodor, when neccaaa^, 488 
coTCnaate, benefit tunning with the land %t law, in equl^, 466, 467 
cooreyanee of part of land retaioad aa affootmg, 407, 460 
dlMlonre of onerous or nnusoal, ▼endor’a dntg as tis 000 
effect where connected with budding aoheme, 400- 460 
exUneUoo of, 401 

for title, condiUoo ea to* where vendor a tmatee or mortgagee, 803, 
800 • 
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coveo&Ata, for title, eonToyeac* of freeholdt or UoMholdj, in, 462, 46S 

lenoeMdi, in, 481 
<M^7hold^ ptaetioe m 480 
derotutlon of, 468, 470 
furUier oasuMfice, ibr, 467, 468 
bow Uxnitod, 463, 464 
impliod, how conveyed, 416, 420 
CDoderQ praetlee Ai to, 464 
nature or, 466 

perobaoer'f righU in rapeot of, 463, 468 

eDio^meot, free fr^ incunbranceft, 466 
right to convoy, 466 
traoifer of regtitered land, on, 482 
what are, 426, 426 

where veodor a troitee or n^tgagee, 404 
natore of parebaser'a 420 
Yandor'a, 426 

partiei to aeUoo on, where pnrchaeere Yariow, 461 
paeai^g of benefit on caoTejance of land retained, 458 

where not annexed to land eubeeqaently oooreyed, 468 
pereonal, nature of, 466, 467 
purebaaer ae to user, bv, effoet of, 464, 406 
purebaeer'e at to unpaid eoneidaratioo, 428 
right to enforce, 468, 464 
atle bp oo-ownera, on, 427 

perrone under o«npnUi<«, on, 429 
tenant for life, on. 427 
epecial, nature of, 426, 420 
atatutofj, right Co Tarj, 427 

▼endor'a righte when land euhieet to reetrlotion, 428 
when running with the land, 466 
Grown landi, enrolment of aaniranco on aaie of, 441 

power to appoint adminietrator of oonTict'a cetato, 802 
enfut fst 90lum efui #«4 aague ad 049l%m #f ad fn/eror, non^applloation of 
maxim as a defect, 804 

cuslomarp freehold, extent of parohaeex*e rigbie where land formerlp, 8J3, 

ecarchfls to be made in reepect of, 862 
dsmegee, action for, rights of parUee as to, 409 

breach of covenant of right to coot<- 7, 666, 4G6 
affect of receverp bp parchasor, 411, 412 
nature of, for breacm of coctnet, 409 
procedure on rcooverp bp plaintiff, 412 

vendor, 412 

purchaser no lien on land for damages, 410 

purchaser's expenses recoverable on breach of contract bp wap of, 
411, 412 

ddte for completion, conditions of sale should fix, 882, 883 
death, contract not avoided bp, 878 

dudes, papmeat e^ how proved, 866 
how proved, 868 « 

purchaser, of, devolution of interest on, 880 , , 

deeds, res title deeds. 

of arrangement, neoessitp for search in respect of, 867 

searches in respect of, how made, 360 

defects of title, condition covering " erroia In the description ** does not cover, 

831 

diselofure of, 901—806 

notioe not effecting puxobssec's right on covenant against, 
466 

deflclenop, purchaser's rights ss to deposit when occurring on rstslCj 400 
deposit, forfeiture of, 820, S40,«^l, 

when rising, 898—400 , 

investi^ent of, rights and liabilities of vendor aa tn, 892 
I.O.n. as, light to sue on, 899 
must be ^ea into account os resale, 409 
poeitiaa of auctioneer holding, 890 
. provisJon for papment, on eale bp auction, 820 
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deposit, pujpceee for which paid, 8PS • 

racor e r y by purehMeri 401 

wbea rjfibt arleea, 401, i0% 
wbaa paid onder T«rbu contract, 408 
Tceeiading and resale canaiog forfeltnre of, 899 
• reteotios on reeciasioa, rl^U of vendor aa to, 400* 
depreciation pending completion, parchaaer*a liability for, 889 
* *'deriTatlTe lease,'* meaniog of, 807 
devolution, en death of purchaser, 880 • 

disability, partloe to cooreyance where.vendor under, 416 
diaelaimer, right of trustee in banJcruptoy of vendor as to, 888, 888 
disclosure, material facta, of, dnty of parties as to, 806, 887 
purchaser's dnty as to. 80e 
vendor's duty as to, 897 

disentailing assurance, coaviot’s power to execute, 809 

• ^roUaent of, 441 • 

seart^ la Central Office In reepset of. 868 
searches to be made in respect of, 88? 
documents, acceptance where agreement depends npoti several, 890 

final agreement a question of construction^ where coataluod in 
several, 390 . 

of title, purchaser’s rights as to unstamped, 888 
• doubtful title, power under vendor and purchaser summonH ss to, 890 
dower, conveyance by husband as affecting wife's tight to, 417, 418 
Dnebj lands, enrolment of assurance on ame of, 441 
easement, rmervatioa of an, effect of, 486 
easements, vendor’s duty as to disclosure of, 889 
ecclesiaitioai oorporatlons. power to mH land, 810 
eligible," os mere pufHng, 801 
cn francbisemcftt award, bow proved, 881, 868 

purchaser of copyhold no right to oalt for tille to make the, 
844 

enrolled deeds, proof of, 880, 881 

enrolment, assoranca on sale of Crown and Duchy lands, 441 * 

to charitable uses, 440 

under Uetropolltso Paving Act, 1817...440 
disentailing assuranoes, of, 440, 441 
equitable estatca, notice as affecting purchaser of, 444 

axeoutJ^, appointment of receiver by way of, whoa Ineffootlve, 
887 

Interests. aUtnp duty on conveyance of, 460 
title, when miut bo abstracted, 817 
equity of redemption, notice to mortgagee oo purchase of, 444 

purchaser no right to call for conveyance from tnort- 
gsgeo, 866, 867 

stamp duly on eonv^auce of, 448 

"errors in the deKription," defects in title not covered by oDodltlons cover¬ 
ing, 381 _ 

evidonco of title, when purchaser bears expense of produolog, 348, 849 • 
execution, assnrance of, purchaser's rights as to, 436, 136 

aievy after payment of nurchaae-inoney, Effect of, 867 
order *of the court, unaer, 437 
power* of attorney, under, 488, 486 
purchaser, by, when nocrasa^, 437 

registration of writ of, as an voting rights of parties, 887 
expenses, Uability as tes how may be decided, 394 
falM representation, vendor as to material fact« by, effect of, 800 
farm, vendor'a liability for proceeds of crops, 878 
fee simple, limitation of estate in, words necessary, 488 
fcloov, coDTiotioxL for, as affecting compleUon, 868 
ftdnniary capacity, sale of latkd by persons in, 810 
fine, proof of, 888 

fines and recoveries, bow proved, 888 ^ 
firc^ loss by, upon whom falling, 369, 870 • 
ftxtuxst, inclusion of veins in oo^deraUoo, 446 • 

pruvlsloos in eondiiionc of sale as to, 880, 881 
when included in sals by tn^ilcaUoD, 880, 891 
tefoiture of deposit, provislGm for, 840, 841 
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tefeltOM of 4«ppait, wbea vising, 39S—-100 

fraud, plea of DOO*ooopliaoce with Statute ;of Fraude not allowed in caao of, 
293 

right to action for reacrtaelan In eaaa of, 471« 472 
“free eouveyanca," pnr^iaaar'a fight to abetract coder contract fOTi 84$ 
freedocn from inconili^anoee, natare of oorenant e^ 488 
treebolda, aeanrance of, 421—429 

coTcaaoti for title on Gonreraaoe, 462, 483 
farther fanraaee, breach of corenaat tor, remedy, 468, 469 

liabiUtj of Tendor under coreoant for, 487, 468 
general irorde, in conveyance oaually omitted, 424 
goodwill, when liable to atamp duty, 447 
” grant,'* aa an operative word, 429 
** ground rent,** meaning of, 807 

e sardiant of the poor, power to purcbaae and cell land, 910 
ebendum, offlee <a the, 42& , 

“ heiri," me of word, not aeceaearv In limitauon of fee limple eatate, 426 

High Oeut, proof of docunonta filed in, $68 

identity, condition of eale as to, 826 

impUod corenanta for title, bow conveyed, 426 

ImprOTcmenta, covenant to make aa affecting ataop duty, 447 

inelocuie award, proof of, 682 

iDcremant value auty, aaeoasmcnt and atamping oonveyanco with, 460 461 

rata of, 460 

Incumbered land, purebaaar'a righta aa tc» 418, 414 
incumbrancara, payment of purchaae-nioney to, 439 

recitala ahould ebow the title of, when Joining, 422 
inoumbrancee, coeta d diecbarguig, by whom payable, 434 

diacbarge by payment into oourt, 414 
Indemnity, covenant for, by purcbaaer, when neeeeeary, 428 

on eale of leaaebolda, .481 

partiea not compellable to give or take in reepeet of defect in 
tiUe. $61 

vendora right to covenant of, where land aubject to rcatricUvo 
eovenanta, 429 

InfanU, oootracta by, tnay be void or voidable, 611, 812 
apecial powen aa to eale of land, 812 
'* la fee aimple,'* llmitaUoo of eatate, effect pf, 425 
inquiriea, matten in which ahould be made, 867, 666 
V purehaaer, by, nature of, 666 * 

tenanciee aa eubject of, $63 c 

Inaurance, pending complatioD, $89, $40 

moneya under contract of^ vendor*i righta in reapeot of, 869, 

iatereat, appropriation by purcbaaer tower da purebaae-money, when allowed, 

depoait of purebaae-money as affecUng payment of, 834 
payment where time for couplatioa nxjrf, S76, 876 
^ not fixed, 874, 876 

purehaie-mouey, on, express agreement ea to, 983, 984 
rate of, whore time for.compL&OD not fixed, 874 « 

veador'a right to, when* accruing, 874 * 

lend chargea, searchea in reapect of, bow made, $6(X 861 • 

necemi^ for, 567 

Interaata in, what may be, 291 

memoranduffi in writing nacesaary to contract for sate of interesta in, 291 
IiBud Begiatey, eearchea to m made at tbe, 867, 862, 868 
land tax, proof of tedamption of, 864 

JjuA Transfer Acta, aeerehes in respect of r egis tr ation noder, 861 
Imndi CUmea Act, 1646, coata on aaie under. Sow paid, 496 

enrolment of aasuranee d copyhclda on sale under. 
440, 441 

pa^lbt of Interest pending oompleUon under, 874, 
pnrehaae of land under, $16 

receipt for purebaae money on aale of auparfiooua 
lands, form of, 466, 489 

latant dafeeta, application of rula aeaaaf ampfor io, 296 
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UtQit defect** occditiODe m to miedeecdplaoA do aoi y»pl/ iov Bn, tif 

dieclome by Tender* when peretery* m 
leuc* egreeflCMPt for* pejmeat of increeied rent m pert per f o rm e nc e of* 295 
T«Ddar*e doty ea to ooenMU or oooanel oorenenU in* S06, 506 
leaeeholdj* epportioninePt of rent on MeSgxunent of part* 491 • 

* eorenenU lor title in cooTeTance iAI* 462*406 
daty of Tender on tele 904, 905 

liccaee to eeaign on MJe of, ri^U of pprebeatr* 431* 483 
prodncUoo of receipt for rent doe oa poxebeee of* eEect of* 840 
rcoitele In eatarence of* 480, 4Bl 
aeie in loto* bow efleoted* 451* 483 

Tender'* dnfcy ee to meinteoaoce completion, 870* 571 

legel eatetc, ebatractin^ of docnaeata affoctiog, xMomaity for* 546* 847 

coocurreueo of traateoa of* oocemw to reud cooTeyeocc, 417 
required whttk Ta»tod in truatoe, 846, 847 
condition ^ eafe aiming et geUiog lo, effect of* 886* 857 
derolnUon on death of parlor* 420 
protection of alleneo obtaining* 877 
TMting by order of the court, 514* 519 
remainder, notioe on porobaao of* 444 ^ 

letter!* acceptance where agreement depend* npoa $eilm of, nature of. 2 
licence to aaeign* on aale of leaaeholda* porchoeer'i right aa to* 481, 482 
. lien, pnrehaear none for damagee, 410 

paying purchaee-moncy before ootnpletion, of. 866* 567 
Tendor'e right to recaiTe porchaeVpioney eecored by* 966 
litnited owner*, *ale of land by* 911 
liquidator, company* of, compiatlco by, 985* 960 

Uabillly to action for ap«*ciilo performanoe, 885 
power* of iale of* in winding-up, 418 

nnder a Toluntaiy wloding-np, B85| 880 
refuaal to complete by, power* of partie*, 886 
righu a* againtt defaulting parties Co contract, 886 
fir prndrfir, ncccmity for •earcb lev, 857, 858 

regietralioo ae affecting a purchaser, 858, 859 
lltlgioua docuaeoU, bow prored* 8M 

local authorities, power to acquire and hold land, 809, 810 

authority* expeoese payable to, by whom payable, 885, 896 
education autborlUe^ power to acquire and eeU land* 8 IQ 
lost deed, proof of cooteoU of, 850 
Jot*, cuetooy of tfUe deeds where property told In, 887 
pu^asei'i rigbt^ abstract where sMe in, 949 
sals of leaesholds in* how effected, 481 
lunacy* effect oa contract, 587 

Testing order is, when made, 588 

lunatic so found, coreoaut implied oo couTejance by committee of, 4S7 
lunatics, contract fbr tale or purchase of laro W, raect of, 512 
mainteosnee, leasehold* pending oompletiocL, 570 

property pending cotnplcUoo* liability for* 868, 869* 97({ 
manor, court rolls ot a, bow proved, 852, 959 * 

Tendor*s right to floes on adaittancaa pending completion of sole of* 
973 

marke labia titloydeflnition of* 341 , 

. Teodor'* duty to make, 840—942 
marriage, eompletion by single woman not burrod by* 986 
married woman* ceknowled^ncot of, how proved, 950 

GOQTeyaoce by husband as affecting right to dowar of* 417* 

428 

when a trustee, form o^ 417 
partiae to conTcyaoce on aale by, 417 
power to appoiot elSorocT* 456 • 

women, oapaelty as to aale of land, 813, 818 

eear^ss to be made where title derlted Uirough* 853 
material fact, aToidaoce of contract for %oftHllscloeure of* 296, 297 
, false representation by Teador as to, affect of, 800 

memorandum in wnti^, sasentinl term* of, 291 * 

tallura to plead the Statata ox Frauds may amount 
to admissloa of sufiolanoy oA 298 
aecassary to contract for sale of land* 290 
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momoffftndDiD ia wrtUag, uot neceoi^ry where m 1« by the court, B98 

partlee aod rab5eet''ZiiaUer c£, hew deeoiibed. 891, 
982 

pctrobeeer not compelled to sign, 320 
• on eele oy Metioo, 820 

dgolog d, whet mey be e enffleieDt, 290 * 

metropolitan boroygb cooooiU, power to porcheee lead, 810 
HetropoUieo Ferlag AcL 1817, formaliUee ee to eentreoce (o person niMer 
dUahlll^*, 440 

Middlesex, exempHcme ee to regteiretioo la, 442 
Don-regaeUatioo in, effect of, 442 
proof of regietretion in, 881 
rcgleter, power, of the court to rectify, 442 
re^tmUon on sale of lend in, 441, 448 
re^trles, eearchee to mede in the, 361 
mUdmeription, compeoeatton for, prorUloo (or, 826. 32A 

condiUooa may provide ths^ no compeoeetlon be allowed for, 
882 

mltroprceenUUoo, effect In open contract, 406 

**41011 be of • meferiikl feet, 406 
right of repadiation arlsiog from, 404, 406 
teodcr as to quality, by, effect of, 299, 800 
what »1U amount to, 406 

mlatake, no epeciflo performaace where contreot entered into under, 408 
rectmcatlon where mutual, 47(V 471 
right to reecieeion in care of fundamental, 47), 472 
mortgagee, condition as to eovenante for title where vendor ie a, 838, 389 
covenant implied by conveying aa, 427 
covenants for title by, natiM of, 464 
sale of land by, 811 

vendor, conveyance by. where aelliog under power of sale, 417 
written receipt of, effect of, 438 
^mortgagor vendor, partiM to conveyance on aale by, 417 
rannicipal corporations, power to hold Land, 210 
nominee, parUea to conveyance to, 419 

when vendor can refuse to convey to, 419 
notice, act of bankrupt^ before compleUm, of, effect of, 888 
adveree claims affecting the purchaser, 463 
^ocal authority, by, failure to dUcloar, affect of, 8^1 
mortgagee, to, on purchase of equity of redemption, 444 
occupauon by tenant as affecting pur chaser ffitb, 462 
purcoaser of equitable estate as affected by, 444 
restrlcUve covenants, of, purchaser's rights as to, 429 
to rescind, effect whore sigfMsd ** without prejndicis" 326 
objootioDS, rescission on non-romoval of, provision for, 866, 867 
to title, waiver of, what will amount to, 362, 863 
occupation rent, when allowed against vendor, 374 
offer «and acceptance, as eesentiats u> valid contract, 289 

how made at auetioo, 289 
official aearobea, prorlslgn for, 867—863 

where may be made, and effect of, 361, M2 « 
open contract, misrepresentation as affecting rights under, 406 

nature of an, 817, 818 t» 

produetiem of title deeds under, liability for expenses of, 348 
operative words, nature of, in conveyance, 425 
OKier for sale, power of the court to make vesting order on, 433 
cl court, oertidcate of sole under, issue and effect of, 317 
conduct of sale under. 816 

ccmtract, practico aa to where sale under, 293 
eoeoBtlcEU hr person under, 487 
leave to bid where sole under, 816 
mode of sale unda^, 816. 816 
parties to coavcylnce where sale by, 416 
prepsratioa of particulan, conditions and abstract wberb sals 
under, 816, 817 

prowetioB obtained by purchaser under, 814, 816 
sale of land under, 818^17 
orders, eearcbes to be made In respect of, 868 
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ori^n4tjiig fomoODa, whc^n procodore te relief ccimmeDced bj wey 889 

** ouC^inge,'* nemiaig of, 986 

catgO)Dg% proTiaicn in oontreet for pejmeot of, 971 

parccla, deecripUos of, In ebetroot of title, 847 

netare of, 429, 424 • 

' enctflA&nij in, evidence ediaMble ee to, 424 

^ rlgbU of parchaacr oo defect in. 409 

perol erldesce, edmiaaioo to expUm momoranUuni, extent of, 298 
partiea, ccmrevenee of oitete Io<»h thtu freehold, to, 416 * 

deaeriptioii Id memorandum er to. 291, 292 
pnrtDera, eo&Tejaace tu, how auule, 420 

partnertbip, conveyance by anrvivjjjg partner of, powera, 420 
part performance, acta woicb may amount to, 29h 

ambignou* aoU not atananting to, 296 
applical»le to oorporniiona, 896 
* applicatioD of doctrine/ 296 

cuntroct not is writing may be enforeod on account of, 294 
payment not a auSIcicnt, 996 
parUcnlara of aalc, at aucUoo, 919 

'preparation where aaie by ordrr o^conrt, 816, 317 
reMrvaLioija ea to blddisga In, 919, 880 
999 9 U 0 oonditlma erf aeir. 

patent defecU, applicaticpo of rule eovwvf eaipfor to, 297 
Uability of conve^eoce to atamp duty, 447 
paving cxpen*oa, by whom payable, 896, 936 
pajmeot Into court, dbcJiaige of locambraiicei by, 414 
not a euUloioat part performance, 296 
pedigree, proof of mattera ol, 369, 864 
penalty, ooncealment of inatrameot of title, 840 
periodical paymOiiU, atamp duty on, 147, 449 
poraooal coveiianU, purpueea for wliicb mpeaed, 466, 467 

reprcaciitativea, eofoTOoment ol oont4act against, 979 

implied ooveoani wliere persen conveya, M, 497 
poaiUon 00 death of purebaaer, 980, SSI 
petition, winding-np, to, effect on eompaay'a contract, ^6 
plan, deaerlpiion or proper^ conveyed by, 423 

plote, building aobeme aa anecUDg right# of neighbouring owner a of, 469, 469 
policy mooeya, vendoi’a pcaliioD with regard to, 369. 870 
poeaeaaion, eontrtet of aale providing for, effect of, 968 
entry latOi effect of, 891, 895 
may be a^lBoient part performance. 296 
paymeat of intercat by purchatior let lotet 374, 976 
right to rout# and prodta on, pending oompletloo, 870, 971 
ngbta of purcboi>er, when in poM^mioo, 872 
▼endor'a nebt to poioboae-moftcy aecui^ by, 368 
power, eJitoccmeSt ox conlraet where vendor aclla under, 879 
of attorney, completion by vendor^ etioiney under, 440 

effect where urev^pcable, 496 « 

execution by atiertuy of married woman under, 486 * 
under, 436, 486 , 

« payment erf pnrcbate-nMMiey to donee of, aficr death or 
iDcapacity of donor, 440 
* * proof of execution of deed under, 960 

uon-i evocabon of, wtien net^wary, 496 
ahould bo recited where conv^ance exerciaee the power, 422 
price, memoraadurn mu&t fix or provide for ffxmg the, 292 
production of title deeds, acknowledgment of right 337, 988 
property, meauiog of, to purpose of atamp duty, 446, 440 
puffer, empl^meot of at aacUos, 819, 920 

puffing, repreernlatiooa amouotiug to, effect of, 801 • 

*’ pur^ase for value.** meaning ot, under nnpUed covenant, 426 
purchase-money, absence of receipt ior^effect of, 497, 438 

depKclt of, ^eet aa to payment of interest, 394 
' iDtereat <rf vendor pendld^ payment of, 906 

on, condition a# to, SSS e 

prcrvialon by axnreae agreement, 983, 384 
mode of payment of, 4ft, 4M 
not rvoovvrahle efter oonveyanee, 461, 462 
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purehMe-monej, pajiMst mode of, 437 

not e pert perlbrmeneei 336 
to egetit, 440 

locembreocerti when oeceeserr. 433 
aolieitor, 433, 440 
tec^pt foT» bow given, 487, 436 

of mortgagee or uiuteee for, effect of, 483 
▼endor'e right to receive, how eecored, 363 
puroU&ser, icceptezMe of title bj, 868, 864 

eoooaote egeinat, in action for reeeUeioi^ 478, 478 
act of benJcnpti^ bp, vondor'a oompletion withoat notioe of, effect 
834 

me ei)niteble owner pending completion, 866, 866 
hmakrnptop of, penolng complebon, effect of, 888, 884 
oompletloo with bmnknipt, effect of, 864, 886 
ooreomnt of Indemnilp bp, when necemmrp, 488, 483 
corenmnU me to uer bp, effect of, 464, 466 

bp, me to Qopflid cooeldermUoo, 483 
nmtnre of, 42S, 426 

dmfseffee^eooTereble bp. whore vendor in dofenlt bnt eoU In good 
fmla, 410 

delmp in deliverp of mbetreet to, Hghte, 888, 883 
devomtioQ on deeth of, 830 

dUchmrge on purcbmee from tenent for life, 483 
diepoeiuoo before oompleiion effect of, 870 
dntp me to diacloeare, 800, 60/ 

ezeeatioQ bp neceeearp pmrtlee when expenee not felling on, 636 

when neccMrp, 487 

ezpeneee of prodnctlon of evidence of title, when to he borne bp. 
343, 843 

recovermble bp wmp of dmmmgce on vendor'e breech, 411 
limbilitp me to ooeU, extent of, 488, 484 

depreoimUon of propertp, 840 
tnmp be efant out bp mlienee of vendor, 877 
no obligation to inquire ae to vendors title, 808 
remedp where etateiiMtiU mere pnOng, 801 
sot compelled to eJgn memorandnm, 820 

notice of tenant's righte and adveree olaime affecUDg, 458, 468 
^ papmaot of intereet bp, when lat into poeseulA, 376 

moiicp bp, not a part performMce, 836 
poelUon of, after agreement for eaie, 864‘-A8d6 
protection where pnrcbaeing under order of coort, 814, 815 
reooverp of compensation in abeonce of condition, 38! 
dep^t b/, 401, 402 

r^Utrmtion writ of execution ae affoctiog rigbU of, 867 
remediee on vendor's noji-dieoiceore of defecte m title, 803 
remedy of, where propertp alienated before completion, 870, $77 
repudiatioo for defect of title bp, 402, 408 
right to compel specific performaace, 406, 407 

dam^ee for breach of oontract, 409, 410 

enforce covenmate running with the revgralon, H6d, 464 

good title, naLora of, 848 

object to title on account of vendor's met of bankruptep, 

prepare aMuranco, 412, 418 
repudiate contract, wb^ arising, 408, 404 
rescind in Ueu of compoDsalion, 383, 880 
Tightm after oompletioD, 461, 468 

against tenant in poesevsion, 462 
• nod liabilities penmug completion, 866, 807 
in respect to covenants for title, 462, 468 
on convspsnce ot Jocumbered imnd, 418, 414 
whan in pemamioC 8^, 873 

wAm vendor's*intereet different frmn thst offered, 380* 881 
leercheedo be made bp, 367—331 
•ettlas form of assurance, 481 
vendor not affected bv erroneous opinion of, 238 
vendor's remedies on bankmptep d, 834 

( S 0 ) 



llfDBX. 


4 


8ALB or 

purcfamr^ when ecmpeUed to take propailj trith coiD|>eMtioa, 406 

oocBpauatta for -roacwloa caanct be luiited upon bj, B37 
epeoifto perfomaDoe not deereed at instance oU 407» iOb 
^joalit^t application of rule caoaot astpfor to latent detects In. 208 
^ d«ecU of, as defeeta of titlc» 827 * 

nature of, 227 

« micrapreMtaiion bj eeador as to^ effeot of, 892, 200 

f««#i*coRkiniU^ Innatie, of, atatotocy power of sale of, 212. 
qniet enjojacst, littiutioo ot coreoaat 460 * 

natnre of eoranaat for, 466 
receipt, pnrcbaae-monej, for, absence of, effect of, 428 

bj mortgagee, effect of, 487, 488 
how fieeo. 487, 488 

reoeiter, appolntaent bj waj of eatable aaeeatioo when loeffociiTe, 887 
zeeefTlag order, porebaser'e risk on completion after, 888 
reeliel, erldance snppbrtlnf title, of, 422 

power, of, where exods^ bj cone^aoee, 428 
recitals, assurance of leaseholds, in, 420, 421 

coQTeTinee osaallj coomencos with, 421, 422« 
object pf, 422 

transfer of registered land, on, 4S2 
▼endor's right as to aduisslQa of, 421, 422 
reetiOcation, where mistake mntnal, 470, 471 
redemption, lead tax and tithes, bow proved, 884 
registered land, abstract bf title of, oooteota of, 247, 488 

cenve/aaoe off the register of, ^Ject of, 432 
oovenant for title on transfer of, 482, 488 
form of transfur of, rooilals in, 482 
bow aasured, 482 

cearebea to be made on purebaaa of, 862, 863 
nader Land Transfer Acts, 861 
words of Jlmitation la trsnafer ot, 482 
registratiooi exemption from In Yorkshire, 448 

Qzempiioos as to in Middlesex, 442, 443 
proof of, la Middlesex and Yorkshire, 881 
sale of land in Mld^eeax, on, 441, 442 

Yorkshire, on, 448 
lands in the Bedford J^vel, 448, 444 
teareboi to be made as to cnatCers the sobjeet of, 887, 388 
writ o^excention. of, time for which ^ecilve, 887 
remainder, notice on purobase of legal, 444 

rent, apporUonment where part oalj of the propertp is sold, 482 
OMopation, when allowed against vendor, 874 
pajment of increased, as part performance, 226 
reatcharge, whaa liable to stamp duty, 448 
rents and profits, sccount of, how taken, 379, 874 

definition efi 871, 878 

antjj into receipt of, effect of, 884, 885 s , 

maintenance of property to be paid oot of, pending 09m- 
pleUon, 870 • 

* • rigot to posicssioD or, pending completion, 871 

repair, Tendor*s daty to keep property tn, 870 
repadiatlon, fifintract of, by purchaser for defect in title, 403, 403 

whan pnrehaser'a rtobt to arises, 403, 40i 
misrapresentation aa causa foe, 406 
nature of right of, 404 
restrictions <m right of, 404 
requisitions on title, delivery cv, time for, 888, 824 

failure to make, effect of, 868, 964 

nature of and olHecUmka thereto, 866, 666 . • 

practioe as to, 864--367 

rescission by v en dgr on insistenea on, 824, 885 

rl^t of vendor as tq general, 856 

time for, after delivery of farther abstraot, 829, 824 

waiver of, wbat may amoont to, ^68, 864 

when may be made out ef time, 824 

Ttpsy a sQfbcleut Insistence 826. 826 
resale, ealoulatlon of dsfioleney on, 400 ^ 
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resale, deposit moat be taken into eoGOont en Male, 109 
▼endor'e rigbu w to, 897, 398 
MCiesion, occoimta agoioat pttrebneer in aeiicn for, 478 
after aoceptaaco of title, 400 

oompcDiatioo may not be payable wbara vendor loalaU oa» 887 

error entitling parties to action for, 471 

frand or fandameBtal mistake as groand for, 471, 473 

Id lien of compensation, Hgbti of porchaser as 329, 880 

partiae to action for, 478 

purchaser 'a right of, depends upon ability to make retpitutia in 
integrum, 406 

right of, eseroiae of, 3SC, 837 

wbve arising, ft38, 836 

vendor no right of, when having no title, 330, 887 

vendor's rignt of, Hbea arising on requlsliiosu or objections, 856, 

867 " 

to retention of denivit on, 100 
rights as to, 897, 898 

waiver of ngbta as t^ wbat will amount to, 837 
when allowed, and extent of, 478 
where requisition on title preesed, 924, 826 
"reserved bidding,"^aale subject to, effect of, 819, 830 
reserved price, particnlars or conditions of ealc mutt state, 819 
restitutio in Mogrum^ purchaser's right of rosclsaioo dopending on, 406 
roitriotive ooveuants, purchaser as alTcctod by, 464, 466 

purchaser's right to notice of, 429' 

rights of purchasers from common vendor under, 460, 

vendor's right to covenant of indemnity whore lend sub* 
ject to, 438, 439 

when purchaser not affected by, 808 
vendor no right to insert, 486 
resulting trust, when arising on conveyance, 419 
reveraion, purchaser's coveoant as to succession doty on sale of, 428 

right to enforce coveuents rnoning with the, 468, 454 
right to convey, measure of damages for broach of covenant for, 405 

natxire of covanant for, 461, 466 
" root of title," meaning of, 845 

speciOo devise as, 846 « 

title must bo dedneed to arrive at a.propev, 812 
voluntary OMveyance as a, 846 
rurel district councils, power to purchase and sell land, 810 
school sites, copyhold, statutstfy assarance of, 430 
searches, matters in which should be mad^ $57, 868 
otflcial, can be <d)tained, 868—868 
period for which to be made, 857 
where to bo made, 357 

sccui.'tiea, inclusion In consideraliou as affecting stamp duty, 447 • 
seisin In fee, recital of vendor's, 422 
proof of, 861 

aeparate deeds, when proper^ In parts should be conveye^by, 418 
small holdings, county couneirs power to acquire land for purposes o^ 869 
solicitor, liability lor allowing oll<mt to enter Into impropv covenants, 425 
payment of purebuo-money ^ 489, 440 
speciSo performance, damage not ^taio^ where circomatancca will not sup¬ 
port action for, 296 

decree in acUoa for directing vendor to convey, meaning 
of, 415 

enforcement on vendor's bsakruptcy, 883 
liability of liquidator of oumpaoj to, S80 
nature of, remedy of, 408 

none where gendor, mislead# the purchaser, 381; 

with eompeosation against negligent trostcs-veadorSi 
629 

* payment of interest where title proved in action for, 
874. 976 

purehaser'i right to eoapel, 400, 407 
vendor's duty as to title when seeking, 808 
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ipeoifio pefformMC«t v^Ung order oti iudgment for, 413 

when decree mey be refiuod to purehasw, 307 

not deore^ 4t inrUnce of pnrcbwer, 407, 408 
retneed* '408 

itup duty* ebattele pawing by deUrery, 446, 447 « 

* conreyance of on e()ait7 of redrapUoD, 448 

oepybolde, 443 
eqxiJtnble iDteresU, 460 
parte of property to eererol perroi^ 449 
eeportte poroele by different inetrunenta, 449 
to eub-porcDoecr, 460 
esetnf^Qi trom, 461 
go(\Arilh on, when payable, 447 
icvrcavst r^ue dsty oo, 460, 461 
dobUlty of conveyance of patent to, 447 
• 4tootenarge to, 448 * 

' 446, 446 


meaning of conveyance on coJe for niupoM of, 
payable on conveyance on eolc, 444—d48 
periodical paymeota, oo, bow oolcnlatcd, 447, 448 
purcboocr'a rigbt oa to umtomped cIocamcAta of title, 888 
ratea of, 446 

atoek or aecnritioa oa coovideratimi affecting, 447 
TcnUor and pnrchckaer cuamona may deal with onesliona of, 
304 

where property veated by atntote or porchaaed under atatolory 
power, 460 

title conveyed by acvcral inatrumcata, 440 
Statute of Frauds, cxceptlona friuu uperation of, 202. 293 

tcaud oa offcoUng right to idea, 203, 201 
pUodtog must be apecldc, ^03 
principlo governing plea of, 298 

fftatntea, intorpretAUon of, dealt with on vendor end pnrehoaer ^ummtla% 803 
etetutory conveyance, form and effect of, 414, 416 
eoveuanto, right to vuy, 427 

dccjoratioiu, proof of inaltore of pedigree by, 363, 304 
Btock, Incluaion os oonaide rol ion aa effecting stomp doty, 447 
lab-porchoaer, portiea to convey once to, 419 

stomp duty on conveyance to, 460 

when original purcbo^ a noeeaaary party to conveyance to, 

sub-sole, aab'purcbdoob'a right to abetroct of original contract on, 410 
aucceoaioa duty, covenant by purchaser to pay on aalo of revoreion, 426 

questions oa to payment dealt with on vetKlor and pure baser 
oummona, 394 

aummona, sea vendor and porchaaer aumaoaa. 
saperflnoua lands, receipt for purpose-money on sale of. 488, 439 
surrender, oeauxonoe of copyholds by ndmIUnnee and, 429, 439 
copyholds, of, preporatioD of, 414, 415 

when uimcccwory, 430 

teuencles, disclosure of particulars of existiog, neepsaary, 904 
. inquires to be made oa to, 863 
vendor’s duty oa to existing, 339 
tenant for life,*eovenants for title by, 428, 464 

diictiarge of purenoM fcom, 438 
portiea to conveyance on sale by, 416 
power to convey copyholda without rarrendcr, 430 
in tali, enforcement of controct of sale against, 379 
occupation os notice to pureUaser of righto of, 462 
puronaaer'a righto against, 431, 432 
term, poxebaser’s xigTti a* to, wheu ootKtandlng, 414 « 

third party, completion depeeding on, veodor'e duty os to, 403 
timber, iuuosion by implication, 3z0, 82^ 

of value in oonoldoratiou, 44C, 447 
pruvlslooe in oonditiona of sale «a td^ 820, 321 
purcbooer la pomoasion no rigbt to cot, pondingecomplction, 372 
titbs, redemption of, proof of, 359 

roDtebtffe, redampUen of, bow proved, 864 
titU, abstract of; dallT 027 of, 822, 828 
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Utltt tccepUnce by porcliwof, «hea pr«um©d, pw 


ctt&pl«Uoa oa 
cooeiMliaeat of iik&tfuinsat 
condition coming “ «mrt 
931 


of» extent to which bintilag* **1 •«« 

»nt of, proviekM la^coodltloni of enlo 
oa ven&r iwinwg hU, S67 

do- ««nd to drf«=U 

de^ proof of iriiere ezeentod bj a45 

deedi. ^hMoco ^ Ucu r^ff pmoi^Uoa’l?d^un5ertekli« ^ 
aeknowled^ent of rigbt to prodactioo v*“^ uuuc*u x 

CMt43dy ^ when gifea. M7, 8S6 wb*i»i<a» 

Cwte of obUining, when not in vendor ■ * 

on vendor and purebaMr lamBfeooai S9I 
cuito^ of, 937, 383 

examioation of, 856 h]» 

loaa of, when no objectioo to UUo, 346 
prodnctioo of, liability for expeiuo, 348 

right to, 887, 893 896 

right to, veudor and porchaaer aammoua way deal with, 
defeot in, whg^ awoontf to, 801—804 
defvete of ^oality aa dofeeU of, 337 
dlaoloture of tenancica afiecUag, Beootaafy, 801 
excloaioB of atatntory natrietioni aa to, 844 
extent implied in agreement for aale of land, 301, 303 
indemalty not eompdlable to bo given ot ukco agoiiut defect* in, 

len^ to be abown by vendor'* abstract, 843. 849 
power nodcr vendor and porchaecr sniDmon* aa to, 330 
proof of, 843—866 

pioduotiuD of evidence by vendor in, 949 
pnrehnaer'a rigbu where vendor ha* no, 320, 827 

queiUoD* at to, which may bo dealt with on vendor aud pQrcha»cr 
•utDfflona, 333, 936 

ropadlatioo by porchaacr for dafoct in, 403, 403 
reqaUiUon* on, lime for delivery. 839, 921 
reacleaJoa after eeceptance of, 400 
reetrioUoa aa to Invoitigatton of earlier, 921, 333 
atahitory revtrictioDe a* to, 848. 341 
vendor may etlpnlate acceptance of, 833 
Quit ebow a good markoiable, 941 
vendor'* doty to diiclo*o defect* io, 802 
obligaticn a* to, 341, 342 

when more than for^ year* may bo required, 843, 313 
fTva«on, conviction for, aa evicting coffiplctv'ii, 888 
troitec, a* noccaaary parly to oonveyaoco, 416 

condition ai to covcoante for Utle where vendor le e, 888, 339 
covenant* for iitlo by, natoro of, 483, 464 

do^^aa vendor where notice of tru»t be* been kept off tho UUo, 888, 

form of conveyance by manied woman aa, 417 
implied oovenaLt where vendor convey* as 427 
la bankruptcy, pjichaart'i remediee against vendrrV. 383 

vetting of bankrupt** property in, 308 
legal e«tate in, ccmcurreoce required, 946, 817 
DO power to aell a^ valuation, 821 

power to appoint eoUcitM io receive purehasouiotivyi 498 
receipt for purchase-money by, effect of, 488 
right* of anrviving, 438 

vendor'* poaitimi after agreement for aale a*, 864, 865 
venders apeciffo performance with emnponaation not granted againat 
negligent, 829 

underlease, meeniog of, 807 

undertaking, for **30 cutody of t;tle deed*, when given, 887 

ofi Incorporated bodiee, aOQuUt^ and Mde of land by, SlO, 811 

unpaid vendor, pcaltloo of, 8T8 

nnatasped dooumenu, liehiUty in respect of, 888 

urban wtriot councils power to norchaae and eell land, 803 

▼ondoii aoeonat of renta and pioftta rcoolvod by, how taken, 878 
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▼eadoTa ae^o«^edgm«at of right of purchOBor *• to prodsetioo oi deadi by, 
887^ 888 

aud puchiaer fummooi, applicaU«n for, M, 589 

ooBAoiueBtial relief obtained by, 390 
enfotcei&eni of order oo, 397 » 

beaLTiog of, 893 

JoriadietioB of the oooit ee 539. 890 
order for retora of depoelt may be made by, 
890 ^ 

on, powen, 896, 897 
prooedore oa Uene of, 993 
qoeetiooe deiermi&eble on, 891—395 
review of order on, 897 

wbeo procedure by meet be adopted, 839, 
890 

banbniplcy oL Tcoting of legal eetete oo, 83t, 832 

oommioeioo or act of oankrtiptcy by, effect of, 838 

concealment of defecte by, 297, 293 

covenoDte for title by, 431—434 

delay In eomplotloo by, wben wilful, 839, 83^ 

discloaure by, duty a« to. 897 

of latent defeete by. when oeceooaty, 200 
onorooa or tuittimel eoveoaata by, 808, 806 
duly ae to ceoditiOM of oale, 318 

covenenU for title when a traetee or mortgagee, 856, 839 
preeervetioo and repair, 870 
on nle ot leaeebol^ 504, 805 
to dlecloee dobtcta in UUo, 502 

enforce rlgbu pending completion, 366, 567 
cuforcemeot of contract agalnet reprceentativee of, 379 

where oelo under power, 5*9 
erroneoue oplalon cl perohaaer doer not affect, 393 
execution or amurance by, 436 

extent of intcrert impUed by, under agreement to sell, 801 * 

innreoce by. purchaser's rights in rc»poct of, 869, 870 
interest of, ^ler egrceioent for sale, 5^ 
liability for costs, extent of, 484 

expoase of abstract of title, 548 
In respect of purchased property. 568, 569 
matters necessarJIy to be disclosed by, 306 s 

ninepressntgtioa as to quality by, effect of, 899, 300 
money epent pending oomplctiOQ by, wben not rocoverable, 370, 871 
nature of covenants by, 4^, 426 
damages in a^oo by, 409 
ohligatioo as to title, 511, 942 
position of alienee of, as against a purchaser, 577 
profits not taken poadjag oomplctiun by, 879 
perebaser's reotodies on non'^setosure <i defecU lu Utie by, 303 
retention of common title deeds by. 337 • , 

right to interestp vrtien accruing, b74 

receive nurcbese-moiiey, bow seeored, 368 
lights and liabilities peuding coapleti^ 356, '367 
as to reseissioii and resale, 897, 396 
* of purchaser when inleieste differout from those sold are offered 
by, 830, 881 

title deeds to be banded over by, 857 

of, right to etipniatc acceptance of, 828 
unpaid, position of, 373 

when eoncorrence of necessary parties must bo obtaiood by, 417 
recitals may be omitted os to tttote of, 431 
speclllo perfonnenco not granted against, 407, 4t^8 
verbal contract recovery of deposit un^r. 402 
vesting order, as to copyholds, wben mn^e, 488 
, on judgment for spcclflc pcgformanco, 435 * 

power of the court on order for sale, 488. 

to make, 818. 814 
where vendor becomes a lunetir, 883 
voluntary eoovoyance, as a root of title, 308, 846 
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vaiWf objectimu to title, «ets emoonUn^ end not emotiDUiig to, 863, 864 
ligbu ot T«ecinion, whet mej amoont to, 836, 827 
war, contract for aale as affected hf» 868 
wU^nl dofanlt, acts of Tender amoontiog to, 388^ 884 

Teodor’s liabilitj to aoconnt for rents and prodts lost by, 
678 

will, STldeiiee of ealldltj of, 368 

windlng-np, pasfdng of resolaUon for TOlunUry, effect ot, 8B6, 886 
•.peUtloo, effoot on eompaoT’a contract, 886 
** wJtboQt proladice,'* notice to rescind so signed, effect of, 826 
writing, anfoteament of ooottact where not in, 284 

I.O.D., right to sue on where girea os a deposit, 893 
roquit^ to agreement for sale of land, 800 
when may be dispensed witb, 292, 208 
writ of esecniion, registration as affecting parties' riglih*. 867, 666 

time for which registretion effecilre, £67 
writs of summons, admission of oJBce copies as proof of, 866 

effect of re^tratloB on lana, 866 
necessity to search for, 867 
rorkshlre, exomntioss ftoox r^istration in, 448 
proof of reglsiraiioo in, 861 
registration on si^e of Uod in, 448 
re^strtes, seerchca to be made In the, 860, 861 

SBT.OFF AND COUNTBROLATU. 

action, defendant's right to proceed with counterclaim on discootinnaTico, 
stay, or dismissal of, 616 
no set-off whore debt arises after bringing of, 492 
admislBtrator, rights of set-off where party snes or is toed os, 496 

woen set-off sot arailwle to, in actions by married woman, 
499 

Admiralty, rule as to socurlty for costs In, 616 
agent, ri^t of set-off where partnership firm acts a^ 603 
sot-off by or in reneet of debt das from 406 
agreement, course of dealing as eridence of, 467 
s^t-off as sobject of, 467 

amendment, set-off, ooantarelaim or reply, of, practice as to, 618 

appearance, by third par^ not a plafntln, 612 

arbitration, right to set off award on claim under coTsnant, 492 

stay of counterclaim where partlea bad agreed to submit to, B15 
assigoeo, cboso Is action, of, defendant's right of set-off when sued by, 496, 
497 

debt due on contract for work done, uf, defendant's right of set-off 
in action by. 496, 497 

marine Insorance policy, of, rights of defendant in action brought 
by,’497 

partner, of, right of set-off of, 602 
plea that plsiatlff sujog as, no defence, 494 
banker, customer's rights of set-off In relation to, 496 
light of set-off against costomer, 497, 498 
bankruptcy, .nature of toL^ In, 4S6, 467 
right of set-off tu, 466 

bill of exchange no set-off where in hands of third party, 49C 
board and lodging, where no set-off in rwmcct of^ 601 
broker, right of set-off where party a, 49o, 496 

Canada, unliquidated damages no set-off in action in rm in Court of Admiralty 
of, 484, 485 

gva tnut, defaodanfs right in actbM by trustee to set off claim for 
unliquidated damages against, 490, 491 
right of esi-off ot, m 

to set off d^t dne to trustee, 491 

cboee in action, defendant's right of set-off when aued by assignee of, 496, 
• 497 

eo-dsfendants, right of one to oeuntcrclaim, 606 
company, debte whi^b may be sot off on the winding up of a, 408 
ooo^butory, right to countercUiffl for r^nciaaioD of contract to take ahaiee, 
608 

en-plaintiffe, nouaterclaSa sgslast, defendant's right ae to, 606 
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ooflU, Action in High Coart which luight have been brooght fa coontj ooart 

Olid set-off tttabUahed, 6d0 

geo«rAll7 ifl respect of claim ead conabefcUim, 618, 619 
In respect of set-off, 619, 620 

right of set-off of solicitors as to, 608 * 

•ecofitj for, whw defendant ma/ be ordered to gire, 616, 616 
solicitor's, rio set-off aa to, In gamisltee proceedings, 603 
right of set-off in respect of, 498, 508, 617 
coatiterclaiffl, an independaot action, 607 * 

appearance bf third party tOL 613 
as a statntffv right, 485, 486 
differloff from set-off, 606, 607 
cases in which axclnded, 614, 616 
eharacteristies of, 606 

ciaima in respect of which maj be set up, 50i, 606 
* the snnjeet of set-off and not of, 4B4, 486 
which may be the snbject of, 488, 607 
CO-defendant's right of, 606 
costs in respect of, 618, 619 
creation of, 604 

defendant's right lo join third parly with plaintiff as defen¬ 
dant to, 606 

dcAniUon and natnre of, 483 

dalirery or service of, 611 

effect ot raising, 607 

facts to be set oat in pleading, 610 • 

form of, 613 

groaods which nay be pleaded, 610, 611 
iiisarajico broker's and andf'rwritor's right of, 600 

i oiuder of third party with plaintiff as de^adsnts to, 600 
a<)greeat is reject it, effect of, 617, 618 
manner of pleaoiu Us 613 

uot a defence, 48o • 

plaintiff's right to oounterolalm in reply 4o, 608 
plesding in answer Us 613, 618 

of. In Iho High Coart or eoanty court, 609 
power of the ooart cr a •judge where esl^lisbed, 488 

to oneJude, 604 

peaotiee as to raiaing, by way of defence, 610 • 

wliere raiK^ in trim without pleadings, 610 
reisieg in the inferior coorte, 609 
right to issne (bird party ooUce in respect of, 608 
raise point of law in defence to, 618 
set off amount recovered on a, 491 

op when arising after action broagbl, 608 
Boles of Sopremc Court governing right of, 487, 488 
set-off as distiDgolshed froo^ 488 
stay or excluding of, practice as to, 614 
attikitig oat of, 518 
wbao available to defeodant, 604 • 
s ^ cannot be set op, 606 

cooQiy court, costs of action in High Comrt which might have been broogbt in, 
* * and set-off establiwed, 620 
raising of set-off or ccnnterctsiis in the, 609 
court or a jndgs, power to refuse a pica of set-off, 488 

where set-on or ooontarclaim established, 488 
coveoani, right to set off award gainst claim ander, 492 
cross-action, countereloim is in cf^t a, 610 

default of pleading to set-off or counterclaim, coocse Open to defendant, 616 
defence, counterclaim not a, 483 * ,, 

how raised to a set-off, 494 

judgment where set-off or couterelaim ertablished as a, 617 
AO, that plaintiff suing as tniMee or asrignee, 494 
' practice as to raising coonteicUtm by way of, 610 

right to set ap ccanterctaim arisiog after, 608 
sat-off as a grouod of, 483, 610 

or ooaaterclaJxu, to, how pleaded, 612, 618 
ds< ersdsrs 6ffeai^ set-off on resale by, 496 
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deeertion, deiendAni'i tight oi ut-cff lor aecomrie* agalntt hoob&ad ffiiiliy 
of, 499 

dUcontiatMoeo of getlon, delenduit*! Hgbt to proofed with coofitercUia dOi 

616 

tM> rl^t to Mt vp ooootorclaia 4ltor, 616 ^ 

dliEoiMl of aetiOD, defendut** right to proeood with coontorclaim od, 610 
oqolt/ to a aotUeaeot, when no Mt-off to wife's, 600 • 

astopp^ apt-off IBS^ be barred bjr, 486 
execution, right to issne in respect of ccmntarelaimi 618 
axceiitar, debts which eanoot ^ set off bj or sgaiost an, 499 

rights of set^cd where partj sues and is sned as, 408, 409 
factor, right of set-off where part/ s^ 496, 496 
forfeiture, relief egaiiut, as sabjaot of countooUim, 607 
garoithee procoedings, solicitors oo set-off for costs in, 608 
ground rent, tenant's right oa pa/nent to superior landjurd, 600 
High Court, pleading of set-off or countercUim in'the, 609 
hnA>aod and wkfa right of bnsband to ooanterolaun when co-dsfendaut, 606 

set-off as bsiwsee, 499, 600 
InJuacUon, claim tff, b/ way of counterclaim, 607 
iosvanoe brokers, right to eountcrciaiin in claims under policy, 600 
jcaot debt, no separate right of est-off where two defendants tned for, 499, 

494 

act-off In respect of several d^t, 499 
debtors, right of defendant sued alone ae one of eovera), 494 
plaintiffs, aafendaat's right to set off debt due from one of, 499 
judgment, execution on connUrolaim after, 618 
where claim and counterclaim fell, 617 

plaintiff sncceode on claim and defendant on countarctalm, 
617, 616 

eat-eff eouals or exoeede claim, effect of, 617 
Jadloatore Acts, eaunterciaim es a creation of, 604 

effect on right to set off claim for unliquidated damoges, 

limitation of right of set-off before the, 489, 490 
right of set-off as affected bj Buies of Supremo Court and, 
490, 491 

i urisdlction, oouri to entertain defence of set-off, 484 
andlord. right of set-off as between tenant and, 600, 601 

leaseboll rereruoa, when set-off not applicable in respect of assignment of, 600 
legatee, executor's right of set-off against, 498 

liquidation, sscority for costs on counterclaim by company in, 616 
marine insuranca policy, defendant's right of set-off in scUon by assignee of, 
497 

marriage, effect on ri^t of sot-off as between husband and wife, 499 
master, right of set-off in action by servant, 601 
Mayor's Cmrt, London, ralsiog of set-off or counterclaim in the, 609 
mortgags debt, ri^t to sot off sgainst claim for purchase-money, 499 
^mor^agee, tenants right mi payment of rent to, 600 
mntual credits, right of set-off in bankruptcy in respect of, 486*, 487 
nccessari^ defendant's right in action by bnsband, where supplied to dtsserted 
wife, 499 • 

parties between whom right of aet-off exists, 499 
partners, right of set-off as Iwtweeo, 601, 602 *" 

patent, right to coTinterelalm for revocation of, 607 
payment, es good answer to set-off, 494 

distinction beiwisea plea of set-off and that of, 484 
aet-off as distinguished from, 488, 484 
pleading, default in, effect of, 616 

no set-off for sum credited in claim, 486 
paymeat and set-off as altenativs dofencca, 484 
practice as to delivery of eet-off or coonterclrim in the High Court, 
609, 610 i* 

set-off or eounterelalm in the High Court or county court, 609 
principal, defead^Vs right oc set-off when sued by undisclosed, 496 
purchase-money, right to set off mortgage debt on claim to, 492 
raUs, tenant's right on payment of. when payable by landlord, 60Q 
reoalveT, claim to appolntaent of, by way of counteKlaio, 607 
tailed qatnre of, which may be the subject of counterclaim, 607 
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rtiply, Azneadmefit to, pracilco 4S to, 61S 
deience to Bot-oilf laijed bj, 
leare required to dellTery of, 613 
•ct-etf or ooimtcrclajm, to, praoilce ee 612, 618 
•ecurltj fox coete, wbea defendant may be ordered to give, 615, 616 « 

• not entitled to, 616 

eorvant, right of aet-off againat muter, 601 
*wt*oiF, agreement aa to, effect of, 467 
aa a groaod of defence, 468 
ataentory right, 466, 486 
dUtingulahed oom ooaDterelaim, 468 
bj or againat partieolar partiee, 496 
eaaee In which can odJt ariae, 489 
claims in reapoct of wueh not allowed, 487 
costa in roapect of, 619, 690 

coanterclaim aa dllTejlng trom, 606* 

date of origin of, 493, A8 

debt which ma; be subject of, 409 » 
defence to, bow raised, 494 

deflnltioQ and nature of. 462 ^ 

deUverj or aerrice of, 611 

diatinctioa between payment and, 468, 484 

pica of payment and that of, 481 
facta to be Kt oat in pleading, 610 

t rToands which may be pleaded in, 610, 611 
udgment where etitablisned, effect of, 617 
>/udicalure Acts and rnlea under aa affecting, 168 

i uriadictlon of the eoort to entertain defence of, 464 
imiULioo of right before Jadicatoxe Acta, 489, 490 
nature of right of, 465 

not pleaded for stun credited In claim, 466 
payment aa good answer to, 494 
plra not compellable, 486 
pleading in answer to, 613, 518 

the High Oourt c* connty conrt, 600 
power of coart or a judge where utablisbod, 433 
practice aa to raiaing where trial without pleadioga, 610 
raising In the infertor courta, 609 
right to/aise point of law in answer to, 613 
Rulaa of daprema Court goreroing right of, 487, 486 
stay or eacldding of practice aa t^h 614 
unUqnidated damages aa snbject ot, 490, 491 
when plea availably 484 

saToral debt, no set-off in roapect of joint debt, 493 
solicitor, right of seWoff in. 496, 603, 517 

solicitor-trustee, when no right of set-off for coats in gamishoo proceedings, 
606 

speciAc performance, conDterctaim for decree fdr, right as to, 607 

no set-off where sought in rcepect of sale* of land, 
499 

ptatate-barred debt, execo tor's right to aet off, 498 

when not the subject of right of set-off, 492, 493 
stay of actioi^ •defendant's right to proceed with counter claim on, 616 

pending setting up of counterclaim, 617 
counterclaim or set-off, application to, 614 
rareties, right of set-off as between principals and, 503 
taxation Of costs, principle of, sa to claim and oounterelaim, 619 
tenant, right of set-off sa between landlord and; 600, 601 

when payment can be pleaded by, in r^ly to an avow^, 600 
ieoder of diffexenco helweea amount of act-off aou claim, v^ldlty of, 464 
third party, appearance by, otherwiae than sa plaintiff, 618 * * 

joinder at defendant with pUinUff to oounterclalm, 609 
notice, right to iarae in rtipect of conoterclaim, 608 
practice where joined in elstim to oounterelali^ 611 
tort, right to counterelalm la respect of, 607 • 

Tru^ Act, 2631, where set-eff not affect^ bj, 601 

trust aocouot, banker no right to transfer to private aooount, 497, 496 

trustee, plea that plaintiff suing ee, no daftaea^ 494 
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8ST-0FF AKD COUNTERCLAIM— 

tTustaOi right of ctttui qu^ trust to pet off dobt duo to, 491 

doiend^t in «cUco by, to tot off cUizn for unliquidated 
daaAM againti csttiri q%u trust, 490, 491 
aat-off in, 904 

» of defendant in action by, 608 

tindcrwritera, right oi coanterclalxn in claima under policy, 500 
undisclosed principal, right of defendant sued by, 496 
unliquidated daraagea, effect of Judicature Acts in right to set off claim for, 

•* 490, 491 

right to act off claim ainst ssitui qus trust tor, in 
action by trustee, 490, 491 
Testing order, right to counterclaim for. 607 
watTer, right of sot-off not s^Jeot of, 486 
wife, right of set-off as between hustMd and, 499 

where no set-off to prejudice of equity to a settlement of, 499 
winding-up, application of bankruptcy rules as to set-off 5a, 497 
dents which may bo set off on a, 498 

Workmeo*a Compensation Act, sum not subject to set-off against compensation, 
under, 601 

SETTLEMENTS, 

accumulation, statutory powers of, 868 
aocufflulatious, when becoming capital, 609 

acquiescence, conflrmaticci of Infant^ settlement may be interred to, 600 
Act of Parliament, as o seitlemsnt, 824 

creation of settiemeot by, 637 

administrators, limitation in default of Issue to, affect of, 684 
adTsneement, meaning of, 686 

tmitesr powers under power of, 685 
adrowaon, settlement of, 709 

after-acqnlred property, coTcnaat to settle as sffooUag an ostato tail, 649 

binding eoect of, 616 
by husband alone, effect of, 666 

’ and wife jointly, effect 

of, 666. 660 

coftttruetiOQ Of, 649, 640 
ineeriion in infant's settlement, 662 
intention and eaient of, 660, 661 
interests not affpcied by, 649 
ItmiuUon of emount ae ibo subject 
of, 658, b64 

Married Women's Property AcU 
1682, a# Affecting, 657, 558 
not a " usual eorenant,*' 548 

usual iu marriage articles, 642 
parties bound by, 566, 557 
when unenforceable, 648 

agents, trustcef* power to empl^, 68U, 690 

anrieorturaJ ImproTament, appiiMtion of capitnl money in payment of charge 
for, 647, 646 

aliene, capacity to make 4 eettlcment, 556 < 

ambls^ty, refnaal of epecifle performance of marriage contract on accouut 
of, 646, 647 

aDDuitaot not a tenant for life, 626 
asDuities, duration o^ 666 

duty of tenant for life to keep down, 619 
iocomea secured by trusts to pay, 696 

annui^, coreoant to eetUe after-acquirea property not attaching to an, 560 
appointment under power, stamp dnly on, 714, 7l6 

.TOstiAg of proper^ In deCaoit of, 676, 576 

Where no gift oror in default of, 578, 679 
apportionment, income on death of tenant for Ufa, of, 612 
* loaaea between Unaift for life end remainderman, 621, 628 

ptoata subjeet toy612, 61B 
r oc orery ot eume payable on, 618, 614 

rent, of, on eurrendor of lease of part only of land or 
minerals, 664 

wb«A oourt deoUaes to make, 6J8 
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tttidet, cooHroctioa of, 538^10 
definition of, 638 
•M 0^0 mmioge article!. 


aMete, diftribotioo of, natare oi, !• aBcciing tenact ta life* 
ae^ieonmU not of right! of tenant for life, dS6, 637 
bankrupt, inabiU^ to ouke a aettUmen^ 668 


610 


bankraptoj, life fotereat detcriploable oo, who map aetile. 570. 071 

DO eetUament of life intereet bp owner detemlnahle on, 670 
boee fee, powers of tenant for life in person entitled 627 * 
beqneat, eorenant to make, of ipcoifte ram, 614 
bonds^ setUemeot whea paraing bp deUrarp, 681 
bonniei, when paating on eatUemeot of policj of assuraDCe, 683 
botes, tenant lor lifo’e right to, 600 

brea^ of trnsti right of remainderauui where tenant for life reaponeible for, 

, 628 

eetUloMBi bp the court no bar to oomplaini as to prior, 508 
bnilding lease, tenant foe life, bp, OMdiUone as to, 066, 656 

option in, 650 * 

rent to be raserred bp, 056 
raiiation of, leave roqolrod as to, 6n 
budneu, losses in carrpiog on, bow made gc^, 683 
capita h aecnmuiatioos, when beoocnlDg, 608 

charge, diseha^o bp tenant fur life, rights as to, 630 
moDoy, alieraiion of Inrcstaaent of, coosent required to, 044 
application of, 044, Md 

where same twee are settled bp different in« 
sliuinenla, 678, 674 
jiidar Settled Ksiates Act, 081 
arising 1mm sale of hoirlooma, 669, 000 

nuder the Act, 638, 661, 651, 666, 007, 659, 608, 661 « 

devolnUoa of, 650, 661 
bow arisiTig, 631, 635 
lutostment of, securiUoi aolborisod, 646 

where j>Kid into ooart, M8, 644 
meaning of, 633, 091 
papaanl on sale bp tenant foe life, 639 

to persons absointelp enUtlod, 646 
under Settled J^and Acts, 013, 643 
• power In settlement to trwtees to receive anA give receipt 
fgr» effect of, 633 
outgoings payable nut 516, 617 
profits capitalised bp coinpanp as, 609, 610 
capitalisation, pmts bp companp. of, a question of fact, 609, 610 

as affecting income of tenant for life, 
608, 609 

charge on land, discharge cot of capiud money, in wbat coses, 616 
enbsUtnUon of land acquired m scenrity for, 631, 653 
chattels, custody of, when settled as heirlooms, 706 w 

eapendltnre of eapilal money arising from eetUed, 646 
paraooal, powers and dotka of tnutoea as to aeiUed, 637 
* « eetUement of, 706 

sate pz pnrebase of eotUed, leave reqnired as to^ 641 
aetflrazent as heixlooms, 708*^706 
child, covenant parent to make provifien on marriage of, 543 
children, covenant to provide for, persons benefiting, 514 

insertiem in ijiamage ancles of power of appeiotment among, 648 
cboeea In action, dntp of troetcee ae to aetUed, 637 
class gift, rights of member entitled under as ianant for life, 637 

no merger on death of member where provisi«i mado bp eaecntorp 
arycleo, 540 * «• 

co*anistlng seUlemenU, nature of, for porpoace of Settled I^and Act^ 671, 673 
completion of sale bp tenant for Utaii^6$3, 666 
pompound settlement* ap^ntmest of teutoea of; 674, 675 

nature of, 075, 671 
poslUon of trustee! of, 676 

power! of tenant for Ufa and tenant in tail mala of, 681 
*' ccoprirad In,** meaning of, as to land rabject to ratUement, 581 
conduct amounting to confirmation of infant*! estUeraent, 560 , 
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ooDBtatt court or tnutocf* oL whoa requixod u>d«r tbo Settled LeAd AoU* 
641, 643 

dlsoreiioQ ol the court w to^ in cenciiooin^ e 4ele, 643 
prorisioo for deughtera dependent on marr^iog with, 576 
trtuUci, by, bow givea, 643 

coaaideratiozk, joining of third pertiee In eettlement ea «, 666 

meniege, of, pertiee wiUiin, 564, 566 ’ 

^ when extended to pertiee not within the, 666 

eeperetion ee e, 666 
eettloment for, 569—570 

CooioU, money directed to be inreeted in, ee cepltel mosey, 634 
oonetrsouon, eorenente to eettle efter^ac^ired property, of, 646, 543 
eettlenfteiit by deed, of, 633, 598 

eontrect, cosea in which ezpreaaion id inteaiioo held sot to conatitute e bind¬ 
ing, 560, 637 . , • 

enforcement when in conetderetlon of mameg^ 546 
iaforaiel, effect where followed by muriego, 595 
requUltee for, 535, 680 
enpereeded by aettlement, 537 
pertlea between whom enforceable after marrfage, 687 
predeoeeaor*^ power of teuast for life to carry out, 667 
eettldseat, nr, moat be io writing, 538 
tenant for Ufe, by, biudisg power oU 665 
Ule'a pifwex to, 664, 666 

oonreraion, doctrine ea applied to eetUe/neota, 687 

aetilement of land npon tnut for mie aa effecting, 560 
oooreyanoe, peraona to exeente under the Settled Bitatca Act, 673 
eonirtet. Inability to make valid eetUemeot, 569 
oopyholilere, tenant for life'e power to licenae leaaea by, G66 
eopyholda, form of aettlemcnt of, 630 

prorislon for payment of ftnea on eottled, 706, 704 
aetUeroest of aspired, 661 
tenant for Ufe'a power ae to, 666 
coats, appUcatioB of capital money is payment of, 647 

to court for aeucllon to iafaoi*e eettlement, how paid, 661 
of, bow paid, 666, 618, 649 
ea to form of order fm payment of, 646 
payable to tenant for llfo out of capital money, 646 
prctceUon of eatato, of, bow payable, 649, 660 ' 

tenant for life, so righta of tmetee ee to, 086 k 
when payeble out of capita), 616, 617 
connty court, limitation of po\rere is teapeet of aetUemeota, 038 
County Palatine, court in which powere exerciaed 689 

court, application to, for order for poaeceiloii by tenant for life, practice, 606 

aancUos to infant'a aettlcment, 561, 563 
practice and proceuaie es to, ^8 

under BetUeu Satatoa Act, pereoue entitled to make, 
673, 660 

dUeretlc4i aa to grunting poeaeaaion to tenant for life, 597, 598 
extent of power to autlioriae> leaaea of aettled eatatea, 678 ^ 
leave of, when required to exereiae atatutoiy powered' 040 
meesiog of the, 686, 676 

mode of exercUing powere under Battled Batatee Act, 676 
power to authorise leaae under the Settled Eatatea Act, 676, 677 
powere of, in oouatrucUou e( atatntory or other provisions, 6^ 
eoveaaat, on eettlement of poiicy of aasureoce, 533 

to aettle after-acquired property, binding of reverelosary Interceta 

bv, 653 

by busbend alone, effect of, 665 

and wife jointly, effect 

of, 655, 556 

t luaertion in infant*a aettlemcnt, 

546, 668 

Intention and extent o^ 650^ 651 
llBiltation of emount aubject to, 
656, 654 

Varvled Womeu'a Property Act, 
1668, ee effactlog, 557, 556 
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coTtoani to MtUe aft«X'»cqoired properiy, not a coTeoant,** 642» B4ft 

puUea bonod^b/, &&6» 657 
when exiscioff intoresu not aflcctod 
hr, 662 , 668 

3 dMd «r wUl, how ntUSe^ 6C4 
Mt of, 648 

Iftad, bow Mtiidod where coronutor f f rtnnfire aceie, 646 
lieQ of eorenastee in respect of. 647, 548 ^ 

Miure and coostnietion of. 640 

crooe^rRiDainders, coostrucUon of deed or wtU couUiniDg, 606 

words oeeeMry to linkitation of, 696 
damages, tenant for life’s right to, on brexioh of corenaat bj lessee. 664 

when recoTorable from tenoot for life for permbsite waste. 606, 

daughters, dlrocUon for aettlemeot of tharee of. object of. 576 
prorluon fdr, on marriage, 676 
taking of porUons where no son, 689 
debts, mode of settlement of, 681 * 

tenant for life’s liabilitj to keep down Interest gn, CIS 
dedicsUock, tenant for life, by, re^tricyons as to, 664 
deod, erestloo of eettlemoot bj, 628 

effect where operating \inder the Rcttied Land Acts. 666, 607 
poll, creation of settlement by* 628 
deeds, right of tenant for life to custody of tiUe, 608 
defsnlt of appointment, testing of property in* 676. 676 

where *00 gift over In, 078, 679 

lisne, trusts in, 670 

different instruments, sotUcmente to same ores by, effoet o^ 678. 674 
directors* fees received by tnutces as, bow applied. 610, 611 
dlstribntien of awets, natnre as affecting tenant for life, 610 
divorce, dooree wist in, os affecting covenant to settle after*a'««|\ilred pro* 
perty, 661 

easements, creation by tenant for life, 662, 063 
eldest son,'* oaclnsicm of rule as to meaning of, 688 

moaning of, when dealing with tho portions fund* 687. 688 
enfraaebisemeat. mortgage of settled land for purpo^ of, COl 

taosot for life's power to effect an, 668 
eqnitsble lien, covenantee ander a eoveoaot to settle or charge, of, 647, 
648 s ♦ 

teasni for^fc, right to title deeds, 599 

when liable for permisrire wsste, 607 
waste, liability of tenant in tail after poasibiUiy of i«iao extinct 
for, 604, 6<M 

tenant for life's liability for, 603, 004 
eetate Bill, nature of, bow introdno^. 627 

doty, application of capjial money In respect of, 618 
tail, covenant to settle uter'Scquirod property as affecting, 649 
limitation of estate by mairiogc ectUement in. 696 ^ 

estovers, tenant for life's right to, 600 

eTidenc& filed on application for sanction to infant’s settlement, 661 
exebsn^, application of capital money for equality of, 017 
settlement of lane acquired 661, 662 
tenut for life's powers of, 667, 668 
executors, limitation in default of issue to, effect o( 684 
executory trusts, de^itlon of, 686 

frosts create by erticles in the natnre of, 688 
ezistin^^tereets. covenant to setUe after*acquijed property not binding on, 

family arrangement, assignment hy tenant for life by way of, effect of. 687 

or life interest by way w, 672, 67S 
resettlement as a, 568 
fines, right of tenant for life to, 607 a 
fixtures, removal as coaunissiOQ of waste,^ 604 
^forfaited," meaning in gift over, 672 
tefelture, A, 629 

none created by exercise of tenant for life's powers. 687 688 
shifyng danse effecting, 698. 899 . . 

freehold land, application of capital money in purchase of, 648 
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freeboldJt KtUeffleot of, bow mav bo 
gift oTor» moaoing oC " forfeited ** in, 572 

vcedng of piopertjr in default of appoiotineDt where no, 576» 
C70 

when tenant for life nay defeat* 63d 
to cloAs, right of member entitled under, as toaant for life, 027 ' 
ground rente, implied power to aeli, wbat may amount to* 632 

Inveatnent of eapftol mooey iOi 647 
heirlooms^ coetody of, 706 
meaning of, 708 

eole of uuuitabie, on parehaee of now Qaneton>hoaae, 6G0, 661 
eettioment of ohattoU ae, 703—705 
tenant for life'# power to eell, 659—661 
hotchpot clause, adTancce to bo brought into acoiiunt where contained in a 

wUl, 676 

epplicalloo of, 574, 575 « 

effect of, 574 

hnsband and wife, coTcaont to eotUe aftw^acquired property by, fointly, 

corronnT to eottlo alter •acquired property by, alooo, effect of* 565 
protected life SoterasU of, in eettloment* o70 
idiot, eettlemerit by, effect of, 659 

illegitimate children, iatorosU of, iu marriage eotUement may bo defeated* 

664 

provision for, 579 

trust iu favour of future, ip validity of, 579 
improvement, expendJtuie of coital money in authuris^, 644, 646 
income, accumulation of surplus, duty of trustees as to, 663 

investment of surplus, duty of trustoee m to, 663, 684 
lan<L of, person eatiUed to as tonaot for life, 620 
liability in respect of outgoings, 615 
tenant for life’s right to. 607, 606 

waidog property, of, tenant for life’s right to, 012, 612 
icorease in value, existing property not brought mto covenant to sstUe aftcr- 
aoqairsd property by reason of, 653* 

Increment duty, payutcut of, 649 

incumbrance, arrcuirs of jointure reutebarge os an, 646 

dUebsrge by tenant for life, rights as to* 620 
„ mortgage of long term as an, 645 
Incumbrances, expenditure of capital money in discharge of, 645 

Lntcaiion os to dlMhorge by, effect 3f, ^0, 621 
mortgage of scUlod land for purpose of dUobarglng, CCl 
power of tenant for life to shift, 662 
tenant for life’s duty to beep down inlsrest on, 017, 618 
infant, application to court for sanction to settlement by, 561 

under SetBlcd Ifsiatea Act on behalf of, 061 
confirmatico of seUleacnt by, effect of, 500 
exercjae of powers as tenant for life, 029, 030 
inability to make a bindiog settlement* 559 

insertion of covenant to settle after-acquired property Iu setUemeut 
of, 562 ^ • 

fnaintenanco of, statutory powers as to* 684, 685 
7K) InrisdicUon to eompm sCItlemeot by, 560 
rights as tensnt for life, 629 

statutory power to meka valid settlement, extent of, 560 
terms of settlement by* where court approves, 561, 562 
informal contract* binding CTCct where followed by marriage, 535 

requlsitee fur, 565, OSO 
seMement supersedes, 587 
InsuraBcc' p^cy, res policy of mssiuumc. 

tenant for life’s liability la respect of, 624, 015 
trustees' statutory powers of, 6«8 
intetost* arrean as a charge upon the inheritance* 619 

discharge beyond inernae, ri^U of tensot for life as to, 519 
iocumbrooces* on* du^ of tenant for life to keep down, 017* 618 
* paymaot co xMrttoos, prorisloo for, 594, 595 
portloft, on, m molnteoancs, 595 

rights of rembiuderman in respect of arrears of, 518 
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inUmt, tenMJot ita life's dntT u to, wbore eererel eeUtee in same eettlemeot,* 
619 

iDTentocjy Uneteu* dxity to keep, of posooal chattels, 6B7 
i&TeetmeDta alteration of, coneent reqoiied 644 

capital mone/ paid into coort, or, 643, 644 •> 

oaUtfe of, io which capital money may be Mpplied, 646 
powen of troetcea aa to, 683 
tenant for lifo'i power to direct, 649 
unauihorUed, tenant for Ufe*e ri^^bt to income of,*611, 613 
foTCetmente, texunt lor life's rmhi to profits on, cstent of, 608 
Issno, eoDStroction of term, 677, 678 

iesne, specific performance of marris^ articltf at instance of, Gi7 
Uznitaiions io marring article* in faronr of, effect of, 639, 610 
tmsU in default o^ 679 

resting xinder prorisioo In settlement for, 677 
whtf e DO Cruet sinplicd lii fatour of, '678, 579 
jewels, exception out of covenant to aetUe afttt-ec^uired property, 554 
joint and natural lives, settlomcnt on husband and. wife for, meaning of, 579 
joiotaro, nature of a, 666 

provision for, bow created, 686 ** 

judicial separation, as affecilxig covenant to settle aftcr^aeqairod property, 
651 

land, covenant to settle, where covenantor has none, how satisfied, 545, 646 
settlement of acquired, 661, 063 
lease, CMditi<^ whore auUiorised by the court, 677, 678 
discretion of Uie court io to, 643 . 

<i(7ect under the Settled Estates Act, 676 
extent of power of Uiv ^.uuiv (0 autberiee, 678 

fsllu’e to observe etatatory coaditiens as Co, effect of, 666 ^ md 

form under Bottled Bstatoe Act, 676 J 

power of the court to autborise, under the Settled fisUUa Act, 676, 677 
redials and indorsemeata as afiocUng tenant for life's, 655 
statutory roquircxneote as to. 664, 

surrender of, tenant for lifea powar to accept, 668, 664 * 

tenant for life's power to giant under the Settled Bstatee Act, 676, 676 
term of, where by tenant lor life, 664 
variation of statutory terms and cmiditkas of, 657 
lessobolds, application of purchase-money in porebiwe of, 647 
foti^ of seitlomant of, 690 

income of, tenant for life's right to, 6U * 

liability ennitabte tenant for life lor permissive waste as to 
setUed, 607 

renewable, form of ecUlemcnt of, 609, 700 

impoadhility of renewing, effect of, 702 
prorisioo In settlement iot expensoe in connexion with, 
700, 701 

raising of oxpensos in connexion with settled, 701, 703 
settlement of, acquirod, 661 

by marrisgu arUclee, 541 ^ 

• where oonUlning one^ue covenants, mode of, 560 

leasing^ tenant for life’s power of, 653, 664 

leave of the court, when roq'iired to exercise of staiutoiy powers, 640, 642 
legacy, tenanblor life's liability to pay Invest on, 618 

licence, grant of lease by cop^older, for, tenant for life's power ea to, 658 
hen, covenantee's right of, ODder covenant to settle or charge, 647, 648 
Ule interest, assignment by way of family arrangement or on marriage, 673, 

678 

covenant to settle after-acquired prop^ty not affecting, 549, 
560 

form of UxniiaUoD where determinable, 574, 578* 

given to wife with power of appointment by will, effect of^ 580 

nosbaad, of, bow protected, 670 

personalty. In, uader matriage seUlemaDt, 570 u- ’ 
settloment determinable OU bankruptcy, form of, 672, 673 * 

of personalty sriUi remaioder to exeeutoii and 
admiaUtrators, effect of, 673, 578 
trust for parent end ehildren, interest of parent ea a, 673 
of ioooffla for separate use of wife a, 673 
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U* p^ndmu, regUtntiou ot o*d«r to tov« to «x«rcUd itatatory power# a# a, 

l06968» matboiisad iaToelmeoCa» oo, whan borne bj tenant for life, 631 
makiDg good in Toepect of eetUed btuinen, 623 
nneathorucd invottmenUi on, bow aharedt 633 
when apportioaed, dSJ, 633 

Innatio, ozerclee of powers of tenant lor life on behalf o^ 681 
eeiUemeni hj, affeet of, 569 

maintenaaos, Infanta, of, itatutorj powers as to, 664, 665 

inveetaent of lurploa Income after pajmcnt of infant'a, 653,664 
manaion-booM, consent reqoirea to sale, lease or exchange of, 641 

what is the principal, Ml 

marriage articlea, covenant bp parent on taarringe of child to moke pro* 

vision, 549 

enforcement of, 546,547 

excloaion of rtUes la ^hstof*s«<?asa«ia eonatrueiion of, 
586. 589 

limitation in favour of issoe, oiTect of, 599, 640 

to use of wife end children, effect of, 539 
Mrriage wlihout eettleaent is not waiver of, 647 
meaning of, 588 
powers not Jneerted in. 543 
xeeiiAcation of mistake In, 545 
reference to speciflc powen iu, effect of, 543 
• eeUlcmeot of leasehold articles bp, 541 

pertoaaltv by, 540, 541 
usual powers and provuious contained In, 541 
variation of, 545, 546 

as consideration for poet*aupllal settlement, 667, 568 

settlement, 568, 564 

assignment of life Interest on, effect of, 673, 673 
cousidoratioa, when limitations extend to partios not within the, 
565 

oontrsot erismg from offer followed bp, 586 
enforcement of cootract in consideration of, 616 
not a part performauce of parol contract, 586 
parties within the consideration of, 664, 665 
proof neccsMrp that ^er rosalted in, M7 
provisioti for dnogbiers on, subject to consent,. 576 
** provisjons for subsequent, 709, 710 
settlement, first life intereste in personalty under, 570 
meeuing of '*issue’* in, 677, 578 
mode ol conveyance of proportp in, 529 
not charged with stamp duty as secanty, 718 
parol agreement for, enforoed where evioeooe in writing 
alter marriage, 684 

part perfgrmnaee as effectnatii^ parol contract for, 584 
position of parlies as purchaser under, 566, 666 
realty, of, stamp duty on, 718 
stamp dnty on, 713 ^ 

where contained in several«instruments, 

. * 

* srritifiig nccmoiTy to contract for, 686^ 584 

married women, power to dispose of proper^, 559 

powers as tenant for Life, 63(> 

under Settled BsUtes Act, 681 

Harried W(Knea*5 Property Act, 1882, eoveoant iby wife to eottle afier- 

a^uired proper^ not affected by, 567, 

1007, effect on marriage settlement, 666 
’tAcmorandQin, sufficiency of, as evidence of contract, 536, 636 
miaeraU, power of teooat for life to deal with sorlace separately from, 663 
mining lease, tenant for life, by, o6ntents of,.656,657 

variation of, leave required as to, 641 • 

mkrepreeentatioo'iif fact, Indncing a marrUge, effect of, 636 
mistake, payment of charge by tenant for life in, effect of, 631 
recti fieetioo ol marriage articles on. 546 
money in court, payotent out at instance of tenant for Ufa, 096 
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money ia ooort» when c^piUl UkODQj, 6SI, 63u 

mortgage, porUou of diDerent childnn not neccmirlly raiaod by ooc, 592, 59S 
rftlfting of portions by, 521 
■cttlca land, of, creation of, 661, 662 

flettlcmcAt ^ money secured by, form of, 530 • 

* tenant for life'e power to, C61, 662 
^ mortgagee, consent of, not required on talo by tenant for life» 637 

eonatmetion of marriage ariiclee aa Against, wicb notice, 638, 589 
name and arms cUnae, ioaertioo in infant's aetUement, 6G2 • 

natnre of, aa a shifting clause, 627, 698 
shifting cUnao effecting forfeiture for uon-sotnpUance 
with. 698. 699 

new trustees, appointment of, 710, 711 

next of kio, interest of, in marria^ setUemeut may be defeated, 56i 
limitation to representativea aa meaning, 081 
traa2 for statutory, effect of, 581 

of wife u If she died unmarried, effect of, 
583, 581 « 

wife's, effect of, 681 

on death or remarriage oMusband, effect of, 581 
notice, default by tenaot for life io giving, effect of, 68V 

dul^ of tonaut for life to giro, of intention to exercise powers, 688. 

how and to whom to be given by tenant for life, 638 
settlcsmont of policy of sssuranen, of, noeessity for, 532 
oiler, cases in which bold io be *' deOnlte," 536 

contract orising from, when followed by marriage, 51*16 
proof ncccsasxy that m.jrr4«igo in faith of, 637 
open spaces, dedication of land for, power of tenant for life ns to, 861 
option to t4^e sbaxes, os affecting trustees and iensot for liCo, 610 
ornatncntal timber, nature of, how decided. 601«-*dti6 
outgoings, liability of income in respoct of, 6J5 
when to be borne by capital, 6)6, 617 
park, meaning of. In relaUcn to the principal, mao’>{ou*hanBC, 611 * 

parol agreemcat, enforced where endonced in uniting after marriugo, 531 

marriage not a part performnoce of, 535 

settlement, for, when uoenforccab/e, 688, 531 
part performance, marriage is not, of parol contract* 535 

^ parol agreemeut to settle on marriage, of, cITcx^t of, 581 
parties, capacity to make a seitlcmoot, 658—502 ^ 

partition, application^ capital money in payment for equality of, 617 
seulcmcnt of land acquired by, uOl, 052 
tenant for life's powera as to, C57, 668' 
partoership share, incumo and capital in, how determiAod, 611 
payment into court, capital money, of, when not compcllaiile, 613 
licerago, scttlomcot of cstatos to correspond with uses of s, 639 
ncrm&irc waste, liability of equitable tenant for life of settled leasehold:^ 

^r, 607 

When tenant for life liable for, 606 

p<*i6onal chattels,'exception out of corenant to settle after-acquired property, 
• 651 * 

^ powers and duties of trustees in respect of. settled, 68/ 

«• settlement of, 706 

rerresuntatives, trust in default of issue to, effect of, 581 
personalty, devolution of settled, 703, 701 

first life interests under settlement of, 570 
llmUation in default of, 679, 580 

settlement for life with romaindec to executors and administrate^ 
effect of, 572, 578 

of, by marriage artieleo. principles prevailing, 640 
^nd or share of a fund of, 581 
land upon txasl for sale or conversSon into, 530 
to dgrolve wiU^realty, hog elfeo ted, 703 
when within the fieitled Land Acta, 624 
trust of, for right helm of wife, ofiect of, fil 
pin money, how secured, 135 
meaning of, 586 

policy of assurance, ^neflta carried with asslgamont of, 582 
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policy ot adbUraucc, covet i a at b/ iuteodiug huftbaod to effoet, when •aUsfted. 

691 

dotv of trosteei u lo aottlod, 686^ 687 
mocio of Mttlemcrit of» 631, 632 

fltamp duty 00 oviriii^ •cttlcmeat which inciodea 713 
TftluaUon of, 664 

pottioos, altomatlvc me^ods of taiRiug, 593, 698 
omount to be raised for, 680, 690 
daughter* takix>g where no eon, 689 
dw^ignatloo by uanc ae affecting laking by, 589 
directioo to raUa oat of proAte, effect of, 603 

exvloaioa of rale ae to mennlDg of eldest eon** on vesiiDg of, 68S 
fuud, meaving of '* eldest eonwhen dealing with, 687, 688 
proTlelOQ of maintenance oat of, G86 
how eecorod, 687 

moirdog of, 687 ^ 

mciUod of reiaiog, 691 

payable ou event not personal, when raisable, 698, 594 

personal, effect of death of porUonUit, 593 
paynient*^f Interest on, 694, 696 
ri’Acttlofflent os affscUng vesting of, 688, 689 
time for raising, open what Ocpeodlogi 690, 691 
vesting of, 693, 694 
whal children take, 587, 6K8 
poeses^ion, court's diAcretion ae to granting, 697 

duty of trustees as to oqnitoble tenont for life's clnJm to, 697 
receipt of income iocludM to, 636 
right to, as nlTectiog right to Utio dmds. 699 
rights of legal and oqaiteble tenant for life a*< to, 697 
pnsthnmous coildreu, p^or to appoint in settlement as affocUng, 673 
posUrtaplial lelUcmcnt, when a voluntary setUement, 667, 668 

cotudderation not extonrling to children of mar* 
risgo, 668 

not a memorandum of ante^nuptial parol oou* 
tract, 634 

power of appointment, among children, insertion in marriAge arUcIes, 513 

and revucatloD, effect in sctUexnent, 678 
aniboti^ n&nally given to donee of, 674 
eoveiiaiJt to settle aftar-aeqnirod pr^erty not altricli- 
able to property ihe subject of, 661 
creation by referencr, 708,'709 

Infant's staiutory power of making seUlemeDt of pro¬ 
perty loibject to, 680 

posthnmuDs obildrcn. right to beaeAt ander, 673 
sale, nalnra of, giving irasi^'ei power to soil realty settled by refer • 
eaCQ to trust of personalty, 682 
tenant for life, of, 658 

practice, application to the court under ActUements, 633 
price, on sue by tenaiil for life, 652, 653 
private Act, creation of seitJemeot by, 527 

object of sel.UumcnCs created by, 537 
proffts, capitalisation by company a question of fact, 600, 610 

effect OQ tenant for liCO's income, 608, 609 
protector of the settlement, appointment 693 
purchase, settlement of land acqnir^ by, 661, 663 

purchaser, duty when knowing that tenant for life is cxercUitig statutory 
powers, 686 

protection on purchase from tenant for life, 669 
rights of, where there are no.trosteee ot settlement, 039 

when purchaM-Booey not payable at direction of tenaot for life 

by, 648 

Cvasi-ootninittee, powers of tenant for life vcxled in, 631 

realty, eonvoyaoce trustees of setUemoot wJthont proper words of Umita- 
tioo. effect of, 539 * * 
set tl erne ok of, limitations 629, 680 

on trost for sale, effect of. 630 
personalty to devolve with, how effecicd, 703 
nUlmsta limit atiooi io iottlccocnt of, 69>—697 
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receiver, tmstdes’ power to eppolati C90 

reclUlfl, Q0ect in coreOADt to tetUe Aftefacqaired ptop«rtj, 540, 54D 
xoAj amount to coven ante, 5^9 
luuulj^ ineerted in eettlementa, 625, 639 
rectlffcation, failore to give abeolnte mtereet to wife ■nxviTii^ bnikAad ae 
* gtmnd for, 580 

^ Darriege arttclea on ground of mistake, 615 

refereniial powers, creation and natore of, 708, 700 

trusts, nature and cifeet of, 70o—708 * 

provision against muUiplieaUon of charges, 700 
religion, profession of specified, 696 ^ 

remainderman, apnortiooraent of losses between tenant for life and, 621, 623 

ri^^U iia res^^t of arrears of intereet pajnble bj tenant for 

romuneratloD, when trustor may receive, 690 
renewable lease, fbrm 9i setUement of, 699,*700 

imposaibilitg of renewing, effect of, 702 

provision in settlement for expenses* in oonnexion wiUt, 700, 701 
purcbese by tenant for life of reversion, effect of, 708 
raising of expenses In connexion witb%3(.Ucd, 701, 702 
rcntchsrgo, ns security for pin'menej, 585 

limitation to seonrs Jointure. 585, 586 
’ when may not be dUcbarged out of capital money, 616 

routs and profits, dirccUon to raise portions out of, effect of, 693 
repnlrs, trustees* powers to balld and carry out, 666 
rcprvsentatlvcs, trust for, in default of imue, ^ect of, 584 
resettlement, ss a faouly arrangomont, 566 
naUiro and obJt^:i of, 690 

restoration ^ erlginal life estate by, effect 673 
usual provisions ox, 690, 691 
vestiag of portions as affooted by, 566, 589 
residence, condition as to, 636, 696 

restraint on anticipation, exorcise of statatory powers not prevented by, ^0 

insetUon of clause ^ the court in infant's settle* 
meat, 563 

property subject to, not within ooveuant to settle 
utcT'Sequircd property, 655 
rcTorsioo, appUeaUon of capital money in puenase of, 647 
du^, ^yment of, 649 

in m, power of sale where left In settlor, 636 
revursionary inttf«ats,'^veiiaot toseUle aftcr-ae^uired property as biodiogoo, 

558 

bow brought into eetUcineot, 581, 554 
revocation, absence of power of, as affecting voluntary settiemeatv 569 
power of appointment and, in settlement, effect of, 573 
royalties, tenant for life's right to, 607 

sale, by tenant for life, parchsscr's right to refnse to complete, 635, 689 
discretion of the const in consenticig to, 643 
mods of, wber^ by teoant for life, 563 
notice to be b^ven on, 688 , 

pownr of ^s court under the Setilsd Bststes Act as to, 579 
prico\o be obtained where by tenant for life, *662, 5U 
prohJbitioasagainst raising portions by, effect of, 593 
iflisijig of portions by, 691 
eocnritlse, conversion into mou^, effect ot^ 651 

natnxe in which inv^tment onthorised, 646 
■etUement of, when pasing by delivery, 581 
seigniory, application of capital money in pnrehase of, 647 
tenant for life's power to sell« to8 
scU-protectivs settlement, as a volnntary settlemeot, 56$, 669 • 

contents of, 568, 569 

eeparataoo, as a oonslderati^, 566 ^ 

set'off, losses and profits of boainess, of, tes y ^ 

fiettled Bstates Act, application of capital ^ffbbey undar, 681, 683 

to the coart nudar, pelteoa entiUsd to make, 
679, 660 

exercise of powers under, method of, 680. 681 
power of court to antborise Uus under, 676^ 677 
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Settled EeCAtee Aci^ power of married womea under, 661 

tenant for life under, 676, 676 
eelea under, powor of the eoorb aa to, 679 
tenant for iife'e power of leaaing under, 676, 676 
e6«.t]ed ertalee, Datore of, 675 

Settled Land Acte, capital monev arising undor, meaning ol^ 683, 651,*654, 656, 

650, 662, 064 

compound aetUomeot for pnrpoeoe of, nature of, 670, 671 
ooate of application nnder, how paid, 645, 040 
deod operating under the, effect of, 666, 667 
deSoiUoQ of settlement for porpeaes of, 624 
dtttr of tenant for life exereiaing powera under, 656 
laaflauabUity of tenant for life's powers under, 656, 637 
inaalidity of prohibition of exerciae of tenaut lor life's 
powera under, 687, 656 

iiatore of eo«exutiog aeitlemeats fol purpoaes of, 671, 672 
pajment of capital money arUing under, 642, 648 
persona entitled to apply for leare to oxereiso statatory 
powera under, 641 

** aeUlcmenta to same uaes by different Jnatrumeuta, effect 
of. 678, 674 

truatoca for the purpotca of, 631, 652 
settled land, costa of protection of, how payable, 019, 650 
settled laud/' deflnition of, 624, 625 
settled land, laud anbject to trust for sale as, 625 

manageaent of, power of tmstcfa as to, 6H8 
proceeds of sale of, when capital moooy, 681 
question sa to land being, how dciennined, 625 
truntoea* powera in reapect of, 687, 065 
settled property, exception out of covenant to settle aficr-acquired properly, 
554. 565 

selileffiGnt, applicatkoa of capilul money in, modes aullioriacd by, 647 
capacity of parties to make a, 655^562 
eompoond, nature of, 670, 671 

eon/iiet between statutory provisions aud Uiovo of, effoct of, CC6, 
669 

eonsideratiem for, 563^570 
coDStruoUoo, when by deed, 552, 535 
contract for, must be in writing, 558 

conveyance to trustees of, without proper words of lliuitaUcm, 
effect of, 529 

copyholds or leaseholds, of, 580 
creation by Act of Parliament, 527 
deed poll, 028 
will, 525 

d^'ClorniioD of uses and tnista of, by refcrrocc, effect of, 706—706 
definition for purpose of Battled J^aud Acts, 621 
of, 526 

rlUfevent instramenU, by, to same uses, eficct of, 673, 674 
dociinteoi cresting trust iot sale a, 625 
dumlfoo of, 526 , ^ 

enlargcouint of trustees' powera of invebtoicni un .or, C32 
infant's, application for court's sajMtiem as te,< practice, 561 
informal contract snpeiaeded by, 587 

invalidity of prohibition against exercise of teoani for life’s 
powers, 657, 635 

leave required to ezerctae statutory powers arising under, 610, 
641 

liability of trustem acting under, tot pononol acta, 670 
Ilfo interests in peraonalty under marriage, 570 
llmitaboQ in defaolt of imue in, 679, 650 
of realty by way of, 529, 580 
monay s*'cnred by mutgage, of. bow effected, 550 
partlca whose kraireata under, may be defeat^, 564, 665 * 
pers^alty by marriage articles, 540, 541 
policies of assurance* of, covenants to bo contaiued In, 582 
pcaftJou of partjr as purchaser uodcr marriugei 505, 556 
prviaetkm m trustees io icapect of transactions under, 6G9, 670 

( 66 ) 



IXDBX 


BBTTLBMBHTS— 

•etttemoi, protector ot the, 602 

reftity, of, u]timete limitations In, 600 
reeitaU omalij inserted in, 020, 620 

rale of constraction where portloo payable oo ereot not paraooal 
to pOTtioaist, OOS, 60t *■ 

* stocks and shares, of, how etfecled, 680, 681 
• SQbject>mnttcf of, 626, 627 

trustees of, for purposes of Uie Bethled l^and Acts, 681, 632 
•ettlemenU, co*^isUog. naiore of, for purposes of the Settled Dead Acta, 671, 
672 

settlor, couvoyonce as, implied covcoant oo, 623 
Dcccssl^ for exoeutioa by, 626 

power to confer addltioau powers of tenaat for life, 667 
shares, option to take, tmstcci and teoant for life as affected by, 610 
8h€i/fy'$ 6'ustf, cxclusloa of rule in cozuirucUon of marriage articles, 636, 682 
shifting claoAe, clAicripBoo of estates affcctAi by, uei*fs«<iiy for, 684 

forfsiture effected by, 686, 098 
oamo and arms clause as a, 097, 698 
oature and form of, C98 
operation of, 693 
porioat to Uke under, 691 

prorision for next iakt^ act in cxUU*iice at time of shifting, 

C85 

reluro of property to person from whom 
divMled, 696, C86 
to dofeat charges io» 696 . 
porpeses for which empl^ed, 696 
when taking (UTcos, 696 
(dnklrie fund, when capital money, 631 
** sole,*' meaning in marriage settlement, 638 

spocifW pcrfonnaoce, contract in eoosIderaUon of narriogc, onforcemeot by 

decree for, 646 

eovenani io iteiilo lands, of, where refoso*), 646 
spociGc snm, corenant to beqoeath, effect of, 644 
stamp clDiy, appoiolments ander powers, on, 714, 716 
marrioge sotilcment, 718, 713 
time for stamping documeats liablo to, 716 
▼otuntary sstuexncot, oo, 713, 714 

Blalute of Distribution, trffsU for persons entitled under, effect o^^bl, 682 

Frauds, no bar to parol contract for marriage settlement if partly 

performdftT* 

statutory powers, extensluo by settlor, GG7 

provisions, cooSict betw^n provisinas io settlement and, effect of, 
666, 669 

slocks and shares, sotUcraent of, bow effooied, 63C^ 651 

tenant for lice's rights anucr si'ttlement of, 606. 608 
streets, dedfeatioo of land for, power of tenant for life as to, 664 
strict settlement, limitatioaa to issue of marriue will be in, 689, 540 ^ ^ 

•etUeraeDt to correspond with uses of peerage meua^B^ in, 
• ^ 638 

surface, p<^or 40 deal with minerals scpsralely from, 002 
surrender V loose, tenaai for life's power to accept, 663, 664 
Burrirors, meaBtng of, 00 gift orer on death of cwd without issue, 696 
ienoftt b^’ the earlesy, powers as tenant for life, 629 
for life, annoltants do oot coostltate a, 626 

apportionment of iocomo on death of, 612 

loss between remaindermaa and, 621, 628 
building lease by, provisions and effect of, 666» (M 
completioo of sale by, 666, 666 

costs of protoctioa of Isad by, bow payable, ^0^ 630 

payable to, oat of capital money, 646 ** 

dcfcttt of gift over by< 638 
definition of, 626 ^ w 

discharge of interest beyobl^lneoiue by, rights as to, 6)9 
duty as to interest where several ettafts in aame settlement, 
618 7 

on exercising sUtntory powers^ 686 
io keep down eafuiities, 618 

( 67 ) 


0 



Ikdbx. 


BB TTLEMBNT B—oom 

teuaot for lifo, daij to k^ep down intercfft, 617, 618 

oqiiitBblOt ftner&i rigbti of, 687 

Uabilitp for pertoUdre wnte, 007 
right to title deede, 600 
extends of 6tAtDtor7 power* of, 667 
extent to wliich e tnutee, 636 
iooUcoeblUiy of etetatory power* of, 666, 637 
ioteotioii of, u to dbcWge of incambrancei, effect of, 620, 
621 

ioveltdity of prohibition egalnet exereUe of power* by, 637, 
666 

UablUty e* to izunresee, 614, 616 

for eo*U of proceeding* in retpedt of life Interest, 
616 

•qaiiable weete, 603, 604 

ibeaoi on aathorleed iAvosIzdenfe, 631 

weetc, 600 

Inoetie, ezmiae of power* of, Cdl 
nerfied women** powor* oa, 680 

m*7 be tenent In tell after poMlldllty of i*9nc extinct, 676, 

676 

meaning for pnrpoaee of the Settled Land Acte, 626 

mining Iceae by, contenU of, 6S6, 667 

mleteke in diacbnrge of Inctunbrancc by, effect of, 621 

mode of tale by, 668 

DO right* of a tnutee ae to coeU, GS6 

notice of intention to exereiM power*, 638, 039 

of another, powora of oe tenant for life, 626 

payment of capital obargo by, rigbte aa to, 620 

out of money in court at inatance of, 686 
pmona entitled by way of iraat for *ale a*. 026 

baelng eatatae in poaaecalon with power* of, 026 
poeitioo aa to capitaliaed proflu, 608'«610 
power of teacing of, 683, 6M, 675, 676 
aale of, 688, 663 

to accopt iurronder of leaae*, 663, 664 
carry ovt ooaLrad* of prcdf^CKxor, 667 
cobtraot, 664, 666 
create eaaementa, 662, 663 
cot timber, 668, 668 ^ 

dedicate land for atreeta anh dUier porpoaes, 064 
direct Inveatmeot. 643 

leaae under the Settled Batate* Act, 678, 670 
mortgage, 661, 667 
aoU hclrloORU, 66^^61 
shift iDcumbrancea, 663 
power* of exchange and partition, 667, 668 
price to be obtAined on *ale by, 652, 653 
protection of purohaaer* frenn, 669 

pnrehate^ of rcrenton in renewable leoce by, efl»*ct of, 703 
right a*'to paymeat of capital money, 642, 643 ' 

to charge on land in respect of increment'4n]ue dnt^ «<r 
rerertioD duty, 648 
cut timber, extent of, 600, 601 
iacome, 607, 608 

proAt on inTestmenta, extentof, C08 
title deeds, 588 
rights of legal, 587 

onder settlement of stock* and ahare*, 608, 608 
where nnimpeaebable for waste, 602. 603 
ataintory reqnirements a* to lease by, 654, 666 
trastcca as repreaeaUng the. 670 

▼arintioo of stetnibry terms or condition* of lease by, 657 
when iiecaned^etff exercise a power bensflclxlly, 657. 668* 

lixhle for permlasiva wasts. 606, 607 

own life, powers as tenant for life, 628 
years, powers as tenant for life, 626 
in fee almplc, when haring powers of a tenant for life, 627 
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tenaat io tail after poaaibillty of laane extinct powers of. 629 
powers M fteoji-tonaat for life, o27 
pvr autr4 powers aa tenant for life, 626 
third parties, concorreoco in eottlemaot aa a eooaiderotion, 66C 
timber, consent required aa to eoitinff, 641 

* orDaraentai, Datnre of, bow determiiLed, 604—006 
xiffht to proceeds where wronafiillT cot. 601, 602 
windlolU, 602 

tenant for life'a power to cut, 600, 601, 6ii6, 050 
wheo may be felled for raising of portions, 592 
Utle deeds, tenant for Uie'a right to, 696 

tnistcea eotilled to custody, 599 

trust estate, vbnant for life's liability to keep down interest oo dehta larl 
legacies charged on, 616 
for sale, land settled by way of, 625 

ledve required to exercise Aatntory powers where settlement 
by way of, 640 

nature of document creating, 625 
persona entitled wider aa tenant for life, 626 
settlement of land by wity of, effect of^SBU 
trostco, tcucuit for life'a pcaitiou us a, 036 
irostccs, appUcatton of atatntory provlalcins aa to, 662 
as representing the tenant for HCc, 670 
compound settjemeut, of, uppointment of, 074, 675 

position of, 675 

consent of, how glrcn, 642 

when required under the dettled Land Acts, 641,642 
default in girltig to, effect of, 639 

duly aa to inreeto^nt of surplus income, 663, 661 
settled cbCMes in ucUoru 687 
policies, 666, 087 

feca received by, aa directors, how applied* OJO, 6Jl 

for purpoace of the detUed J«aiid Acta, 681 

llabint^ for pcrsuoal acta, 0^0 

new, appointment of, 710, 712 

ooUcr to be gir^'o by Icnoat for life to. 63a, 639 

payment ioto court of capitol money uot compellable where no, 643 

power of advancement of, 665, 666 

A where really .setUed by reference in trnsts of, person at tv. 

632 ^ 

io aef, ^ccive or give receipts for eaptlal money, elTeot of, 632 
employ agents, 669 
insure, 066 

powers and duties ns to settled personal chattela, 687 
aa to iu>rsiineiit, 682 

management of settled i.'inO, 668 
repairs and buildings, 66H, 669 
in xeapcct of settled landi 687, OKS 
protrcLoi^ In respect of transavtiaas under the seMlanietit, 
recej^^u writing of, effect of, 640 ^ 

e|6in]^prsccneQt of, 070 
Zlghl to appoint a Teceiver and manager, 690 
** reodve remuneration, 690 
tenant for life may direct investment by. 648 

restrained from exercising powers until appointment 
of, 6S9 

when entitled to custody of Utle deeds, 599 
no power of aalc of setUed bind in, 631 
wrongful selling out by, apportionment of losees, 628 
trusts, nature of, where created by ertictes, 588 ^ 

ultimate limiUtions, settloment of realty, m* object of, 596, 597 
uuaolLorieed investment, losses ou, hoig shared. 622 

tenant for lifdB right tc^^eome of, 611, C12 


* unmatrisd,'* meaning of, 588^ 684 
osoal claiuea, what arc, 641, 543, 548, 685 • 

valiialdo conalderatkm, deAnltion of. 668 

. marriago as oonstiluling for setUemoDt. 608, 5C4 

variation ol articles, 545 ^ • 


( 69 ) 



Ikdrz. 


▼eatiDg, under prorUion for ieeae Iq eetUcmcntt G77 

voJontaxjr eettlementi ebeesco of power of refocatiuo ee effcctlo^, 569 

in levonr of objects of eeiUor’a bounty, effect of, 569 
liability to bo set aside, 667 
marries as a coDsideratioo for, 563 
post-nuptial settlement as a, 566, 669 
stamp cutj on, 713, 714 
waste, when tenant for life may not commit, 600 
Yoluntcers. motnai coTeoanis for benefit of, 566 

persona who arc, andcr a settlement, 564 
waive., marriage wlthont settlement whore articles cntA'red into Is not a, 647 
waste, equitable, tenant for lifo'e liability for, 603, 604 

limiUitioD of life estate without impeachment for, «>36, 537 

permiesive, when tenant for life liable for, 60B, 607 

rights of tenant for life without impeaebment for, 609, 603 

tenant for life'e liabllliy for, 600 «»> 

tenauts against whom action will lie for, 600 

voluntary, raeanlng of, 600 

wn^ting property, tenant for life's right to income of, 611. 012 

wife, covenant to pay money to, role adhered to by the court as to, 544, 

546 

provide for by deed or will, how satisfied, 544 
failure to give ebsolnto Intorasi to, on surviving bnsbanrl as grauod tor 
rectification, 560 
fond of, how settled, 579, 530 

interest of, in marriage soitlement, bow expressed, 570 

life interest with power of appointment by will to, cfTccL of, 560 

trust for next of Kin of, effect of, 581 

statutory next of of, as if «be died witliout marrying, R8S 
of personalty for right beiry of, 531 
will, oonstmetiOD of term Issue '* under, 577 
covenant to leave property by, 643 

settle by deed or will Is satisfied by provision by, 544 
specific piece of property by. 643 

JirccUnns for marririgu sottlement in, powers autborlseri by tbs court, 
641 

hotchpot clause in, effect of, 576 
Buttle Dent by, 523 
windfalls, right to. 602 

" without having been mnrdod,'* meaning of, 583 

Impeachment of waste,'* nature of privSUge of. 003 
workmen's dwellings, application of capital money in providing, 648 
wrongful selling out, by trostce, apporUomnent of loases in respect of, 623 

6BWEB8 AND DRAlNb. 

Occident, duty of local authority U> take procantions against, 781 
adjoining occupiers, liability in lietiopolis, 783, 789 

urban and rural districts, 788 
owners, liability jo Metropolis, 738, 789 

urban and rural dUtricts, 75d ^ 
appeal, as to apportion meat in the Metropolis, 789, 746 

from order of Commissioners of sewers, procedure, 78|^ 
apportionment, appeal as to, in the KetropolU. 739, 740 

power of councils in the Metropolis as to, 739 
arbitration, claim hy owner of right to, 78G 
borrow! og powers, Coromitsionezu of Sewors, of, 785 
bye-laws, powers of London Coun^ Council as to, 766 
cellsrs, construction of, in hletropous, 769 

' local aatheritirs* power to carry sewers under streets or, 731, 782 
po^er of auihoritjee in Metropmia to cany eowers uoder, 784, 735 
cesspools, power to compel bonsea to drain ipto, in Metropolis, 754 
chemical refuse, liability of person.»permittiDg to flow into drain or sewer, 768 
City of London, regnlation of ser/ers and draine in, 720, 726 

▼esUng urivM In tb^ 729 

collegiate bodies, powers as to constrnetion of sewers and drains, 720 
Commlmion of Sowers, Issne of, procednre as to, 774, 775 
Ccatnlssloners of Sewers, appesU from order of, proc^nro, 786 

» ipp^Qtment where vecancy arising, 776 
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CoamiMkneti ot Bowers, borrowiog f>owers oC, 7S5 

cooMat oecess&rx to works of, 770 
decrees end lews of, effect of. 77? 
czccuUen of works by, 77d, 770 

legid proceediugs by tuid ogeiost, proeedare, 780 ^ 
levying of retoe by, 78i 
mcctiogs of, oetnro of, 77$, 777 
oetL to be tekea by, before acting, 776 
penooj who ero ew officio, 770 o 
power to eppeiot officers, 777, 778 
bay tend, 781. 782 
divert works, 781 
procedure et mcetinn of, 777 
procoediugs before, 78C, 787 

vnbbceUon of list of proprietom effecieO by works 
of, 780 • 

S osos for which epMdotod, 778 
ficetieo of, 778, 770. . 

recovery of fines and peimltiee by, 787 
restrtcOoiM on works by, TSfi^ 781 
Tostijig of powers of, in Li»udon County rgoDcll, 77!1 
property In, 788 

commatation of owner's UabUity to repeir, ni>w meile, 781 
coenpeusetion, es to peynent in Metropolis, 781, 788 

local euUiorlUcs' lisbiUty to pay, 781, 738 
eonstjMctiOQ of sewers and drains, i>ower u to. 718, 72U 
vonirtbuUons, register of, duty of Loudon Oonoty Coiuicil to l^oep*, 740 
corporate bodice, power es *«> ooj^tructioo of sowors and drains, 78o 
Court of Bewers, scttiitic of disputed liobilitpr of ndjoiniog owner to rcpCTg^ 
788, 784 A 

dviociive drain, too drain. V) 

dlichM, liability to cleanse where odjoinirig highway, 770, 771 £ 

drain, end $oo drains. 

eppUeetioe of term in iho fen districts, 710 
os U» d^aiUon of, 700 

dcfcctivo, Jiabilily of owner or occuplor In •oNpeci of, la Metropolis, 
781 

definition umlur Poblic Uceltb Act, 1875, 728 

wheo within the Metropolis, 724, 78o ^ 

examinetftn by local autliority on reqQ<*st of any pcri.ot>, tob, 789 
hipbway, iiabifiiSp where cansieg a nuisanci*, 772 
boasfl, provlsiou in Metropolis, 703, 781 

iiaUilUy of person construe ling, when a iiovnneo iu M<jtropolbt, 781 

depositing maticr io, 7$7, 788 
on destroying or stopping up io Mviropolw, 702 
to cleanse wo«re adjoining liighwaj*, 770, 771 
proceed lugs in respect of defect ire, 78/ 
provision new hoove, 7C2~-78I 

recovery ollwpensce by owner or occupier from 'ucal 4uthofii]^^hen 
foan^^rbe s sewer, 786 •, ^ 

rlgM oTowner or occupier to cono»>ei. wcth*scwiv, 788, 7C3 
stivt. r^iiog In arbor districts, 778 
drainego Donsds, powers vested io, 789 
districts, formation of, 788 
drains, as to disUneiion between as wets oihI, 788 

connecting with sewers of oeiglibooriug eolhi^ity, 763 
connexion with setvers in Metropolis, 768, i60 
construction of, powers, 719, 780 

exomiaation where connected with sewers, 788, 784 
inspection by inspectore of nuisances, 787 ^ 

in Meirop^is, 780, 7$1 

lisbility of ecavengers in Metropolis in respect 760 
meaning of, 710 

power of local anthoritiee to odapT^istiog^fifi 

provision of housee with, dt>ty of local onthorititms to, 780, 78t 

regaUtlona in the City of LMdoo, TfiS 

statute law goveroiig oonstnieUoo of, 790, 791 

etatutory proteoiioa of, 788, 767 , 
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rxnbankxneiitt m part of aewer, 719 
factories, dx^na^o from, pr oris ions as to, 764 
fines, rcoorery bf CommUsiOQen ol Sewers, 797 
foutjdatioQt, rec|oireineo(s as to, ia Metrop^is, 766, 766 
irv:^^raL sewers tax, power to Icry, 784 

provision against closing, lu Metropolis, 709 
UigUway oniborltJaB, powers as to ditches, gutters, drains or walercnorsea. 
771, 772 

dSUla, liability when a noisaoco, 779 

iieblllCy of mJ oining owner car ooenpior to cleanse ditches, 770, 
n< 771 

houses, draiuage from, la MelropolL*. provhdons. 768, 764 

of group or block iu KeUopoIU, 764 
new, proTisioa as to draios from. In Mei^polis, 764 

of drain from, 752, 763 

provision wlUi drains, duty of loc&sl aatliorl'y os «o, 760, 761 
indict ment, liability of Coinmlssiooen of Bewers to, 788 

inJcncMon, restraint of nndne oxarcise of authority by CommUslooors of bewers 
by, 768 

inquirr. J^ocal Oovemmeot Board, by, as to iatandrd works of looal authority, 
74C* 

lake, provisions os to disoliarge of sewage Into^ 740 
lands, as to definition of, 761 

f«anih Clauies AcU, incori>oraUon ia first part of Laud Drainage Act, effect 
of. 768 

tand% local anthorlUtt* power to carry sewers tbri<ugti, 781, 782 
local proceedings by and sgaioat Cramisiloners of bewers, procedure, 7K7, 
788 

looal antboritie*, agreement with os to supply of sewage, 742 

default in providing sowers, remedy of ucnoiw aggrieved, 
782 

dhchsrge of sewage by, 740, 741 
duly n» to provision of bouses wilh drains, 760, 761 
repair of sewers, 789, 787 
to coustmet sewers, 780 
liability us to sewage disposal, 741 

where defective pipe is found to be a sower, 768 
necessary conditions whore sewage works provided outside 
district, 746, 746 

power on default of owner to prorlde drain, 761 

to acfpiire land and eonst7iuH works, 741, 742 
sewers, 728 

adapt existing drains, 762 
alter and improve sewers, 750, 781 
curry sewer throogb or utulcr streets or cellars, 
791, 782 

combtiio for purposes of sewage disposal, 713 
compel owner to>draiD into new sewer, 761 
eonoret drsios with se^ver8, 7C8 
deal w:Hi land for sewage par^.'^es, 713 
examine drains, 768, 768 
provide znnp <;F sewerage system, 78 
powers as to sewers and drains, 721 

where outfall oatside district, 748 
vestiDg of sewers in, 726, 727 
anthorily, definiticn of, 726 

T^al Government Board, cnDferrjog'of powers on rural aitlhoritiwi by, 721 

loquiry by, as to intended works of local Mtbori* 
ties, 746 

..^/ondou Gojnty Ckmncfl, cojcrol of smverage system in Metropolis by, 795, 

786 

drainage '^penaet of, bow piud. 747 
. dirty fJ'io sewsge dispose, 744 
^ '• *fo keep register of contributions, 740 

power to carry sewers under slrcehi, collars and lands, 
* 7<4, 786 

order vesting of sewers, 789 
powers as to bye-laws, 766 
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DoadOB CoBBtj Couidl, powers noi IlmiM ta Metropolis At to laying of 

tewRTK, 747 

proTkioo of tcwei^ by, 7b9 
troaafer of Mwert from borough council to, 729 
rcguleUoo of tawert end drAiot lu, 790 * 

mailt tewere, vetting io MetropoUt, 729 

•znAndamtu* exerclte of duties of Coamitaiouert of Sewert compelled by, 7S8 
manhole, at part of tewsr. 719 
map, ntceatity for, in mining diatricts, 732 

power of loc^ authority to provide, 732 
Moiropolit, altoratjoQ and closing of sewers in, 735 ^ 

o^^eaioQ of draint ^Ih sewert In, provlslooi, 765, 766 
dafflago to or intorfereoce with tower jD,xrovUiont, 76H, 769 
definition of *' drain '* when within, ^24, 7^ 

** sewer ** when wii KiOr 725, 726 
dralngge oMoutes into oustpuola*ici,.powers, 754 

sowers in, pr^tiOQt, 753, 761 
inspeotloD of draint in, 760, 761 • 

liability of adjoining owners and occupiers in, 786. 789 

owner or occupier in respect o^deftetiro dr.iin in, 761 
to repair seworu in, 73? 

power of authorities in, to execute works In onUtde distrlclvi, 710, 
747 

io compel group of bouses to drain by combinod ^tpcrailiMi, 
754 

prorisiuo of sewers in, 783—786 

unsewered street where rate levied, 7119 
t»rovisiooa as to 4iil«:ilurmg with sowers sntl draint in, 709, 7f%^ 

iimlergroand rooms in, 757 

rciVMrcmenlt at to f<iumhiUoQs and rebuilding in, 766, 760 v 

ik'wagu disposal io, 744. 745 ^ 

of |>osvcrs of i>mimissioners of Sewers in I^fMirion Comity K 
Council, 778 

tswvrs in« 728. 729 * 

matropolitan borough c<iunc1ls, dbposal of sewage by, 744. 747 

drainage expenses o/, bow p;ijd, 717 
pi>wcr to osrty sowers uncicr )"Crcc(^, rsllars, 
and lands. 734, 783 
receive ouisiclo tewnge . _745 
provision of sewers by, 783— 
transfer of sewers to rondun Cvnuty Council 
from, 720 

mines, support from, provisions relating to. 748, 749 
negligence, liability <ji local authority tor, 736, 737 
nesw hoare, provision us to drains from, lu htetropolis, 7M 

of drains from. 753, 753 

nuisance, liability i^rrspeot of highway drain cuuaiog a, 772 

ogcontractcr wnM draia s, in MetropoTi., 761 
local auteorities' power aft.to cxtstiag, 75$—76l' * 

occupifir, rtohh^Cff connect drain with''4ter, 763,763 
iiOiocre, 6J|ffimig»joners of 8ewars. qf, apiioiutmcnC and dulirs of, 778 
<iutfd11, Parers of local authorities *a« to, 743 
owner, us to^Aoitlon of, 760 

owners and ocen pi era, adjoining, lishilily iu urban nod rural districts, 786 

liability in hfatropoli^, of adjrdning. 786, 739 
dispofeii liability to repair, bow aettlcd, 768, 784 
b«>uae, of, liability to drain, 750, 761 
llabnity to drain into new sewer, 751 

power of IochI anlhori^ to provide drainage work on default of,751 
right to drain into tctiers, 762. 7C3 • 

pennlMsi, recovery by CcoDoat^ooerv^S Sewevt. 787 
** premises within the same curtiJagnZ oieauing of, 792 
proceedings, defence to, in rtspoct ^ dcR ipti ve dr^^ 767, 758 
* liabiJity of owner to, in re6]X8^of deKotive drain, 757 * 

I'ublie Health Acta, as govrriiing constrootion of smvert aod drains^ 7S0, 

ratos, power of CommissiocerN of Aawers to levy, 784 
rebuilding, requiromeoU as to, in Heirop^lA 76o, 768 
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repair, commatatiOQ of ovoer'i ilabiUtj to, 7S4 

diHpttted liabilitj of owners to, how decided, 7S3, 784 
Uabilitj of adjoiniog owners to, bow arisioo, 784 
sewers, of, duty of local aaLhorlty a# to, 736, 797 
* in Metropolis, Uabiiil^^, 737 

rural diatriet councils, iswferriitg of powers 731 ' 

prorUion of expaom of sewage works Incurred by, %it 
distrieia, liability of adjoining owners and occupiers in, 7S8 
scareogers, JJabilily on sweeping or raking rubbish into setvers or drains, 763 
sea, liabllilias on discbargo into the, 740 
sowagv. disposal, habiliUcs ou discharge into Che aoa, 740 

liability of local aathorlty as to, 741 
Metrj^peUf, in, 744, 746 

powar of local aulhoritlos to oonstruct works ond acquire land 

for purposes of, 741, 71S 
deal "rSih land for purpose of, 
743 

, provisions relating to dbvcharge into xiroara or lake, 740 
menniog of. 714 

scb(<mcs, powers for carrying out, liow obtained, 721 
system, map of, power to provide, 782 

works, iiecessary conditlona where outsidu district of Ich'oI aoihoiity, 

746, 746 

sower, dcflaltion under Public nealtb Act, 18V6...7 l% 723 

wbcu within the Mcirupolh, 725, 726 
oxcvptioDS as to doAniUon of, 722—721 
watoroourse net a, 724 

f *wers, uc<|uUitie& by IocaI authority, powers, 726 
allcration ami closing li Metri^iU, 736 

alterations and improve,eeut of, power of local anthorittes a^ to, 730, 
781 

as to dlstinctJoQ beiwocn drains and, 723 
ConstrncUoD of, powers, 719, 720 

damage to or intarforence wllb, In Metropolis, penalty, 766, 769 
dcfsQlt by local auUiorily in providing, remedy of pt*rscu«i uggrlcved, 
732 

dnty of local an^orilics to eonstnict, 780 
liability of prrsdtu dopositiog mAttcc In, 707, 766 

solid matter in or near, in Metropolis, 
'' 770 

entering or aiiempUng ',>6 enter, in Mc^Uopolis, 770 
scavengers Id Metropolis in rc»pi*ct of, 770 
to repair, in Metropolis, 737 
mesnlog of, <19 

powers under the Towns Tmorovemeot Clauses Act, 1847, as to, 788 
provision in Metropolis, 738-^786 

uosewered strec^U in Metropolis where rate levied, 739 
regulation in the City of ^^onditn N 

repair of, duty local arthor^ as to, 786, 78«. 
right of omtcr or, oecQpi<r,/{»’drain int^ 702, 703^ ' 
statute law governing constmetkon of, 720, 721 ^ 

statutory protection of, 706, 767 ' 

transfer ocm borough cooncil to London County CuMrcil, 729 
vesting by order of the London County Cofueil, 729 
in local nnthoritiea, 726, 727 
Meuopolis, 728, 729 

single private drain, ptovUiona wbCke nnlsancc eTl*ts in, 769, 700 

repair by local anthori^, f*owora, 786 
* single private drain,*' veetisg of, 726 
*alte of boose," what H includes, 761 

ebd and weeds, removal where depoeit-sd by Commissi mi ers of Sewers, 781 
solid matter, depceiUng into or neapsewer in Metropolis, liability, 770 
etreiMB* provlsiMW as tcldllBQfaargMf sewage into, 740 
atecet, as to d^AnlUoD of, 7Sl,v9e% 

drains, vesting in urban dtstrieta, 772 
stxseta, local authorltfes* power to carry sewers under, 781, 782 

poifrer of suthorltfes In Metropolis to carry sewers under, 794, 786 

■•^1 .".ose in Metropolis during exeentiM of sewerage works, 786 
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rapport, M to Tl^t of, 738 

irooi, proviaiOQi xeUtiog (o, 748, 748 
liC”^ of AOlLoritaoi to Adj^coot uid sabjaccMt, 748 
Tbtfnw, UobilKp of tonvea^rt deWtlitf ouUei« io, 76P 
Tovrnt Improveig^t CljaM Act, 1847, povorv ra to Mwon nnd«r, 788 
trade refttie, unaV^^ or permittir^ to UX\ into eew«r U Uetro^Ui, offeaeo 
, of, 770 

ondcr^rottoa noaa, ptorluton ai to, ia MetiopoUs, 7(7 > 

urbnn district ccvoriis, proriileo of mws^* espoOMS lacneraa bi 
dlnUtcts, lUbiJiij 01 adjoining owoots rad oocnpSors 
voiillSi oonitractiou of, in Mojopolis, 768 
TOiitiUtiog proTuioo clodn^ ia Metropolis, 769 

«s»lo steoQ. riablliip of penoM Mlovin^ to flow Is^ drain or rawer, 78R 
watercoonc, conieot of Coaimralot«re of fiovn^ n^grarary to ioollas of, 781 

bUEUlFFS AND BA1I,IW8. ' ‘ 


r«^ bv, 747 
ifl, 788^ 


nccouats, defaai t in rendering by eberlfl, ^ tAi 

UnbUitr for bioder&g iberifl In aao 

eberifl/duty (o Tender, 841, 842'^"« 

_Ua^41u a«« X • 


'95 


ycrifiratiun of sheriffV, 848 
epporttooBeob lees oo dootb of sheriff, of, 681 ' 
aimy ofiicers, lAcapability to be eppcHntod b^b 
arrest, eiril procera, oo, eases lo wUieb now eoo&ned.^l£ 

custody of prisotMT aflnr, 816, 
mauDS/ of, 816, 816 

j.lace of, 816 

peisooi piiTdegcU from, ra cifU pi^oese, 817, 818 
sberiif's lovcoer powm of, 811 « 

rigbt to break open an ta'v door after, 814 
QQlnwfii], sLerilT's liability ter, 8.9| 889 
aasitc, proelamatwft cd tba, 806 
•seiacr, recovery it (oos at, 873 

sbsriff's duly as to altoidenn et, M 
raoiinooiig of jo not at, 80C 
andit, sheriff's ecermnu. of, provision for, 848 
baiUfT. appointteat and daLie« of, 803 

doclararoo of office lo be tsksa.by, 
nature ff office vf, 803 ' 

of frrachira, liabilJly in rmppM oi*r yteg CMUttun, 832 ^ 

* iMo-UabnUy of ^ierf^for ect» ef, 830 

^^elarn W writ hif fatesdllt* by, effect of, 81* 
jlKaltioa of, Hff* ' ^ 

• qoal IA cations 

vrooc fu^^'UBptioA of <jfflnOJ|f| \ 

•‘hslliieck.’^mcanuig ^ 798 ' i -k 

borongl clecUoue, shariif s dnlyv 

breakkg open. ‘^'•'8*^, , 

sheets ngbhIiLl 

burial, aftet CipWtimi for 

rciknda®^tT»f*«f^ dut^.ff 
jomt ap 

Central t mveal Cosrt, . 
ccrliAcMi'i «aecntU» of M 
cities, sf^ntmenl of 




'e • • 


IS 8U 

t 'roTuqitinedon 
.iDonl «' cioatt passed to, 824 


802 


ftipUJUUAMIAS M8 ^ ^ 

pctiona disqualJIcd 

ISliroi ’^mo^nrr ’under i-nd. CJ««. 

Ada, 80% 

onder-ihetifai^ . 

tfiStee * Aeriff of, pt 
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ciTil process, arrest oo, uiasDCf of, 315, 616 ... « 

lew pBvabte on execution in reepeot of, other then on writ of 
^ fieri faciat, 6S7-«0 

of. 665 

pertoiu pvivUeff^&cto erreet oo* 616 » 

haht ottnU^V •«»& tt^pnee# of, * 

elo.v\ of the peace, f*m 4M$rv.*.ion hr fbcnn. 763 , - 

^ ^ ,iQ)cl*^ Of land, ahcrjlTa uufy aa 


cotupeiieauoo, asofrtaiBiucM^ 




t<s BOS* 
coiucrvelor of 
coullmpt of cc^^ lieN 
cou u Ucia‘ kfp9Utma 
couaCy boroughs,. 

p»d&ce 

^owTii dehte, 

prMM, pPOfn/oge 
dentil, otetUk t6 asd aei 
ei^^o 
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